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HOW  TO  USE  THE  SUPPLEMENT. 


The  titles  of  the  articles  are  repeated  in  the  order  in  which 
they  are  to  be  found  in  the  original  work.  At  the  top  of  each 
page  are  given  the  name  of  the  article  and  the  pages  thereof 
which  are  supplemented  by  reference  to  and  statement  of  the 
late  cases.     Thus : 

S50-85S  BILLS  IN  EQUITY.  Vol.  III. 

at  the  top  of  a  page  signifies  that  pages  350  to  353  of  the  article 
"Bills  in  Equity"  in  the  third  volume  of  the  original  work  are 
supplemented. 

In  both  text  and  notes  the  catch  lines  which  appear  in  the 
ENCYCLOPiEDiA  OF  PLEADING  AND  PRACTICE  are  here  repeated 
in  connection  with  new  cases,  thereby  denoting  that  such  new 
cases  support  the  statement  of  law  made  in  the  text  or  notes  of 
the  original  work  under  the  corresponding  catch  line. 

The  large  heavy-faced  figures  refer  to  the  pages  of  the  volume 
of  the  original  work.  The  smaller  figure  following  the  page 
number  in  the  notes  refers  to  the  original  note  numbered  by  that 
same  figure  on  that  page.  Thus,  a  note  numbered  350.  l.,  with 
cases  cited,  indicates  that  those  cases  support  the  proposition 
to  which  the  cases  in  note  i  on  page  350  were  cited. 

In  some  instances  the  new  cases  have  necessitated  the  writing 
of  new  text,  and  the  fact  that  such  text  is  new  is  indicated  by 
inclosing  it  with  brackets.  In  the  notes  great  freedom  has  been 
indulged  in  stating  new  illustrations  and  applications. 

The  omission  of  a  title  that  appeared  in  the  original  work 
implies  that  no  new  cases  on  that  subject  have  been  found. 
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ABATEMENT  IN  PLEADING. 

1.  L  Depihitioh.  —  [See  note  i.] 

9.  They  Do  Kot  Go  to  the  Xeriti.  —  See  note  I. 
Mutt  Give  Plaintiff  a  Better  Writ.  —  See  note  2. 

3.  IL  Kinds  op  Pleas  in  Abatement  —  2.  Pleas  to  the  Juris- 
diction. —  See  Jurisdiction. 

••  3.  Infancy  —  Plea  or  Demurrer.  —  See  note  3. 
Waiver.  —  See  note  4. 

4.  Coverture.  —  See  Husband  and  Wife. 

10.  5.  Capacity  to  Sne  —  When  Baised  by  Flea.  —  See  notes  I,  2. 
11.6.  Eeal  Party  in  Interest  —  How  Objection  Taken.  —  See  note  4. 

la.  7.  Misnomer.  —  See  Names;  Parties  to  Actions. 

13.  8.  Mifljoinder.  —  See  Parties  to  Actions. 

14.  9.  Nonjoinder  —  Plea  or  Demurrer.  —  See  note  6. 


1.  1.  Winer  ».  Mast,  146  Ind.  177, 
in  which  case  the  definition  of  pleas  in 
abatement  is  as  given  in  the  original 
text.  See  also  Voluntary  Relief  Dept. 
V.  Spencer,  17  Ind.  App.  123. 

d*  1.  Combs  V.  Union  Trust  Co., 
146  Ind.  688. 

2.  Guarantee  Co.  v.  Lynchburg  First 
Nat.  Bank,  95  Va.  480. 

9.  8.  Delcourt  v.  Whitehouse.  92 
Me.  254:  McMullin  v,  McMullin,  92 
Me.  338:  Lyddon  v.  Dose,  81  Mo.  App. 
64. 

4.  Watson  v.  Wrightsman,  26  Ind. 
App.  437;  Delcourt  v,  Whitehouse,  92 
Me.  254;  McMullin  r.  McMullin,  92 
Me.  338;  Lyddon  v.  Dose,  81  Mo.  App. 
64:  Foster  v,  Eoflf,  19  Tex.  Civ.  App. 
405;  Blumauer  v.  Clock,  24  Wash.  596. 
Sec  also  Peck  v.  Cain,  (Tex.  Civ.  App. 
1901)  63  S.  W.  Rep.  177,  holding  that 
if  an  infant  defendant  is  made  a  party 
to  an  action  and  files  a  plea  of  infancy 
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within  a  month  after  such  action  is  in- 
stituted, he  will  not  be  deemed  to  have 
waived  his  right  to  the  plea  of  in- 
fancy. 

10*  1.  See  obiter  in  People  v.  Chi- 
cago, 193  111.  543,  quoting  I  EnCYC.  of 
Pl.  and  Pr.  10 

2.  Fischer  9.  Stiefel,  179  111.  59,  citing 
I  Encyc.  of  Pl.  and  Pr.  10.  And  see 
Parties  to  Actions. 

11.  4.  People  V.  Chicago,  193  111. 
543,  quoting  i  Encyc.  of  Pl.  and  Pr. 
II.    And  see  Parties  to  Actions. 

14.  6.  Berlin  v.  SheflSeld  Coal,  etc., 
Co.,  124  Ala.  322  [quoting  1  Encyc.  of 
Pl.  and  Pr.  14J;  North  Powder  Milling 
Co.  V.  Coughanour, 34  Oregon  9;  Evens, 
etc.,  Fire  Brick  Co.  v.  Had  field,  93 
Wis.  665,  the  latter  two  cases  citing  1 
Encyc.  of  Pl.  and  Pr.  14.  See  also 
Sheridan  Gas.  etc.,  Co.  v.  Pearson,  19 
Ind.  App.  252.  And  see  Parties  to 
Actions. 
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1 7.  BaqnlBitM  of  Plea.  —  See  note  4. 

18.  See  note  i. 

ao.  12.  Variance.  —  See  Variance. 

91.  Muit  Show  flarrioe  DefsetiTa.  —  See   SERVICE  OF  PROCESS  AND 

Papers. 
39.  14.  Action  Premature  —  How  Objoetioii  Baised.  —  See  note  3. 

33.  m  fiEQUISITEB  AND  COHSTBUCTIOK  —  Oonitrned  StrioUy.  —  See 

note  3. 

34.  Knit  Bo  Certain  and  Antldpate  Defenee.  —  See  notes  I,  2. 

35.  Dnplieity.  —  See  note  2. 

Xnft  OiTo  Better  Writ.  —  See  note  5. 

36.  Cannot  Be  Amended.  —  See  note  2. 
Bnlee  Bet  Obtolete.  —  See  note  3. 

17.    4.  Cone  v.  Cone,  61  S.  Car.  512  the  time  reauired  by  statute  or  by  rules 

\quoting  z  EJNCYc.  OP  Pl.  AND  Pr.  17];  of  court.     Home  v.  Rodders,  103  Ga. 

North  Powder  Milling  Co.  v.  Coughan-  649,     See  also  Indiana,  etc.,  R.  Co.  v. 

our,  34  Oregon  9,  citing  i  Encyc.  of  Cohoon,  95  111.  App.  92. 

Pl.  and  Pr.  17.     See  also  Parties  to  34*    1.  National   Parlor    Furniture 

Actions.  Co.  v,  Strauss,  75  111.  App.  276;  Phoenix 

!§•    1.  Cone  ».  Cone,  61  S.  Car.  512  Ins.  Co.  v.  Hedrick,  73  111.  App.  601; 

quoting  i  Encyc.  of  Pl.  AND  Pr.  i8];  U.  S.  v.  Greene,  113  Fed.  Rep.  683. 

'itten  V,  New  York,  etc.,  R.  Co.,  58  Dilatory  Pleaa  in  Criminal  Cases  are  re- 

N.  Y.  App,  Div.  260;  Palmer  ».  Field,  quired  to  be  accurate,  precise,  free  from 

76  Hun  (N.  Y.)229;  Holt  v.  Streeter,  74  ambiguity,  and  certain  to  every  intent. 

Hun  (N.  Y.)  538;  Orange  Mill  Supply  Knight  v.  State,  42  Fla.  546. 

Co.  V,  Goodman,  (Tex.  Civ.  App.  1900)  2.  U.  S.  v.  Greene,  113  Fed.  Rep.  683 

56  S.  W.  Rep.  700.    See  also  Parties  \quoting  i  Encyc.  of  Pl.  and  Pr.  24]; 

TO  Actions.  Finch  r.  Galigher,  181  111.  625;  Moore 

33«    8.  Grand  Lodge,  etc.,  v.  Ran.  v.  Morris,  142  Ind.  354:  Rush  v,  Foos 

dolph,  186  111.  89:  Fitterling  i/.  Welch,  Mfg.  Co.,  20  Ind.  App.  515;  Stahl  v. 

76  Minn.  441;  Iselin  v,  Simon.  62  Minn.  State,  5  Ohio  Cir.  Dec.  29,  11  Ohio  Cir. 

128;   Fiore  v,    Ladd,   29  Oregon   528;  Ct.  23;  Gardner  v.  Hudgins,  (Tex.  Civ. 

Lombard   v,   McMillan,   95   Wis.   627,  App.   1894)  29  S.  W.   Rep.  69:  Alkire 

each  of  which  cd^ses  cited  i  Encyc.  of  GroceryCo.  v.Richesin,9i  Fed.  Rep.79. 

Pl.   and   Pr.   22.     See  also  Bacon  v.  d5.    8.  Guarantee  Co.  v.  Lynchburg 

Schepflin,  63  111.  App.  17;  Voluntary  Re-  First  Nat.  Bank,  95  Va.  480;  Briggs  f. 

lief  Dept.  r.  Spencer,  17  Ind.  App.  123.  Stroud,   58   Fed.   Rep.   717.     And  sec 

93.    8.   U.  S.  V.  Greene.  113  Fed.  Duplicity. 

Rep.    683  jguoting    with    approval    i  A  defendant  may  demur  to  one  part 

Encyc.  of  Pl  and  Pr.  23];  Law  Trust  of  a  bill,  plead  in  abatement  to  another 

Soc.  V,  Hogue,  37  Oregon  544  [citing  i  part,  and  answer  as  to  another  part. 

Encyc.  of  Pl.  and  Pr.  23].     See  also  But  all  these  defenses  must  clearly 

Ward  7.  State,  102  Tenn.  724  \auoting  i  refer  to  separate  and  distinct  parts  of 

Encyc.  of  Pl.  and  Pr.  23];  Walko  v,  the  bill,  and  if  he  pleads  in  abatement 

Walko,   64   Conn.   74:    Woodward    v,  to  a  part  to  which  he  has  demurred,  or 

State,  33  Fla.  508;  Rush  v.  Foos  Mfg.  pleads  different  matters  to  the  whole 

Co.,  20  Ind.  App.  515.  bill,  the  plea  will  be  bad  for  duplicity. 

Where  Complaint  States  Two  Canses  of  New  York,  etc..  Coal  Co.  v,  Spencer, 

Action.  —  If  a  plea  in  abatement  is  good  3  Pa.  Dist.  694. 

as  to  one  cause  of  action  set  out  in  the  6.  North     Powder     Milling    Co.    tr. 

complaint,  but  bad  as  to  another  cause  Coughanour,   34    Oregon    9    [citing  i 

of  action  as  set  out,  a  demurrer  to  the  Encyc.  of  Pl.  and  Pr.  25I;  Guarantee 

insufficiency  of  the  plea  in  abatement  Co.  v.  Lynchburg  First  Nat.  Bank,  95 

should  be  susuined.     Pappe  v.  Trout,  Va.  480:  Riley  r.  Jarvis,  43  W.  Va.  43. 

3  Okla.  260.  96.    S.  Bacon  r.  Schepflin,  185  111. 

Courts  will  not  only  strictly  construe  122,  citing  1  Encyc.  of  Pl.  and  Pr.  26. 

dilatory  pleas  as  to  their  contents,  but  And  see  Amendments. 

will  be  zealous  that  they  are  filed  within  8.  U.  S.  v,  Greene,  113  Fed.  Rep.  683. 
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37.  IV.  PbATES,  SIGHATUBS,  AKD  VEBIFICATIOIT  —  Proper  Prayer 
HaoMuury.  —  See  notes  2,  3. 

38.  ttgnatnre.  —  See  note  4. 
AfidEYit.  —  See  note  5. 

99.  BeqniiltM  of  AffldaTit.  —  See  note  5. 

30.  y.  JVBOICEHT    AITB    TBIAL  —  Jndgmont    for   Dofendaiit.  —  See 
note  7. 

31.  Judgment  for  Plaintiff  on  Demnrrer,  —  See  note  I. 
Judgment  for  Plaintiff  on  Iiane  of  Faot.  —  See  note  2. 

33,  Trial.  —  [The  merits  of  the  plaintiff's  case  are  not  proper 
subjects  of  inquiry  on  a  plea  in  abatement.     See  note  3^?.] 

33.  YL  WaiySB  of  Plea  —  By  Pleading  to  Xerita.  —  See  notes  I,  2. 

37*    8.  Mudger.  Rinkle,  45111.  App.  33.    \,  Alabama,  —  Grimes  t.  State, 

604.  105  Ala.  86. 

5.  Guarantee  Co.  v,  Lynchburg  First  Colorado,  —  Union  Pac,  etc.,  R.  Co. 
Nat.  Bank,  95  Va.  480.  v,  Perkins,  7  Colo.  App.  184. 

Where  the  plea  attempts  to  put  in  Gforgia.  —  McGahee  v,  Hilton,  etc., 

issue  the  agency  of    a  person   upon  Lumber  Co.,  112  Ga.  513. 

whom  the  writ  was  served,  a  prayei  that  Illinois,  —  Porter  v.  Chicago,  176  111. 

the  writ  be  quashed  is  sufficient  on  a  605;  Greene   v,  Masten,  66   111.  App. 

demurrer  to  a  writ  which  assigns  as  345;  Callenderv.  Gates,  45  Ill.App.  374. 

a  special  cause  that  tbe  plea  in  abate-  Indiana,  —  Eel  River  R.  Co.  v.  State, 

ment  should  have  prayed  judgment  of  155  Ind.  433;  Smith  v,  Pedigo,  145  Ind. 

the   writ.     Lanza  v,  NfcNulla,  46   111.  361;  Ft.  Wayne  Ins.  Co.  v,  Irwin,  23 

App.  69.  Ind.  App.  53. 

3§.    4.  Contra. —  Kenney  v,  Howard,  Iowa.  —  Moffitt  v,  Chicago  Chronicle 

67  Vt.  375.  holding  that  a  plea  in  abate-  Co.,  107  Iowa  407. 

ment  which  goes  to  the  jurisdiction  of  Kentucky.  —  Covington  v.  Limerick, 

the  court  should  be  signed  by  the  party  (Ky.  1897)40  S.  W.  Rep.  254;  American 

and  not  by  counsel.  Ace.  Co.  v,  Fidler,  (Ky.  1896)  35  S.  W. 

6.  Tenneiiee  Statute.  —  Under  Annot.  Rep.  905. 

Code  Tenn.  (1896),  §  4622,  a  plea  in  Michigan,  —  Griffin   v.  Wattles,   119 

abatement  which  is  not  verified  as  re-  Mich.  346,  citing  i  Encyc.  op  Pl.  and 

quired  by  the  statute  will  be  treated  as  Pr.  33. 

a  nullity,  and  the  plaintiff  or  complain-  Nebraska. — Grand    Lodge,   etc.,    v. 

ant  in  the  case  may  proceed  to  judg-  Bartes,  (Neb.  1902)90  N.  W.  Rep.  901; 

ment  without  noticing  it.     Tyler  r.  £.  Baker    v.    Union    Stock    Yards    Nat. 

G.  Bernard  Co.,  (Tenn.  Ch.  1899)  57  S.  Bank,  (Neb.  1902)  89  N.  W.  Rep.  269. 

W.  Rep.  179.  Nero   York,  —  Bunker  v.   Langs,  76 

99.    5.  Armstrong     v.     State,     loi  Hun  (N.  Y.)  543. 

Tenn.  389,  citing  1  Encyc.  of  Pl.  and  North  Carolina,  —  Fort  v.  Penny,  122 

Pr.  29.    See  also  Verification.  N.  Car.  230. 

90*    7.  Campbell   v.    Hudson,    106  Oklahoma.  —  Leader  Printing  Co.  v. 

Mich.  523,  citing  i  Encyc.  of  Pl.  and  Lowry,  9  Okla.  89. 

Pr.  30.                  .  Pennsylvania.  —  Smith     v.    People's 

81.    1.  See  Nigh  v,  Dovel,  84  III.  Mut.  Live  Stock  Ins.  Co..  173  Pa.  St. 

App.  228.  15. 

S.  Italian  Swiss  Agricultural  Colony  5iouth  Carolina,  —  Cone  v.  Cone,  61 

V.  Pease,  96  111.  App.  45.  holding  that  S.  Car.  512. 

if  an  issue  of  fact  is  joined  and  found  Tennessee,  —  Southern  R.  Co.  v.  Brig- 

for  the  plaintiff,  the  jury  should  assess  man,  95  Tenn.  624. 

the  damages,  and  that  the  judgment  Texas,  —  Wallace    v.   Gallatin  First 

should  be  peremptory,   quod  recuperet  Nat.  Bank,  (Tex.  1901)  65  S.  W.  Rep. 

9XidiViii\  respondeat  ouster.    Affirmed!^  180;  Schauer   v.    Beitel,   92  Tex.  601, 

111.  98.  affirmed  oTi  rehearing;  Meade  v.  Jones, 

S3*    8a.  Saaerwein    v.   Champagne  13  Tex.  Civ.  App.  320;  Jolly  v,  Pryor, 

Co.,  68  Mo.  App.  29.  12  Tex.  Civ.  App.  149. 
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United  States,  —  Marshall  v.  Otto,  59 
Fed.  Rep.  249;  Exp.  Davidson,  57  Fed. 
Rep.  883. 

The  General  Bale  Is  that  whatever 
matter  of  defense  shows  that  the  plain- 
tiff can  have  no  cause  of  action  must 
be  pleaded  in  bar;  but  that  which 
merely  defends  the  present  suii  and 
does  not  conclude  the  plaintiff  from  ob- 
taining an  action  upon  the  cause  staled 
should  be  pleaded  in  abatement.  Kin- 
caid  V.  Storz,  52  Mo.  App.  564. 

Where  the  same  matter  is  pleaded  in 
abatement  and  in  bar,  the  plea  in  bar 
will  be  considered  and  decided  before 
the  question  as  to  order  or  language  of 
the  same  matter  pleaded  in  abatement 
is  determined.  Crowns  v.  Forest  L,8nd 
Co.,  9Q  Wis.  103.  But  compare  Cincin- 
nati, etc.,  R.  Co.  V.  McCoUum,  105 
Tenn.  623.  Compare  also  Dorroh  v. 
McKay,  (Tex.  Civ.  App.  1900)  56  S.  W. 
Rep.  611,  holding  that  in  a  justice's 
court  a  plea  setting  up  the  right  to  be 
sued  in  another  county  and  alleging 
misjoinder  with  other  defendants  to  ob- 
tain jurisdiction  is  not  waived  by  ap- 
pearing and  announcing  readiness  to 
go  to  trial  after  such  plea  has  been 
overruled. 

In  Arkansas  pleas  in  abatement  as 
such  have  been  abolished,  and  matter 
in  abatement  may  be  introduced  in  con- 
nection with  pleas  in  bar.  Union 
Guaranty,  etc.,  Co.  v,  Craddock,  59 
Ark.  593. 

In  Indiana  it  is  a  statutory  rule  that 
a  plea  in  abatement  must  precede  an 
answer  in  bar,  and  so  the  courts  have 
universally  held.  Sanders  v.  Hartge, 
17  Ind.  App.  243. 

In  Iowa,  under  Code  1873.  §  2732 
(Code  1897,  §  3642),  pleas  in  abatement 
and  in  bar  may  be  joined,  but  this  stat- 
ute does  not  undertake  to  specify  what 
shall  be  considered  a  good  plea  in 
abatement.  The  question  must  be  de- 
termined independently  of  that  statute. 
Moflitt  V.  Chicago  Chronicle  Co.,  107 
Iowa  407. 

In  Misionri,  under  Rev.  Stat.  (1889), 
S  2043  (Rev.  Stat.  1899,  §  598).  a  plea 
to  the  jurisdiction  may  be  coupled  with 
a  plea  to  the  merits;  and  the  latter  plea 
does  not,  as  at  common  law,  waive  the 
former.     Johnson  v.  Detrick,  152  Mo. 

243. 
In  Hew  York,  under  Code  Civ.  Pro., 

§  499,  the  objection  to  jurisdiction  of 

the    subject-matter   in   controversy   is 

not  waived  by  first  pleading  in  answer. 

Chambers  v.  Feron,  etc.,  Co.,  (Supm. 

Ct.  Jr.  T.)  56  N.  y.  Supp.  338, 


In  Tennente.  —  Act  Tenn.  1897,  c. 
121,  p.  277,  permits  a  defendant  to  offer 
proof  and  support  of  his  plea  in  abate- 
ment after  he  has  filed  a  plea  of  tender. 
Cincinnati,  etc.,  R.  Co.  v.  McCollum, 
105  Tenn.  623. 

In  Tezaa  a  plea  to  the  jurisdiction 
upon  the  ground  that  the  plaintiff  has 
fraudulently  stated  the  amount  of  his 
claim  must  be  filed  before  an  answer  to 
the  merits.  Eden  v.  Osborne,  (Tex. 
Civ.  App.  1895)  29  S.  W.  Rep.  414. 
See  also  Hoffman  v.  Cleburne  Bldg., 
etc.,  Assoc.  85  Tex.  409,  in  which  case 
many  conflicting  authorities  upon  the 
question  of  waiver  of  pleas  in  abate- 
ment by  answering  to  the  merits  were 
discussed. 

After  Appeal  from  Jnstiee'i  Conrt.  —  In 
Blankenship  v.  Blackwell,  124  Ala.  355, 
the  defendant,  after  the  case  bad  been 
brought  into  the  Circuit  Court  by  ap- 
peal from  a  justice's  court,  filed  a 
motion  to  abate  an  attachment,  and  it 
was  declared  that  as  a  plea  in  abate- 
ment it  came  too  late. 

Beservatipn  in  Plea  in  Bar  of  Plea  in 
Abatement.  —  A  plea  in  abatement  and 
a  plea  in  bar  may  be  filed  coincident ly 
when  there  is  an  express  reservation 
that  the  plea  in  abatement  is  not 
thereby  waived.  McConkey  v.  Peach 
Bottom  Slate  Co.,  14  Pa.  Co.  Ct.  514, 
See  also  Emmons  v.  Lexington,  etc., 
Min.  Co.,  (Ky.  1901)  65  S.  W.  Rep.  593; 
Barry  v.  Wachosky,  57  Neb,  534. 

Waiver  of  Right  to  Amend.  —  In  Horn 
V.  Noble,  95  111.  App.  loi,  it  was  held 
that  where  a  plea  in  abatement  is  over- 
ruled on  demurrer  and  leave  is  given 
to  amend,  the  right  to  file  an  amended 
plea  in  abatement  is  waived  by  filing 
the  general  issue. 

Plea  in  Bar  Before  Beeision  on  Plea  in 
Abatement. —  In  Behrens  Drug  Co.  v. 
Hamilton,  92  Tex,  284,  it  was  held  that 
a  plea  to  the  merits  may  be  filed  after 
a  plea  in  abatement,  but  before  a  de- 
cision has  been  had  on  the  latter  plea. 

Answering  **  ready  "  at  the  call  of  a 
calendar  in  open  court  is  not  such 
a  plea  to  the  merits  of  a  case  as  will 
waive  the  right  to  plea  in  abatement. 
Feist  V.  Third  Ave.  R.  Co.,  (C.  PI.  Gen. 
T.)  13  Misc.  (N.  Y.)  240. 

A  Plea  in  Abatement  Against  an  Inter- 
yenor  who  comes  in  after  an  answer  to 
the  merits  has  been  put  in  may  be  filed 
notwithstanding  such  answer.  Gulf, 
etc.,  R.  Co.  V.  Foster,  (Tex.  Civ.  App. 
1898)  44  S.  W.  Rep.  198. 

Stipalation  Preierving  Sights  under 
Plea  in  Abatemont*  —  U  is  necessary,  iq 
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84»  AiBdmTit  Of  Moriti  —  Going  to  TriAl.  —  See  notes  1 ,  2. 

Ploading  Out  of  Order.  —  See  notes  3,  4. 
Withdrawing  Plea  to  Merits.  —  See  note  5. 

35.  Ezeeption  to  Bole.  —  See  note  2. 

36.  By  Domnrring.  —  See  note  I.  ' 
By  Laeheo  or  Agreement.  —  See  note  2. 
Prooeeding  in  Canse.  —  See  note  6. 

order  to  prevent  waiver  of  a  plea  to  the  5.  Eden   v,  Osborne,    14  Tex.   Civ. 

jurisdiction  of  the  court,  that  a  stipula-  App.  314,  wherein  there  was  a  delay  of 

tion  be  entered  into  that  such  matters  four  years. 

are   not  waived   before  a  plea  to  the  After  a  Mistrial  on  the  merits  of  the 

merits  of  the  case  is  filed.     Ft.  Worth,  case,    it  is   loo  late   to   withdraw  the 

etc.,  R.  Co.  V,  Harlan,  (Tex.  Civ.  App.  pleadings    and   substitute    therefor   a 

1901)  62  S.  W.  Rep.  971.  plea     in     abatement.       Hawkins     v. 

33.  S.  Fiore  v.  Ladd,  29  Oregon  528,  Armour  Packing  Co.,  105  Ala.  545. 
citinji  I  Encyc.  op  Pl.  and  Pr.  32.  3«^.    2.  Defeots   Appearing    npon   the 

34.  1.  Brownwell,  etc.,  Car  Co.  v,  tsM    of     the     complaint,    objections 
Barnard,  139  Mo.  142.  thereto   must   be  taken   by  answer  or 

Beconsideration  of  Order  Overmling  Plea  demurrer,  or  the  objections  are  waived, 

in  Abatement.  —  Going  to  trial  on  'the  Isear  v.  Hoadley,  44  N.  Y.  App,  Div. 

merits  after  a  plea  in  abatement  has  161,  holding  also  that  where  a  Lloyds' 

been  overruled  does  not  amount  to  a  insurance   policy  is    attached    to    the 

waiver  if  the  court  afterwards  rscon-  complaint  and  referred   to  as  a   part 

siders  the  plea  and  holds  it  to  be  suffi-  thereof,  it  is  a  part  of  the  complaint 

cient.  Amos  v.  Stockert,  47  W.  Va.  109.  within  the  meaning  of  this  rule. 

2.  When  Agreement  Prevents  Estoppel  30.    1.  Ck>ntra.  —  Deane  v.  Echols,  2 

to  Plea.  —  Where  a  defendant  pleads  App.  Cas.  (D.  C.)  522. 

the  same  matters  in  an  answer  to  the  2.  Hazen  v.  Wright,  85  Me.  314;  Hall 

merits  of  the  case  that  he  has  pleaded  v,  Howell,  (Tex.  Ciy.  App.  1900)  56  S. 

in    a    plea  of    abatement,    he  is  not  W.  Rep.  561. 

estopped  from  insisting  that  the  matter  Rev.  Stat.  Tex.,  art.  1269,  provides 

previously  pleaded  in  abatement  can  that  pleas  to  the  jurisdiction   must  be 

be  shut  out  in  an  answer  if  there  has  determined  at  the  term  in  which  they 

been  an  express  agreement   that   the  are  filed;  also  a  rule  of  court  provides 

filing  of  an  answer  did  not  work  waiver  that  such  a  plea  must  be  tried  at  the 

of  plea.     Rogers  v.  0*Mary,  95  Tenn.  term  in  which  it  is  first  called  to  the 

514.  attention  of  the  court.     A  failure  thus 

8.  Warren  v.   McCutcheon,   16  Tex.  expeditiously   to  determine  a  plea  in 

Civ.  App.  167;  Davis  v.  Texas,  etc.,  R.  abatement  to  the  jurisdiction  of   the 

Co.,  12  Tex.  Civ.  App.  427.  court  will  be  held  to  have  been  waived 

4.  Eeallegation  of  Faets. —  When  the  when  three  terms  of  court  are  allowed 

same  matter  is   pleaded  in  both  abate-  to  pass  without  effort  being  made  to 

ment   and    bar,    the    latter   overrides  dispose  of  the  plea.     Watson  e^.  Mi ril^e, 

the  former.     Crowns  v.   Forest   Land  (Tex.  Civ.  App.  1901)61  S.  W.  Rep.  538. 

Co.,  99  Wis.  103.     See  also  Carmicn  v.  See  also  State   v.  Woodville,  13  Tex. 

Cornell,  148  Ind.  83;  Sanders  t'.  Hartge,  Civ.  App.  217,   holding  that  if  it  was 

17  Ind.  App.  243.  not  convenient  for  the  court  to  take  up 

A    plea    in    abatement    cannot    be  the   plea  at   the   first  term,  or  if  the 

pleaded  with  an  answer  in  bar.     Hunt-  parties  were  absent  and  were  not  ready 

ington  Mfg.  Co.  v.  Schofield,  28  Ind.  to  try  the  issue  presented  by  the  plea, 

App.  95*  the  plea  was  not  waived.     See  further 

Indiana   Btatnte.  —  Under    Burns^s  Weekes  z'.  Sunset  Brick,  etc.,  Co.,  22 

Annol.  Stat.  Ind.  (1894),  g  638  (Horner's  Tex.  Civ.  App.  556;  Bennett  v.  Strat- 

Stat.   Ind.  1901,  §  365),  an  answer  in  ton,  (Tex.  Civ.   App.    1901)  61  S.  W. 

abatement  cannot  be  pleaded  with  an  Rep.  949;  Spencer  v,  James,   10  Tex. 

answer  in  bar,  but  must  precede  it,  and  Civ.  App.  327. 

the    issue    must     be    tried    first    and  6.  Cone  v.  Cone,  61  S.  Car.  512. 

separately.     Carmien   v.   Cornell,   148  The  Court  Will  Not  Entertain  an  Oral 

Ind.  83.  Motion   to  abate   an  action    when  the 
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37.  YH  PLXAB  Puis  DABSXUr  COVTUriTAVOl  —  XatUr  Azidng  After 
Imu.  —  See  note  i . 

39.  ym  RSPLICATIOV,  Etc.  —  Dtmurw.  —  See  notes  I,  2. 
DcfMtiiig  PlM  Without  SapUoatioA.  —  See  note  6. 

40.  IX.  Ih  BqVITT  —  Mnit  BaiM  OlJMtioiii  by  Dmiirrtr  or  Aniwv.  — 
See  note  5. 

grounds  stated  in  the  motion   should  merits  must  be  maintained,  and  a  plea 

have  been  taken  advantage  of  at  the  in  abatement  which  does  not  maintain 

lime  required  by  the  rules  of  the  court,  this  distinction  will  be  declared  bad  on 

Bishop  V.  Woodward.  103  Ga.  281.  demurrer.    Sloan  v.   Lowder,  23  Ind. 

37.    1.  Home  v,  Rodgers,  103  Ga.  App.  118. 

649.  6.  Davids  v.   People,    192    111.    176, 

39.    1.  Davids  v.    People,    192  III.  ^ViW  i  Encyc.  of  Pl.  and  Pr.  39. 

176  \fiting  I  Encyc.  of  Pl.  and  Pr.  39];  40.    6.  Waiver  of  Plea  in  Abatamont. 

Finch  tf.  Galigher,  181  111.  625.  —  In  equity,  as  at  common  law,  a  plea 

2.  The    distinction     between    those  to  the  merits  waives  a  plea  in  abate- 

matters  which  go  to  abate  an  action  and  ment.     H  udson  v.  Randolph,  (C,  C.  A.) 

the  facts  which  allege  a  defense  on  the  66  Fed.  Rep.  216. 
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ABBREVIATIONS. 

49.  I  Iv  Obvsbal.  —  See  note  2. 

43.  n.  WiTHnr  Judicial  KvowLEDGE—l.Offloials.— See  note  I. 
2.  Proper  If amet  —  a.  Initials.  —  See  note  2. 

44*  DiitiBotion  Between  Yoweli  and  Coneoiuuiti.  —  See  note  I . 
49.  Kiddle  Initial  Hot  Part  of  Hame.  —  See  note  I. 

46.  *.  Contractions.  —  See  note  2. 

c.  Prefixes  and  Suffixes.  —  See  note  3, 
48.  in  MiflCELLAKEons.  —  See  note  i. 

49.    S.  Heaton  v.  Ainley,  108  Iowa  Serrioe  by  Pnblioation.  —  A  distinction 

112,  citing  I  Encyc.  of  Pl.  and  Pr.  42.  exists  between  personal  service  of  proc* 

43«     1.  Marsee    v,   Middlesborough  ess  and  notice  by  publication.     In  the 

Town  Lands  Co.,  (Ky.  190 1)  65  S.  W.  latter  case  the  law  must  be  rif^idly  ob- 

Rep.  118;  State  v,  Kyle,  166  Mo.  287;  served,  and   the  Christian   name  and 

Trimble  v.  State,  61  Neb.  604.  surname  must  be  set  forth  accurately. 

8.  Taylor  tf.  Insley,  7  Colo.  App.  175;  Turner  r.  Gregory,  151  Mo.  100. 

Davis  V,  Philbrick,  87  Me.  196.  45.    1.  Claflin  v,  Chicago,  178  III. 

44.    1.  Eaves  v.  State,  113  Ga.  749;  549;  Gross  v.  Grossdale,  177  III.  248; 

National     Parlor    Furniture    Co.     v,  Harrington  v.  People,  90  III.  App.  456; 

Strauss,  75  III.   App.  276;    Hinkle  v,  Ratdiff  z/.  State,  23  Ind.  App.  64:  Lancy 

Collins,  113  Mich.  105;  Rice  e^.Coutant,  v.  Snow,  (Mass.  1902)  62  N.  E.  Rep. 

38   N.  Y.  App.   Div.   543;   Foshier   v,  735;  Com.  v,  Robinson,  165  Mass.  426: 

Narver,   24  Oregon  441;   Swanner  v.  State  v.  Garvin,  48  S.  Car.  258 ;  Olibare 

Sute,  (Tex.  Crim.  1901)  65  S.  W.  Rep.  r.   State,   (Tex.  dim.  1898)  48  S.  W. 

186;  Whitener  v.  State,  38  Tex.  Crim.  Rep.  69. 

146;  Niblo  V.   Dyer,  (Tex.  Civ.  App.  When  Kiddle  Initial  Katerial.  —  The 

1900)  56  S.  W.  Rep.  216;  Simmons  v,  middle   initial  is  material   when  only 

State,  (Tex.  Crim.  1897)  40  S.  W.  Rep.  the  initial  of  the  first  name  is  given. 

968;  Milburn  cr.  Smith,   11  Tex.  Civ.  State  v,  Higgins,  60  Minn.  i. 

App.  678:  Churchill  t/.  Bielsiein,  9  Tex.  46.    8.  People    v.    Armstrong,    114 

Civ.  App.  445:  U.  S.  V,  Janes,  74  Fed.  Cal.   570;  Bonardo  v.   People,  182  III. 

Rep.  543.  4". 

Kere  Kisnomer  Which  Kay  Be  Waived.  S.  Davids    v.   People,    192   III.    176: 

—  By  recognizing  initials  as   names,  Bonardo  z^.  People,  182  III.  411 ;  Guig- 

the  use  of  the  initial  instead  of  the  full  non  v.   Union  Trust  Co.,  156  III.  135; 

Christian   name   that  it  represents  is  State   v.    Dankwardt,    107    Iowa    704; 

merely  a  misnomer,  where  there  is  no  Hunt  v,  Searcy,  167  Mo.  158;  State  v. 

question  as  to  identity  of  the  party,  and  Allen,  45  W.  Va.  65. 

such    a  defect    can    be  remedied   by  48.    1.  "Ghioago  F.  0.  A.  Go.**  —  In 

amendment,  or  it  may  be  waived  by  Chicago   Fuel   Gas  Appliance  Co.   v, 

pleading    to    the    merits.      Stever    v,  Jewett,  66  III.  App.  489,  it  was  held  to 

Drown,  119  Mich.  196.  be    permissible   for  the  clerk  of    the 

Ghristim  Varna  Consliting  of  Letters.  -^  court,  in  certifying  the  record  to  the 

There  is  no  legal  presumption  that  a  appellate  court,  to  use  the  abbreviation 

person's    Christian    name    cannot  be  *'  Chicago  F.  G.  A.  Co." 

**  M.  H."    The  fact  that  the  party  has  <*  Aoot.**  for  Aoooant.  —  Heaton  r.  Ain- 

another  name  for  which  these  letters  are  ley,  108  Iowa  1 12. 

simply  initials  must  be  brought  to  the  "  Co."  for  County.  —  Wilkinson  v.  State, 

attention   of  the  court   by  a  plea   in  106  Ala.  23. 

abatement.     Taylor  v,  Insley,  7  Colo.  **  Do.**  for  Ditto.  —  See  Mason  v,  Bel- 

App.  175.     But  see  Davis  v.  Philbrick,  fast  Hotel  Co.,  89  Me.  384. 

87  Me.  196,  in  which  case  the  court  said  *'Ex.**  for  Exoept,  **  A.*'  for  Aeres,  and 

that   if  the  defendant  was  known  by  "Cor.**  for  Comer,  used  in  a  description 

the  letter'*  W  "  only,  **  it  would  be  so  of  land,  being  well- understood  abbre- 

unusnal  and  unlikely  a  thing  that  he  viations,  are  sufficient.     State  v.  Vaile, 

should  so  state  it  specially  in  his  plea.*'  122  Mo.  33. 
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ABDUCTION. 

51.  n.  The  iKDiCTicxirT  —  The  Tom.  —  See  note  i. 

A3.  Joinder  of  Counta.  —  See  note  3. 

in.  IKSTBUCTIOHS.  —  See  note  4. 

51.     1.  Keoeisity  to  Charge  that  Aeti  toryage.     It  was  held  that  this  instruc- 

Were    Boae    Feloniootly.  —  Where    the  tion  was  properly  refused  because  it 

words  used  in  ihe  statute  are,  "  who-  withdrew  from  the  consideration  of  the 

ever    shall     unlawfully    take    or    de-  jury  the  charge  that  the  defendant  took 

tain/*  etc.,  the  acts  mentioned  in  the  the  girl  for  the  purpose  of  prostitution 

statute  when  unlawfully  done  consti-  or  marriage. 

tute  the  whole  of  the  crime,  and  it  is  Hecessity  to  Define  Word  "  Prostitntioii.'* 

not  necessary  to  charge  that  the  acts  — On  a   prosecution   for  abducting  a 

were  done  "  feloniously."     Higgins  v.  young  girl  for  the  purpose  of  prostitu* 

Com.,  94  Ky.  54.     And  see  generally  tion  the  court  need  not  in  its  instruc- 

Indictments,  Informations,  and  Com-  tions  define  the  word  '*  prostitution,'* 

PLAINTS.  as  this  is  not  a  technical  word  but  one 

Approved   Precedent.  —  In    State    v.  that  has  a  general  meaning.     Tores  v. 

Johnson,   115  Mo.  480.  will  be  found  State,  (Tex.  Crim.  1901)  63  S.  W.  Rep. 

set  forth  in  full  an  indictment  drawn  880. 

under   Rev.   Sut.  Mo.  (1889),  g  3484,  Neeestity  to  Define  Separately  Abdnetion 

which  was  held  sufficient.  for  Purpose  of  Xarriage  and  Abduction 

59.  3.  Slate  v.  Bussey«  58  Kan.  679,  Besnlting  in  Prostitution.  —  In  Tores  r. 
in  which  case  it  was  held  that  facts  State,  (Tex.  Crim.  1901)  63  S.  W.  Rep. 
constituting  two  or  more  different  kinds  880,  the  defendant  was  indicted  for  ab- 
of  abduction  as  defined  by  statute  duction  for  the  purpose  of  prostitution, 
should  not  be  set  forth  in  one  count,  and  it  was  held  that  the  court,  in  de* 
but  may  be  alleged  in  different  counts,  fining  the  offense,  did  not  err  in  limit- 
It  was  further  held  that  where  there  ing  the  offense  to  the  specific  character 
was  evidence  in  support  of  a  count  of  crime  charged,  and  that  there  was 
charging  the  taking  to  have  been  for  no  necessity  to  define  separately  abduc- 
the  purpose  of  prostitution,  and  also  tion  for  the  purpose  of  marriage  and 
evidence  in  support  of  another  count  abduction  resulting  in  prostitution, 
charging  that  the  taking  was  for  the  Defining  Words  **  Against  Her  Will."  — 
purpose  of  concubinage,  the  defendant  In  Higgins  v.  Com.,  94  Ky.  54.  the  de* 
was  not  prejudiced  by  the  court's  re-  fendant  was  indicted  for  detaining  a 
fusal  to  require  an  election.  Upon  a  woman  "  against  her  will  '*  with  Intent 
verdict  of  guilty  upon  both  counts  a  to  have  carnal  knowledge  with  her. 
twlk prosequi  as  to  the  first  count  was  and,  it  appearing  that  the  woman  was 
entered  and  the  defendant  was  sen*  insane,  it  was  held  that  the  court  prop- 
tenced  upon  the  second  count.  erly  instructed  the  jury  that  any  act 

4.  Refusal  of  Instmction  Which  Ignores  done  towards  her  by  the  defendant. 

One    of    Chargee   in   Indiotment.  —  In  other  than  acts  of  kindness,  courtesy, 

Boyett  V.  State,  130  Ala.  77,  in  which  or  friendship,  were  done  **  against  her 

case  the  defendant  was  indicted  for  the  will." 

abduction  of  a  girl  *'  for  the  purpose  of  Withdrawing  Question   of   Faet   fh>m 

prostitution,     concubinage,     or    mar-  Jury.  —  In    People  v.   Brown,  71  Hun 

riage.*'  the  defendant, requested  an  in-  (N.  Y.)  601,  there  was  some  evidence 

struction  that  the  jury,  before  it  could  tending  to  show  a  conspiracy  between 

find  him  guilty,  should  believe  that  he  the  defendant  and  others,  and  it  was 

nut  only  took  the  girl  awav  from  her  held  that  the  court  properly  refused  to 

father  for  the  purpose  of  concubinage,  instruct  the  jury  that  it  could  not  find 

but  also  that  she  was  under  the  statu-  the  defendant  guilty   unless  it   found 
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as.  [IV.  JVBISDICTIOV  07  CSIIIIHAL  Pbosecvtioitb.  —  Where  the 
woman  is  enticed  from  one  county  into  another,  the  prosecution 
may  be  in  the  county  from  which  she  was  enticed,  it  being  imma- 
terial where  the  defendant  accomplished  the  object  for  which  he 
enticed  her.     See  note  4^1.] 

[V.  ClYll^  ACT1098  -—  FOEV  OF  BlKSBT.  —  An  action  by  a 
parent  for  the  abduction  of  his  daughter  may  be  brought  in  case, 
but  trespass  is  also  an  appropriate  remedy.    See  note  4^.] 

that  there    was   a    conspiracy,    as    it  4b.  Wheeler   v.   Price,   21   R.   I.  99, 

was    for    the    jury   to  determine    the  citing  Hoover  v,  Heim,  7  Walls  (Pa.) 

questions  of  fact  involved  in  the  re-  62;  Chamberlain  v.  Haxelwood,  5  M. 

quesi.  &  W.  515;  and  Ditcbam  t/.  Bond,  2  M. 

4a,  Stale  v,  Johnson,  115  Mo.  480.  &  S.  436. 


ABIDING  THE  EVENT. 

54.  II  STXPTTLATIOVt  AVD  AOBBEXSVTt  —  Pow«r  of  AttonMy.  —  See 

note  3, 

95 •  Form  of  Stipiilations.  —  See  note  I. 

Meaning  of  Words  in  Stipnlationi.  —  See  note  3* 
[Saliof  firom  Stipvlation.  -When  the  test  action  is  not  tried 
upon  its  merits,  or  fails  for  some  reason  for  which  the  parties  to 
the  stipulation  are  not  responsible,  the  stipulation  may  be  set 
aside  and  the  parties  remitted  to  their  rights  in  their  own  action. 
See  note  3^^.] 

A8>  17.  Bonds  ahd  Becoohizahcss  —  ciTii  Actions.  —  See  note  i. 

59.  V.  Costs.  —  See  notes  2,  3. 

Where  a  Hew  Trial  Is  Granted.  —  See  note  4. 

54.    8.   Goodenow    v.    Foster,    108  ters  rest  in  the  sound  discretion  of  the 

Iowa  508;  Hallenbeck  z/.  Smith,  51  N.  trial  court,  and  will  not  be  disturbed 

Y.  App.  Div.  344,  McCafferty  v.  Celiu-  on  appeal  unless  the  court  has  abused 

]oid  Co.,  (C.  C.  A.)  104  Fed.  Rep.  305.  its   discretion.     Moffitt  v.  Jordan,    127 

Hew  Issnes  of  Fact  Hot  Affected.  —  A  Cal.  62S. 

stipulation   that  the  law  of  one  case  A8.    1.  Huntington   v.   Aurand,   67 

shall  apply  to  another  does  not  preclude  111.  App.  260;  Broden  v.  Thorpe  Block 

the  raising  of    other  issues  of    fact.  Sav.,  etc.,  Assoc,  20  Ind.  App.  684; 

Swisher  v.  McWhinney,  64  Ohio  St.  343.  Cole  v.  Edwards,  104  Iowa  373;  Hughan 

Mm    1.  Willis   V,  Sims,   (Tex.   Civ.  v.  Grimes,  62  Kan.  258;   Griswold   v, 

App.  1898)  47  S.  W.  Rep.  55.  Hazels,  62  Neb.  888;  Halbert  v.   San 

8.  Parties  Hot  Precluded  from  Appeal-  Saba  Springs  Land,  etc.,  Assoc..  (Tex. 

ing.  —  A  stipulation  to"  abide  the  final  Civ.    App.    1895)   34   S.  W.   Rep.  636; 

event  of  the  action  in  this  court  of"  Peace  River  Phosphate  Co  v.  Edwards, 

Blumenthal  et  al,  "  against  the  above-  (C.  C.  A.)  70  Fed.  Rep.  728. 

named  defendants,'*  means  the  final  Liability  of  Boreties. — A  stipulation 

result  which  settles   the  right  of   the  given  for  the  release  of  a  vessel  upon  a 

plaintiffs  to  recover,  including  the  de-  libel   to   recover   damages  for  injury 

termination  of  such  appeals  as  are  nee-  caused  by  a  collision  does  not  bind  the 

essary  to  review  the  judgment  entered,  sureties  thereon  to  respond  to  claims 

Herman  v.  Michel,  36  N.  Y.  App.  Div.  set  up  by   intervening   petitions  filed 

127.  subsequently  to  the  release.  TheWilla- 

8a.  Moore  v.  Martin.  (Miss.  1895)  18  mette.  (C.  C   A.)  70  Fed.  Rep.  874. 

So.  Rep.  119;  Keens  v,  Robertson,  46  59.    2.  Matter  of  Proctor,  103  Iowa 

Neb.    837;     Magnolia     Metal    Co.    v.  232.     And  see  generally  Costs. 

Pound,  60  N.  Y.  App.  Div.  318.  S.  The  CkMts  of  a  Motion  to  Open  the 

Eelieffh>m  Stipulation  Denied.  —  Appli-  ]>efendant*s  Defknlt  should  not  be  made 

cation  for  relief  from  a  stipulation  to  to  abide  the  event,  as  such  course  holds 

abide  the  final  detei  mination  of  another  out  10  the  defendant  the  promise  of  a 

action   then   pending,    made  after  the  reward  as  a  premium  upon  his  default 

determination  on  the  ground  that  the  in    case    the     action     be    determined 

agreement   was  entered  into  through  against   the    plaintiff.     Richardson   v. 

**  inadvertence,  excusable  neglect,  and  Sun  Printing,  etc.,   Assoc.,   ao  N.  Y. 

mistake  of  fact,"  may  be  denied  where  App.  Div.  329. 

the  inadvertence  is  wholly  inexcusable  4.  Bat  tin    v,     Marshalltown,    (Iowa 

or  arises  from  negligence.     Such  mat-  1898)  77  N.  W.  Rep.  493,  quoting  Code 
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60*  See  note  2. 
61.  See  notes  i,  2. 

VL  FvHDB  nr  Coubt.  —  See  note  4. 


Iowa  (1873),  §  3840,  to  the  effect  that 
"  costs  of  all  new  trials  shall  either 
abide  the  event  of  the  suit  or  be  paid 
by  the  party  to  whom  such  new  trial  is 
granted,  according  to  the  order  of  the 
court,  to  be  made  at  the  time  of  grant- 
ing such  new  trial.'* 

When  Costs  Are  Awarded  by  an  Appel- 
late Court  to  Abide  the  ETont  of  a  Seoond 
Trial,  they  are  taxable  by  the  clerk 
of  the  appellate  court  and  not  by  the 
District  Court.  Schlesinger  v,  David 
Mayer  Brewing  Co.,  (Supm.  Ct.  App. 
T.)  20  Misc.  (N.  Y.)  353.  See  also  Van 
Bussum  z\  Metropolitan  L.  Ins.  Co., 
(Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.) 
40. 

letting  Aside  Verdict.  —  An  order  of 
the  trial  court  setting  aside  a  verdict  as 
against  the  weight  of  evidence  should 
award  costs  against  the  moving  party 
absolutely,  and  not  to  abide  the  event. 
Silverman  v.  Dry  Dock,  etc.,  R.  Co., 
69  N.  Y.  App.  Div,  22. 

60.  8.  Belt  V.  American  Cent.  Ins. 
Co.,  33  N.  Y.  App.  Div.  239:  Bueb  v. 
Geraty,  (N.  Y.  City  Ci.  Gen.  T.)  31 
Misc.  (N.  Y.)  22,  in  which  the  court 
overruled  Elliott  v.  Luengene.  (N.  Y. 
City  Ct.  Gen.  T.)  19  Misc.  (N.  Y.)  428, 
and  disapproved  Starr  Cash  Car  Co.  -</. 
Reinhardt,  (C.  PI.  Gen.  T.)  6  Misc.  (N. 

Y.)  365. 

61*  1.  Bank  of  Commerce  v,  Elliott, 
109  Wis.  648. 

Ifew  York.  —  Costs  paid  to  the  clerk 
of  a  District  Court  of  the  city  of  New 


York,  to  perfect  the  appeal  pursuant  to 
Code  Civ.  Pro.  N.  Y.,  S  3047i  are  such 
necessary  disbursements  upon  the  ap- 
peal as  may  be  taxed  by  the  appellant 
when  absolutely  awarded  to  him,  or  if 
granted  to  abide  the  event,  when  he 
has  succeeded  ultimately  in  the  action. 
Bradley  Salt  Co.  v,  Meinhold,  (Supm. 
Ct.  App.  T.)  23  Misc.  (N.  Y.)  468.       . 

2.  Miller  v.  King,  32  N.  Y.  App.  Div. 
349;  Smith  V,  Smith,  22  N.  Y.  App. 
Div.  319;  Moss's  Estate,  (Supm.  Ct. 
Spec.  T.)  24  Civ.  Pro.  (N.  Y.)  438. 

When  the  Judgment  of  the  Trial  Court 
If  Beversed  on  Appeal,  the  reversal  en- 
titles the  successful  party  to  the  costs 
which  accrued  in  the  trial  court  after 
the  rendition  of  the  judgment  and  to 
the  costs  in  the  appellate  court,  includ- 
ing the  transcript  fee.  The  costs  of  the 
trial  prior  to  the  rendition  of  the  judg- 
ment will  abide  the  final  determination 
of  the  suit.  Jennings  :;.  St.  Louis,  etc., 
R.  Co.,  59  Mo.  App.  530. 

4.  Fetterhoff  v.  Sheridan,  94  Md.  445; 
Rumbaugh  v.  Petersin,  17  Pa.  Co.  Cl. 
79;  Mundy  v,  Louisville,  etc.,  R.  Co., 
(C.  C.  A  )  67  Fed.  Rep  633. 

Interpleader  Prooeedings.  —  A  bill  of 
interpleader  is  defective  when  the 
plaintiff  neither  brings  the  money  into 
court  nor  offers  to  do  so.  Bar  roll  v. 
Foreman,  86  Md.  675.  See  also  Gardiner 
Sav.  Inst.  r.  Emerson,  91  Me.  535; 
Home  L.  Ins.  Co.  v.  Caulk,  86  Md. 
385;  Bliss  w.  French,  117  Mich.  538; 
Look  V.  McCahill,  106  Mich.  108. 
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ABORTION. 

69.  n.  FOBM  OF  THE  Ihdictkeht.  —  See  note  2. 
63.  IV.  Allegation  of  Fseokahcy.  —  See  note  6. 

04*  VI.   SPECIFTING  MSAH8  —  Haminff  Xedieine.  —  See  note  3. 

Deteribing  Initrnments.  —  See  note  4. 

Vn.  KEGATIVIHG  ExCEFTIOHS  —  General  Bole.  —  See  note  6. 
6ti*   Xanner  of  Hegativing.  —  See  note  I. 

VUL  JoiHDEB  OF  CouHTa  —  See  note  2. 

Speeifylng  Different  Means.  —  See  note  3. 

[IX.  Civil  Actiohs— The  Complaiht.  —  In  an  action  for 
damages  for  producing  an  abortion,  the  justifiableness  of  the  act 
under  an  exception  in  the  statute  defining  the  offense  is  a  matter 
of  defense  and  need  not  be  negatived.     See  note  3a.] 

69.    8.  Eggart  v.  State,  40  Fla.  527;  providing  that  the  attempt  to  produce 

State  V,  Crews,  128  N.  Car.  581.     And  a  miscarriage  shall  be  a  criminal  act 

see   generally  Indictments,  Informa-  '*  unless  the  same  be  necessary  to  pre- 

TioNS,  AND  Complaints.  serve  her  [the  woman's]  life,**  and  it 

When  Statnte  Is  Not  Soflleiently  De-  was  held  that  it  was  not  necessary  to 
icriptiTO  of  Offense.  —  The  words  of  the  negative  the  exception.  And  see  gen- 
statute  are  not  sufficient  where,  from  erally  Indictments,  Inpormations,  and 
the  nature  of  the  offense,  they  do  not  Complaints. 

clearly  and  definitely  apprise  the  de-  65.    1.  Insoffielent  KegatiTe  Allega- 

fendant  of  the  offense  charged  against  tion. —  An   averment    that   "the    per- 

him.     In  such  a  case  the  acts  consti-  forming  of    said  operation,   and    the 

tuting  the  offense  must  be  specifically  entering,  forcing,  and  thrusting  of  said 

set  forth.     Cochran  v.  People,  175  111.  instrument    into    the    womb    *    •    * 

28;  State  tr.  Fiskc,  66  Vt.  454.  not    *    *    ♦    being  necessary  to  save 

Allegation  of  Death.—  State  v.  Dean,  the  life  of"  the  woman,  it  being  no- 

85  Mo.  A  pp.  473.  where  previously  alleged  that  miscar- 

63.  6.  Com.  V.  Surles,  165  Mass.  59.  riage  was  produced,  does  not  negative 
holding  that  the  allegation  of  preg-  the  exception  that  the  miscarriage  was 
nancy  is  not  necessary  where  the  stat-  not  necessary  to  save  the  life  of  the 
ute  omits  to  state  that  the  offense  must  woman.  State  r.  Stevenson,  68  Vt. 
be  committed  upon  a  pregnant  woman.  529. 

64.  8.  State  v,  Moothart,  109  Iowa  8.  Hauk  v.  State,  148  Ind.  238. 

130;  State  V.  Crews,  128  N.  Car.  581;  8.  Diehl  7;.  State,  157  Ind.  549;  Moore 

Cave  V.  State,  33  Tex.  Crim.  335.  v.  State,  37  Tex.  Crim.  552. 

4.  Manner  in  Which  Instrument  Was  Beyeral  Counts  Charging  Two  or  Xore 

Used.  —  Where  the  indictment  charges  Attempts  at  different  times  to  commit 

the  commission  of  a  crime  by  means  of  the  same  offense  upon  the  same  woman 

an    instrument  the  name  of   which  is  are  properly  joined  in  one  indictment, 

unknown,  it  must  state  with  reasonable  Eggart  v.  State,  40  Fla.  527. 

certainty  the  manner  in  which  the  in-  8a.  Miller  v,    Bayer,    94   Wis.    123, 

strument  was  used.     Cochran  v.  Peo-  which  was  an  action  against  a  physician 

pie,  175  III.  28.  and  another  defendant  who  had  pro- 

6.  State  :;.  Aiken,  109  Iowa  643.     But  duced  the  pregnancy  of  the  plaintiff, 

sec  State  z.  Quinn,  2  Penn.  (Del.)  339,  and  who  had  caused  her  to  abort  pur- 

in  which  case  an  indictment  was  bot-  suant  to  a  conspiracy.     And  see  gen- 

tomed  on  17  Laws  Del.,  c.  226.  ^  2.  erally  Physicians  and  Surgeons. 
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ACCESSORIES  AND  THE   LIKE. 

67.  n.  PSIVGIPALS  IK  THE  SXOOHD  DEOBXS  —  SUtiiietion  Kade.  — 

See  note  2. 

May  Be  Charged  as  Prindpal  in  the  First  Degree.  —  See  note  3. 
Vo  XTidenee  Showing  Prinoipal  in  Ilret  Degree  Gnilty.  —  See  note  4. 
Form  of  Indietment.  —  See  note  5* 

68.  ni.  AGCS880BT  BEFOBS  THE  FACT  —  Knet  Be  Indieted  as  8aoh.  — 
See  note  2. 

Joinder  with  Prindpal.  —  See  note  3. 
Indieted  Alone.  —  See  note  4. 
Prindpal  Knst  Be  Oonyioted.  —  See  note  5. 
69*  lY.  ACCE880B7  AFTEB  THE  FACT.  —  Avermeat  of  Knowledge.  — 
See  note  3. 

Allegations  of  ICanner.  —  See  note  4, 

67.    8.  In  Crimes  Admitting  of  Differ-  against  an  accessory  before  the  fact 

ent  Degrees  of  guilt,  adefendani^charged  need  not  set  forth  the  means  by  which 

in  the  indictment  as  principal  in  the  he  incited,  procured,  or  assisted   the 

second  degree  may  be  tried  and  con-  principal  to  commit  the  offense.    Slate 

victed  of  a  higher  degree  of  the  crime  v.  Neddo,  92  Me.  71;  Coffin  v.  U.  S., 

than  that  of  which  the  one  charged  as  156  U.  S.  432. 

principal  in  the  first  degree  has  been  4.  Keoeesary  Averments.  —  Where  the 
convicted.  Green  i/.  State,  40  Fla.  191;  necessary  formal  words  are  used  in  de- 
Brace  V.  State,  99  Ga.  50;  Goins  v,  scribing  the  offense  as  committed  by 
State,  46  Ohio  St.  457.  the  principal  offender,  they  may  be  re- 

8.  Gaskins    v.    Com.,    97   Ky.   494;  ferred  back  to  and  not  repeated  in  the 

Travis   v.   Com.,  96  Ky.  77;  Com.   v,  charge  against  the  accessory,  though 

Carter,  94  Ky.  527;  State  v,  Snell,  5  the  more  extended  form  is  preferable. 

Ohio  Dec.  670;  Jones  v.  State,  7  Ohio  Jones  v.  State,  58  Ark.  390. 

Cir.  Dec.  305;  State  v,  Webb,  20  Wash.  6.  Kingsbury  v.  State,  37  Tex.  Crim. 

500.  259. 

4.  State  V.  Haines,  51  La.  Ann.  731;  Eseape  of  Prindpal  —  Texas  Statute. — 

Strait  V,  State,  77  Miss.  693.  Under  Pen.  Code  Tex.,  an.  90,  the  ac- 

6.  8aAoien(^^of  Allegations.  —  An  in*  cessory  may  be  tried  first  in  case  the 

dirtment  which  charges  a  defendant  principal  has   escaped,  but  under  no 

with  aiding  and  abettmg  the  com  mis-  other  condition  can  the  accessory  be 

sion  of  a  crime  sufficiently  charges  him  tried  and  convicted  before  the  trial  and 

as  a  principal.    State  v,  Littell,  45  La.  conviction  of  his  principal.     Moore  v. 

Ann.  655,  State.  40  Tex.  Crim.  389;  Kingsbury  v. 

69.    2.  Oerter  v.  State,  57  Neb.  135;  State,  37  Tex.  Crim.  259. 

Rix  9.  State,  33  Tex.  Crim.  353;  State  60.    8.  Street  i'.  Slate,  39  Tex.  Crim. 

V,  Roberts,  50  W.  Va.  422.  134.  per  Henderson,  J.     See  also  State 

Conversely,  One  Indicted  as  an  Aooessory  v,  Neddo,  92  Me.  71,  in  which  case  it 

cannot    be   convicted   as  a   principal,  was  held  that,  the  felony  committed  by 

Casey  v.  State,  49  Neb.  403.  the  principal  being  properly  alleged,  it 

8.  State  V.  Atkinson,  40  S.  Car.  363,  is  sufficient  to  aver  that  the  accessory 

holding  that  the  principal  and  acces-  knew  the  principal  to  be  such  principal 

sory  may  be    properly  joined  in   one  felon  and  to  have  committed  the  crime 

count    of    the    indictment.     See    also  aforesaid. 

Slate  V.  Roberts,  50  W.  Va.  422,  citing  4,  Manner    and    Keans  Keed  Kot  Be 

Cod;  W.  Va..  c.  152,  §  8.  Alleged.  —  Slate  v.  Neddo,  92  Me.  71; 

Yormof  Indietiaent.  —  An  indictment  Dent  v.  State,  (Tex    Crim.  1901)6$  S. 
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69.  [Death  of  Piindpal.  —  It  has  been  held  that  the  death  of  the 
principal  precludes  the  prosecution  of  an  accessory  after  the  fact. 
See  note  ^aJ] 

70.  7.  DlSTIVCTIOV    BETWEEV     ACCEBSOBIES     AVD     PBIHCIPAIit 

Abolished — 1.  Generally.  —  See  note  i. 

2.  Accessory  May  Be  Charged  as  PrincipaL  —  See  note  2. 

3.  May  Be  Treated  as  Accessory.  —  See  note  3. 

4.  How  to  Allege  the  Offense  When  Accessory  Treated  as 
PrindpaL  —  See  note  4. 

5.  Alleging  Offense  When  Accessory  Treated  as  Snch  —  Com- 

mon-law  Indiotment  SoAeleiit.  —  See  note  5. 

[Following  Laagiutgo  of  Stetute.  —  In  accordance  with  the  gen- 
eral rule,  if  an  indictment  which  follows  the  language  of  the 
statute  does  not  inform  the  defendant  of  the  exact  nature  of  the 
offense,  it  is  insufficient.     See  note  5^.] 

71.  Unit  flOiow  Prinoipal  Committod  the  Offonie.  —  See  note  I. 

6.  May  Be  Charged  as  Both  Principal  and  Accessory.  — 
See  note  4. 

7.  Principal  Need  Not  Be  First  Convicted.  —  See  note  5. 

W.   Rep.   627;    Gann   v.  State,   (Tex.  committed  the  criminal  act.     State  v, 

Crim.  1900)  57  S.  W.  Rep.  837.  Rowe,  104  Iowa  323  [citing  i  Am.  and 

69.  4a.  Moore  v.  State,  40  Tex.  £nf(.  Encyc.of  Law ^20  ed.)  260];  State  z^. 
Crim.  389.  Comstock,  46  Iowa  265:  State  v.  Elliott, 

70.  1.  State  v.  Stark,  63  Kan.  529;  61  Kan.  518;  Peoples.-.  Peckens,  153  N. 
Wagner  v.  State,  43  Neb.  i;  People  v.  Y.  576;  People  z^.McKane,  143N.Y.  455. 
Mullins,  5  N.  v.  App.  Div.  172;  State  3.  State  v,  Claik,  60  Kan.  4.50;  State 
V,  DeBoy,  117  N.  Car.  702;  Thompson  v.  Schuchmann,  133  Mo.  iii;  State  v. 
V.  State,  105  Tenn.  177;  Atkins  v.  Gleim,  17  Mont.  17;  People  v.  Peckens, 
State,  95  Tenn.  474;  Winnard  v.  State,  153  N.  Y.  576:  Com.  v.  Bradley,  16  Pa. 
(Tex,  Crim.  1895)  30  S.  W.  Rep.  555;  Super.  Ct.  561.  Contra,  Fixmer  v, 
Gallot  V,  U.  S.,  (C.  C.  A.)  87  Fed.  Rep.  People.  153  III.  123;  Usselton  v.  Peo- 
446.  In  the  foregoing;  cases  it  was  pie,  149  111.  612.  Compare  State  v. 
recognized  that  such  statutes  do  not  Giflford,  19  Wash.  464. 

relate  to  misdemeanors.  In  misde-  4.  Noble  v.  People,  23  Colo.  9:  State 
meanors  there  were  no  accessories  even  v,  Geddes,  22  Mont.  68;  State  t/.  Kent, 
at  common  law,  and  therefore  all  who  4  N.  Dak.  577;  Pearce  v.  Territory, 
participate  therein,  if  guilty,  are  princi-  (Okla.  1902)  68  Pac.  Rep.  504;  State  v. 
pals  and  are  to  be  indicted  and  tried  as  Steeves,  29  Oregon  85.  Com.  v.  Brad- 
such,  ley,  16   Pa.  Super.  Ct.  561.      But  see 

8.  Noble  V.  People,  23  Colo.  9;  State  contra^  State  v,  Gifford,  19  Wash.  464, 

V,  Smith,  106  Iowa  701;  State  v,  Clark,  overruling  expressly  State  v,  Duncan, 

60   Kan.  450;   State   v.   Patterson,   52  7  Wash.  336,  38  Am.  St.  Rep.  888,  and 

Kan.  335;  People  v,  Peckens.  153  N.  by   implication    State    v.   Golden,    11 

Y.  576;  Jones  v.  State,  7  Ohio  Cir.  Dec.  Wash.  422. 

305;  State  V.  Snell,  5  Ohio  Dec.  670;  6.  State  v.  Gleim.  17  Mont.  17. 

Pearce  v.   Territory,  (Okla.    1902)  68  5a.  Farrell  v.   People,  8  Colo.  App. 

Pac.    Rep.    504;  State   v.   Steeves,   29  524.     And  see  Indictments,  Informa- 

Oregon  85;  Com.  v,  Bradley,  16  Pa.  tions,  and  Complaints. 

Super.  Ct.  561.  Tl.     1.  People  v.  Garnett.  129  Cal.* 

Where  Aooeiiory  Conld  Not   in    Fact  364,  holding  that  an  information  charg- 

Have  Been  Prinoipal.  —  One  who  coun-  ing  a  defendant  as  accessory  after  the 

sels,  procures,  or  aids  and  abets  a  crime  fact  must  allege  that  the  person  actu- 

may  be  indicted  and  punished  therefor  ally   committing   the  crime  has  been 

as  a  principal,  even  where,  from  the  pe-  *'  charged  with  a  felony." 

culiar  nature  of  the  case  or  relation  of  4.  State  v.  Burbage,  51  S.  Car.  284. 

the  parties,  he  could  not  himself  have  6.  See  also  i/tVA?  in  Usselton?'.  Peoplc» 
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Vol.  I.  ACCESSORIES  AND  THE  LIKE,  71-79 

71.  8.  May  Be  Convioted  as  Either   Principal  or  AoceMory  — 
Indieted  as  Prindpal.  —  See  note  6. 

Indieted  is  AMwsory.  —  See  note  7. 

79.  9.  Statute  Does  Not  Affect  Accessory  After  the  Fact  —  Hot  to 
Be  duurgod  m  MadpsL  —  See  note  3. 

149  111.  613;  Pearce  v.  Territory,  (Okla.  71.    6.  State  v.  Branton,  33  Ores^on 

1902)  68  Pac.  Rep.  504;  Bliss  v.  U.  S..  533. 

(C  C.  A.)  105  Fed.  Rep.  508.  7.  Com.   v,   Bradley,  16  Pa.  Super. 

ConTietion  of  Aoosoooxy  of  Higher  De-  Ct.  561. 

gree  of  Grime.  —  The  accessory  may  be  79,    3.  Buplieity.  —  Under  a  statute 

convicted  of  a  higher  degree  of  a  crime  making  an  accessory  before  the  fact 

than  that  of  which  the  principal  has  a  principal,  an  indictment  charging  a 

been    convicted.     State    v.    Gray,    55  defendant  as  accessory  both  before  and 

Kan.  135;  Wilson  v.  State,  i  Ohio  Cir.  after  the   fact   was  held  bad   for  du- 

Dec.  350.  plicity.    State    v,   Hinkle,  33  Oregon 

Sridenee  Xvst  Show  Priseipal  Guilty.  93. 
—  Brooks  V,  State,  103  Ga.  50. 
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78«  H  Mat  Bb  Pleadbb  ih  All  Aciioirt.  —  See  note  2. 
74.  m.  Mattex  Mxtst  Be  Pleaded  —  At  common  uw.  — See 
note  I. 

Vndor  the  CodM.  —  See  note  3. 

7tf.  IV.  At  What  Tike  to  Be  Pleaded.  —  See  note  i . 
74I.  v.  FoBX  OF  THE  Plea  —  At  Oommon  Law.  —  See  note  3. 
VBder  the  Codes.  —  See  note  4. 

77.  VI.  Hecebsabt  Allegatioes  of  Acoobd  aed  Batibi aotioe 

—  Allegation  of  Time.  —  See  note  2. 

Allegation  of  Aoeeptanoe.  —  See  note  3. 

73.  2.  Carpenter  v,  Chicago,  etc.,  Ezpreii  AdmiMion  Hot  Keoenarj.  —  A 
R.  Co.,  7  S.  Dak.  584,  quoting  1  Encyc.  plea  of  accord  and  satisfaction  need 
OF  Pl.  and  Pr.  73.  not  specifically  confess  the  allegations 

74.  1.  Common-law  Bnle  Stated.  —  of  the  declaration.  Snyder  v.  Witt,  99 
At  common  law  accord  and  satisfaction  Tenn.  6t8. 

may  be  shown  under  the  general  issue  4.  Foibes    v.    Petty,    37    Neb.   Bqq; 

in  actions  of  contract.     In  actions  of  Lindsay  v.  Gager,  11  N.  Y.  App.  Div. 

debt  on  specialties  and  judgments,  and  93. 

in    trespass  vi  et  armis^   it    must  be  Ezeeation  of  accord  and  satisfaction 

specially  pleaded,  unless  it  is  waived  should  be  shown  by  an  allegation  of 

or  brought  into  the  case  by  the  plaintiff,  acceptance    of    consideration.      Troy 

Covell   V,   Carpenter,   (R.    1.    1902)  51  Min.  Co.  v.  White   10  S.  Dak.  475. 

Atl.  Rep.  425.  A  sufficient  plea  of  accord  and  satis- 

8.  Atchison  z/.  Atchison,  67  Conn.  35;  faction   must  allege   that  the  parties 

Ingram  v,   Hilton,  etc..  Lumber  Co.,  agree  on  the  terms  of  settlement,  and 

108  Ga.  194;  Dibble  x>,  Dimick,  143  N.  must  show  an  actual  performance  of 

Y.  549;  Habrich  v.  Donohue,  51  N.  Y.  the  contract  or  a  tender  to  perform  in 

App.   Div.  375;   Niggli  v,  Foehry,   83  accordance  with  the  agreement.     Per- 

Hun  (N.  Y.)  269:  Jacobs  v.  Day.  (C.  PI.  dew  v.  Tillma,  62  Neb.  865. 

Gen.  T.)  5  Misc.  (N.  Y.)  410;  Seaver  v,  77.    2.  When  XateriaL  — -  The  allega- 

Wilder,  68  Vt.  423;  Barker  v.  Ring,  97  tion  of   time  may  be  material  in  the 

Wis.  53.  nature  of  the  case,  as  where  a   plea 

75.  1.  Flea  After  IMsmiisal  of  Action  sets  up,  as  the  basis  of  the  sole  defense 
as  to  One  Defendant.  —  Where  two  de-  to  a  suit  upon  an  unconditional  con- 
fendants  are  sued  jointly  for  the  same  tract  in  writing,  a  subsequent  accord 
negligent  act,  and  the  plaintiff,  during  and  satisfaction  between  creditors,  in- 
the  pendency  of  the  action,  executes  10  eluding  the  plaintiff.  Smith  v.  Me- 
one  defendant  an  accord  and  satisfac-  chanics  Nat.  Bank,  108  Ga.  2iz. 

tion,  acknowledging  receipt  of  a  sum  3.  Nance  v,  Winship  Mach.  Co.,  94 

of  money   in   full   settlement   for  the  Ga.   649:  Van   Housen   v.    Broehl,   58 

damages  sustained,  and  discontinues  Neb.   348;   Arkansas  City   First  Nat. 

the  action   as   to  that  defendant,  the  Bank  v.  Leech,  94  Fed.  Rep.  310. 

other  defendant  should  be  permitted  to  The  AcxMHrd  as  well  as  the  satisfaction 

amend  his  plea  or  answer  in  order  to  or  the  delivery  or  performance  of  what 

show  that   the   plaintiff  has   received  is  so  agreed   upon  must  be  averred, 

satisfaction     from     his    codefendant.  Hale  v.  Grogan,  99  Ky.  170,  citing  i 

Donaldson  v.  Carmichael,  102  Ga.  40.  Encyc.  of  Pl.  and  Pr.  73.     See  also 

76.  8.  Approved  Form.  —  See  Troy  Goble  v.  American  Nat.  Bank,  46  Neb, 
/4in,  Co.  V,  White,  10  S.  Dak,  475.  891. 
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78-  AUegation  of  Xiitaka.  —  See  note  F. 
79>  Beplication.  —  See  note  3. 
9%^  See  note  i. 

TIMI  —  BtiMft?6i  6»  /iMtout.  —  See  note  2. 

To  iriiom  Satiflflustitfii  Wm  KadA.  —  See  note  3. 

**  Satiiftid  ud  DuoluurgadL"  —  See  note  4. 

Itatimiii  of  Legal  Gnataidom  —  See  Do4e  S« 
81«  All  Elements  to  Be  Embodied.  —  See  note  2^. 
89.  Vin.  M1SCELLAKEOU8  —  9.  Pro  Tanto.  —  See  note  2. 

Fleft  Xvst  Set  Forth  Whole  Agreement.  Louisville,  etc..  R.  Co.    v,   Herr,   135 

—  Where  the  plea  omiis  all  reference  Ind.  591. 

to   material   terms  of    the    accord   as  §0.     1.  Long  v,  Scanlan,  105  Ga.  424. 

shown   by  the   proof,  there  is  a  fatal  Insni&oienoy     of     General     Denial.  — 

variance.     Smith  v.  Elrod,  122  Ala.  269.  Where  the  defendant  pleads  a  contract 

See    also    Smith    v.    Mechanics    Nat.  of  settlement,  and  the  plaintiff  meets 

Bank,  108  Ga.  211;  Walker  j,  Reese,  this  with  a  general  denial  and  without 

no  Ga.  582.  any  specific  attack,  the  contract  cannot 

Defeet  Waived.  —  A   plea  setting  up  be    impeached    under    this    pleading. 

an  assignment  of  a  leasehold  interest  after  its  execution  is  established.    Solor 

in  satisfaction  of  a  cl^im,  but  failing  to  Refining   Co.    v.    Elliott,    8   Ohio   Cir. 

aver  that  the  assignment  was  accepted  Dec.  225. 

in  satisfaction,  is  demurrable;  but  the  Admission  by  Failure  to  Deny  in  Beply. 

right  to  object  is   waived  where  the  —  Where  the  reply  of  the  plaintiff  in  no 

plaintiff  replies  to  it  according  to  its  way  denies  the  affirmative  allegation 

obvious  intent  as  a  plea  of  accord  and  in  the  answer  of  an  accord  and  satis- 

satisfaction      Oil  Well  Supply  Co.  v.  faction,  but  substantially  admits  it,  the 

Wolfe,  127  Mo.  616.  allegation   of   accord    and  satisfaction 

7§.    1.  PlaintifPs   Mistake.  —  Where  stands    confessed    by    the    pleadicgs. 

I  he  plaintiff  alleges  mistake  and  a  state  Reichel  v,  Jeffrey,  9  Wash.  250. 

of   facts   which,  if   proved,    would  be  2.  Barnum   v.  Green,   13  Colo.  App. 

fraud  on  the  part  of  the  defendant,  and  254;  Morrill    v.   Baggott,  157  111.  240; 

the  defendant  sets  up  an  accord  and  Sheets  v,  Russell,    12   Ind.   App.  677; 

satisfaction,  the  plaintiff  should  be  per-  Chambers  v.   Niagara  F.  Ins.  Co.,  58 

milted  to  show  the  facts  alleged.     Belt  N.  J.  L.  216. 

V.  American  Cent.  Ins.  Co.,  148  N.  Y.  8.  Smith   v.    Mechanics   Nat.  Bank, 

624.  108  Ga.  211. 

79.    8.  Brainard   r.  Van   Dyke,  71  4.  Heath  v.  Doyle,  18  R.  I.  252. 

Vt.  359,  in  which  case  the  court  said:  6.  Gowing  v.  Thomas,  67  N.  H.  399. 

"When  a  party  seeks  to  avoid  the  effect  And  see  generally  Legal  Conclusions. 

of  an  alleged  accord  and  satisfaction  81.    2.  Lindsay  v,  Gager,  11  N.  Y. 

by  reason  of  fraud,  it  is  not  enough  to  App.   Div.  93;  Rogers   v.   Spokane,  9 

say  that   the  accord   and   satisfaction  Wash.  168. 

were  procured  by  the  fraud  of  the  other  Plea  of  Payment.  —  Evidence  tending 
party.  He  must  go  further  and  set  to  show  an  accord  and  satisfaction  is 
forth  the  facts  which  constitute  such  not  admissible  under  a  plea  of  pay- 
fraud,"  and  must  also  allege  the  re-  ment.  The  special  agreement  amount- 
turn  of  the  consideration.  See  also  ing  to  accord  and  satisfaction  must  be 
Fraud,  pleaded  in  full.     Freiermuth  v.  Mc- 

Allegation  of  Diiafilrmanee.  —  A  reply  Kee,  86  Mo.  App.  64. 

to  an  answer  setting  up  an  accord  and  S3.    2.  Partial  P^onoanoe.—  A  right 

satisfaction  wherein  the  plaintiff  claims  of  action  upon  the  original  contract  is 

that  at  the  time  of  the  agreement  he  not  extinguished  by  an  accord  merely, 

was    non    compos    mentis    must   allege  without   complete  satisfaction,    where 

restoration  to  reason  and  disaffirmance,  the  agreement  was  that  performance, 

or  continued  unsoundness  of  mind  and  not  mere  promise,  is  to  constitute  the 

disaffirmance  by  guardian,  as  well  as  satisfaction,   and   a   tender  of  money 

the  return  of  the  consideration  received,  received  thereunder  was  iiot  necessary 

5upp.  PI.  4  Pr.— ?  17 
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89*  4.  Qneition  for  Jury.  —  See  note  3. 

before  commencing  suit  on  the  original  Queition  for  Ckrart.  —  Where  the  sole 
contract.  Long  v.  Scanlan,  105  Ga.  424.  evidence  to  support  an  alleged  accord 
S9.  8.  Instniotioiui  to  Jury. — If  the  de-  and  satisfaction  consists  of  letters,  in  re- 
fendant  satisfies  the  jurors  that  he  has  lation  to  which  there  is  no  dispute  of 
made  such  a  payment  as  he  claims  to  fact,  the  question  whether  these  letters 
have  made,  he  is  entitled  to  have  them  constitute  a  complete  accord  and  satis- 
told  explicitly  what  its  effect  would  be  faction  is  one  for  the  court.  Logan 
on  the  plaintiff's  right  to  recover.  Ford  v.  Davidson,  18  N.  Y.  App.  Div. 
V.  Hubinger,  64  Conn.  139.  353> 
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84.  I  CoMXOV-LAW  AcTiov  OF  AccouvT  —  1.  Oenerally  Fallen 
into  DiflUM.  —  See  note  3. 

2.  When  It  Lies  —  Agalnit  Guardian.  —  See  GUARDIANS. 
Agaioit  Bailiff.  —  See  note  8. 

Joint  Tenants  and  Tenant!  in  Common.  —  See  JOINT  TENANTS 

AND  Tenants  in  Common. 

85.  Merohant  and  Broker.  —  See  FACTORS  AND  BrOKERs! 

Szeeaton  and  Administraton.  —  See  EXECUTORS  AND  ADMINIS- 
TRATORS. 

PartnenUp  Aflidrs.  —  See  PARTNERSHIP. 

67«  6.  Prooeedings  Before  the  Auditors.  —  See  References. 
U  AocoiTHT  Stated  —  1.  Generally  —  Defined.  —  See  note  5. 

Inserting  Count.  —  See  note  6. 

88.  2.  Must  Be  Bedared  on  as  Such.  —  See  note  i. 
Complaint  Hot  to  Be  Diindesed.  —  See  note  2. 

3.  The  Complaint  or  Beclaration  —  Soilioient  Complaint.  —  See 
note  4. 

Allegations  of  Assent.  —  See  note  5. 

84*    3.  Field  v.  Brown.  146  Ind.  293,  for  any  separate  item  therein.    John- 

citing  I  Encyc.  of  Pl.  and  Pr.  84,  85.  son  v.  Tyng,  i  N.  Y.  App.  Div.  610. 

In  Illinois  ihi^  form  of  action  is  fully  Assigned  Claim.  —  While  in  an  action 

recognized,  though  rarely  used.    Kemp  between    the    original     parties    great 

V.  Merrill,  92  111.  App.  46.  liberality   may   be    shown   where   the 

S.  Kemp  V.  Merrill,  92  111.  App.  46,  proof  varies  from  the  allegations,  yet 

ciiin^  I  Encyc.  op  Pl.  and  Pr.  84.  when  an  assignee  of  a  claim  alleges  an 

87.  6.  McDowell  v,  Noith,  24  Ind.  account  stated,  he  must  recover,  if  at 
App.  435,  quoting  i  Encyc.  of  Pl.  and  all,  strictly  upon  the  issue  which  he 
Pl.  87;  Ward  v,  Stewart,  103  Ga.  260,  tenders.  Hughes  v,  Smither,  23  N.  Y. 
citing  I  Encyc.  of  Pl.  and  Pr.  87-89;  App.  Div.  590. 

Jorgensen    v.   Kingsley,   60  Neb.   44,  4.  Ward  z'.  Stewart,  103  Ga.  260:  Mc- 

citing  I  Encyc.  of  Pl.  and  Pr.  87.  Dowell   v.   North,   24   Ind.  App.  435; 

8.  Clements    v.     Mayfield     Woolen  Hale  v.  Hale.  14  S.  Dak.  644. 

Mills,  128  Ala.  332;  Griffin  «/.  Murdock,  Implied    PromiM   to    Pay.  —  Under 

88  Me.  254.  Mills's  Annot.  Code  Colo.  (1896),  %  49, 

88.  1.  Mather  v,  Mather,  38  N.  Y.  when,  from  the  facts  stated,  the  law 
App.  Div.  32  [quoting  1  Encyc.  of  Pl.  implies  a  promise  to  pay,  the  actual 
and  Pr.  88]:  Davis  v.  Boswell,  77  Mo.  promise  to  pay  need  not  be  alleged. 
App.  294:  McGutre  v.  De  Frese,  77  Mo.  Mine,  etc..  Supply  Co.  v.  Parke,  etc.. 
App.  683;  Wilson  V.  Waldron.  12  Wash.  Co.,  (C.  C.  A.)  107  Fed.  Rep.  881. 

149;  Patillo  V.  Allen- West  Commission  Allegations  as  to  Original  Debt.  —  It  is 

Co.,  (C.  C.  A.)  108  Fed.  Rep.  723;  Mc-  unnecessary  in  an  action  upon  an  ac- 

Kenzie  v.  Poorman  Silver  Mines,  (C.  count  stated  to  set  forth  in  the  com- 

C.  A.)  88  Fed.  Rep.  iii.  plaint  any  of  the  subject-matter  of  the 

8.  Leiser  v,  McDowell,  69  N.  Y.  App.  original  account.     Schotz  v.  Morette, 

Div.  444.  146  N.  Y.  137.     See  also  Moss  v.  Lind- 

Jodgment  fSnr  Separate  Item.  —  Where  blom,  39  N.  Y.  App.  Div.  586. 

the  action   is  tried  as  being  upon  an  6.  Davis  //.  Boswell,  77  Mo.  App.  294. 

account  stated,  there  can  be  no  reco  very  Defect  Waived. —  Where  the  com  plaint 
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Vol.  I. 


89*  Alleg&tioiii  of  BrMLoh.  —  See  note  I. 
Bill  of  PtftieaUn.  —  See  note  2. 

4.  The  Answer  or  Plea — BofoiiM  Xiut  Be  Pleadod.  —  See  note  3. 
Fraad.  —  See  note  5. 
Desiid  And  IronAinuipilt.  —  dee  ^of  e  ^. 

90.  nL  Actions  ok  Accovvts  —  1.  Particnlarity.  —  See  note  2. 

Oofj  «f  Aeeount.  —  S6e  fK>te  3. 

contains  no  allegation  of  assent  or  8.  Proof  of  P^foifiit  urtff  Mdal  of  Ac- 
promise  by  the  defendant,  the  (defect  is  ootint  Stated.  —  Where  the  delendani 
waived  by  failure  to  demur.  Ward  v.  c^nfe^  that  an  ac6o-tfAt  w^  ^'^er  stated 
Stewi^rt,  id^  Ga.  260.  betweeitbim  and  Che ^aintHI,  he  should 
Ininfficient  AUegations.  —  The  allega-  be  permitted  Xja  show  that  the  ifems 
tion  that  certain  statements  had  been  upon  which  the  claim  was  based  had 
rendered  lo  th6  defendants  artd  retained  been  paid  p'r76f  to'  d^'e  i\ttit  fh6  account 
whhoirt  object foh,  and  that  o^ne  jyary-  wM    Mtf^h^    fo     \k^^b   fttfre^A    stated. 


ment  had  been  made  thereafter  without 
objection,  is  not  a  good  declaration 
upon  an  account  stated,  either  at  c6m- 
mon  fa^  ot  under  t^e  c6de.     PaOlfo  v; 


Kaminsky   v^   Mendelson,   \^txptii.  Cf. 
App.  T.).25  Misc.  (N.  Y.)  500. 

flV.     2.  Flefcf.ef  r.  Co-operative  Pub. 
C6.,  58  Rtb.  511:  rt6Nj**1!  Coteonr  €6.  r. 


AHert-Wesi  Commission  Co.,  (C.  G.  A.)    Cftizens  Nat.  Bartfc.  (C.  C.  A.)  81  Fed. 


108  Fed.  Rep.  723. 

HO.  1.  McDowell  m.  North.  24  Ind. 
App.  435.  citing  I  EncyC.  OF  Pl.  AVt) 
pR.  89,  note  I. 

2.  Ward  v,  Stewart,  105  Ga,  260;  Mc 
Do  well   V.   North.    24   Inrf.  App.   435; 
Commercial  Electrical   Supply  Co.   v.- 
Kroell.  85    Mo.    App.    337.      See    also 
Bills  of  Particulars. 


Rep.  767.     See  also  Dkfiniteness  and 
Certainty  in  P'leadin^s. 

PlMdltftr  *^'^  FMOf.  — An  actioif  on 
an  o^en  2tce6irnt  may  be  ffopported  by 
proof  of  an  account  stated.  Sullivan 
Timber    Co.    v.    Brushagel.    iii   Ala. 

114. 

9.  MorrJsette  v,  Wo6A.-  <«S  Ala.  505; 
Townsend  v.  Cleveland  Fire  Proofing 


In  Hew  York,  where  the  complaint  ts    Co..  18  Ind.  App.  5C8;  Codmbs  CoAi- 


upon  an  account  stated,  and  the  de 
fendar.t  makes  answer  under  oath,  aftd 
demands  a  verified  copy  of  the  account, 
and  the  plaintifT  furnishes  an  unveri- 
fied copy  thereof,  a  motioti  for  an  order 
for  a  verified  bill  of  particulars  will  be 
granted.  Rhinelander  v,  Haan.  66  N. 
Y.  App.  Div.  505. 

Coirf  of  AooOfUt  Stated  —  CaUf omia 
Statute.  —  Under  Code  Civ.  Pro.  Cal.,- 
^  4S4,  the  plaintiff  is  required  to  ft^rnifth 
a  copy  of  the  staled  account,  bni  not 
t^e  original  items  of  the  open  account. 
Coffee  V.  Williams,  103  Cal.  55O. 

Copy  of  Oanse  of  Action  —  Florida  dtat 


mission  Ctf.  r.  Block,  i^o  Ma.  668; 
Howeil  Cotton  Co.  v,  Cttr^ens  Nit. 
Bank,  (C.  C.  A.)  8i  Fed.  Rep.  767. 
See  also  ExHiBrrs. 

Copy  of  Aooonnt  PMrt  of  PttHfon.-- 
When  a  cc^y  of  the  account  sued  on  l» 
attached  \ti  the  petition,  it  nftusi  be  ce^n- 
sidered  as  a  part  tli^reof  when  constrn- 
ing  th6  allegations  of  the  petition. 
Mc  Arthur  «/.  Clarke  Drug  Co.,-  48  Neb. 

809 
Failvfe  to  Beamnd  Covy  of  Aoooant.  — 

Where  the  defendifnt  fails  to  demand  a 
copy  of  the  accti^nt  as  provided  in  Cbd^ 
Civ.  Pro.  S.  Car.,  §  179,  he  cannot  ob- 


ute.  —  The  copy  of  the  cause  of  action  jeci  fo  the   plainftifT  proving  ihe  sttlfts 

required  by  the  statute  to  be  attached  sued  on  generally  urlder  the  protisions 

to  the  rieclatatiorr  is  no  part  of   such  of  that  section.    Albion  Phosphate  Mtn. 

declaration,  unless  expresslv  made  a  Co.-  v,  WylHe^  (C.  C.  A.)  77  Fed.  Rep; 

part  thereof  by  apt  words,  and  itd  ab-  541. 

sence  is  not  a  subject  of  demurrer;  the  Ol^oetioiiaMo  BUI  of  PartioiOftrt.  -~  If 

defendant's   remedy   is    to    refuse    to  the  bill  of  particular^  is  for  any  rea- 

plead  until  such  copy  is  filed.     Martyn  son   objectionable,  and  the  defeiidant 

V.  Arnold,  36  Fla.  446.  proposes    to   object    to    the    introduc- 

3.  Crawford  %f.  Hutchinson,  38  Ore-  tion   of   e^idencfc,   he   itfust,  pfe^ioiis 

go.n  578.  to  the    trial,    move   for  an    order    to 

5.  Martyn   v.   Arnold,    36    Fla.   446;  exclude  such  Evidence.     McCarthy  v, 

Bergen  v.   Hitchings,    22  N.  Y.   App.  Mt.  Tecartc    Land,  etc.,  C6.,  ito  Cal, 

Piv.  395.    See  also  Fkaud.  687. 
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90«  2.  Statutory  Provisions.  —  Soe  Aote  4. 

>.  fimSm  ♦r  fi»y.  —  See  o^ote  5. 
91.  i^H^w^t  jlAut  B^  AN#4e.  —  Sec  uotc  j. 

/flJ^tion  419^  t^miB^  ffi  "  l>v<''  —  See  note  2. 

Eemadiat  for  Defective  Aoconnti.  —  See  note  3. 

4.  Probated  ^cq^hmM^  —  Ctontr^Ujr.  —  See  n^ote  4. 
93.  Meai^nf  ^  "  Appo^mJ; "  —See  note  i. 

Petition  or  Deolaration.  —  See  note  2. 
line  aU4e  Vp.  — See  note  3. 


fljP.    ^.  ^axtsell  V.  Ma^terson,  (Ala.  Demnrrer  to  Purticnlar  Itemi.  —  If  the 

1902)3^1  So.  JRi&p.  626;  ^icCarthy  z'.  Mt.  account  contains  items   which  are  not 

T^caru  JLand,  etc.,  Co.,  no  Cal.  6S7;  ftirictly  the  subject  of  an  account,  the 

Scott  V.  Frost,  4  Colo.  App.  557;  )Vard  pfopex  praciice  is  for  the  defenxlant  to 

jtf.   Stewart,    103   Ga.   260;    Badger  v.  demur   to  those   items.     McKemy   v. 

Gilroy,  (Supm.  Ct.  App.  T.)  21  Misc.  Goodall,  i.OhioCir.  Dec.  14. 

(N.  V.)466.  yaziaacp  ^Wi^en  GompUint  and  Ao- 

JHien  tM  J^Muk  X/i  IVOP  ^  YariiM  oonat  AttfUBbed.  — -  If  the  defendant  is 

.Ci»TOlft^t,  or  a  .sworn  copy  of  the  ac-  not  misLed  by  and  does  Aot  object  to  a 

cquqt,  tjie  plain  lift  ifi  entity  10  judg-  variance  between  the  complaint  and  the 

metii    unless   the   defendant   malees  a  account  stated,  xhe  defect  is  waived, 

sworn  denial  of  all  or  parto^  (he  claim.  General    Electric    Co.    v.    Blackaburg 

anfl  the  plainiiff  is  regui^'ed  to  p,cpve  Land,  etc.,  Co.,  46  S.  Car.  75. 

only  the  items  so  denied.     Clements  v.  4.  In  Jastiee*t  Court.—  In  Bass  v.  Go- 

>I<i/6eld   Woolen   MilU,  128  Ala.  332;  beit,  X23  Ga.  '•)62,  it  was  held  that  it  is 

(lockmocex/.  Cullen,  94  Ga.  648;  Bon-  in  a  justice's  court  only  that  a  party 

oer  V.  White,  7&  Mi^.  653.  is  allowed  under  special  circumstances 

5.  M<^Afthur  z^.CLaj^  P^^g  Co..  43  to  prove -the  correctness  of  his  account 

Neb.  8(;9.  by  his  ^x  parte  affidavit,  and  such  an 

.91.  1.  Alexander  v.  -Moore,  in  jiffidavit  is  not  admissible  in  an  action 
Ala.  410;  McClendon  v-  Hernando  iJu  the  Superior  Court. 
Pho.sphate  Co.,  100  Ga.  219;  Cpok  v.  fKI.  1.  DeLong  v.  Miller,  (Tex.  Civ. 
Barnham,  etc.,  Co.,  3  Kan.  App.  27;  App-  1896)  37  S.  W.  Rep.  191. 
Glidden  v.  Korter,  90  Me.  2(^9;  Tur^^eon  Y)iyiioiai&>  Auxnint.  —  An  account  by 
«/.,Cote,  88  Me.  108;  Daws>n  v.  Quillen,  a  physician  for  his  services  is  not  such 
I  Mo.  App.  ^'^,  421;  Hume  F.  Ins.  as  can  he  proyed  under  the  statute  pro- 
Co.  V,  Arthur.  48  Neb.  461;  Loeh  v.  v id Ing  that  verified  open  accounts  shall 
Heere,  19  Pa.  Co.  Ct.  641;  Hickman  v.  be /ri>i<z/a«>  evidence  of  the  existence 
^cudder^^ale  Qrocer  Co.,  (Tex.  Civ.  of  the  debt.  Garwood  v,  3chlichen- 
App.  rgoi)  625.  W.  Rep.  loSj.  maier.  (Te^x.  Civ.  App.  1901)  60  S.  W. 

Plq^ng   and    Proof  —  y^tlanqe.  —  A  Rep.  573. 

pLaipti0  cannot  declare  on  an  iiemij^ed  (Unb   ,I>ii4i.  —  Indebitatus    Assumpsit 

account  and    recover  on  an    account  upon  ^n  account  annexed  will  lie  for 

stated.     McGuire  v.  DeFre&e,  77  Mo.  ihc  recovery  of  club  dues.     Elm  City 

App.  683.  Club  V.  Ho.w^,  92  Me.  211. 

Z.  McClendon    v.    Hernando    Phos-  ^.  M(>rgan  v.  Roper,  119  N.  Car.  367; 

phate  Co.,  100  Ga.  219;  Holion  v.  Sai^d  Roberts  v.  P&wley,  50  S.  Car.  491. 

Point  Lqfit^«Co.,'(Idaho,X90i)^Pac.  ^ailiune    \o    File    S^om   Acoount.  — 

Rep.  889.     '  Where   the  complaint  avers   that  the 

Hneefif^y  tO;Pl|ad  mtf^eff.  —  Whatever  action  ia  upon  a  sworn  account,  when 

the  ifprm  pf  the  decLaratton,  an  action  none  has  in  fact  been  filed,  the  plaint)0 

upon  a,n  open    and    mutnal    accounjt  m^ypro.ve  the  account  sued  on  as  if  no 

current  is  in  eflect  fpr  the  b^alance  due,  averment  of  its  verification  had  l;>een 

and  any  credit  to  which  the  defendant  made.     Sullivan    Timber  Co.    v.  Bru- 

is  CAtitled  ;Should  Ve  aUowed,  although  shajy^l,  11 1  Ala.  114. 

not  pleaded  as  a  set-ofT.    Ki^g^ley  v,  ^.  ^wom  Anurer.  —  In  an  aaipn  on  a 

Delano.  169  Mass.  285!  verified  account  the  plaintiff  must  prove 

3.  EUn  City  Club  v.  Howes,  92  Me.  only  thpse  i^ems  ^hich  the  defendant 

aii.                                                '  4c<)ics  ufider  oath  in  his  answer.    5hu- 
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99.  The  AiBdavit.  —  See  note  4. 

93.  IT.  AcconvTive  nr  Eqititt  —  1.  Equity  Jnrisdiotion  in  Cases 
of  Accounts  —  a.  What  Must  Be  Alleged.  —  See  note  2. 

b.  Basis  and  Extent  of  Jurisdiction.  —  See  note  4. 

•4.  Under  Codes.  — See  note  I. 

c.  Mutual  Accounts.  — See  note  3. 

•5.  d.  Complicated  Accounts.  — See  notes  i,  2. 

ford  V,  Chinski,  (Tex.  Civ.  App.  1894)  was  held  that  where  an  inteetate  leaves 

26  S.  W.  Rep.  T41.     See  also  Low  v.  no  debts,  and  therefore  an  administra- 

Griffin,  (Tex.  Civ.  App.  1897)  41  'S.  W.  tor  is  unnecessaiy,  a  suit  in  equity  for 

Rep.  73-  an  accounting  may  be  maintained  by 

Statute    of   Limitations. —  Under  the  one  of  the  distributees  against  those  in 

statute   now  embodied   in    Rev.    Stat,  possession.     See    also    Legatees  and 

Ariz,  (rgoi),  par.  1358.2554,  providing  Distributees. 

that  a  verified  account  shall  be  taken  Accounting  and  BisooTery.  —  Where  a 

as /ri;//rt /dr«>  evidence  thereof  unless  bill   prays  for  a  discoveiy  and  an  ac- 

the^  defendant    files  a    written   denial  counting,  the  discovery,  if  material  to 

verified  by  affidavit,  an  answer  plead-  the  relief,  is/r/m^iyizaV  incidental,  and 

ing  only  the  statute  of  limitations  need  if  there  is  no  right  to  an  accounting  the 

not  be   verified.     Wagener  v.    Boyce,  whole  bill  is  bad  on  demurrer.     Ever- 

(Ariz.  1898)  52  Pac.  Rep.  1122.  son  v.  Equitable  L.  Assur.  Soc.,  (C.  C. 

93.  4.  Brinz/.  Wachusetts  Shirt  Co.,  A.)  71  Fed.  Rep.  570. 

(Tex.  Civ.  App.  1897)  43  S.  W.  Rep.  Hooeisity  of  Accounting  Alone. —  The 

295.  necessity  of  an  accounting  is  net  alone 

Affidavit  of  Bookkeeper  Insufficient.  —  sufficient  to  depiive  the  law  side  of  the 

A   statute   providing  that  an  account  court  of  jurisdiction.     Church  r.  Anii- 

coming   from   another   county  of  the  Kalsomine    Co.,  118  Mich.   219.     See 

state,  with  the  affidavit  of  the  plaintiff  also  Ellis  v.  Southwestern  Land  Co., 

to  its  correctness,  shall  be  conclusive  102  Wis.  409. 

against  the  defendant  unless  he  denies  94*     1.  Coward  r.  Clanton,  122  Cal. 

it  on  oath,  does  not  permit  the  affidavit  451;  Abbey  v,  Wheeler,  85  Hun  (N.  Y.) 

to  be  made  by  a  bookkeeper  or  any  226;  Dorney  v.   Thacher,  76  Hun  (N. 

other  person  than  the  plaintiff,  and  if  Y.)36i;  Lee  z.  Washburn,  (Supm.  Ct, 

the  plaintiff  cannot,  for  want  of  infor-  Spec.  T.)  37  Misc.  (N.  Y.)  311. 

mation,    make    the  oath    himself,   he  In  Kentucky,   under  the  Act  of  1890 

must   prove  the  account  as  in  other  (Carroll's  Code,  1895.  p.  20,  §  10,  subsec. 

cases.      Foster   v,    Scott  County,    107  4),  where  an  action  is  brought  on  con- 

Tenn.  693.  tract  it  may  be  transferred  to  equity  if 

93.    2.  Dargin  v.  Hewlitt.  115  Ala.  the  items  in  the  account  are  numerous 

510;    Lathan    v.    Harby,    50    S.    Car.  and  complicated.     Covinp.ton  v.  Lime- 

428.  rick,  Ky.  (1897)  40  S.  W.  Rep.  254. 

4.  Seattle  Nat.  Bank  v.  School  Dist.  3.  Seattle  Nat.  Bank  v.  School  Dist. 

No.  40,   20  Wash.   368:  McDonnell   v.  No.  40,  20  Wash.  368  \quoting  i  Encyc. 

Jones,  24  Pa.  Co.  Ct.  40,  in  which  cases  of  Pl.  and  Pr.  94];  Aitalla  Min.,  etc., 

the     courts     respectively    quoted    and  Co.  v.  Winchester,   ro2  Ala.  184;  Mc- 

citcd    I    Encyc.    of   Pl.   and    Pr.   93;  Cormick   v.    Page,   96   111.    App.   447: 

Dargin  7/.  Hewlitt.  115  Ala.  510;  South-  Brooks    v.    Goodwin,    70   N.    H.    281; 

worth  V,    People,  183  111.  621;  Crown  Moore   r.    Hammond,    no  Fed.    Rep. 

Coal,  etc.,  Co.  %>.  Thomas,  177  111.  534;  897. 

Gleason,   etc.,   Mfg.   Co.   v.    Hoffman,  95,     1.  Blodgettr.  Foster,  114  Mich. 

168    111.   25;  Sligo   Iron   Store   Co.   v.  688  [^i/i«^>  i  Encyc.  of  Pl.  and  Pr.  95]; 

Blanks,  105  La.  663;  Bruns  v.   Spald-  Powell  v.  Dunn,  7  Pa.  Dist.  275;  Gunn 

ing,  90  Md.  349;  Clark  //.  Equitable  L.  v.  Brinkley  Car  Works,  etc.,  Co.,  (C. 

Assur.  Soc,  76  Miss.  22;  Devereux  v.  C.  A.)  06  Fed.  Rep.  382. 

McCrady,  46  S.  Car.  133:  Christian  v.  8.  Crown  Coal,  etc.,  Co.  v.  Thomas, 

Smith,  105  Fed.  Rep.  466;  U.  S.  z/.  Na-  177  III.  534;   Chase  v.   Knickerbocker 

tional  Bank,  73  Fed.  Rep.  379.  Phosphate  Co.,  32  N.  Y.  App.  Div.  400-, 

Suit  for  Accounting  by  Dislributee.  —  Schuetz     v.    German-American     Real 

In  Teal  v.  Chancellor,  117  Ala.  612,  it  Estate  Co.,  2i  N.  Y.  App.  Div.  163. 

22 


Vol.  I.  ACCOUNTS  AND  ACCOUNTING,         96-98 

96*  See  note  i. 

e.  Fiduciary  Relation.  —  See  note  2. 
97.  2.  The  Bill  or  Complaint — a.  Generally.  —  See  notes  1,2. 

b.  Certainty  and  Particularity.  —  See  note  3. 

98*  Vaoesiary  AUegatioas.  —  See  note  2. 
Saperflaoni  ATermenti.  —  See  note  4. 

c.  Allegation  of  Demand.  —  See  note  5. 

d.  Offer  to  Pay  Balance.  —  See  note  6. 

M*  L  Henderson  r.  Flanagan,  75  App.  DIv.  121;  Rivelson  s^.  Silverstein, 
in.  App.  283;  Brewer  v.  Swartz,  83  Mo.  (Supm.  Ct.  App.  Div.)  72  K.  Y.  Supp. 
App.  451;  Rutherford  v.  Alyea,  54  N.     594;  McLellan   v.   Goodwin,  43  N.  Y. 


J.  £q.  411;  Bellingham   v.  Palmer,  54  App.    DIv.    148;    Lafond    v.    Lassere, 

«.  J.  Eq.   136;  Howell   v.   Crosby,  89  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 

Hun     (N.    Y.)     355;     Safety    Electric  77;  Murphy  v.  Eddy,  19  R.  I.  41. 

Constr.  Co.  v.  Creamer,  84  Hun  (N.  Y.)  Under  Codes. —  If  the  complaint  shows 

570;  Silv^is  V.  Clons,  i  Pa.  Super.  Ct.  that   the   plaintiff  is  entitled  to  some 

41;  Latham  v,  Harby,  50  S.  Car.  428.  relief,  but  fails  to  demand  the  proper 

8.  Davis  a.  Hofer,  38  Oregon  150  relief,  the  complaint  is  not  demurrable 
fWft'n^  I  Encyc.  of  Pl.  and  Pr.  96J;  as  not  stating  a  cause  of  action.  Teas- 
Tarabino  v.  Nicoli,  5  Colo.  App.  545;  ley  r.  Bradley,  no  Ga.  497;  Baylis  v. 
Fowlerv.  Cation,  13  Hawaii  487;  North.  Bullock  Electric  Mfg.  Co.,  59  N.  Y. 
ern  Trust  Co.  v.  Marsh,  98  111.  App.  App.  Div.  576;  Chaurant  v,  Maillard, 
596;  Blodgett  V.  Foster,  114  Mich.  688;  56  N.  Y.  App.  Div.  ii;  Wisner  v,  Con- 
Cornell  V.  Redrow,  60  N.  J.  Eq.  251;  solidated  Fruit  Jar  Co.,  25  N.  Y.  App. 
Knorr  V.  Lloyd,  (N.  J.  1900)47  All.  Rep.  Div.  362;  Middleton  ».  Ames,  37  N.  Y. 
53;  Simpson  v,  Simpson,  44  N.  Y.  App.  App.  Div.  510;  Dunn  :;.  Johnson,  115 
Div.  492;  Rose  v,  Durant,  44  N.  Y.  N.  Car.  249.  But  see  O'Brien  v.  Fitz- 
App.  Div.  381.  gerald,   143  N.  Y.  377,  in  which  case 

IIT.    1.  Angelo  v.  Angelo,   146  111.  the  plaintiff  demanded  a  money  judg- 

629;  Meyer  V.  Saul,  82  Md.  459;  Schantz  ment. 

V.  Oakman,  163  N.  Y.  148;  Harrison  v.  8.  Tutwiler  v,  Dugger,  127  Ala.  191; 

Union  Trust  Co.,  144  N.  Y.  326;  Forker  Fox  v,  Mackay,  125  Gal.  54;  Fuller  v, 

tf.  Brown,  (C.  PI.  Gen.  T.)  10  Misc.  (N.  John  S.  Davis's  Sons  Co.,  184  111.  505; 

Y.)  161;  Thompson  v,  Snyder,  113  Fed.  Freeman  v.  Wood,  (N.   Dak.   1901)  88 

Rep.  531;   Robinson  v.  West  Virginia  N.  W.  Rep.  721;  Gernt  v,  Cusack,  106 

Loan  Co.,  90  Fed.  Rep.  770.  Tenn.  141.     See  also  Definiteness  and 

8.  In  the  following  cases  the  bill  or  Certainty  in  Pleadings. 
complaint   was  held   to   be  sufficient:  Multifariousness.  —  Where  a  bill  for 
Coward  v.  Clanton,  122  Cal.  451;  San  an  accounting  sets  up  several  grounds' 
Pedro    Lumber  Co.   v,    Reynolds,   in  for  relief,  but  so  related  to  each  other 
Cal.  588;  Reid  if.  Wilson,  109  Ga.  424;  that  all  must  be  determined  in  order  to 
Southworth    v.    People,    183    111.    621;  settle  the  account,  the  bill  is  not  multi- 
Adams    V,   Shewalter,    139    Ind.     178;  farious.     Canon  v.   Ballard,  62  N.  J. 
Blodgett    V.    Foster,    114    Mich.    688;  Eq.   383.     See  also  Multifariousness 
Simpson   v.   Simpson,  44  N.  Y.    App.  and  Misjoinder  (in  Equity). 
Div.  492;  Donnelly  v.  Lambert,  62  N.  98.    2.  Schantz  v,  Oakman,  163  N. 
Y.  App.  Div.  189;  Reeves  v.  Bushby,  Y.    148;  Gernt   v.   Cusack,    ro6  Tenn. 
(Supm.  Ct.  Spec.  T.)  25    Misc.  (N.  Y.)  141;  Seattle  Nat.  Bank  v.  School  Dist. 
226;  Johnston  v.  Price,  172  Pa.  St.  427;  No.  40,  20  Wash.  368. 
Renshaw     v.    Tullahoma    First    Nat.  4.  Elias  ».  Schweyer,  27  N.  Y.  App. 
Bank,  <Tenn.  Ch.  1900)  63  S.  W,  Rep.  Div.  69.     See  also  Surplusage,  Irrele- 
194;  Meyer  v,  Garthwaite,  92  Wis.  571.  vantor  Redundant  Matter. 

See   the  following  cases   where   the  5.  Johnson   v.   National  Bidg.,  etc., 

bill  or  complaint  was  held  to  be  insuffi-  Assoc.,  125  Ala.  465;  Fowler  v,  Catton, 

cient  to  sustain    a   decree  for  an  ac-  13  Hawaii  487;  Seattle  Nat.   Bank  v. 

counting:     Olds  v.  Regan,  (N.  J.  1895)  School  Dist.   No.  40,  20  Wash.  368,  in 

3a  Atl.  Rep.  827;  Schantz  v.  Oakman,  each  of  which  cases  the  court  cited  i 

163  N.  Y.  148;  Dykman  v.  Keeney,  154  Encyc.  of  Pl.  and  Pr.  98. 

N.  Y.  483;  Conger  v,  Judson,  69  N.  Y.  6.  Continental  Divide  Min.   Invest 
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•9.  e.  Prayer.  — See  note  i. 

S.  The  Answer —  GBMhUU.  — See  notae  {. 
1413*  4.  The  Pka  of  8t«feed  Aooonxit — i.  lUl^aERnECCKDK — 
Xiut  Be  SleftdAd.  — See  note  2. 

Seply  Must  Bureharge  md  Mk4r.  — See  JElote  4. 

6.  Practice.  —  See  iOOte  5. 

Cmu.  —  See  tnate  '6. 

6.  The  Secffee.  —  See  note  7. 
1 0S*  Frame  and  Seope.  —  See  note  2. 
l#ft.  8.  Tasties. — See  note  3. 

Partnera. — See  PARTNERSHIP. 

Co.  V,  BlUey,  23  Colo.  160.     Con{pare  v.  Hambuig-^merican  Packet  Co.,  76 

Barber  z/.   Levy,  (Misc.  -1895)  18   So.  Fed.  Rep.  472.     See  also  Costs. 

Rnp.  438,  which  was  a  suit  for  an  in-  Costs  Jli^lted.  —  Where  both , the, plara- 

juQclion  pending  an  accouniin^.     See  tiff  and  the  defendant-asked  forthe  ap- 

also  Tend£R.  pointment  of  ^.receiver  and  an  accounts 

Aft.    1.  ^Miesee    v,    Loren,    8    Ohio  ing,  the  costs  may  be  equally  divided 

Dec.  448;  Whorley  v,  Tennessee  ^Cen-  between     the     parties.       isenhart  -v. 

tenntalExpositionCo.,  (Tenn.  Ch.  1901)  Haoen,  (Kan.  App.  1901)  63  Pac. 'Rep. 

62  S.  W.  Rep.  346;  Santleben  v.  Fro-  451. 

boese,  17 Tex.  Civ.  App.  626;  Wade  v,  7.  .6illiman  v.  Smith,  (Si^m.'Ct.  App. 

Meyers,  (Ky.  agoi)  60  S.  W.  iRep.  483,  Div.)  76  N.  Y.  Supp.65.     And  seeigen- 

in   which  last  case  the   parties   were  erally  Decrees. 

permttted  to  replead.   See  also  P«ayers  1M.    *fi.  Rhodes  z/..Ashuret,  176111. 

FOR  Relief.  351,  citing  i  Encvc.  of  Pl.  and  Pr. 

Form  of  Anqrsr.  —  The  prayer  should  103. 

be  for  judgment  in  favorof  the  plain-  Beopening  Decree.  —  A   decree  for  a 

tiff  for  whatever  sum   ibe  aeltlement  genecalaccounting  will -not  be  reopened 

may   disclose,   and   not  for  a  specific  in  order  to  allow  the  plaintiff  tto  charge 

amount.     Richard  .v.  iMouton,  1106  La.  the  defendant   with  additional   items 

435.  unless   it  be  shown  that  the  rplaintHf 

*Gfneial  Prayer. — .A  general   prater  had  no  knowledge  of  the  existence ^of 

for  telief  will  sustain  a  decree  .onl^  such  items  before  the  decree  was^ren- 

when  the  facts  alleged  justify  it;  a  de-  dered,  and  that  he  could  not  have  ob- 

cree  can  never  test  upon  a  prayeralone,  tained  such  knowledge  by  the  exercise 

whether  it   be   for  specific 'or  general  of  ordtnary  diligence;  and  both  lack  of 

relief.     Fuller  tr.  John  S. -Davis's  Sons  knowledge  and  the exerciseof  due  diH- 

Co.,  'I84  111.  505.  gence  must  be  averred  in  the  petition 

8.  Wikittemoie    v.    Patten,  ^4  Fed.  for  reopening.     Gunn   v.   Byrom,  107 

Rep.  51,  citing  1  .Encyc.  of  Pl.  -and  Pr.  Ga.  147. 

99.     See  also  GROSfrtBiLUB.  tM4«    8.  Schaake    v.    Eagle    Anto- 

rlOtt.    d.  -See  NodinC't'.  Union  .First  matic  Can  Co.,  135  Cal.  472;  Witt  v. 

Nat.  Bank,  (Oregon  .1902)  68  Pac.  Rep.  Day,  112  Iowa  no;  Canon  v.  Ballard, 

IT09,   in   which  case  the  answer  was  62  N.  J.  lEq.  383;  Ruthefford  t/.  Alyea, 

held -suffioient  after  verdict.  53  K.  J.  Eq.  580;  Hamilton  r/.  rFabor, 

4.  Fisk  V.  Basche,  31  Oregon  178.  (Supm.  fCt.  Spec.  T.)  33  Misc.  (N.  *¥.) 

iFUnier  Befctleomt.  —  Where  a  former  64;  Donnelly  v.iLambert.  62  N.  Y./App. 

settlenient  is  surcharged  and  falsified,  Div.  189.    And  see  .generally  tPARTWS 

the  whole  transaction  is  not  to  be  over-  to  Actions. 

hauled,  but  an. account  must  be  made  Wmiver  of  Sefeet  of  Parties. — A.de- 

of  the  items  aurchaxged  .or  falsified.  fendant>in  an  action  for  an  accounting 

Windon  2^.' Stewart,  43  W.  Va.  711.  who  fails  to  object  to  the  proceedings 

.6.  Rqyster  v.  Wright,  118  N.Car.  152;  for  want  of  proper  parties  by  demurier 

Stibteh  v.   Goenner,  8  Pa.  Diet.  227.  or  answer  cannot  urge  this  objection 

See  also  References.  on  the  trial  or  on  appeal.     Moreover, 

8.  Glasgow    cf.    Hood,    (Tenn.    Ch.  it  will  be. proper  on  a  reference,  with- 

1900)  57  S.   W.   Rep.   162;  Everett  v.  out  the  .presence  of  such  parties,  for 

Haalenbeek,-.77  Fed.iRep.  12;  Hohorst  the  defendant ito  show  who,  in  >prtffer> 
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14I3*  Ckvporationi.  —  See  note  I. 

AnignMi.—  See  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Tnuts.  —  See  TRUSTS  AND  TRUSTEES. 

107*  9.  Proceedings  to  Impeach  an  Account.  —  See  Bills  to 
Impeach  Decrees  and  Judgments. 

ence  to  the  plaintiff,  is  entitled  to  relief,        1M«     1.  Miesse  v,   Loren,   8  Ohio 

and  the  refASfte  ifiafi  make  .^itaUe  pro-  Pec  M^  ,[^*^nf  J  .pNcyc.  .of  J%,  ^nd 

Vision  for  thdr  protection  In  tris  report,  fti.  irc4,  105];  D&f^m  v.  'Re^Vm,  115 

Rose  V.  Durant,  44  N.  Y.  App.  Div.  Ala.  510.    And  see  for  additions!]  f^ooo^ 

381.  tatioas,  SxoqK  ^^nd  SjQOc^ioLPfiiis. 


ACTIONS. 

no.  L  What  Ib  ah  Actiov  —  1.  Generally;  DeflnitioiL  —  See 
note  I. 

111.  Legislative  Keaning.  —  See  note  I. 

113.  2.  Special  Proceedings  —  a.  Generally.  —  See  note  i. 
b.  Particular    Proceedings  —  Probate    Prooeediage.  — 
See  Probate  and  Contest  of  Wills  ;  Settlement  of  De- 
cedents' Estates. 

113.  Kandamas.  --  See  MANDAMUS. 
Attaehment.  —  See  note  2. 

Certiorari,  ProhiMtion,  and  Quo  Warranto.  —  See  CERTIORARI ; 

Prohibition  ;  Quo  Warranto. 

Partition. — See  PARTITION. 

114.  Habeaa  Corpne.  —  See  HABEAS  CORPUS. 

DiToroe  and  AUmony  Proeeedingt.  —  See  ALIMONY  ;   DIVORCE. 
Condemnation  of  Land.  —  See  EMINENT  DOMAIN. 
Yaeatlng,  Betting  Aiide,  and  Impeaehing  Jndgmenti.  —  See  OPEN- 
ING, Amending,  and  Vacating  Judgments. 

115.  Xitoellaneoae  Casee.  —  See  note  3. 

1 16.  n.  What  Is  a  Cause  of  Actioh.  —  See  note  i. 

110.  1.  Gibson  v,  Sidney,  50  Neb.  173;  Hook  v.  McCuoe,  184  Pa.  St.  292; 
12.  quoting  I  Encyc.  OF  Pl.  AND  Pr.  Smith  v.  Wildman,  178  Pa.  St.  252; 
no.  See  also  Matter  of  Joseph,  iiS  Emerirk's  Estate,  172  Pa.  St.  191. 
Cal.  660:  Losey  v.  Sunley.  83  Han  (N.  lia.  1.  Matter  of  Cent.  Irrigation 
Y.)  420;  Hook  V,  McCune.  184  Pa.  St.  Dist.,  117  Cal.  2%2^quotiHg  1  Encyc.  of 
292;  Bariley's  Estate,  7  Pa.  Dist.  36;  Pl.  and  Pr.  112,  where  a  general  defi- 
State  V,  Huegin,  no  Wis.  189.  nition  of  a  special  proceeding  is  given. 

Bait  in  Equity.  —  Hook  v,  McCune,  See  also  State   v.    Huegin,    no   Wis. 

184  Pa.  St.  292.  189. 

Case. —  The    word    "case"    is    not        Special   Proceeding ~ " Civil  Case.** — 

synonymous  with  "aciion."    Whether  Although  a  special  proceeding  is  not  a 

it  will  be   construed  as  including  an  civil  action,  it  is  nevertheless  a  "  civil 

action  wiH  depend  upon  the  particular  case,**  especially  when  such  proceeding 

terms   of    the   statute.     Carpenter  v.  Is  one  in  which  issues  are  made  and 

Jones,  121  Cal.  362;  Matter  of  Joseph,  trials  authorized   as   in  civil  actions. 

118  Cal.  660.  Carpenter  v,  Jones,  121  Cal.  362. 

111.  1.  Actions  by  the  Crown.  —  113.  2.  Contra.  ^  Gihson  v.  Sid- 
Criminal  proceedings  are  sometimes  ney,  50  Neb.  12.  See  also  Jordan  v, 
designated     as    actions     by     statute.  Dewey,  40  Neb.  639. 

Comp.  Laws  Dak.  (1887),  g  4813  (Annot.  115.     8.  Penalties.  —  MoUer    v.    U. 

Stat.  S.  Dak.  igoi,  ^  6013),  divides  ac-  S.,  (C.  C.  A.)  57  Fed.   Rep.  490.     Sec 

tions    into   **i.    Civil.     2.   Criminal.'*  also  Penaltif.s  and  Penal  Actions. 

Madison  v.  Horner,  15  S.  Dak.  359.  116.     1.  McDonald  v.  Slear,  7   Pa. 

Meaning  of  "  Action  **  Dependent  npon  Dist.  190  [quoting  i  Encyc.  of  Pl.  and 

Legislative  Intent.  —  See  Code  Civ.  Pro.  Pr.  116];  .McCandless  v.   Inland  Acid 

Cal..  §  21;  Matter  of  Joseph,  118  Cal.  Co.,  115  Ga.  968  [citinQ  i  Encyc.  of  Pl. 

660.     See  aUo  Hartley's  Estate,  7  Pa.  and    Pr.    116  et  seq.]\    Platte   Valley 

Dist.  36;  Jones  v.  Leeds,  10  Ohio  Dec.  Irrigation   Co.   v.  Buckers  Irrigation, 
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117*  Beliot  Alone  ai  Canie  of  Aotion.  —  See  note  I. 

119.  m.  — Wheh  l8  AH  AcTiov  COMXSVCBB  t  —  1.  Oenerally. 
—  [See  note  a."] 

2.  In  the  Varioiu  States  — AUbuna.  —  See  note  i. 
190,  Arkumi.  —  See  note  2. 
199.  Oonneetirat.  —  See  note  2. 
193.  e^orgia.  —  See  note  i. 

etc.,  Co.,  25  Colo.  77;  Wildman  v.  1.  Under  Civ.  Code  Ala.  (1896),  §  675, 
Wildman,  70  Conn.  700;  Occidental  providing:  that  the  tiling  of  a  hill  in 
Consol.  Min.  Co.  v.  Comstock  Tunnel  equity  in  the  commencement  of  the 
Co.,  Ill  Fed.  Rep.  135.  See  also  suit  if  such  suit  is  thereafter  prose- 
Farthing  z/.  Carringcon,  116  N.  Car.  315,  cuted,  a  suit  in  chancery  is  commenced 
wherein  i  Encyc.  of  Pl.  and  Pr.  ii6  by  the  filing  of  a  bill  with  a  bona  fide 
IS  quoted  in  a  dissenting  opinion  by  effort  to  have  process  thereon  served. 
Avery,  J.  A  delay  in  the  issuance  of  a  summons 

Combination   of   Right    and   Delict  —  occasioned  by  a  press  of  business,  or 

Damnum    Absque    Injuria.  —  Damage  from  any  mere  negligence  of  the  officer 

without  violation  of  a  right  is  damnum  whose  duty  it  is  to  issue  it,  not  carried 

absque  injuria,    Pennsylvania  Coal  Co.  beyond  the  next  term  of  the  court  after 

V.  Sanderson,  113  Pa.  St.  126.  the   filing,   and   especially   when    un* 

Right  Without  Delict,  —  A  right  with-  known  to  the  plaintiff  or  contrary  to 

out  delict  does  not  constitute  a  cause  his  orders,  will  not  change  the  statu- 

of  action.     Arrick  v.  Fry.  8  App  Cas.  tory  rule.     This  rule,  however,  is  re- 

(D.  C.)   125;  Jennings  v.  Zerr,  48  Mo.  stricted  to  suits  not  involving  any /r> 

App.  528;  Banigan  v.  Nyack.  25  N.  Y.  pendens.     In  cases  involving  lis  pendens 

App.  Div.  150;  Kelly  v.  Oliver,  113  N.  it  seems  that  the  lien  dates  from  the 

Car.  442.     See  also  Premature  Suits.  service  of  the  subpoena  or  other  process 

Injuria  Absque  Damno,  —  Injury  re-  after  the  filing  of  the  bill.     Greenwood 

suiting  from  a  wrongful  act  is  an  es-  v,  Warren,  120  Ala.  71. 

sential  element  of  a  cause  of  action,  190.    2.  St.   Louis,  etc.,   R.  Co.*  v. 

Without  injury  the  wrongful  act  can-  Shelion.  57  Ark.  459. 

not  be  made  the  subject  of  an  action.  The  Filing  of  an  JUiended  Petition  set- 

Pitkin  V,  New  York,  etc.,  R.  Co.,  64  ting  up  a  new  and  distinct  cause  is 

Conn.  482.  equivalent   to  the  beginning  of  a  new 

There  Must  Be  Two  Parties  to  a  cause  suit.     Wood  v.  Wood,  59  Ark.  441. 

of  action.     One  cannot   hold  a  right  133.    2.  flnbetitntion  of  New  PlaintiiT. 

against  himself,  and  hence  he  cannot  —  The  substitution,  pursuant    to  the 

have  a  cause  of  action  against  himself,  statutory  authority,  of  one  plaintiff  in 

Oliver  v,  Oliver,   178  111.  527;  Sweet-  the  place  of  another  does  not  constitute 

land  V.  Porter.  43  W.  Va.  189.  the  beginning  of  a  new  action,  but  is 

117.     1.  Ddiet  Alone  as  Cte^naeofAo-  merely  a  continuation  of  the  action  as 

tion.  —  A  cause   of  action   consists  of  originally  brought.    Bowen  v.  National 

the  delict  which  produces  the  effect,  L.  Assoc,  63  Conn.  460.     See  Substi- 

rather  than  in  the  effect  of  the  delict  tution  of  Parties. 

in  its  application  to  different  primary  133.     1.  Service    Perfeoted.  —  Code 

rights,  and  hence  an  injury  to  the  per-  Ga.  (1882),   §  3333  (2  Code  Ga.  1895, 

son  and  to  the  property  as  a  result  of  §  4973),   providing  that  an   action   is 

a  single  delict  gives  rise  to  separate  commenced  by  the  filing  of  the  declara- 

items  of  damage,  but  a  single  cause  of  tion,  has  been  held  to  mean  that  when 

action.     King  v.  Chicago,  etc.,  R.  Co.,  the  suit  is  perfected  by  service  on  the 

80  Minn.  83.     See  also  Bliss  v.   New  defendant  its  commencement  shall  date 

York  Cent.,  etc.,  R.  Co.,  160  Mass.  447;  back  to  the  filing  of  the  declaration; 

Reilly  v.  Sicilian  Asphalt  Paving  Co.,  and  hence  the  mere  filing  of  a  declara- 

31  N.  Y.  App.  Div.  302,  distinguishing  tion  which  is   not   followed  up  by  ser* 

Skoglund  7f.  Minneapolis  St.  R.  Co.,  45  vice  within  the  statutory  limit  in  which 

Minn.  330.  the  action    may  be   brought  will  not 

119.    a.  McGrath  v.  St.  Louis,  etc.,  save   the  action   from    being    barred. 

R.  Co.,  128   Mo.  I,  citing  1  Encyc.  of  McClendon    v.    Hernando    Phosphate 

Pl.  and  P&.  119.  Co.,  100  Ga.  219. 
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134.  Illindi.  ^  Sicte  n<^  2. 

139.  MMMMhuetts.  —  See  note  2. 

Jflttktai^  —  See  Mfte  s> 
ISO.  XiimeMU.  —  See  note  i. 

MiMouii.  —  See  note  3. 
131.  Velmskft.  —  See  note  2. 


IL94.   j«.  MillvauJcQe  MooliaQics'  .l^is.  v.  Mor^e,  160  M^ss.  »i43>  .^ih  ^  wIhc)i 

<Co.  -2/.  SchalMfoao,  188  Ul.  813,  «ViV  ^  icaf«s  support  the  lexi. 

£ncyc.  qf  f  l.  AMD   Pr.  124.     Sce  also  3.  Jin  Michi^oM  a  suit  js  c<vnfl;ieacc<l 

Mc,Kce  V.  Allen,  94  III.  App.  J47  [A^-  l>y  ihc  suing  out  of  a  supimops  anfl 

iowUg  Schroedei-  v.   Merchants,   etc.,  4eUvering  or  tcansmiuing    it    to    an 

ins.  Co..  104  Jll.  yij;  SchrWii^t  ».  Pal-  qfl^cer,  witb   the  bona  fide  intenuon  of 

ttag,  91  l\\,  App.  388.  .having  it  scrvq^l.     Peck  v,  Germa.o  F. 

In  McKee  v.  Aikp,  94  iLH.  App.  M7.  !««•  Co.,  102  Mich.  52. 

At   WAS   iidmiued    by  {the    court    that  GomnieiiQMieQ^    .4u1)horiKU^    A^Ueh- 

Ah^  laofuas^c  of  .cases  auhsequent  tp  ^nwit.  —  Withio  the  n^eaning  of  How. 

Sqhroeder  v.  Merqh»nis,  etc.,  Ins., Co..  Annqi.  S^tat.  MiQh.  Supp.  US83-l89^). 

,so4  III.  71,  which  was  toUowed  ao  .the  §  8058,  authoring  an  attachment  "  «a 

.case  ,UQ(ler  consideration,  seeq^d  ,tp  the  lime  of  or  after  the  coiamenqenieiu 

Aitvply^hatthedelivictryof  thesunuDons  of  suit,*'  imi  action  is  .Qoniiwenced  by 

.IP  the  sheriff  is  .necessary  to  cQQfktitu^e  ,th«    filing    qf    the    declaration.      Mc- 

a -com mencement  of  aq  action;  .but  ^  Donald     v.    Alansop    Wg.   ,Co.,    107 

.was  held  that  Schroeder  v.  Merchants,  N^ich.  10. 

.etc.,  Ins.  Co.,  X04  All.  71.  had  not  beep  IW.    1.  Jn^wrxsntiop  .fkiito.  —  As  tp 

^v^rruled  on  the  poti%t,un4er  cocwt^era-  intervenors,  a  suit  js  qoniPKnced  u,pop 

MDQ,  and   it   was  (therefore   followed,  the  .filing  of   l^oir  .petitions  or  cqqi- 

*Ut^t  see  Collins  v.  Manv.||(e.  .170  111.  plaints.     London,  etc.,  Mortg.  Co    v, 

U\\\  Fairbanks  v,  FarweM«  141  iLU.  354;  St.  rPaul  iPark  Imp.  Co.,  84  Minn.  144. 

Mekla  J^ns.  .Co.   v,  ^chroeder.  9   fltl.  ^.  Under  Jc^ev.  Stat.  Mo.  (1889),  §0015 

App.  472.  CR«v.  Stait.  Mo.  1899,  g  566),  a  suit  is 

^ilUtilii  V>  MWWPQV  ave.cqnomonced  deemed  to  be  commenced  lin  a  court  of 

i^t  the  time  of  the  intervention.     Mftson  ii(eqQrd  W'hen.the  petition  ris  filed,    ^fc- 

V.  Chicago,  163  till.  35r.  Grath  v.  St.  Louis,  etc.,  R.  Co.,|i28;Mo. 

CtoinweniHiinant   «■    to   lleiw  ^artj.  —  i  \cverruliHg  Watlcins  v.  St.  Louis,  etc., 

<W.hece  an  i^m^n^lefl  bill  .is  .filed  (bring-  R.iCo.,  53  Mo.  App.  659}:  State  v,  Ross, 

.ing  in  a  new  parly,  the  action  is.com-  las  Jido.  435;  Moore  v.  iRuNlow,83  Mo. 

ripenced  as  to  such  pany  at<the  date  of  App-.5'ii[^t«rr.|tf/i»^<Waik(nstr.  St.X.ouis. 

fthe (filing  of  snch  amendment.    (Mota-  etc..  R.  Co.,  53  Mo.  App.  659];  .Chap- 

imora  v.  Eureka,  (I63  IlL  9.  man  v.  Curtie,  51  Mo.  App.  40. 

Suit  ia  Xqnitj. — Under  Starr  ^  Cmi.  tl4M)«Hit|r  lOf  «ood  iteMh.  —  .Where, 

Annot.  Stat.  III.  (1896),  .c.  20,  par.  4,  after  .filing  a  complaint,  the  plainiMF 

Ihe  filing  .of  the  bill  is  the  commence-  .instructs  the  cleek   not  to  issue  the 

meat  of  a  suit  in  equity.    Johnson  itr.  aun^mons  luntil  notified  >io  do  so,  the 

iDavidson,  jfie  Ul.  23s.  ociginal  rfiling  will  not  oonstitute  tihe 

A|l§.    8.  Rev.  Stat.  Me.,  c.  8ti,  §  95,  commencement  of  the  action.    White 

provides    Ihat  a   suit  is    commenced  d/.  ;Reed, -60  Mo.  App.  380. 

^hon  the  wirit  is  actually  made  with  AM*    S.  Pickens  v,   Polk,  42  Neb. 

the  /intention  of  servioe.     Larrabee  v,  067;  Burlinfpim  7/.  .Cooper,  36  Neb.  73. 

Southatd.  95  Me.  385,  wherein  it  was  ta^oe  by  PnhUoation.  —  Where  Bor- 

•held  that  where  a  writ  was  not  .-deliv-  vice  by  publication  is  proper,  the  aotioo 

c^ed  .to  .an  .officer,  but  remained  in  the  .will  be  deemed  to  be  commenced  at 

possession  of  an  attorney  who  there-  the  date  of  the  ficat  publication,  pro- 

after  changed   the   date  and    had    it  vided  such  publication  is  duly  com- 

served,  the  action  was  commenoed  as  pleted.    See  Code  Civ.  Pro.^Neb.,  §  19. 

of 'the  date  of  the  ohange,  the  changed  Pickens  v,  Polk,  42  Neb.  267;  Buriin> 

writ  being  CQuiMalent  to  a. new  one.  gim  v.  Cooper,  36  Neb.  73. 

dl^.   ^.  J^arrell  c/.  German  Ameri-  <8nit.on  ]9n%Hi . Secured >hy  Mortgage. — 

can  Ins.  Co.,  175  Maa^.  340;  >^ginan  Where  a  deficiency  judgment  iisaou^lhit 


133*  Hew  Jeney.  —  See  note  l.- 
I3V.*  thw  toA.  —  ^t  fk>t€  I.' 
139.  Ohio.  —  See  note  2. 
136.  Oklahoma.  —  S«e  i^VOte  I^ 

Oregon.  —  See  note  2. 
14#.  WAUnjgrtdii.  —  S^e  fiote  3. 

in  a  suit  to  foreclose  a  mortjcage  secur-  It  an.,  §  52),  provides  that  "a  civil 
hkg  notes,  thef  ^Ut6f  the  commence-  action  may  be  commenced  i'n  ^' court  of 
ment  of  tlie  foreclosure  suit  is  also  the  record  by  filing  in  the  office  of  the  clerk 
dai6  of  the'  coiiftmteiVcem^nt  of  a  suit  on  of  the  proper  court  a  petiti'otf  and  caus- 
ae tiHtes,  PaKrklb  t'.  National'  Bd,nfc  hng*  a  Summons  to  be  issued  tbef eon.'* 
of  Commerce,  ^Neb.  190 1)  88  N.  W.  Sections  72  a«d  73  provide  for  service 
Reb^.  i8j.  by  publication.     Under  these  sectiotis 

189.    1.  Margareft  County  v.  Pacrfic  it  has  been  held  (hat  an  action  fs  corn- 
Coast  06rax  Co.,  67  N.  J.  L.  ^8.  ment:ed  by  Ming  a  petition  and"  pro- 

B^BS  IM  lAtOnt  to  SiBtfvd ]f edMlasy.  —  curing  a  summons  to  be  issued,  or  by 

The  signing  aAd  sealing  of  a  sttmmons  filing  a  petition  with  an  affidavit  fov 

wbich  IS  retailed  fn  an  attorne;^'s office  publicatioti,  Where  the  service  by  pub- 

vrithotit    any    purpose    of    immediate  Ikation  is  dulv  perfected  by  commenc- 

scrticc  does    not    constitute    a    com-  ing   the    pubfeation    of    such    notice 

rtterttetnttiX  of  tt  stfft.     Lynch  v.  New  within  sixty  days  after  the  filing  of  the 

York,  etc.,  R.  Co.,  57  N.  J.  L.  4,  dhtifi-  peti^t^on.     RayAond  i;.    N'ix,   5    OVla. 

^uiskiftg  V^aikt  ir.  Ten  Brocck,  32  N.  056,  whefein  the  point  und'prconsideta- 

|.  L.  106.  fion  Was  whether  the  action  had  bcefif 

fM.    I.  Benson  v.  Eastern  Bldg.,  commenced  dt  the  rime  when  an  attacb- 

eic.  Assoc,  67  N.  Y.   App.   t)iv.  319,  ment  was  issued. 

eiHngi  E>fcVc.  o*"  Pt..  and  Pr.  120-141.  2^.  Burns  v.  While  Swan  Min.  Co..  35 

AttfloM  Ut  (knamevttB   tqidTaleAt   ttf  Oregon   305,  gitoHng  1  Ei^cTc.  op  Pt. 

Adind  CbatoteAd^mmt.  —  Code  Civ.  Pro.  and  Pr.  i^,  as  to  when  an  action  is 

^*  Y.,  §  399,  provides  thai  an  attempt  deemed  to  be  commenced  in  Oregon, 

to  commence  an  action  ?fi  a  court  of  Affect   of  Appeetf&nee.  —  See    Hrlf's 

record  is  eqaivdcfeht  to  a  commence-  Annot.  LaWs  Ofegon,  g  14;  Hawkins 

rtertt  xiieteti  agairfst  crach  defendant,  v.  t>orinerberg.,  40  Oregon  97.    See  also 

Within  the  meaning  of  each  pro<rision  tXinfte  v.  Portland  St.  R.  Co  ,  40  Ore^ 

of  (he  act  which  limits  the  time  fot  gon  29$. 

comfifreficihg  an  action.  When  the  sum-  VHiete  fherie  Are  Several  0efoiidaffit8.  -— 

frtofis  fs  de^i^'ered,  with  the  intefit  Chat  An  action  is  deemed  commenced  as  to 

ft  5fhall   be    Aetually  served,    to    the  each  defendant  wheft  the  complaint  is 

sheriff;  but   that   the   delivery   of  the  f5fed  and  the  summons   sertred   opon 

strmmcms  rtitfsi    be    /oHowe'l    within  him  or  upon  a  codefendant  whofs  joint 

sixty  days  after  the  expiration  of  the  maker  or  otherwise  united  in  interest 

lime  fimft  for  the  actual  commence-  with  him.    Smiih  {>,  Day,  39  Oregcn 

mcni  of  the  action  by  personal  service  531. 

ihcreorf  ttpoft  the  defendant.     Gough  v,  Attdtttft  to  CoitiDieitOe.  —  f IflT's  Annot . 

McFall,  31  N.  Y.  App.  Div.  578.     This  Laws  Oregoft,  §  fs,  provides  fhat  an 

section  applies  to  limitations  by  con-  attempt    to    commence    an    aciion   is 

(fact  as  well  as  to   those  created  by  egulvalent  to  the  commencement  there- 

statnfe.     Mamifton  v.  Royal  InS.  Co.,  of.  whhln  the  meaning  of  the  statute 

fSb  N.  Y.J52I7.  of  limitations.  When  the  complaint  h 

ftfU.    %.  Under  Bates's  Annot.  Stat,  filed  and  the  summons  delivered,  with 

Ohio,  g  50^5.   providing  that  "  a  civil  the    intent  that    it  shall   be   actually 

sietion  mast  ht  commenced  bv  filing  in  served,  to  the  sheriff  of  the  coutJty  in 

(he   office  of  (he  cletk  of  tlie  proper  which  the  defendants  or  one  of  them 

court  a  petifion,  and  causing  a  sum-  usuallv  resides,  provided  the  service  is 

morts  to  be  issued  thereon,'*  an  action  acfnalfy  made  or  the  first  publication 

is  not  commenced  until  the  summons  hstd  within   sixty  days.     Morrison   v. 

is  issued.     Dwelle  if,  Hinde,  8  Ohio  Holladay,  27  Oregon  17$. 

Cir.  Dec.  177.  140.    8.  Code   Pro.   Wash.,  §   171, 

IM.     1.  Code  Citr.  Pro.  Okla.,  6  $7  providing  that  an  action  Is  commenced 

(which  i*  fhe  same  sts  Code  Civ.  Pro.  by  (he  filing  of  the  complaint,  has  been 
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141.  Padenl  Conrto.  —  See  note  4. 

143.  17.  Abolitioh  op  Foems  or  Aciiov  — 1.  Statutory  Pro- 
▼iilons.  —  See  note  i. 

144.  3.  The  True  Bnle  Followed.  — See  note  i. 

pariially    repealed    by    Practice    Act  i6  Wash.  491,  quoting  i  Encyc.  op  Pl. 

Wash.,  p  I,  Laws  1893,  providing  that  and  Pr.  143.     See  also  the  following 

civil  actions  in  the  superior  cou  rts  shall  cases : 

be  commenced  by  the  service  of  a  sum-  California,  ^-  Hoffman  v,  Kirby,  136 

mons.    Cosh- Murray  Co.  v.   Tattich,  Cal.  26. 

10  Wash.  449.  This  was  again  amended  Colorado,  —  Home  Ins.  Co.  v.  Atchi- 

in   1895.     See   Ball.   Annot.   Codes  &  son.  etc.,  R.  Co.,  19  Colo.  46;  Tarabino 

Stat.  Wash.  (1897).  g  4869.  v.  Nicoli,  5  Colo.  App.  545. 

Attachmsnti.  —  An  attachment  suit  is  Connecticut.  —  Metropolis  Mfg.  Co.  v. 

commenced   by  the  filing  of  the  com-  Lynch,  68  Conn.  459;  Thresher  c^.  Ston- 

plaint,  Code   Pro.  Wash.,  p  171  (Ball,  ington  Sav.  Bank,  68  Conn.  201;  Craft 

Annot.    Codes    &    Stat.   Wash.    1897,  Refrigerating  Mach.  Co.  v,  Quinnipiac 

§4869),  not  having  been  repealed,  in  Brewing  Co.,  63  Conn.  551. 

so  far  as  attachments  are  concerned,  Georgia,  —  South  Carolina,  etc.,   R. 

by  Practice  Act  Wash.,  ^  38,  Laws  1893.  Co.  v.  Augusta  Southern  R.  Co.,  11 1  Ga. 

Cosh-Murray  Co.  v,  Tuttich,  10  Wash.  420;  Kruger  v.  Walker,  ill  Ga.  383. 

449.  Kansas,  —  Brawley  v.  Smith,  8  Kan. 

141.    4.  A  Suit  in  Equity  in  a  Federal  App.  411. 

Court  is  commenced  by  suing  out  the  Minnesota,  —  Bell  v.  Mendenhall,  71 

proper  process,  the  expression  *'  suing  Minn.  331. 

out  process"   being  held  to  mean  the  Missouri, — Glasier  v,   Nichols,   Z12 

same  thing  as  in  an  action  at  law,  viz.,  Fed.  Rep.  877. 

that  upon  the  filing  of  a  bill  a  writ  of  Montana,  —  American     Sav.,      etc., 

subpoena  is  filled  out  by  the  clerk  and  Assoc,  v,  Burghardt,  19  Mont.  323. 

delivered  for  service.     U.  S.  v.  Ameri-  Nebraska. — Alter  v.  Stockham  Bank, 

can   Lumber  Co.,  (C.   C.  A.)  85  Fed.  53   Neb.  223;    Kirk  wood  v.    Hastings 

Rep.  827,  affirming  80  Fed.  Rep.  309.  First  Nat.  Bank,  40  Neb.  484,  497. 

143*     1.  Mississippi,  —  It  has  been  New  York.  —  Devlin  v.  New  York, 

held  that  the  effect  of  the  constitutional  (C.   PI.   Gen.  T.)  4  Misc.  (N.  Y.)  106; 

provision  is  a  complete  blending  of  law  Chaurant  t'.  Maillard,  56  N.  Y.  App. 

and  equity,  the  only  exception  being  Div.  11. 

ihat  separate  courts  are  maintained  to  North  Carolina.  —  Fisher  v.  Greens- 
administer  them.  Under  this  rule,  if  boro  Water  Supply  Co.,  128  N.  Car.  375. 
a  court  of  law  takes  cognizance  of  a  South  Carolina, — She ppa rd  c  Green, 
suit  in  equity,  and  decides  it  properly,  48  S.  Car.  165. 

there  is  no  error;  likewise,  if  a  court  Texas, —  Heinze    v.    Marx,  4  Tex. 

of  equity  takes  cognizance  of  an  action  Civ.  App.  599. 

at  law.     Goyer  Cold   Storage   Co.    v.  Wisconsin,  —  Jordan  v.  Warner,  107 

Wildberger,  71  Miss.  438.  Wis.  539. 

Ohio,  —  The  form  in  which  an  action  Where  Ho  Answer  Is  Interposed.  —  In 

is  brought,  that  is,  whether  in  law  or  California  it  is  provided  by  Code  Civ. 

equity,  may  be  changed  by  amendment.  Pro.,  §  580,  that  where  no  answer  is 

and  the  case  will  then    be   proceeded  interposed  relief  cannot  be  granted  to 

with    as    if    the    form    indicated    by  the  plaintiff  in  excess  of  that  which  he 

the  amendment   had   originally   been  has  demanded  in  his  complaint;  and 

adopted.     Raymond    v.    Toledo,    etc.,  hence  it  has  been  held  that  the  extent 

R.  Co.,  57  Ohio  St.  271.  to  which  the  court  may  disregard  the 

Pennsylvania,  —  By  Act  Pa.  May  25,  form  of  the  plaintiff's  action  and  grant 

1887,  Pub.  Laws  Pa.  271,   the  distinc-  relief  according  to  the  facts  shown  de- 

tions  theretofore  existing  between  ac-  pends  on  whether  there  is  an  answer, 

tions  of  trespass,  trespass  on  the  case,  If  there  is  an  answer  the  court  may 

and  trover,  so  far  as  they  related  to  grant  any  relief  within  the  facts  and 

procedure,  were  abolished.     Miller  v,  issues,  but  if  there  is  no  answer,  the 

Allentown,  etc..  Rapid  Transit  R.  Co.,  plaintiff  is  confined  to  the  theory  of  his 

181  Pa.  St.  622.  case,  legal   or  equitable,  in   his  com- 

|44«   If  Christofferson   v.   Pfennig,  plaint.     Hoffman  v,  Kirby,  136  Cal.  26, 

90 
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144.  4.  Subttantive  Distinction  Preserved.  —  See  note  2. 

145.  5.  Ho  Hew  Causes  of  Action  Created.  —  See  note  i. 
6.  The  Civil  Action  a  Substitute.  —  See  note  2. 

146.  V.  Chaeacteb  or  Actioh;  How  Detebmived  ukdeb 
Codes  —  1.  A  Question  of  Construction.  —See  note  i.  See  also 
Theory  of  the  Case. 

147.  2.  When  the  Prayer  Kay  Be  Consulted.  —  See  Theory  of 
the  Case. 

3.  Actions  ez  Contractu  and  Actions  ex   Delicto.  —  See 
Theory  of  the  Case. 

In  New  York  there   is  a   provision  8.  California.  —  Southern    Pac.    R. 

(Code  Civ.  Pro.,  §  1207)  similar  to  the  Co.  v,  Hyatt,  132  Cal.  240;  Rogers  v, 

California    provision,  supra,  and    the  Duhart,  97  Cal.  500. 

rule  adopted  is  the  same  as  in  Call-  Colorado,  —  Allen   v.    King,   4  Colo, 

fornia,  except  that  it  seems  that  where  App.  319,  affirmed  23  Colo.  255. 

the  complaint  sets  out    an    equitable  Kansas.  —  Brawley  v.  Smith,  8  Kan. 

causeand  the  evidence  establishes  only  App.  411;  German   Ins.  Co.  z/.  Davis, 

a  common-law  cause,  the  court  may,  6  ICan.  App.  268;  Freeman  v.  Trickett, 

in  its  discretion,  either  dismiss  the  case  6  Kan.  App.  84. 

or  send  it  to  the  trial  calendar.     Hawes  Nebraska.  —  Hopkins  v.  Washington 

V.  Dobbs,  137  N.  Y.  465 ;  Black  v.  Van-  County,  56  Neb.  596. 

derbilt,  70  N.  Y.  App.  Div.  16;  Ketch.  New  K^r>&.  —  Devlin  v.   New  York, 

urn  V.  Depew,  81    Hun   (N.   Y.)  278;  (C.  PI.  Gen.  T.)  4  Misc.  (N.  Y.)  loa. 

Chaurant  v.  Maillard,  56  N.  Y.  App.  Biitinotion  Between  AoUoni  ez  Delicto 

Div.  II;  Ashley  v.  Lehmann,  54  N.  Y.  sad  ez  Contraotu  Abolished. —  SeeMetrop- 

App.  Div.  45;  Thomas  v.  Schumacher,  olis  Mfg.  Co.  v.  Lynch,  68  Conn.  459, 

17  N.  Y.  App.  Div.  441.  wherein  it  was  held  that  where  a  com* 

144.  2.  The  following  cases  sup-  plaint  was  sufficient  to  sustain  recovery 
port  the  text:  for  breach  of  contract,  such  recovery 

Arkansas.  —  Cockrill    f .    Butler,    78  should  have  been  granted  although  the 

Fed.  Rep.  679.  plaintiff  had  proceeded  upon  the  theory 

Colorado.  —  Home  Ins.  Co.  v.  Atchi-  that  his  action  was  one  m  trover,  and 

son,  etc.,   R.   Co.,   19  Colo.  46;  Cary  his  evidence  was  not  sufficient  to  sus- 

Hacdware  Co.   v.   McCarty,   10  Colo,  tain  the  latter  action.     See  also  Rogers 

App.  200.  V.  Duhart,  97  Cal.  500;  Denver  Tram- 

Nebraska.  —  Hopkins  v.  Washington  way  Co.  v.  Cloud,  6  Colo.  App.  445; 

County,  56  Neb.  596.  Du£f   v.   Blair,   74    N.   Y.   App.    Div. 

Oklahoma.  —  Phelps,    etc.,    Co.    v.  364;    Johnston    v.    Meaghr,    14   Utah 

Halsell,  (Okla.  1901)  65  Pac.  Rep.  340.  426. 

South  Carolina.  —  Bolt  v.  Gray,  54  S.  Difltinetion  Between  Formi  of  Aetion  ez 

Car.  95.  Belicto  Abolished.  —  One  form  of  action. 

South  Dakota.  —  Luscombe  v.  Grigs-  called  a  civil  action,  has  been  sub- 
by,  II  S.  Dak.  408.  stituted  for  the  various  forms  of  action 

145.  1.  Phelps,  etc.,  Co.  V.  Halsell,  ex  delicto.  Rogers  v.  Duhart,  97  Cal. 
(Okla.  1901)65  Pac.  Rep.  340.  See  also  500;  Johnston  v.  Meaghr,  14  Utah 
Farthing   v.  Carrington,   116  N.  Car.  426. 

315.  wherein  the  text  is  ^M7//^  by  Avery,  The  Substantive  Distinction  between 

J.,  in  a  dissenting  opinion.  the  several  classes  of  torts  has  not  been 

Otaes  Vot  Prorided  for  by  Code.  —  Code  abolished.     One  form  of  civil  action  is 

Civ.  Pro.  Neb.,  §  901,  provides:  '*  If  a  adopted,  but  the  facts  constituting  the 

case  ever  arise  in  which  an  action  for  various  causes  of  action  for  which  that 

the  enforcement  or  protection  of  aright  form  was   prescribed  are  necessarily 

or  the  redress  or  prevention  of  a  wrong  different.    Johnston  v.  Meaghr,  14  Utah 

cannot  be  had   under  this  code,  the  426. 

practice    heretofore    in    use    may    be  146.    1.  Christo£ferson  v.  Pfennig. 

adopted  so  far  as  may  be  necessary  to  16  Wash.  491  [quoHng  i  Encyc.  of  Pl. 

prevent  a  failure  of  justice.*'    Cochran  and  Pr.  146];  Miesse  z;.  Loren,  8  Ohio 

V.  Cochran,  42  Neb.  612;  Smithson  v.  Dec.  448,  citing  i  Encyc.  of  Pl.  anp 

^n^ithson,  37  Neb.  535.  Pr.  146. 
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148«.  ¥L  ttanoim  CAvm  w  JUmnr— l.  CiMrally.  —  See 

note  2.    See  also  Abatement  o-f  Acttows;  Amount  iw  Con- 
troversy; AnotbehSuitFenmng;  Former  Adjudication. 

148.    H.  Barnes  v.  Blaak  Diamond  North  Carolina.  —  Fort  v.  Penny,.  122 

Coal  Co.,  loi  Ternr.  354,  cHing  i  Encyc:  N.  Car.  Tyy^/offowing  Ma^pruder  v.  Rfan- 

OF  Pl.  and  Pr.  148.     See  also  the  fol-  dolpb,  77  M.  Gar.  79^ 

WwmgoaBSS:  Somtk  CSarAfma.—^ Catawba  Mills  v, 

Alabama,  —  Tasper  Mercantile  Co.  v.  Hood,  42  S.  Car.  203. 

O'Rear,  112  Ala.  247.  South  Dakota,  —  Fargo  v,  Vfnceirt,  6 

ArkanMs,'^'9Lty%^\^  9:  J«wie#,   #3  S.  DftA«  9ii. 

Ark.  259.  Tennessctr.  —  Sully  v,  Canaf  Miv  99 

Colorado.  —  McMurray  v.  Marsh,  12  Ten n.  434. 

Colo.  App-.  95^;   Taab  »>.   McCtollamd-  Vermont, — BftUMd    V.   Tkerpe,    66 

Coi-f  Cdffinfriwioa  Co-.^  lO  Colb.^  Ap^.  Vt.  599^ 

190;  Snedden  v.  Hartti«»,  5  C<^.  A{>p.  Wmskingtom,  —  AclMj  v.  Ciciecb,  21 

477;  Welck  r.  Maiyer,  4  Goto.  Ap^.  440;  WmIt.  319. 

Hal  lack  9.  Gagfloa,  4  Cofc.  App.  31S0.  ¥Vj/  Vtrgimm. — Si.  Lawnrmce  Boooi, 

Georgia.  —  Atlanta  EJetaio*  Co.   v.  ete.,  Co.  v.  Priev,  4^  W.  Va».  43f2'. 

Pakofi   Bftg,  etc.,  Mi^lffo,    106  Ga.  427;  UmteeH  5IMr3r.  —  Maine  9.  V.  9^,  96 

Park»  ».  Oskamp,  97  Ga.  8o«.  €l.  CI.  551. 

Illinois.  —  Hoblit  v.  Bfooflihigtoo,  71  MMalkv.  —  Biarac9  v.  Black  D$«HK>fMl 


IIL    Ap^.    204;    Ryan    v.    Waokesha  Ccwl  Co.,  loiTevn.  354  M^^  1  Emcvc. 

Spring  Brewing  Co.,.  63  III.  App.  ^34.  of  Pl.  Ain>  Pr.  190,  aotcj;  HcnMi»n  v. 

hnoa,  —  Day   v.   Brenton,   lotf  Iowa  Sckvrarnr,  59  Mo.  App.  649. 

482:  Bida  Agidatt  Siplittfaig  IM  AppMiMUt 

ATmitfj.  —  TKisleff  9.  Milkr,  $3  Kan.  ^  Wh^n  Pimntijf  Restricted  kf  Law 

513;  Bokn  Coal  Co.  v.  Wbitlaker  Bfkt  from    Assrrtiti^     His    FmU    Claim.  — 

Co.,  $2  Kan.  747;  Wells  v.  Hkkox,  i  Taab  9.  MedeltoiKl-Coll  CoaaiatsaioA 

Kan.  App.  485.  Co.,  10  Colo.  App.  X90,  wKereia  it  was 

Maryianei. — Olmstcad  9.   Back,   76  keld  tlMil  wkrre,  ia  lepirvinagalnNthe 

Md.  132.  assignee  of  an  insolvent  escatc,  aaljr  a 

Minntsoiei.  -^  King  9.  Chicago,  «fc.,  part  ^  the  pfopcrty  was  foaad,  ancl  the 

R.  Co.,  80*  MIfin.  83;  O'Brlea  v,  Maa-  court  confined  the  recovefy  to tkat  part, 


waring.  79  Minn.  86.  tkc  judgawnt  in  ffoch  action  waa  aot  a 

Missouri.  —  Wheelef  Sav.    Bank  9.  bar  to  asubaefiuent  actfoa  against  aadi 

Tracey,  141  Mo.  252;  Och  9.  MIsaoarf,  aaaignec  for  tkc  money  into  wbick  tbe 

etc.,  R.  Co.,  130  Mo.  27:  Hoftmaon  9.  other  part  of  the  property  knd  been 

Hoffmann,  120  Mo.  486;  Canningbaai  converted.     See  also  LorrU  a.  Ham- 

9.  UnicKi  Casualty,  etc.,  Co.,  82  Mo.  mond   Co.,  66  Coan.  500;  Gotdon  9. 

App.  607;  Morrison  v.  De  Donato,  76  Van  Cou,  38  N.  Y.  App.  Dtr.  5)64:  Flat 

Mo.  App.  643;    Alklre  Grocer  Co.  v.  Top  Grocery  Co.  9.  McC1aagbeny»  46 

Tagan,  60  Mo.  App.  389;  Hermann  v.  W.  Va.  419;  Crockett  9.  Miller,  (C  C. 

Schwartz,  59  Mo.  App*.  649;  La  Croffse  A.)  112  Fed.  Rep.  729. 

Lumber  Co.  v.  Aodrain  County  Agri-  Where  Ptaintif  Ignoremt pf  Fmif  Ex- 

cult  oral,  etc.,  Soc.,  59  Mo.  App.  24.  tent  of  His  Demand,  —  The  rule  agaiasi 

Nebraska,  —  RichardflOfi  v.  Opelt,  60  splttfing  presupposes  all  the  constilu- 

Neb.    180;    Hopkins    9.    Washington  ent    elements    of    a    cause  of  actfon 

County,  56  Neb.  596.  sought  to  be  divkled.    Cunningham  ». 

New  York.  —  Haht  9.  Sugo,  169  N.  Union  Casualty,  etc.,  Co.,  89  Mo.  App. 

Y.   109;  Lorlllard  v.  Clyde,  142  N.  V.  607;  Gedney  9.  Gedney,  t6o  N.  Y.471; 

456;  Van   Keoren  v.    Miller,  78  Hun  Jones  c*.  Beaman,  ri?  N.  Car.  359. 

<N.   Y.)  173,  affirmed  149   N.  Y.   583;  A  Partial  SeUlemtnt  doea  not  ncces- 

Reilly  v.  Sicilian  Asphalt  Paving  Co.,  sarily  preclude  a  subsequent  actioa  for 

31  N!  Y.  App.  Div.  302,  170  N.  Y.  40;  the  balance.     Ock  v.  MiasonrI,  etc.,  R. 

King  V.  King,  (Supm.  Ct«  Tr.  T.)  37  Co.,  130  Mo.  27,  wherein  it  was  held 

Misc.  (N.  Y.)  63;  Fox  v.  Phyfe,  (Supm.  that  a  settlement  for  ininriea  which  is 

Ct.  App.    T.)  36  Misc.   fN.   Y.)    207;  expresaly  conined    to  those   Injuries 

Barnard  v.   Devine,  (Supm.  Ct.  App.  developed  at  the  time  of  such  settle- 

T.)  34  Misc.  (N.  Y.)  182;   Gentles  9.  ment  will  not  bar  a  subsequent  action 

Finck.  (Supm.  Ct.  App.  T.)  23  Misc.  for  injuries   subsequctly   developing; 

(N.  Y.)  153.  Yaple  v.  New  York,  etc.,  R.  Co,,  57  W, 
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l«SO.  Foundation  of  Bnlo.  —  See  note  I. 

2.  What  Constitutes  ai^  Entire   Cause  of  Action.  —  See 
note  2. 

Y.  App.  Div.  265,  wherein  it  was  held  ham    v.   Union  Casualty,  etc.,  Co.,  82 

that  one   who    receives  injury  to   his  Mo.  App.  607;  Sully  7k  Campbell,  99 

person  and  property  by  the  same  negli-  Tenn.  434:  Bullard  v.  Thorpe,  66  Vt. 

^ent  act  may  accept  a  settlement  for  599;  Evans  t/.  Durango  Land,  etc.,  Co., 

one  of  the  injuries,  and  thereafter  sue  (C.  C.  A.)  80  Fed.  Rep.  433. 

for  the  other,  though,  as   was  held.  Exhausting    Poulblilties.  —  Day    v. 

both  injuries  constitute  a  single  cause  Brenton,    loa   Iowa  482;  Kansas  Ciiy 

of  action.  Southern  R.  Co.  v.  Railroad  CommiS' 

Subrogation  as  to  Part  of  Claim, —  slon,  106  La.  583;  Wheeler  Sav.  Bank  f. 

Where  li  party  primarily  liable  pays  a  Tracey,    141    Mo.    35a;  Richardson   v, 

portion    of    the    claim,    and    a    party  Opelt,  60  Neb.  180;  Hahl  v,  Sugo,  169 

secondarily   liable   pays   the   balance,  N.  Y.  109,  reversinjr  (Supm.   Ct,   App. 

the  rule  against  splitting  will  not  pre-  Div.)  61   N.   Y.   Supp.   770;  Achey  z*. 

vent  an  action  by  the  latter  against  the  Creech,  21  Wash.  319. 

former  for  such  balance.     San  Fran-  Ooniant  of  Defendant.  —  Since  the  rule 

Cisco  Sav.  Union  f/.  Long,  (Cal.  1898)  53  against  splitting  causes  of  action  is 

Pac.  Rep.  907;  Hartford  F.  Ins.  Co.  v.  founded  on  the  right  of  a  defendant 

Wabash  R.  Co.,  74  Mo.  App.  106.  to    protection    against  vexatious   lit!- 

Cwnuiative     Remedies,  '-^  A    single  gation,  It  follows  that  he  may  waive 

breach  of  a  single  contract  may  give  his  right  and  consent  to  a  splitting  of 

rise  to  causes  of  action  against  different  a  cause  of  action  against  him.     Welch 

persons,  though  there  is  but  a  single  r.  Mayer,  4  Colo.  App.  440;  McDonald 

claim   for  damages.     In   such   a  case  v.  Tlson,  94  Ga.  549;  Gerhart  v.  Fout, 

the  rule  against  splitting  is   not  ap-  67  Mo.  App.  423;  Simpson  v,  Elwood, 

plicable,  and  the  injured    party    has  114   N.   Car.   528;    Claflin    v.    Mather 

cumulative  remedies    enforceable   by  Electric  Co.,  ^C.   C.  A.)  98  Fed.  Rep. 

separate  suits  until  satisfaction  is  ob-  699,   reversing  87   Fed.  Rep.  795.     But 

tained.     Glenn  v.  Hunt,  120  Mo.  330;  see  Amount  in  Controversy  as  to  de- 

Selz  V.  Collins,  55  Mo.  App.  55;  Ameri-  fendant's  right  to  consent  to  a  splitting 

can  Trading   Co.   v.   Thomas  Wilson  in  order  to  confer  jurisdiction. 

Sons,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Separate  Ganses  Not  Required  to    Be 

Y.)  76;  Brooklyn  First  Nat.   Bank  v.  Joined.  —  The   rule    against    splitting 

Wallis,  84   Hud  (N.  Y.)  376.  affirmed  does  not  require  distinct  causes  of  acr* 

156  N.  Y.  663;  Sully  V,  Campbell,  99  tion  to  be  prosecuted  in  a  single  suit, 

Tenn,  434.  though  they  are  such  as  may  be  prop- 

Single  Debt  with  Separate  Seonrities —  erly  joined.     Richardson  v.  Opelt,  60 

Action  on   Securities,  —  Where   a   run-  Neb.   180;    Van   Keuren    v.   Miller,   78 

ning  account  is  secured  by  separate  Hun  (N.  Y.)  173.  affirmed  140  N.  Y.  583; 

bonds  with  different  sureties,  separate  Fox  v.  Phyfe,  (Supm.  Ct.  App.  T.)  36 

actions  may  be  maintained  upon  the  Misc.   (N.  Y.)  207:    Gentles  v.   Finck. 

several   bonds   without  violating    the  (Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.) 

rule  against  splitting.     People  v.  Shee-  153;  Scott  v,   Haines,  (N.  Y.  City  Ct. 

ban,  118  Mich    539.  Gen.  T.)  3  Misc.  (N.  Y.)  153;  Fargo  v. 

Action  on  Principal  Debt,  ^^h^vcK  Vincent,   6   S.   Dak.   211.     See    infra, 

single  debt  is  secured  by  several  Hens.  VIII.   i.   Code    States^  Statutory    Pro- 

a  judgment  in  an  action  for  a  portion  visions,  note  3. 

of  the  principal  debt  will  bar  a  subse-  8.  Barnes  v.    Black    Diamond   Coal 

quent  action  to  enforce  the  liens  secur-  Co.,  loi  Tenn.  354,  citing  1  Encyc.  of 

ing   the  balance.     La  Crosse  Lumber  Pl.  and  Pr.  150. 

Co.  V,   Audrain  County  Agricultural,  Test  of  Single  Came  of  Aetion.  —  Vio- 

etc.,  Soc,  59  Mo.  App.  24.  lations  of  Separate  Rights  by    SeparaU 

150,     1.    Hopkins    v.    Washington  Acts  afford  separate  causes  of  action. 

County.   56  Neb.   596.  citing  8  Am.  &  Gentles  v.  Finck.  (Supm.  Ct.  App.  T.) 

Eng.  Encyc.  of  Law  (2d  ed.)  1069. 1070.  23  Misc.  (N.  Y.)  153. 

See  also    the    following   cases   which  A  Single  Act  Which  Violates  Several 

give  the  foundation  of  the  rule  as  stated  Rights  affords  several  causes  of  action, 

in  the  text:  Bolen  Coal  Co.  w.  Whit-  Obligations  resulting  from  tort  maybe 

Uker  Brick  Co.,  52  Kan.  747;  Cunning-  superadded  to  thoae  arising  from  cop- 

Supp.  PI.  &  Pr.— 5  P8 
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151.  3.  Contracts  Generally.  —  See  note  i. 
ItO,  See  note  i. 

Independant  BUpnlAtioiii.  —  See  notes  2,  3. 
ltS3.  AU  BreaohM  to  Be  Sued  For.  —  See  note  I. 

4.  Specific  Contracts  —  a.  Sales.  —  See  note  2. 
b.  Accounts.  —  See  note  3. 

tract,  and  conventional  obligations  may  126   Mo.  486;    Alkire  Grocer   Co.  v, 

be  superadded  to  those  arising  from  Tagart,  60  Mo.  App.  389. 

tort.    Castille  v,  Caffery  Cent.  Refinery,  Vermont,  —  BuUard    v,    Thorpe,  66 

etc.,  Co.,  48  La.  Ann.  322.  Vt.  599. 

A  Single   ViolaHon  of  a  Single  Right        lft9*     1.  Barnes  v.  Black  Diamond 

constitutes   a  single  cause  of  action.  Coal  Co.,   loi  Tenn.  354,  supporting 

though    there    are    several   remedies,  the  text  and  ^y/im^  i  Encyc.  of  Pl.  and 

with  different  measures  of  damages,  Pr.  150,  note  t. 

by  which  such  cause  may  be  enforced.  Separate  Pieces  of  Property.  —  When 

Hart  V.  Walter,  7  Ohio  Dec.  409;  Bai-  several  items  of  property  are  pledged 

ley  V,  Chicago,  etc.,  R.  Co.,  3  S.  Dak.  at  the  same  time  to  secure  a  single 

531;  Porter  v.  Mack,  50  W.  Va.  581.  debt  the  transaction  constitutes  a  single 

Successive    Violations    of  the     Same  contract,  and  a  separate  suit  for  the 

Right,    when    separate    and    distinct,  different  items  of  the  property  cannot 

constitute  separate  causes  of  action,  be  maintained.     BuUard  v,  Thorpe,  66 

Irving  V.  Media,  10  Pa.  Super.  Ct.  132.  Vt.  599. 

Where  the  Same  Evidence  Will  Estab*  8,  Capital  City  Ins.  Co.  v,  Jones,  128 

lish  All  the  Claims   there  is  a  single  Ala.  361. 

cause  of  action,   and  where  different  8.  Moore  v.  Johnston,  108  Ala.  324; 

evidence  is  required  for  the  different  Hallack  v,  Gagnon,  4  Colo.  App.  36c; 

claims  there  are  several  causes.     Rich-  Marshall  v.  John  Grosse  Clothing  Co., 

ardson  v,  Opelt,  60  Neb.  180.  184  111.  421;  Pettit  v.  American  Cent. 

OM^r  Gx^r^j  involving  the  determina-  Ins.    Co.,   69  Mo.    App.    317;    Union 

tion  of  what  constitutes  a  single  cause  Switch,  etc.,  Co.  v,  Johnson,  (C.  C.  A.) 

of  action  will  be  found  infra^  VII,  3.  72  Fed.  Rep.  147. 

Single    Cause  of  Action;    VIII.   2.    a.  153.     1.  Pettit  v.   American   Cent. 

Generally,  Ins.  Co.,  69  Mo.   App.  317;  Barnes  v. 

Damages  Aoeming  Pendente  Lite  by  Black   Diamond  Coal  Co.,  loi  Tenn. 

reason  of  delays  caused  by  the  litiga-  354.  both  of  which  cases  cite  i  Encyc. 

tion    and    in    regard   to  the  subject-  of  Pl.  and  Pr.  153,  and  follow  the  rule 

matter  of  litigation  cannot  be  made  the  there  set  forth.     See  also    Cooke    v. 

basis  of  a  subsequent  action.     Bracken  Cook,   no  Ala.   567;  Hallack  v,  Gag- 

V.  Atlantic  Trust  Co.,  167  N.  Y.  510.  non,  4  Colo.  App.  360. 

151.  L  Alabama,  —  Jasper  Me rcan-  8.  Intent  of  Parties.  —  Whether  Sev- 
ille Co.  v,  O'Rear.  112  Ala.  247;  Cooke  eral  sales  of  chattels  made  at  the  same 
V,  Cook,  no  Ala.  567.  time  will  constitute  a  single  contract 

California,  — Nelson  v,  Merced  Coun-  affording  a  single  cause  of  action  de- 

ty.  122  Cal.  644.  pends  upon  the  intent  of  the  parties, 

Connecticut,  \ —  Cole    v.    Fowler,    68  as  evidenced  by  the  circumstances  of 

Conn.  450.  the  sale.     Alkire  Grocer  Co.  v,  Tagart, 

Georgia.  —  Atlanta   Elevator  Co.    v,  60  Mo.  App.  389,  wherein  it  was  held 

Fulton  Bag,  etc..  Mills,  106  Ga.  427;  that  several  sales  made  on  the  same 

McDonald  v,  Tison,  94  Ga.  549.  day  and  represented  by  separate  bills 

Illinois,  —  Marshall  v.  John  Grosse  of  sale,  each  providing  for  a  different 

Clothing  Co.,  184  111.  421.  term  of  credit,  with  interest  from  the 

Iowa.  —  Day  v.   Brenton,   102  Iowa  maturity  thereof,  constituted  separate 

482.  contracts. 

Kansas,  —  Bolen  Coal  Co.  v.  Whit-  For  the   rule  as   to  sales   made  at 

taker  Brick  Co.,  52  Kan.  747;  Wells  v,  different  times,  see  infra^  VI.  4.  b,  Ac-- 

Hickox,  I  Kan.  App.  485.  counts, 

Kentucky,  —  Davis    v.    Brown,    98  3.  Jasper  Mercantile  Co.  v.  O'Rear, 

Ky.  475.  112  Ala.  247;  Snedden  v,   Harmes,   5 

Missouri,  —  Pryor  v,   Kansas    City,  Colo.    App.  477;    Welch   v,  Mayer.   4 

153  Mo.  135;  Hoffmann  p.  Hoffmann,  Colo.  App.  440;  McDonald  v.  Tison,  94 

84 


Vol.  I.                                  ACTIONS.  155 

155.  c.  Instalments.  —  See  notes  i,  2. 
d.  Rent.  —  See  note  3. 

Ga.  549;  Bolen  Coal  Co.  v,  Whittaker  tion,  which  maybe  commenced  as  soon 

Brick  Co.,  52  Kan.  747;  Catawba  Mills  as  the  term  of  credit  expires.     Further- 

V.    Hood,    42    S.    Car.    203.      Contra^  more,  even  after  all  of  the  credits  have 

Phelps  V.  Abbott,  116  Mich.  624,  citing^  expired  the  causes  of  action  still  remain 

as   authority  for  the  ruling,    Reid  v,  separate  and  distinct,  being  based  upon 

Fenis,  112  Mich.  693.     The  decision  in  separate  and  distinct  contracts,  and  in 

the   latter  case,    however,    was  based  this  regard   being  different   from   the 

upon  the  fact  that  the  several  items  of  case    where    several    instalments    are 

the  account  were  purchased  at  different  payable  at  difTerent  limes  by  virtue  of 

times,  and  otherwise  depended  upon  a  single  contract.     McDole  v,  McDole, 

separate      and    distinct    agreements.  106  111.  452  [distinguishing  Lucas  v.  Le 

This,  perhaps,  is  all  that  Phelps  z/.  Ab-  Compte,  42    111.   303;    Casselberry    v, 

bolt,  116  Mich.  624,  is  authority  for.  Forquer,  27  111.  170] ;  Wren  v.  Winter, 

What  Constitutes  Account  —  Depends  6  Ohio  Dec.  176. 
upon  Intention  of  Parties.  —  Whether  Horth  Carolina.  —  Simpson  v.  Ell- 
several  sales  will  be  considered  as  a  wood,  114  N.  Car.  528.  See  also 
single  account  or  as  separate  transac-  Amount  in  Controversy, 
tions  depends  upon  the  intention  of  the  155.  1.  Marshall  z/.  John  Grosse 
parties,  as  shown  either  by  express  Clothing  Co.,  184  111.  421  [citing  1 
contract,  the  circumstances  of  the  sale,  Encyc.  of  Pl.  and  Pr.  154J;  Napa 
or  the  relations  of  the  parties.  Parks  Valley  Wine  Co.  v.  Oaubner,  63  Minn. 
V.  Oskamp,  97  Ga.  802;  Alkire  Grocer  112;  Van  Keuren  v.  Miller,  78  Hun 
Co.  V.  Tagait,  60  Mo.  App.  389;  Gen-  (N.  Y.)  173,  affirmed  149  N.  Y.  583: 
ties  V.  Finck,  (Supm.  Ct.  App.  T.)  23  Champagne  v.  Powell  Medicine  Co.,  48 
Misc.  (N.  Y.)  153.  N.  Y.  App.  Div.  344;  Peurrung  v.  Car- 
IV here  the  Sales  Are  Afade  at  Different  ter-Crume  Co.,  no  Fed.  Rep.  107, 
Times  they  will  be  considered  as  sepa-  affirmed  (C  C.  A.)  99  Fed.  Rep.  888. 
rate  contracts,  unless  there  is  a  con-  Instalments  Falling  Due  Pendente  Lite 
tract,  express  or  implied,  to  the  need  not  be  included  in  the  action,  and 
contrary.  Reid  v,  Ferris,  112  Mich,  may  be  thereafter  recovered.  Carter' 
693;  Alkire  Grocer  Co.  v.  Tagart,  60  Crume  Co.  v.  Peurrung,  (C.  C.  A.)  99 
Mo.  App.  389;  Gentles  V.  Finck,  (Supm.  Fed,  Rep.  888.  Compare  Bracken  v, 
Ct.  App.  T.)  23  Misc.  (N.  Y.)  153;  Wren  Atlantic  Trust  Co.,  167  N.  Y.  510, 
V,  Winter,  6  Ohio  Dec.  176.  wherein  it  was  held  that  damages  ac- 

The  Presumption  from  a  Continuous  cruing  pendente  lite  could  not  be  made 

Dealing  Between  a  Merchant  and  a  Cus-  the  subject  of  a  subsequent  action. 

tomer  is  that  there  is  an  agreement  be-  2.  Reynolds  v.   Jones,   63  Ark.  259 

tween  them  whereby  the  merchant  is  [quoting  i  Encyc.  of  Pl.  and  Pr.  155]; 

to  furnish  goods  to  the  customer  for  a  Barnes  v.   Black  Diamond  Coal  Co., 

definite  period  or  at  the  will  of  both  loi  Tenn.  354  [citing  1   Encyc.  of  Pl. 

parties,   thus  creating  a   running   ac-  and  Pr.  155];  Reynolds,  etc.,  Constr. 

count  which  is  indivisible  for  the  pur-  Co.    v.    Monroe,   47    La.    Ann.    1289; 

pose  of  suit.     Parks  V.  Oskamp,  97  Ga.  Alkire  Giocer  Co.   v.  Tagart,  60  Mo. 

802;  Alkire  Grocer  Co.  ?/.  Tagart,  60  App.  389;  Catawba  Mills  v.  Hood,  42 

Mo.  App.  389,  S.  Car.  203. 

Credit.  —  The  giving  of  different  Where  One  Sues  for  Damages  for  breach 
terms  of  credit  on  several  items  of  an  of  a  contract  whereby  the  defendant 
account,  coupled  with  the  fact  that  agreed  to  pay  a  certain  sum  in  instal- 
such  items  were  made  each  at  a  dif-  meats,  he  cannot  thereafter  sue  for  in- 
ferent  time,  is  sufficient  to  make  the  stalments  subsequently  falling  due, 
several  items  separate  contracts  which  but  must  recover  his  entire  damage  in 
may  be  made  the  subjects  of  separate  his  first  suit.  Peurrung  v.  Carter- 
actions.  McDole  V,  McDole,  106  111.  Crume  Co.,  no  Fed.  Rep.  107. 
452:  Reid  V,  Ferris,  112  Mich.  693.  8.  Reynolds  v,  Jones,  63  Ark.   259 

Separate  Aooounti.  —  There    may   be  [quoting  1  Encyc.  of  Pl.  and  Pr.  155]; 

several  distinct  accounts  between  the  Barnes   v.  Black  Diamond  Coal  Co., 

same  parties.     Where  each  item  is  sold  loi  Tenn.  354  ^[citing  1  Encyc.  of  Pl. 

on  a  different  day  upon  stated  credits  and  Pr.  150.  note  3];  Marshall  v.  John 

each  will  afford  a  separate  cause  of  ac-  Grosse  Clothing  Co.,  184  111.  421;  Mor^ 
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156.  e.  Notes. — See  note  i. 

/.  Judgments.  —  See  Judgments. 
\S7.  g.  Services.  —  See  note  i. 

h.  Insurance  Policies. — See  note  3. 

i.  Interest.  —  See  Interest. 

158,  y.  Assignments.  —  See  note  2.    See  also  Equitable 
Assignments. 

k.  Collateral  Securities.  —  See  Foreclosure  of 
Mortgages;  Pledges;  Sales. 

/.  Fraud.  —  See  False  Representations  and 
Deceit. 

159,  6.  Torts.  —  See  notes  i,  2. 

160,  See  note  i. 

rison  if,  De  Donato,  76  Mo.  App.  643;  gagee  may  maintain  separate  actions 

Racke    v.    Anheuser-Busch    Brewing  fortheir  respective  interests  in  the  loss. 

Assoc,  17  Tex.  Civ.  App.  167.  Capital  City  Ins.  Co.  v.  Jones,  laS  Ala. 

SepftTftta  Pieoai  of  Property.  —  Claims  361,  ovrrruUng  Fire  Ins.  Cos.  v.  Fel- 

by  one  of  two  cotenants  against  the  rath,  77  Ala.  194. 

other  for  the  former's  part  of  the  rents  15§«      2.    8ahrog»tioii.    —     Compare 

collected  by  the  latter  from  different  Hartford  F.  Ins.  Co,  v,  Wabash  R.  Co., 

pieces  of  property  constitute  separate  74  Mo.  App.  106. 

causes  of  action.    Gedney  z/.  Gedney,  159.     It  Wheeler  Sav,  Bank  v.  Tra- 

160  N.  Y.  471.  cey,    141    Mo.   252;    Reilly  v,  Sicilian 

156,     I.Wells  V,    Hickox,   i   Kan.  Asphalt  Paving  Co.,  31  N.  Y.  App.  Div. 

App.  4S5;  Fargo  z;.  Vincent,  6  S.  Dak.  302;    Barnard  z/.   Devine,  (Supm.   Ct. 

211.  App.  T.)  34  Misc.  (N.  Y.)  182    all  of 

Seyeral  VotM  Falling  Dnt  upon  De&ult  which  cases  cite  i  Encyc.  of  Pl.  and 
as  to  One.  —  Where  a  contract,  pursuant  Pr.  159.  See  also  Allen  </.  Macon,  etc., 
to  which  several  notes  are  given,  pro-  R.  Co.,  J07  Ga,  838;  Augusta  v.  Lorn- 
vides  thai  upon  the  default  in  the  pay-  bard,  loi  Ga.  724;  Atchison,  etc.,  R. 
ment  of  any  one  note  the  others  shall  Co.  v,  Huitt,  i  Kan.  App.  788;  Gens  v, 
become  due,  the  holder  of  such  notes  Hargadine,  56  Mo.  App.  245:  Inter- 
may  sue  upon  them  as  they  fall  due,  national,  etc.,  R.  Co.  v,  Geiselman, 
regardless  of  the  fact  that,  by  virtue  12  Tex.  Civ.  App.  123;  St.  Louis  South- 
of  the  contract,  he  might  sue  upon  all.  western  R.  Co.  v.  Moss,  9  Tex,  Civ. 
Starnes  v.  Mutual  Loan,  etc.,  uo.,  102  App.  6:  Porter  v.  Mack,  50  W.  Va.  581; 
Ga.  597-  Hale  v.  Weston,  40  W.  Va.  313. 

157«     1.  Nelson  v,  Merced  County,  9.  See  Southern  R,  Co.  v.  Brigman, 

122   Cal.  644;   Olmstead   z/.   Bach,   78  95   Tenn.  624.  citing  i  Encyc.  of  Pl. 

Md.  132.     See  also  Mastkr  and  Serv-  anp  Pr.  159. 

ANT.  Test  to  Be  AnpUod. —  Injuries  to  a 

3.  Single  PoUoy  on  Different  Kinds  of  person  and  to  his  property  by  the  same 
Property.  —  All  causes  of  action  for  tortious  act  constitute  a  single  cause 
losses  under  an  insurance  policy  which  of  action,  the  two  injuries  being  mere- 
have  accrued  at  the  time  action  is  ly  separate  items  of  damage.  King  p. 
brought  thereon  must  be  included  in  Chicago,  etc.,  R.  Co.,  80  Minn.  83. 
such  action,  though  the  policy  contains  Contra,  Reilly  v.  Sicilian  Asphalt  Pav- 
distinct  and  separate  engagements  as  ing  Co.,  170  N.  Y.  40,  reversing  31  N. 
to  different  kinds  of  property.  Petiit  Y.  App,  Div.  302.  See  infra,  VII.  3. 
V.  American  Cent.  Ins.  Co.,  69  Mo.  Single  Cause  of  Action;  WWl,  2,  b^  Sinqle 
App.  317;  North  British,  etc,  Ins.  Co.  Cause  of  Action,  See  also  Personal 
V.  Cohn,  17  Ohio  Cir.  Ct.  185  [Gen.  Injuriks. 
Digest  (1899),  P-  18].  160,     1.  The  killing  of  two  horses 

Effeot  of  Mortgage  Glanse.  —  Where  a  at  the  same  time  and  place  by  the  same 

fire  policy  is  payable  to  a  mortgagee  as  negligence  constitutes  a  single  cause 

his  interest  may  appear,  and  there  is  a  of  action,  which  is    indivisible.     St. 

loss  in  excess  of  the  debts  secured  by  Louis  Southwestern  R,  Cp.  9/,  Moss,  9 

the  mortgage,  the  mortgagor  ^d4  mort-  Tei^.  Civ.  App*  6, 
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160.  trand.  —  See  note  2. 

161»  Miiiiff  ftnd  OoiiTartljig  Chattel!.  —  See  note  !• 

163.  YIL  JoiHDEB  OF  AcTiOKS  AT  CoMMOV  LAW  —  1.  Comiuon- 
law  states.  • —  See  note  i. 

164.  2.  Joinder  of  Actions  Bependent  on  Form.  —  See  notes  i,  2. 

ASingleligiiryto  aSenra&t,  caused  by  Canning  Co.,    i68    111*   135;    Mexican 

the  master^s  negligence  in  permitting  Cent.  R.  Co.  v,  Gehr,  66  111.  App.  173; 

machinery  to  become  defective  and  by  Ballou  v,  Willey,  180  Mass.  562;  Lou- 

the  roaster's  failure  to  keep  his  promise  don  v.  Carroll,  (Mich.  1902)  89  N.  W. 

to  repair  such  machinery  after  a  notice  Rep.  578;  Hallett  v.  Gordon,  122  Mich, 

of  the  defect,  constitutes  a  single  cause  573;  Drury  r/.  Merrill,  20  R.  I.  2;  Bible 

of  action.     Swift  v.  Madden,  165  111.  41.  v.  Palmer,  95  Tenn.  393;  Dean  v.  Cass, 

Iiqulng  a  Fenon  in  His  BusinaM  by  73  Vt.  314. 

various  acts  constitutes  a  single,  indi-  Distinctioiu    Abolished    by  Statute. — 

visible  cause  of  action.  Halle/.  Weston,  Where  the  distinctions  between  several 

40  W.  Va.  313.  forms  of  action  are  abolished  by  stat- 

160*    St  Ftaud  cannot  be  separated  ute,  so  that  a  cause  of  action  formerly 

into  two  causes  of  action;  and  where  enforceable  by  one  of  such  forms  may 

a  seller  makes    false   representations  be  enforced  by  any  one  of  the  others. 

Whereby  the  buyer  is  induced  to  buy,  the  several  caubes  corresponding  to  the 

the  various  statements  so  made  afford  several  forms  may  be  joined  in  one 

but  otie  cause  of  action.     Handy  v,  action.     Chicago,  etc.,   R.  Co.  v,  Ca- 

Waldron,  18  R.  I.  569.  sazza,  83  III.  App.  421;  Mexican  Cent. 

161«    1.  Barnard  v.  Devine,  (Supm.  R.  Co.  v,  Gehr,  66  111.  App.  173;  Moore 

Ct.  App.  T.)  34  Misc.  (N.  Y.)  182  [citing  v,  Thompson,  92  Mich.  498;  Grubb  v, 

I  Encyc.  op  Pl.  and  Pr.  161];  Thisler  Burford,  98  Va.  553. 

V.  Milter,  53  Kan.  515;  Johnson  v,  WIU  S.  The  following  cases  support  the 

liams,  115  N.  Car.  33,  y^//97M»^  Bell  v.  rule  set  forth  in  the  text:  Higdon  v, 

Howerton,  in  N«  Car.  69.  Kennemer,   120  Ala.    193;    Louisville. 

When  Defendant  Has  6n\f  Fortien  of  etc.,  R.   Co.   v.  Cofer,    no  Ala.  491; 

Froperty  in  His  Foseeision.  —  The  rule  Drury  v.  Merrill,  20  R.  I.  2;  Bull  v. 

against  splitting  causes  of  action  does  Mathews,  20  R.  I.  100. 

not  apply  where  at  the  time  of  the  first  CanMs  Knst  Be  in  Same  Bight*  —  A 

action  the  defendant  has  not  all  of  the  cause  of  action  in  an  individual  capac- 

property  in  his  possession,  and  another  ity  cannot    be   joined  with  one   in   a 

action  may  thereafter  be  brought  to  representative  capacity.     Merrihew  v. 

recoverthebalance  when  the  defendant  Chicago  City  R.  Co.,  92  III.  App.  346; 

has  such   balance   in   his   possession.  McVey  7/.  Illinois  Cent.  R.  Co.,  73  Miss. 

Reid  p.  Ferris,  112  Mich.  693.  487;  Boubel  v.  Haiton,  i  Dauphin  Co. 

Aetion  on  Attachment  Bond  and  Action  Rep.  (Pa.)  84;  Waters  v.  Central  Trust 

fat  Wrongful  Seixnre.  —  A  cause  of  ac-  Co.,  99  Fed.  Rep.  894;  Whitney  v.  Fair- 

tion  for  the  wrongful  seizure  of  goods  banks,  54  Fed.  Rep.  985. 

under  an  attachment  is  separate  and  Caniee  Most  Affect  All  Farties.  —  Sepa- 

distinct  from  a  cause  of  action  on  the  rate    Causes    of  Action    in    Favor    of 

attachment  bond,  when  there  is  noth-  Different  Plaintiffs   against   the  same 

ing  to  show  that  the  damages  claimed  defendant    cannot    be    joined    unless 

for  the  wrongful  seiiure  are  identical  joint  interests  of  the  several  plaintiffs 

with  those  claimed  under  the   bond,  are  affected  thereby.     Helmuth  r.  Bell, 

Gens  V.  Hargadine,  $6  Mo.  App.  245.  150   III.   263;  Yeager  c.    Fairmont,  43 

163.     1.  See   Knotts  v.  McGregor,  W.  Va.  259. 

47  W.  Va.  566,  wherein  it  was  said  that  Separate    Causes    of  Action    Against 

at  p.  163  of   I   Encyc.  of  Pl.  and  Pr.  Separate   Defendants,    in    favor   of   the 

there   is  '*  an  excellent  discussion  of  same  plaintiff,  cannot  be  joined  unless 

joinder  of  causes  of  action."  there  is  a  joint  liability  on  the  part  of 

IM*     1.    Under    the    common-law  all  the  defendants.     Sleepers.  World's 

practice,  joinder  of  actions  is  dependent  Fair   Banquet    Hall   Co.,    166  111.   57; 

on  form.     Lee  v.  Springer,  73  Vt.  183  Helmuth  v.  Bell.  150  111.  263;  Wiens- 

Uiting  1   Encyc*  oF  PL.  and  Pr,  164]:  kawski    v.    Wisner,    114    Mich.    271; 

Louisville,  etc.,   R»  Co.  v,  Cofer,  no  Strawbridge   v.    Stern.    112  Mich.   16; 

Ala.  49Z;  Trthch   v,    Hardin   County  Gilmore  t^.  Christ  Hospital,  (N.  J.  1909) 
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165*  3.  Single  Came  of  Action.  —  See  note  i.  See  also  supra, 
VI.  2.  W/tat  Constitutes  an  Entire  Cause  of  Action;  and  infra, 
VIII.  2.  a.  Generally. 

166.  4.  Inconsistent  Counts.  —  See  note  i.  See  also  infra, 
VIII.  2.  b.  Single  Cause  of  Action. 

167.  6.  Debt  — See  Debt. 

168.  6.  Trover  and  Case. — See  Trespass  on  the  Case; 
Trover  and  Conversion. 

169.  7.  Assumpsit.  —  See  notes  i,  2. 

8.  Trespass.  —  See  note  3.    See  also  Trespass. 

170.  9.  Actions  ez  Contractu  and  Actions  ex  Delicto.  —  See 
note  I. 

52  Atl.  Rep.  241:  Phenix  Iron  Foun-  the  plaintiff,  since  both  counts  treat 

drv  V.  Lockwood,  21  R.  I.  556.  the  contract  as  voidable.     Loudon  v. 

16d.   1.  Iiuary  to  Person  and  Property  Carroll,  (Mich.  1902)  89  N.  W.  Rep.  578. 

bj  Same  Aet. —  King  v,  Chicago,  etc.,  See    also    Rbscission,    Cancellation. 

R.  Co.,  80  Minn.  83.    See  also  xxf^ra,  and  Reformation  of  Contracts. 

VI.  5.   Toris;  and   infra,  VIII.  2.  b.  Two  CoonU  with  Different  Methods  of 

par.   Person  and  Property   Injured   by  TtwI.  —  The  fact  that  a  statute  making 

Stjme  Negligent  Act,  a  railroad  company  liable  for  the  killing 

Single  Canse  Subject  to  Different  Do-  of  stock  provides  that  an  appraisement 
fenses. —  The  fact  that  different  defenses  of  the  value  of  the  stock  shall  be  made, 
may  be  pleaded  to  dififerent  parts  of  which  appraisement  shall  be  prima 
an  entire  claim  does  not  establish  that  facie  evidence  of  such  value,  does  not 
the  claim  itself  is  made  up  from  differ-  render  a  count  based  on  the  statutory^ 
ent  and  independent  causes  of  action,  liability  inconsistent  with  a  common- 
Evans  V,  Durango  Land,  etc.,  Co.,  (C.  law  count  for  the  killing  of  the  same 
C.  A.)  80  Fed.  Rep.  433.  stock.     Campbell  v.   Louisville,    etc., 

Katten  of  Indnoement  will  not  render  R.  Co.,  98  Tenn.  148. 

a    complaint    objectionable    for    mis-  KeeoTory  on  One  Count. —See  Counts, 

joinder,  though  such  matters,  if  prop-  Paragraphs,    and    Separate    State- 

erly  pleaded,  would  constitute  a  dis-  ments. 

tinct  cause  of  action  which  could  not  109.    1.  Carland  v.  Western  Union 

be  joined  with  the  main  cause  sued  on.  Tel.   Co.,    it8    Mich.   369    ^quoting    i 

Royce  v.  Oakes,  20  R.  1.  252.  Encyc.  of  Pl.  and  Pr.  169];  Howison 

Incidental  Katten.  —  In  a  suit  for  an  v.   Oakley,    118  Ala.   215;    Steiner  v. 

accountingthecourtmay  determine  the  Clisby,  103  Ala.  181;  Trench  v,  Hardin 

validity  of  a  notice  filed  by  the  plaintifif  County  Canning  Co.,  168  III.  135;  Loa- 

in  the  land  records,  setting  forth  the  don  v,  Carroll,  (Mich.  1902)  89  N.  W. 

filing  and  the  nature  of  the  bill,  and  Rep.  578;  Hallett  z/.  Gordon,  122  Mich, 

attempting  thus  to  obtain  alien  upon  573;  Rawlinson  v,  Shaw,  117  Mich.  5; 

the  defendant's  real    estate,   the    de-  Drury  v,  Merrill,  20  R.  1.2. 

termination  of   the  validity    of    such  8.  CoTonant    and    Asrampeit.   —   See 

notice  being  merely  incidental  to  the  Covenant. 

suit  for  the  accounting.    Campbell  v.  Tort  and  Astumpeit.  —  See  Trespass; 

Metcalf,  20  R.  I.  352.  Trespass  on  thf.  Case. 

Kethod  of  Statement.  —  The  fact  that  Ammpiit  and  Trover.  —  See  Trover 

two  counts  are  used  is  not  conclusive  and  Conversion. 

that  there  are  two  causes  of  action.  Warranty    and    Frand.  —  See    False 

though  each  count  states  a  complete  Representations  and  Deceit. 

cause  of  action.     Mead  v,  Randall ,  i  r  i  Award,  Aisnmpeit,  and  Covenant.  —  See 

Mich.  268.     See  Counts,  Paragraphs.  Covenant. 

AND  Separate  Statements.  8.  Lee  v.  Springer,  73  Vi.  183,  citing 

IM.     1.  Fraud   in  Procnrement  and  i  Encyc.  of  Pl.  and  Pr.  169. 

Beeoiition.  —  A  cause  of  action  for  de-  170.     1.  Evans  r.  Southern  R.  Co., 

ceil  in  ihe  procurement  of  a  sale  is  not  (Ala.  1902)  32  So.  Rep.  138;  Morris  ?/. 

inconsistent  with  one  for  rescission  and  Eufaula    Nat.    Bank,    122    Ala.    580; 

to  recover  the  purchase  money  paid  by  Weaver  v.  Sh river,  79  Md.  530;  Greeo 
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171.  10.  Penaltiei, — See  Penalties  and  Penal  Actions. 

173.  11.  ToucMiLg  Beal  Estate.  —  See  note  i. 

174.  12.  Certiorari  and  Handamns.  —  See  Mandamus. 
18.  Aeplevin.  —  See  Replevin. 

14.  Slfljider  and  Malicious  Prosecntion.  —  See  Libel  and 
Slander;  Malicious  Prosecution. 

15.  Statement  of  Same   Caase  in  Different  Forms.  —  See 
Counts,  Paragraphs,  and  Separate  Statements. 

176.  16.  Actions  at  Law  and  Suits  in  Equity.  —  See  note  i. 
17.  Louisiana.  —  See  notes  2,  3. 

179.  18.  Actions  Brought  in  a  Sepresentative  Capacity—  Szaen- 
tew  and  Administraton.  —  See    note  4.     See  also    EXECUTORS  AND 

Administrators. 

180.  19.  Joinder  in  Equity.  —  See  Multifariousness  and 
Misjoinder  (in  Equity). 

vnL  JoiKBEB  OF  Causes  of  Action  uhdeb  the  Codes 
—  1.  Code  States  —  statutory  ProyidoiiB.  —  See  note  3. 

V.  Patterson,  3  Pa.  Super.  Ct.  354;  Bull  GauiM  of  Action  Keod  Hot  Aoemo  In 

r.    Mathews,   20   R.   I,   100;    Gary  v.  Same  Bight.  —  One  may  sue  individu- 

Abingdon  Pub.  Co.,  94  Va.  775.  ally  and  in  a  representative  capacity 

In  Xaaiaohnietti,  under  ihe   Practice  in  the  same  action  where  the  causes  of 

Acts,  counts  fx  contractu  and  ex  delicto  action  have  a  common  origin.     VVil- 

may  be  joined.     Central  Vermont  R.  Hams  v.  Pope  Mfg.Co.,  51  La.  Ann.  185. 

Co.  V,  Soper,  (C.  C.  A.)  59  Fed.  Rep.  PoMOfsory  Action. —  Hodge  v.  Mon- 

879.  roe   Mercantile  Co.,  105  La.  668,  dis- 

173.    1.  Forcible  Entry  and  Detainer,  tinguishinj^    Gilkerson-Sloss    Commis- 

—  See  Forcible  Entry  and  Detainer,  sion  Co.  v.  Yale.  47  La.  Ann.  691,  and 
Land  and  Mesne  Proflti.  —  See  Eject-  Gerson  v,  Jamar,  30  La.  Ann.   1294. 

KENT.  Gilkerson-Sloss    Commission    Co.    v. 

Bait  in  Equity  to  Beeover  Land.  —  See  Yale,  47  La.  Ann.  691,  held  simply  that 

Equity  Pleading  and  Practice.  in  an  action  for  the  recovery  of  per- 

Bill  to  Set  Aside  Deed  and  for  Bents  and  sonalty  wrongfully   seized,    damages 

Froflti.  —  See   Multifariousness    and  could  not  be  recovered  for  its  seizure. 

Misjoinder  (in  Equity).  where  the  claimant's  title  was  involved 

Qeetment  and  Speoiflo  Performanoe. —  in  the  litigation  or  a  doubt  existed  as 

See  Ejectment.  to  the  reality  of  such  title. 
One  Count.  —  See  Covenant.  8.  It  is  permissible  to  cumulate  a 

Land  Twice  Demanded  in  Writ  of  Bight,  revocatory  action  and  one  en  declaration 

—  See  Real  Actions.  de  simulation   in    the    same    petition, 
Damages  for  TTnlawfol  Foreclosure  and  provided  it  is  done  by  distinct  alterna- 

fm   Trover. —  See    Trespass    on    the  tive    allegations;   otherwise    the    two 

Case;  Trover  and  Conversion.  demands  would  be  inconsistent.     Har- 

Gommon  Counts  and  for  TTae  and  Ooen-  rison  v,  Soulabere,  52  La.  Ann.  707. 

pation.  —  See  supra^  VH.  7.  Assumpsit.  179,    4.  Knotts  v.  McGregor,  47  W. 

Beeovery  of  Land  and  Damages.  —  See  Va.  566,  citing  i  Encvc.  of  Pl.  and 

Ejectment;  Forcible  Entry  and  De-  Pr.  177. 

TAiNER.  1§0.    8.  DlfliBrent  Code  ProTisions.— 

176.    1.  Giesy  v,  Gregory,  15  A  pp.  Most  of  the  statutes  of  joinder  consist 

Gas.  (D.  C.)49;  Worth  in  gtont/.  Waring,  of  the  same  general  provision  author- 

157  Mass.  421;  Miner  </.  Nichols,  (R.  izing  the  joinder  of  causes  of  action, 

I.  fgo2)  52  Atl.  Rep.  893.  whether  legal  or  equitable,   followed 

S.  Actions  Concurring  to  Same  End.  —  by  various  subdivisions  classifying  the 

Causes  of  action  the  enforcement  of  matters  out  of  which  the  causes  must 

which  would  accomplish  the  same  pur-  arise  in  order  to  authorize  a  joinder, 

pose   may   be   cumulated.     Sen  tell   v.  as  follows  : 

Police  Jury,  48  La.  Ann.  96.     See  also  California,  —  Code   Civ.    Pro.   Cal., 

Torian  v.  Weeks,  46  La.  Ann.  1502.  g  427,  subdiv.  i  ("  contracts,  express 
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or  implied  ").  Olmstead  v,  Daupbiay,  T.)  5  Misc.  (N.  Y.)  43.  Subdiv.  9,  in 
104  Cal.  635.  Subdiv.  7  provides  that  specifying  "  claims  arising  out  of  the 
"  the  causes  of  action  so  united  must  same  transaction/'  adds,  "  and  not  in- 
all  belong  to  one  only  of  these  classes;"  eluded  within  one  of  the  foreftoing 
which  means  that  only  those  causes  subdivisions  of  this  section."  This 
can  be  united  which  are  included  in  a  provision  should  be  construed  as 
single  one  of  the  preceding  subdi-  though  the  latter  part  read,  "  and  not 
visions,  the  California  statute  having  included  within  one  otily  of  the  fore- 
no  provision  authorizing  the  joinder  of  going  subdivisions  j"  so  that  causes  of 
causes  arising  out  of  the  same  transac-  action  falling  withm  an^  two  or  more 
tion.  Lamb  f.  Harbaugh,  105  Cal.  680:  of  the  preceding  subdivisions.  1-8, 
Thelin  v.  Stewart,  100  Cal.  37^.  may  be  joined  when  they  arise  out  of 

ContucHcut. —  Gen.  Stat.  Conn.,  ^878,  the  same  transaction  or  transactions 

subdiv.   7  ('*  claims,   whether  in  con-  connected  with  the  same  subject  of  ac- 

tract.  or  tort,  or  both,  arising  out  of  tion.     People  v.  Wells,  5a  N.  Y.  App. 

the  same  transaction  or  transactions  Div.  583;  Jackson  v.   Brown,  74  HuD 

connected    with   the   same   subject  of  (N.  V.)  25;  Taylor  z\  Metropolitan  El, 

action").     Knapp  v.  Walker,  73  Conn.  R.  Co.,  55  N.  Y.  Super.  Ct.  555;  Ro- 

459;  Craft  Refrigerating  Mach.  Co.  v,  senberg  v,  Staten   Island   R.  Co.,  (C. 

Quinnipiac  brewing  Co.,  63  Conn.  551.  PI."  Spec.    T.)   14    N.    Y.   Supp.    476. 

Missouri,  —  Rev.    Stat.    Mo.    (1899),  Subdiv.  10  provides  that  **  it  must  ap- 

§  593  ("  tbc  same  transaction  or  trans-  pear  on  the  face  of  the  complaint  that 

actions  connected  with  the  same  sub-  all  the  causes  of  action  so  united  be- 

ject  of  action  ").    Morrison  t^.  Herring-  long   to  one   of  the  foregoing  subdi- 

ton,  120  Mo.  665.  visions  of  this  action."     De  Wolfe  v. 

Nebraska.  —  Code    Civ.    Pro.    Neb.,  Abraham,   151   N.    Y.   186;  Perkins  v, 

3  87  (**  the  same  transaction  or  trans-  Slocum,  82  Hun  (N.  Y.)366.     It  seems, 

actions  connected  with  the  same  sub-  however,  that  ihis  provision  must  be 

ject  of  action  ").     Ponca   Mill  Co.  v.  construed  in  connection  with  subdiv. 

Mikesell,  55  Neb.  98;  Dinges  v.  Riggs,  9,  and  hence  that  ii  does  not  forbid  the 

43  Neb.  710.  joinder  of  causes  included  within  two 

New  York,  —  Code  Civ.  Pro.  N.  Y.,  or  more  of  the  subdivisions  1-8,  when 
§  484,  subdiv.  2  C  personal  injuries,  they  arise  out  of  the  same  transaction 
except  libel,  slander,  criminal  conver-  or  transactions  connected  with  the 
sation,  or  seduction "),  Barkley  v.  same  subject  of  action.  People  v. 
Williams,  (Supm.  Ct.  Spec.  T.)  30  Misc.  Wells,  52  N.  Y.  App.  Div.  583.  After 
(N.  Y.)  687;  Thorpe  v,  Carvalho,  (C.  section  484  had  been  divided  into  nine 
PI.  Gen.  T.)  14  Misc.  (N.  Y.)  554;  subdivisions,  subdiv.  10  was  adopted 
subdiv.  6  (*'  injuries  to  personal  prop-  and  added,  providing  for  the  joinder 
erty  "),  Benedict  v.  Guardian  Trust  of  actions  for  penalties  incurred  under 
Co.,  58  N.  Y.  App.  Div.  302;  subdiv.  9  the  fisheries,  game,  and  forest  law.  In 
("  claims  arising  out  of  the  same  trans-  view  of  the  relative  arrangement  of 
action,  or  transactions  connected  with  subdivisions  it  has  been  held  that 
the  same  subject  of  action  ").  De  Wolfe  causes  of  action  arising  under  subdiv. 
V,  Abraham,  151  N.  Y.  186  [rez/ersift^  6  10  cannot  be  joined  with  any  of  the 
N.  Y.  App.  Div.  172,  and  cifin^  with  causes  specified  in  the  preceding  sub- 
approval  Anderson  v.  Hill,  53  Barb,  divisions,  though  arising  out  of  the 
(N.  Y.)  238,  which  latter  case  was  dis-  same  transaction,  since  subdiv.  to  fol- 
approved  by  the  court  below];  Crowell  lows  subdiv.  9,  containing  the  authority 
V.  Truesdell,  67  N.  Y.  App.  Div,  502;  for  joinder  of  causes  arising  out  of  the 
Logan  V.  Moore,  (Supm.  Ct.  Spec.  T.)  27  same  transactions,  and  such  authority 
Civ.  Pro.  (N.  Y.)  241;  Blanck  z^.  Nelson,  applies  only  to  causes  of  action  em- 
39  N.  Y.  App.  Div.  21;  Olin  v.  Arendi,  braced  within  some  one  or  more  of  the 
3$  N.  Y.  App.  Div.  529;  Corcoran  r/.  subdivisions  preceding  subdiv.  9.  Peo- 
Nlaniicring,  10  N.  Y.  App.  Div.  516;  pie  v.  Wells,  52  N.  Y.  App.  Div.  583. 
Letson  v.  E vans,  (Supm.  Ci.  Spec.  T.)  Subdiv.  10  also  provides  that  the  causes 
33  Misc.  (N.  Y.)  437;  Barkley  7/.  Wil-  *'  must  be  consistent  with  each  other," 
liams,  (Supm.  Ct.  Spec.  T.)  30  Misc.  People  v.  Wells,  52  N.  Y.  App.  Div. 
(N.  Y.)  687;  Motley  r>.  Prait,  (C.  PI.  583;  Porter  v.  International  Bridge 
Spec.  T.)  13  Misc.  (N.  Y.)  758;  Mac-  Co.,  (Supm.  Ct.  App.  Div.)  60  N.  Y. 
kenzie  v.  Hatton,  (C.  PI.  Spec.  T.)  6  Supp.  819  [ajirmt-d  by  163  N.  Y.  79]; 
Misc,  (N.  Y.)  153:  Allegany,  etc.,  R.  Logan  v.  Moore,  (Supm.  Cl.  Spec.  T.) 
Co.   V,   Weidenfeid,  (Supm.   Ct.  Spec.  27  Civ*  Pro.  (N.  Y.)  241;  Perkins  c.  SIo- 
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cam,  82  Hun  (N.  Y.)366;  Olin  v.  Arendt,  or  without  damages  for  the  withhold- 

35K.  Y.  App.Div.  529;  McClure  c/.  WiU  ing  thereof,  and  the  rents  and  profits 

son,  13  N.  v.  App.  Div.  274;  Barkley  of   the  same,  or  for  waste  committed 

V,  Williams,  (Supm.   Ct.   Spec.  T.)  30  thereon  "),  Campbell  v.  Equitable  L. 

Misc.  (K.  Y.)  687;  and  that  they  must  &  T*  Co.,  14  S.  Dak.  483. 

not   require   different    places  of  trial.  Utah.  —  Rev.    Stat.    Utah,    §    2961, 

Porter    f.    International    Bridge  Co.,  subdiv.  i   (*'  the  same  transaction,  01 

45  N.  Y.  App.  Div.  416.  transactions  connected  with  the  same 

North  Carolina,  —  Clark's  Code  Civ.  subjectof  action  ").  Wilson  v.  Sullivan, 
Pro.  N.  Car.  (igoo),  §  267.  subdiv.  i  17  Utah  341.  Subdiv.  7  provides  that 
C*  the  same  transaction,  or  transaction  **  the  causes  of  action  so  united  must 
connected  with  the  same  subject  of  ac-  all  belong  to  one  of  these  [the  fore- 
tion '').  Sloan  z/.  Carolina  Cent.  R.  Co.,  going]  classes."  This  provision  was 
126  K.  Car.  487;  Daniels  tr.  Baxter,  120  formerly  qualified  by  the  provision 
N.  Car.  14;  Cook  v.  Smith,  119  N.  Car.  (Comp.  Laws  Utah  1888,  §  3220)  that 
350;  Benton  c;.  Collins,  118  N.  Car.  196;  "an  action  for  malicious  arrest  and 
daldwell  V.  Bates,  118  N.  Car.  323;  prosecution,  or  either  of  them,  may  be 
Solomon  v.  Bates,  118  N.  Car.  311;  united  with  an  action  for  either  an  in- 
Tate  V.  Bates,  118  N.  Car.  287;  Out-  jury  to  character  or  to  person."  John- 
land  z/,  Outland,  113  N.  Car.  74.  Sec-  ston  v.  Meaghr,  14  Utah  426. 
tion  267  also  provides  that  the  causes  PP^isconsin.  —  Stat.  Wis.,  §  2647, 
so  joined  must  not  require  different  subdiv.  i  (*'  the  same  transaction,  or 
places  of  trial.  Prelzfelder  v.  Mer-  transactions  connected  with  the  same 
chants  Ins.  Co.,  116  N.  Car.  491.  subject  of  action  "),  Endress  7/  Shove, 

North  Dakota.  —  Rev.  Codes  N.  Dak.,  no  Wis.  133;  Alliance  Elevator  Co.  i/. 

§  5291,   provides  that  **  the  causes  of  Wells,  93  Wis.  5;  Plankinton  v,  Hilde- 

action  so  united  must  all  belong  to  one  brand,  89  Wis.  209;  subdiv.  2  ("  con- 

of  these  classes."  Although  subdiv.  i  of  tract,  express  or  implied  "),  Reindl  z/. 

this  section    provides   for  the  joinder  Heath,  109  Wis.  570:  subdiv.  4  (*'  in- 

of  causes  of  action  arising  out  of  the  juries    to    character "),    Hellstern    v. 

same  transaction,  it  seems  that  causes  Katzer,  103  Wis.  391.     Section  2647  also 

which  are  joined  under  subdiv.  I  must,  provides  that  the  causes  of  action  so 

by  virtue  of  subdiv.  7,  all  belong   to  united  must  all  belong  to  one  of  these 

a   single   subdivision    of    the   section,  classes,  Blakely  z/.  Smock,  96  Wis.  611; 

Mares  v,  Wormingion,  8  N.  Dak.  329.  and  must  not  require  different  places 

Ohio^  —  Bates's  Annot.    Stat.    Ohio  of  trial,  Gunderson  v,  Thomas,  87  Wis. 

(1897),   §   5019,  subdiv.  I  ("  the  same  406. 

transaction,  or  transactions  connected  Other  code  provisions  are  as  follows: 

with   the   same   subject    of    action  "),  Alabama.  —  Civ.  Code  Ala.,  §  3292, 

State  V.  Allen,  6  Ohio  Dec.  43;  Tobin  provides  that  **  all  actions  on  contracts, 

V.  Smith,  I  Ohio  Dec.  675;  subdiv.  2  express  or  implied,  for  the  payment  of 

(*'  contracts,  express  or  implied  '*),  To-  money,  whether  under  seal  or  not,  may 

bin  V.  Smith,  i  Ohio  Dec.  675;  subdiv.  be  united  in  the  same  action."     Hofif- 

3  ("  injuries  to  person  and  property,  man  v.  Knight,  127  Ala.  149;  Howison 

or  to  either  ").  Snow  7/.  Mast,  65  Fed.  v.  Oakley,   118   Ala.   215;    Louisville, 

Rep.  995;  section  5020  (**  the  causes  of  etc.,   R.  Co.   v.   Cofer,    no   Ala.  491. 

action    so    united    must    not    require  Section  3293  provides  that  "  counts  in 

different   places    of    trial  "),  State    v.  trover,  trespass,  and  trespass  on  the 

Allen,  6  Ohio  Dec.  43.  case  may  be  joined  when   they   relate 

South  Carolina,  —  Code  Civ.  Pro.  S.  to  the  same  subject-matter."     Hoffman 

Car.,    g    188,    subdiv.    i   ("  the    same  v.  Knight,  127  Ala.  149. 

transaction,  ot  transactions  connected  Under  the  Alabama  codes  preceding 

with    the   same   subject   of    action  ").  that  of  1896  there  was  no  provision  as 

Pollock  V.  Carolina  Interstate  Bldg.,  to  joinder  of  separate  torts,  and  the 

etc.,  Assoc,  48  S.  Car.  65.  common-law  rule  prevailed.     Mecklin 

South  Dakota.  —  Comp.  Laws  Dak.,  v.   Deming,   iit   Ala.    159:  Louisville, 

§4932,  subdiv.  I  (**  the  same  transac-  etc.,  R.  Co.  v.  Cofer,  no  Ala.  491. 

tion,   or   transactions  connected    with  Colorado. —  Mills's  Annot.  Code  Colo, 

the  same   subject  of  action"),   Davis  (1896),  §  70,  subdiv.  3:  "  All  actions 

V.  Novotney,  15  S.  Dak.  118;  Tripp  v.  sounding  only   in   damages,   whether 

Yankton,    10  S.    Dak.    516;    Bush    v.  the    same   be  for  breach  of  contract, 

Froeiick,   8    S.    Dak.    353:  subdiv.    6  sealed   or   parol,  express   or   implied, 

(**  claims  to  recover  real  property,  with  or  for  injuries  to  property,  person,  or 
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character,  or  for  any  two  or  more  of  Western   R.  Co.,  (1895)  a  Q.  B.  688; 

these  causes.*'     Crissey,  etc.,  Lumber  Smurthwaite  v.   Hannay;  (1894)  A.  C. 

Co.  V.  Denver,  etc.,  R.  Co.,  (Colo.  App.  502;  Hannay  v,  Smurthwaite,  (1893),  2 

1903)  68  Pac.  Rep.  670.  y.   B.  412;  Booth  r.   Briscoe,  2  Q.  B. 

Hawaii. — Civ.  Laws  Hawaii  (1897J,  D.  496;  Burstall  v,  Beyfus,  26  Ch.  D. 

§  1259,  provides  that  "  the  plaintiff  in  35;  Gort  v.  Rowney,  17  Q.  B.  D.  625; 

a  civil  suit  may  unite  several  causes  of  Sandes  %>,  Wildsmith,  (1893)  i  Q.  B.  771. 

action   in   the   same   complaint   when  The  Common-law  Procedure  Act  of 

they  all  arise  out — i.  Contracts,  ex-  1852,  §  41,  provided  that  "  causes  of 

press  or  implied.*'     Harrison  v.   Ma-  action  of  whatsoever  kind,  providing 

goon,  13  Hawaii  339.  they  be  by  and  against  the  same  parties 

Iowa,  —  Code    Iowa    (1873),   §   2630  and  in  the  same  rights,  may  be  joined 

(Code  Iowa  1897,  §  3545),  provides  that  in  the  same  suit."     Frean  t/.  Watley, 

'*  causes  of  action  of  whatever  kind,  4  F.  &  F.  1038.     This  section  has  been 

where  each  may  be  prosecuted  by  the  modified   and   is   now   represented  by 

same  kind  of  proceedings,  if  held  by  Supreme  Ct.  Rules  1883,  Order  18,  Rule 

the  same  party,  and  against  the  same  i,  i  Ann.  Pr.  1900,  p.  224.     Hannay  v. 

party,   in    the    same    rights,     *    ♦    ♦  Smurthwaite,  (1893)  2  Q.  B.  425. 

maybe  joined  in  the  same  petition."  CansM  of  Action  ICntt  AfEeot  All  Partlet. 

Carrier  v,    Bernstein,    104   Iowa   572;  — Most  of  the  codes  provide  that  causes 

Jenks  V,  Lansing  Lumber  Co.,  97  Iowa  of  action  which  are  joined  must  affect 

342.     It  is  also  provided  in  the  same  all  the  parties  to  the  action.     Seeiff/ra, 

section  that  causes  of  action  which  are  VIII.  21.  Must  Affect  All  Parties. 

joined   must    be   triable   in   the  same  Joinder  of  Equitable  Caniet.  —  A  dis- 

county.    Chambers  z/.  Oshler,  104  Iowa  tinction  is  observed  between  legal  and 

278.     Section  4164  (Code  of  1897)  pro-  equitable  causes  of  action  as  regards 

vides  that  in  actions  of  replevin  there  joinder,  much  greater  liberality  being 

can  be  *'  no  joinder  of  any  cause  of  ac-  allowed  in  the  joinder  of  the  latter  than 

tion  nor  of  the  same  kind."     Wedge-  of  the  former, 

wood  V.  Parr,  112  Iowa  514.  New    York.  —  Dykman    v.    Keeney, 

Kentucky.  —  Bullitt's  Civ.  Code  Ky.  154  N.  Y.  483,  reversing  21  N.  Y.  App. 

(1895),   §   83,    provides    that  *'  several  Div.  114;  O'Brien  v.  Fitzgerald,  143  N. 

causesof  action  may  be  united    *    *    *  Y.  377,  6  N.  Y.  App.  Div.  509,  affirmed 

if  all  of  them   be  brought — i.  Upon  150  N.  Y.  572;  Empire  State  Sav.  Bank 

contracts,  express  or  implied."     Estep  v.  Beard,  151   N.  Y.  638,  reversing  81 

V.  Hammons,  104  Ky.  144.     Subdiv.  6  Hun  (N.  Y.)  184;  Nash  v.  Hall  Signal 

relates  to   **  injuries    to    person    and  Co.,   90   Hun   (N.   Y.)  355;   Sayles   v. 

property."     Clayton  v.  Henderson,  103  White,   18  N.  Y.  App.  Div.   590;  Cor- 

Ky.  228.  coran   v.   Mannering,   10   N.   Y.  App. 

Oregon.  —  Hill's   Annot.   Laws  Ore-  Div.  516  [distinguishing  Keep  v.  Kauf- 

gon,  §  93:  *'  The  plaintiff  may  unite  man,  56  N.  Y.  332.  and  Wiles  v.  Suy- 

several   causes  of  action  in  the  same  dam,  64  N.  Y.  173I;  Thomas  v.  Thomas, 

complaint,  when  they  all  arise  out  of  —  9   N.   Y.    App.    Div.   487;    Zoccolo   v. 

I,  Contract,  express  or  implied.    *   *  •  Stern,  (Supm.  Ct.  Spec.  T.)  25   Misc. 

But    the  causes  of    action   so   united  (N.  Y.)  246. 

must  all  belong  to  one  only  of  these  South  Carolina. —  Wagner  v.  Sanders, 

classes,      »     *     ♦     and    not    require  49  S.  Car.  192. 

different   places  of  trial."     Sutton   v.  Joinder    Kot    Compnliory.  —  Though 

Victorian,  26  Oregon  194.  one  has  several  causes  of  action  which 

England.  —  Supreme  Ct.  Rules  1883,  may  be  joined,   he  may  nevertheless 

Order  18,  Rule   i,  i  Ann.  Pr.  1900,  p.  enforce    them     in     separate    actions. 

224:  •*  Subject  to  the  following  rules  Joinder  is  not  compulsory.     Richard- 

of  this  order,  the  plaintiff  may  unite  in  son  v.  Opelt,  60  Neb.  180;  Van  Keuren 

the  same  action  several  causes  of  ac-  v.  Miller,  78  Hun  (N.  Y.)  i^^^  affirmed 

tion;  but  if  it  appear  to  the  court  or  a  149  N.  Y.  583;  Fox  v.   Phyfe,  (Supm. 

judge  that  any  such  causes  of  action  Ct.    App.    T.)    36   Misc.   (N.   Y.)  207; 

cannot  be  conveniently  tried   or  dis-  Gentles  v.  Finck,  (Supm.  Ct.  App.  T.) 

posed  of  together,  the  court  or  judge  23  Misc.  (N.  Y.)  153:  Scott  v.  Haines, 

may  order   separate   trials   of   any   of  (N.  Y.  City  Ct.   Gen.  T.)  3  Misc.  (N. 

such  causes  of  action  to  be  had,  or  may  Y.)  153. 

make  any  other  such  order  as  may  be  Canset  with  Different    limitations. — 

necessary  or  expedient  for  the  separate  The  fact  that  several  causes  of  action 

disposal    thereof.^'     Sadler    v.    Great  which  are  joined   are  subject   to  dif- 
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1 83.  2.  Causes  of  Action  Arismg  oat  of  "  Same  Transaction  "  — 
a.  Generally.  —  See  note  i . 

ferent  limitations  does  not  affect  their  Div.  193.     See  supra^   VI.  3.  Contracts 

joinder.    Porter  v.  International  Bridge  Generally, 

Co.,  45  N.  Y.  App.  Div.  416,  affirmed  Promise    to  Marry  and  Oiye  Sum   of 

163  N.  Y.  79.  IConey. —  Dalton  r.  Barchand,  4  Ohio 

Miiyoiiider  Hot  Jnrisdietioiial.  —  Mis-  Dec.  (Reprint)  375,  2  Cleve.  L.  Rep.  57. 

joinder  of  causes  of  action  is  not  juris-  Compare  Frean  v.  Watley,  4  F.  &  F. 

dictional,   and    must    be    objected   to  1038. 

properly  or  it  will  be  deemed  to  have  The  Violation  of  a  Single  Primary  Bight 

been  waived.  affords   a  single  cause  of  action,    no 

Colorado,  —  Keys    </.    Morrison,    3  matter  how   many  incidental  matters 

Colo.  App.  441;  Farncomb  v.  Stern,  18  may  be  connected  therewith.    Howarth 

Colo.  279.  V,  Howarth,  67  N.  Y.  App.   Div.  354; 

Hawaii,  —  Carter  v.   Manhattan   L.  Adkins  v.  Loucks,  107  Wis.  587;  Gager 

Ins.  Co.,  II  Hawaii  69.  v.  Marsden,  loi  >Vis.  598. 

Iowa.  —  McDonald  V.  Nashua  Second  The  Right  May   Consist  of  Various 

Nat.    Bank,   106  Iowa  517;    Keller  v.  Items ^  all  necessary  to  be  adjudicated 

Strong,  104  Iowa  585.  in  order  to  enforce  it;  but  if  the  right 

Kentucky,  —  Pepper  v.  Harper,  (Ky.  itself  is  single  there  is  a  single  cause  of 

1898)  47  S.  W.  Rep.  620.  action.     Bremner  v,  Leavitt,  109  Cal. 

Missouri.  —  Boggess  v,  Boggess,  127  130;  Chatterton  v,  Chatterton,  (Supm. 

Mo.  305:  Sinclair  v,  Missouri,  etc.,  R.  Ci.  App.   Div.)  53   N.   Y.   Supp.  329; 

Co.,  70  Mo.  App.  588.  Peck  v,  Richardson,  (Supm.   Ct.   £q. 

Montana. — Waite  v,  Vinson,  14  Mont.  T.)  12  Misc.  (N.  Y.)  310;  Lyman  County 

405.  V.  State,  II  S.  Dak.  391. 

Nebraska,  —  Ponca  Mill  Co.  v,  Mike-  The  Right  May  Depend  upon  Several 

sell,  55  Neb.  98.  Contracts  and  still  be  single,  affording 

New    York,  —  Kelley  v.    Faulhaber,  a  single  cause  of  action.     Occidental 

(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)64.  Consol.  Min.  Co.  v.  Comstock  Tunnel 

Texas,    —    Moore    v.    Waco    Bldg.  Co.,  iii  Fed.  Rep.  135. 

Assoc.,  19  Tex.  Civ.  App.  68;  Killfoil  The  Right  May  Depend  upon  Several 

V.  Moore,  (Tex,  Civ.   App.  1897)  39  S.  Other  Rights,   each   having  a  distinct 

W.  Rep.  646.  and     separate     basis.       Hamilton    v, 

Wisconsin,  —  Phillips  v.  Carver,   99  Williams,  (Ky^  1897)  43  S.  W.  Rep.  430. 

Wis.  561.  The  Ri^ht  May  Depend  upon  Different 

1§3«     1.    Single    Contract.  —  McFar-  Interests  in  a  common  subject-matter, 

land  V.  Hoi  comb,  123  Cal.  84;  Brewer  such   as   the  right  of  possession   de- 

V.  McCain,  21  Colo.  382;  Gates  z/.  Gates,  pendent  upon  a  general  and  a  special 

34  N.  Y.  App.  Div.  608;  Lyman  v.  Broad-  interest  in  personal  property.     Russell 

way  Garden  Hotel,  etc.,  Co.,  33  N.  Y.  First    Nat.    Bank    v.   Knoll,    7    Kan. 

App.  Div.  130:  Downey  v.  Turner,  28  App.  352. 

N.  Y.   App.   Div.  491;  Sigua  Iron  Co.  The  Delict  May  Consist  0/  Several/terns^ 

V.    Brown,    19   N.    Y.   App.    Div.    143;  Acts,  or  Series  of  Acts;  but  if  all  the 

Dougan  v.  Evansville,  etc.,  R.  Co.,  15  items  or  acts  are  conducive  of   and 

N.   Y.   App.    Div.  483;    Zrskowski  v.  directed   to  the  violation  of  a  single 

Mach,  (Buffalo  Super.  Ct.  Gen.  T.)  15  primary  right,  there  is  only  one  delict. 

Misc.  (N.  Y.)  234;  Northern  Assur.  Co.  and  one  cause  of  action.     Trubody  v, 

v.  Holchkiss,  90  Wis.  415.  Trubody,  137  Cal.  172;  Maisenbacker 

Breaches  of  Several  Stipulations  of  a  v.    Society   Concordia,   71    Conn.    369; 

Single    Contract,    any    one    of    which  Craft  Refrigerating  Mach.  Co.  v,  Quin- 

amounts  to  a  breach  of  the  whole  con-  nipiac    Brewing    Co..  63   Conn.    563; 

tract,  constitute  a  single  cause  of  ac-  Chesapeake,  etc.,  R.  Co.  r.  Hyde,  (Ky. 

tion.     People  v.  Dodge.  11  Colo.  App.  1900)  56  S.  W.   Rep.  423;  Gunder  v. 

177;  Hardon  7/.  Ongley  Electric  Co.,  89  Tibbitts,  153   Ind.   591;  Chicago,  etc., 

Hun  (N.  Y.)  487.  R.  Co.  v,  Wolcott,  141  Ind.  267;  Covinjj- 

Obligations  Arising  from  the  Same  In-  ton,  etc..  El.   R.  Co.  v,  Kleymeier,  105 

strument  Tm^y  SiSord  several  causes  of  Ky.  609;  L.   E.  Waterman  Co.  v,  Wa- 

action,  as  there  maybe  several  distinct  terman,  40  N.  Y.  App.  Div.  530;  Peck 

Contracts  created  by  the  same  instru-  v.  Richardson,  (Supm.  Ct.  £q.  T.)  12 

menl.     Nagel  v,  Lutz,  41  N.  Y.  App.  Misc.  (N.  Y.)  310;  Threatt  v.  Brewer 
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Min»  Co.,  49  S.  Car.  95:  Wilson  v,  Sul-  Pieces  of  Property  Held  by  Several  Dif- 

livan,  17  Uc^h  341;  Hellstern  ?y.  Raizer,  ferent  Parties  may  be   involved   in  a 

103   Wis.  391;  Candrian  7'.   Miller,  98  single  cause  uf  action.     Where  an  ad' 

Wis.  168;  Boyce  v,  Odell  Commission  judication  as  to  different  titles,  or  the 

Co.,  107  Fed.    Rep.   58;  Ev^ans  z/.  Du-  disposition  of  several  piecesi  of  properly 

rango  Land,  etc.,  Co.,  (C.   C.  A.)  80  held  by  separate  parties,  is  so ug tit  as 

Fed.  Rep.  433.  the  means  of  obtaining  a  single  obiect 

Various   Items  of  Damage     flowing  or  the  enforcement  of  a  singk  primary 

from  a  wrongful  act  or  series  of  acts  right,  there  Is  a  single  cause  uf  action. 


do  not  necessarily  afford  separate 
causes  of  action.  If  the  right  violated 
and  the  delict  complained  of  are  single, 
there  is  a  single  cause  of  action.     Proc 


Porter  t/.  Inlernational  Bridge  Co.,  45 
N.  Y.  App.  DiV.  4t6,  affirmed  163  N.  Y. 
7g:  Proctor  t/.  Sidney  Sash,  etc.,  C(»., 
8   N.   Y.   App.   Div.  42;   Sheppard   v. 


ter  V.  Southern  California  R.  Co.,  130  Green,  48  S.  Car.  165;  Garret  v.  Weiu- 

Cal.  io;  Lothrop  v.  Golden.  (Cal.  1899)  berg,  43  S.  Car.  36. 

57  Pdc.  Rep.  394;  Finken  v.  Elm  City  SaooessWe  Violations  of  Single  Si|t^t. 

Brass  Co.,  73  Conn.  423;  Chicago,  etc.,  — Many   rights  are  of  a    continuous 

R.  Co.  V,  Kern,  g  Ind.  App.  505;  King  nature,  such  as  property  Hghts  and  the 

V,  Chicago,  etc.,  R.  Co.,  80  Minn.  83;  right  to    protection   of  the   person  or 

Bahr  v.   Boley,  85   Hun  (N.   Y.)  448;  character.     Several  violations  of  such 

Wood  V.  Harper,  85   Hun  (N.  Y.)  457;  a  right  at  different  limes,  and  without 

McKesson  v,  Russian  Co.,  (Supm.  Ct.  any  common  purpose  or  tendency  in 


Spec  T.)  27  Misc.  (N.  Y.)  96,  affirmed 
42  N.  Y.  App.  Div.  622;  Ohio  Oil  Co. 
V,  Toledo,  etc.,  R.  Co.,  2  Ohio  Cir. 
Dec.  505;  Smith  v.  Smith,  50  S.  Car. 
54;  Merriman  v,  McCormlck  Harvest- 
ing Mach.  Co.,  86  Wis.  142.  Compare 
Reilly  v,  Sicilian  Asphalt  Paving  Co., 
170  N.  Y.  40,  reversing  31  N.  Y.  App. 
Div.  302. 

Where  Various  Kinds  of  Relief  Are 


the  acts  constituting  the  violations, 
afford  several  causes  of  action.  Sin- 
clair V,  Missouri,  etc.,  R.  Co.,  70  Mo. 
App.  588;  Bunten  r.  Chicago,  etc.,  R. 
Co.,  50  Mo.  App.  414. 

Separate  Liabilities  Based  on  Separate 
Gtotinds. —  Where  the  liability  upon 
several  causes  of  action  and  the 
grounds  of  each  are  separate  and  dis- 
tinct,  and  the  evidence   necessary   to 


Souiffit  in  order  to  accomplish  a  single    establish    each  is  entirely   dissimilar. 


object  which  is  the  main  purpose  of 
the  suit,  there  is  a  single  cause  of 
action,  whether  such  object  is  the  en- 
forcement of  a  single  right  or  redress 
for  the  violation  thereof.  Beronio  v. 
Ventura  County  Lumber  Co.,  129  Cal. 
232;  San   Pedro  Lumber  Co.   v.   Rev- 


there  are  several  causes  of  action. 
Crowell  ».  Truesdell,  67  N.  Y.  App. 
Div.  502. 

Single  Cause  Suliject  to  BilFerent  De- 
fenses.—  The  fact  that  different  de- 
fenses may  be  pleaded  to  different  parts 
of  an  entire  claim  does  not  establish 


nolds.  III  Cal.  588;  San   Diego  Water    that  the  claim  itself  is  made  up  from 


Co.  z/.  San  Diego  Flume  Co.,  108  Cal. 
549;  Brady  v.  Linehan,  (Idaho  1898)  51 
Pac.  Rep.  761;  Vermont  L.  &  T.  Co. 
McGregor,   (Idaho    1897)    51    Pac. 


V, 


Rep  102;  Eagle  Iron  Works  v.  Des 
Moines  Suburban  R.  Co.,  loi  Iowa 
289;  German  Ins.  Co.  ?/.  Davis,  6  Kan. 
App.   268;    Atchison,  etc.,   R.   Co.    c. 


different  and  independent  causes  of  ac- 
tion. Evans  v.  Durango  Land,  etc., 
Co.   (C.  C.  A.)  80  Fed.  Rep.  433. 

Frand. —  All  the  elements  of  a  fraudu- 
lent scheme  resulting  in  a  single  result 
are  merely  items  of  a  single  cause  of 
action  to  undo  the  thing  accon-plished 
by  the   fraud   or  to  evade  the  result 


Huitt,  I  Kan.  App.  788;  L.  D.  Garrett    thereof.     Gunder  v.  Tibbits,  153   Ind. 


Ci>.  V.  Asior,  67  N.  Y.  App.  Div.  595; 
Jackson  v.  Brown,  74  Hun  (N.  Y.)25; 
Turner  v.  Bayles,  (Supm.  Ct.  App. 
Div.)  39  N.  Y.  Supp.  518;  Fernandez  v, 
Fernandez,  15  N.  Y.  App.  Div.  469; 
Wagner  v,  Sanders,  49  S.  Car.  192; 
Level  Land  Co.  No.  3  v.  Sivyer,  112 
Wis.  442;  Zinc  Carbonate  Co.  v.  Shulls- 
burg  First  Nat.  Bank,  103  Wis.  125; 
Gager  v.  Marsden,  loi  Wis.  598;  Gager 
r.  Edgerton  Bank,  loi  Wis.  593:  Her- 
man V.  Felthousen,  114  Wis   423. 


591;  Washington  Nat.  Bank  r.  Wood- 
rum,  60  Kan.  34;  McQueen  v.  New,  87 
Hun  (N.  Y.)  206;  Bliss  v.  Winters.  38 
N.  Y.  App.  Div.  174;  Barron  v.  Pitts- 
burg Plate  Glass  Co.,  10  Ohio  Dec.  114. 
Negligence.  —  All  Acts  of  Neglig^ence 
by  the  Same  Party,  producing  a  single 
result,  afford  a  single  cause  of  action. 
O'Neil  V.  Young,  etc..  Seed,  etc.,  Co., 
58  Mo.  App.  628,  wherein   it  was  held 


that  negligence  in    failing  to  comply 
with  a  city  ordinance  requiring  the  in- 
The  Titles  and  Disposition  of  Several    spection  of  elevators  and  negligence  in 
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1 83.  b.  Single  Cause  of  Action  —  inoo&iiitent  canses  of  AeUon. 
—  See  note  2. 


permitting  the  elevator  to  be  operated 
with  an  unsound  cable  constituted  a 
single  cause  of  action. 

Joint  Negligence  resulting  in  a  single 
injury  afiords  a  joint  and  several  cause 
of^  action,  and  hence  no  question  of 
joinder  of  causes  of  action  can  arise  in 


II  Hawaii  739;  Doyle  v.  American 
Wringer  Co.,  60  N.  Y.  App.  Div.  525. 

Matters  of  Inaucement  cannot  create 
a  misjoinder.  Martens  v.  O'Connor, 
loi  Wis.  18;  Miller  v.  Bayer,  94  Wis. 
123. 

Ineidental  Kelief  Part  of  Kain  Caose. 


a  joint  action  against  all  the  parties  — Any  relief  properly  incidental  10  a 
in  fault.  Mancuso  v.  Kansas  City,  74  single  cause  of  action,  such,  for  ex- 
Mo.  App.  138;  Stenberg  «/.  Willcox,  96     ample,  as   damages  in  an  injunction 


Tcnn.  163;  Schwalbach  v.  Shinkle,  97 
Fed.  Rep.  483. 

Negligence  by  a  Servant  in  the  per- 
formance of  his  duties  affords  separate 
causes  of  action  against  him  and  his 
master.  Schwalbach  v.  Shinkle,  97 
Fed.  Rep.  483.  See  Master  and  Serv- 
ant. 

Joindor  of  Insnffleiont  Gatises  of  Aotion. 


suit,  may  be  sought  and  granted  in  an 
action  upon  such  cause,  though  the 
relief  might  constitute  the  basis  of  a 
separate  action.  Wood  worth  v.  Brook- 
lyn El.  R.  Co.,  29  N.  Y.  App.  Div.  i. 
See  also  Injunctions. 

Number  of  Canaos  Kot  Dopendont  upon 
KuiLber  of  Defendants.  —  See  Pascekwitz 
V.  Richards,  (Supm.  Ct.  Spec.  T.)    37 


—  Nothing  short  of  matter  sufficient  to  Misc.  (N.  Y.)  250;  American  Trading 
constitute  a  good  cause  of  action  if  it  Co.  v.  Thomas  Wilson  Sons,  (Supm. 
were  made  the  subject  of  a  separate  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  76. 
action  can  raise  any  question  of  joinder.  Method  of  Statement  Kot  ConcluBive.  — 
Flint  V.  Hubbard,  ^Colo.  App.  1901)  66  Where  there  are  allegations  essential 
Pac.  Rep.  446;  Bryant  r.  Turner,  to  two  separate  causes  of  action,  the 
(Supm.  Ct.  App.  Div.)  73  N.  Y.  Supp.  mere  statement  of  them  as  one  cause 
783;  Logan  V.  Moore,  (Supm.  Ct.  Spec,  of  action  and  the  omission  to  state  and 
T.)  27  Civ.  Pro.  (N.  Y.)  241 ;  Gates  v.  number  them  separately  are  not  con- 
Gates,  34  N.  Y.  App.  Div.  608;  Horton  elusive  as  to  whether  or  not  there  are 
V.  Equitable  L.  Assur.  Soc.,  (Supm.  Ct.  two  causes  of  action.  Crowell 
Spec.  T.)  35  Misc.  (N.  Y.)495;  Getzel- 
son  T/.  Bernstein,  (N.  Y,  City  Ct.  Gen. 
T.)  15  Misc.  (N.  Y.)  627;  Times  Pub. 
Co.  V,  Everett,  9  Wash.  518;  North 
Hudson  Mut.  Bide.,  etc.,  Assoc,  v, 
Childs,  86  Wis.  292.  See  also  Vaule 
V.  Steenerson,  63  Minn.  110. 

The  Prayer  for  Relief  cannot  create 
a  misjoinder.     Where  the  rest  of  the 


V. 

Truesdell,  67  N.  Y.  App.  Div.  502. 

Judgment  on  One  Count  Bar  to  Judg- 
ment on  Other. —  Where  there  are  two 
counts  of  such  a  nature  that  only  one 
recovery  can  be  had,  and  a  judgment 
on  one  will  be  a  bar  to  a  judgment  on 
the  other,  there  is  a  single  cause  of 
action.  Knapp  v.  Walker.  73  Conn. 
459;  Craft  Refrigerating  Mach,  Co.  r. 


pleading  shows  that  only  one  cause  of     Quinnipiac  Brewing  Co.,  63  Conn.  551; 


action  is  relied  on  the  prayer  cannot 
create  a  misjoinder,  even  though  it  is 
for  inconsistent  relief  or  seems  to  be 
based  upon  a  cause  of  action  separate 
from  the  one  indicated  by  the  body  of 


Horton   v.    Equitable   L.  Assur.  Soc, 
(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 

495. 
Assignment  of  Partial  interest  in  Single 

Cause.  —  An  assignment  of  an  interest 


the  complaint,  and  not  joinable  there-  in  a  single  cause  of  action  will  not  cre- 

with.     Elias  v.   Schweyer,    27   N.    Y.  ate  two  causes  of  action,  and  a  joint 

App.  Div.  69;  Logan  v.  Moore,  (Supm.  suit  by  ihe  assignor  and  the  assignee 

Ct.   Spec.    X,)   27    Civ.    Pro.   (N.    Y.)  will   Involve   no  question  of  joinder. 

241.  St.  Louis,  etc.,  R.  Co.  v.  Miller,  (Tex. 

The  Title  of  ihe  Action  cannot  create  Civ.  App.  1901)  66  S.  W.  Rep.  139. 
a  misjoinder   where  the  body  of  the        For  Further  Eules  and  Illustrations  of 

pleading  shows  a  single  cause  of  action,  what  constitutes  a  single  cause  of  ac- 


Moss  V.  Cohen,  158  N.  Y.  240. 

Matters  of  Description  will  not  create 
a  misjoinder,  though  such  matter,  if 
pleaded  as  such,  might  constitute  a 
separate  cause  of  action.  Kahului  R. 
Co.  V,  Hawaiian  Commercial,  etc.,  Co., 
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tion  see  supra^  VL  2.  What  Constitutes 
an  Entire  Cause  of  Action;  VH.  3. 
Single  Cause  of  Action. 

189.  9.  Taylor  v.  Blue  Ridge  Mar- 
ble Co.,  83  Hun  (N.  Y)  30;  Olin  v, 
Arendt,  35  N.  Y.  App.  Div.  529. 


1 8S-1 85                         A  CTIONS.  Vol.  I. 

1 83,  Two  KindB  of  Bolief.  —  See  note  3. 

1 841*  Ponon  and  Propertj  Iignrod  by  Saino  Kogligent  Aot.  —  See  suprUy 
VI.  5.  Torts;  VII.  3.  Single  Cause  of  Action.     See  also  PERSONAL 

Injuries. 

185.  r.  Meaning  of   the  Term  "Transaction."  —  See 
note  I. 

Wliat  ConititatM    InooniiBtonoy  —  No  meat  on  one  of  two  counts  which  are 

Satisfactory  Definition   of   consistency  joined  would  be  a  bar  lo  a  judgment 

seems  to  have  been  given;  but  where  on   the  other  does   not    render    such 

causes  are    clearly   inconsistent   they  counts  inconsistent.     American  Trad- 

cannot  be  joined.     Conde  v,  Rogers,  ing  Co.  r.  Thomas  Wilson  Sons,  (Supm. 

74  N.  Y.  App.  Div.  147.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  76. 

Causes  of  Action  Requiring  Contra-  Bole  Against   Inoonsistency  Hot    Ap- 

dictory  Evidence.  —  Where  the  evidence  plicable.  —  Where  the  plaintiff  has  not 

necessary  to  sustain  one  cause  of  ac-  an  actual  right  of  election  between  two 

tion  necessarily  disproves  the  grounds  causes   of  action  he  may  join   them, 

upon   which   another  cause   depends,  notwithstanding  that  they  are  incon- 

the  two  causes  are  inconsistent.     Ans-  sistent.     Glover  v.  Radford,  120  Mich, 

ley  V.  Piedmont  Bank,   113  Ala.  467;  542. 

Vaule  V.  Sieenerson,  63    Minn,    no;  193.     3.  Failure  to  pay  a  note  se- 

Seiter  v.   Bischoff,  63  Mo.  App.   157;  cured  by  a  mortgage  gives  rise  to  a 

Barkley  v,  Williams,  (Supm.  Ct.  Spec,  single  cause  of  action  with  a  twofold 

T.)  30  Misc.  (N.  Y.)  687;  McClure  v,  remedy,  viz.,  a  suit  on  the  note  and 

Wilson,  13  N.  Y.  App.   Div.  274.     See  action  to  foreclose  the  mortgage,  both 

also  People  v.   Wells,  52  N.  Y.  App.  of  which  may  be  sought  in  the  same 

Div.  583.  action;  and  a  denial  in  such  action  of 

Causes  of  Action  Requiring  Different  one  of  the  remedies,  such,  for  instance, 

Forms  of  Judgment  and  Different  Forms  as  refusal   to  foreclose  a  mortgage  on 

of  Final  Process  for  their  enforcement  the  ground  that  it  is  invalid,  will  not 

are  inconsistent.     Perkins  v,  Slocum,  preclude    a    judgment    on    the    note. 

82  Hun  (N.  Y.)  366.  Moors   v,  Sanford,  2    Kan.  App.  243; 

Inconsistency  Must  Be  of  Substantive  American  Sav.,  etc.,   Assoc,   v.  Burg* 

Character,  —  Superficial  inconsistency,  hardt.  19  Mont.  323. 

dependent  upon  general  rules  or  upon  The  same  act  may  give  rise  to  two 

forms  of  action,  is  not  sufficient  to  con-  causes  of  action;  thus,  under  the  Vir- 

stitute  a  misjoinder.     It  must  clearly  }^inia  statute  of  insulting  words  (Code 

appear  that   the   proof  of  one   cause  Va.,  ^  2897)  the  same  words  may  afford 

would  disprove  the  other.     French  v,  a  cause  of  action  which  would  also  be 

Smith,  81  Minn.  341;  Willard  v.  God-  sufficient  to  sustain  an  action  for  com- 

dard,  (Tenn.  Ch.  1898)  48  S.  W.  Rep.  mon.law  slander,  and  the  injured  party 

397:  Johnson  v,  Strafton,  6  Tex.  Civ.  may    pursue    either    cause  of    action 

App.  431;  Heinze  v.  Marx,  4  Tex.  Civ.  without  raising  any  question  of  mis- 

App.  599.    See  also  Chittenden  v.  Cros-  joinder  where  it  plainly  appears  which 

by,  5  Kan.  App.  534.  one  of  the  causes  be  is  seeking  to  en- 

Counts  Seeking  Alternative  Relief  2t,xt.  force.     Payne  v.  Tancil,  98  Va.  262. 

not  inconsistent  within  the  rule  requir-  185*     I.Tripp   v.    Yankton,    10  S. 

ing  consistency   in   causes   of    action  Dak.   516,  citing   i  Encyc.  of  Pl.  and 

which  are  joined.     Humphrey  c  Ring-  Pr.  185,  and  supporting  the  text  there 

ler,  94   Iowa  182;  Jenkins  v,  Taylor,  written.     And  see  generally  the   fol- 

(Ky.  1900)  59  S.  W.  Rep.  853;  Schneider  lowing  cases: 

v.  Sellers,  (Tex.  Civ.  App.   1900)  61  S,  Connecticut,  —    Craft    Refrigerating 

W.  Rep.  541;  Harris  v.  Warlick,  (Tex.  Mach.  Co.  v.  Uuinnipiac  Brewing  Co., 

Civ,  App.  1897)  42  S.  W.  Rep.  356.  63  Conn.  551. 

Inconsistency  in  Details  is  insufficient  Idaho,  —  Vermont  L.  &  T.  Co.  r.  Mc- 

to  create   a   misjoinder.     The    incon-  Gregor,  (Idaho  1897)  51  Pac.  Rep.  102. 

sistency,  to  be  fatal,  must  relate  to  the  Iowa,  —  Devtn   v,   Walsh,   108  Iowa 

primary  basis  of  the  action.     Howarth  428;  Jenks  v.  Lansing  Lumber  Co.,  97 

V,  Howarth,  67  N.  Y.  App.  Div.  354.  Iowa  342,  distinguishing Cxixztns^*  Bank 

Judgment  on  One  Count  Bar  to  Judg-  v.  Dows,  68  Iowa  460,  and  Crawforcl 

ment  on  Other,  — The  fact  that  a  judg-  v.  Nolan,  70  Iowa  97, 
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186.  d.  Damage  to  Land  and  Personal  Injury.  —  See 
Personal  Injuries;  Trespass. 

e.  Injuries  to  Real  Property  and  Other  Causes 
of  Action.  —  See  Trespass. 

187.  /.  Equitable  Remedies  Asked  Touching  Land.— 

See  note  i. 

188.  k.  Assault  and  Battery  and  Slander.  —  See  As- 
sault AND  Battery  ;  Libel  and  Slander. 

189.  /.  False  Imprisonment  and  Slander.  —  See  False 
Imprisonment  ;  Libel  and  Slander. 

j\  False  Imprisonment  and  Malicious  Prosecu- 
tion.—  See  False  Imprisonment;  Malicious  Prosecution. 

k.  Warranty  and  Fraud.  —  See  False  Representa- 
tions and  Deceit. 

Kansas,  —  German  Ins.  Co.  v.  Davis,  Car.  196;  Outland  v,  Outland,  113  N. 

6  Kan.  App.  268.  Car.  74. 

Kentucky.  —  Owcnsboro,  etc..  Gravel  Ohio,  —  Slate  v.  Allen,  6  Ohio  Dec. 

Road  Co.  ».  Coons,  (Ky.  1899)  49  S.  W.  43;  Tobin  v.  Smith,  i  Ohio  Dec.  675. 

Rep.  966.  South  Carolina,  —  Pollock  v.  Carolina 

Michigan.  —  Clark  v,  Kent    Circuit  Interstate   Bldg.    Assoc,  48    S.   Car. 

Jud^e,  125  Mich.  449.  65. 

Minnesota,  —  French   v.    Smith,    81  South  Dakota,  —  Tripp  v.  Yankton, 

Minn.  341.  10  S.  Dak.  516;  McHard  v.  Williams. 

Missoufi,  —  Spangler  v.  Kite,  47  Mo.  8  S.  Dak.  381;  Aultman  Co.  v.  Fergu- 

App.  230.  son,  8  S.  Dak.  458;  Bush  v.   Froelick, 

Nebraska,  —  Scott  r.  Flowers,  60  Neb.  8  S.  Dak.  353. 

675;  Dinges  v,  Riggs,  43  Neb.  710.  Texas,  —  Cardwell    v.    Masterson, 

New  York.  —  De  Wolfe  v.  Abraham,  (Tex.  Civ.  App.   1902)  66  Sr.  W.  Rep. 

151  N.  Y.  186  [reversing  6  N.  Y.  App.  1121;    Coe  v.   Nash,  (Tex.  Civ.   App. 

Div.  172,  and  citing  with  approval  An-  1897;  40  S.  W.  Rep.  235;  Hays  v,  Per- 

derson  v.   Hill,  53  Barb.  (N.  Y.)  238,  kins,  22  Tex.  Civ.  App.  198;  San  An- 

which  latter  case  was  disapproved  by  tonio,  etc.,  R.  Co.  v.  Griffin,  20  Tex. 

the  court  below];  Blanck  v.  Nelson,  39  Civ.  App.  91;  Finegan  v.  Read,  8  Tex. 

N.  Y.  App.  Div.  21;  Olin  v.  Arendt,  35  Civ.  App.  33;  Johnson  v.  Stratton,  6 

N.  Y.  App.  Div.  529;  Corcoran  v.  Man-  Tex.  Civ.  App.  431. 

nering,  10  N.  Y.  App.  Div.  516;  Thomas  Trial  Court's  Discretion.  —  The  joinder 

V.  Thomas,  9  N.   Y.   App.   Div.  487;  of  causes  of  action  as  arising  out  of 

Doyle  V.  American  Wringer  Co.,  60  N.  the  same  cause  of  action  is  in  a  large 

Y.  App.  Div.  525  [following  Mahler  v.  measure  within  the  discretion  of  the 

Schmidt,  43  Hun  (N.  Y.)  512,  and  dis-  trial    court.      Gulf,   etc.,    R.    Co.    v. 

anguishing  Mulligan  v.  Knickerbocker  Browne,  (Tex.  Civ.  App.   1902)  66  S. 

Ice  Co.,    109  N.   Y.   657]:    Letson   v,  W.  Rep.  341. 

Evans,  (Supm.  Ct.  Spec.  T.)  33  Misc.  187.     1.  The  following  cases  illus- 

(N.  Y.)437;  Griffiths.  Friendly,  (Supm.  trate  and  support  the  text:  Allegany, 

Ct    Spec.   T.)   30   Misc.    (N.    Y.)    393  etc.,  R.  Co.  v.  Weidenfeld,  (Supm.  Ct. 

[afHrmed  Memo.    Dec.  47  N.  Y.  App.  Spec.  T.)  5  Misc.  (N.  Y.)43;  Ingram 

Div.  635];  Barkley  v.  Williams,  (Supm.  v.  Abbott,  14  Tex.  Civ.  App.  583;  Menz 

Ct.  Spec.  T.)  30  Misc.  (N.  Y.)687;  Pope  v.  Beebe,  95  Wis.  383;  Hunt  v.  Wors- 

V.  Kelly,  (Supm.  Ct.  Spec.  T.)  24  Misc.  fold.  (1896)  2  Ch.  224. 

(N.  Y.)  508:  Motley  v.   Pratt,  (C.   PI.  For  Speciflo  Ezamples  of  the  doctrine 

Spec.  T.)  13  Misc.  (N.  Y.)  758;  Alle-  stated  in   the  text,  see  Multifarious- 

gany.  etc., R.  Co. »,  Weidenfeld,  (Supm.  ness    and    Misjoinder    (in    Equity); 

Ct.  Spec.  T)  5  Misc.  (N.  Y.)  43.  Quieting  Title —  Removal  of  Cloud; 

North  Carolina.  —  Daniels  v,  Baxter,  Rescission,  Cancellation,  and  Refor- 

120    N.   Car.    14:   Cook  v.  Smith,  119  mation  of  Contracts;  Specific  Per- 

N.  Car.  350;   Benton  v.  Collins,  118  N.  formance;  and  other  specific  heads. 
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189.  /.  Person  and  Property  Injured  by  Same  Negli- 
gent Act.  —  See  Personal  Injuries. 

190.  m.  Multifariousness.  —  See  note  i.    See  also  Mul- 
tifariousness AND  Misjoinder  (in  Equity). 

n.  Transaction  Must  Give  Causes  of  Action  in 
Same  Right.  —  See  note  2. 

p.  Miscellaneous.  —  See  note  4. 

191.  3.  Penalties.  —  See  Penalties  and  Penal  Actions. 

190.    1.  Pittman  v.  Beniley,  102  Ga.  Car.   192;  Fisher  v*  Hopkins,  4  Wyo. 

10;  Foster  7/.   Landon,   71   Minn.  494;  379. 

Hastings  First  Nat.  Bank  v.  Lambert,  The  Form  of  the  Actions  Is  Not  Con- 

63  Minn.   263;  Daniels  v.   Baxter,  120  trolling^  as  to  whether  the  causes  of 

N.  Car.  14;  Peter  v.  Farrel   Foundry,  action  on  which  they  are  based  are  in 

etc.,  Co.,   53   Ohio  St.   534;  Harris  v.  different  capacities,  within  the  meaning 

Warlick,  (Tex.  CU.  App.  1897)42  S.  W.  of  the  rule.     H   the  judgments  tube 

Rep.  356;  Level  Land  Co.  No.  3  v.  Siv-  rendered  will  affect  the  parties  in  the 

yer,  112  Wis.  442;  Plankinion  v,  Hilde-  same  capacity  there  is  no  misjoinder, 

brand.  8q  Wis.  209.     See  also  Kellogg  though  the  several  causes  are  pleaded 

V.  Siple,  II  N.  Y.  App  Div.  458,  wherein  as  in  different    capacities.     Smith    r. 

it  was  held  that  if  there  is  no  misjoinder  FergusoQ,  33  N.  Y.  App.  Div.  561. 

of  causes  of  action,  the  determination  For  Ezamples  of  Spooifio  Applioatioss  of 

of  the  question  of  multifariousness  is  tho  Buloo  set  forth  in  the  text  and  in 

within  the  discretion  of  the  trial  court,  the   preceding   notes,   see   Executors 

Mnltiiarioiuiiess  Not   Perfeot   Tost. —  and    Administrators;    Partnership; 

Not   every  pleading   which  would   be  Penalties  and  Penal  Actions;  Trover 

multifarious  under  the  old  system  of  and  Conversion;    and  other  speciLc 

pleading  is  objectionable  as  containing  titles. 

an  improper  joinder  of  actions  under  4.  Aotion  Against  Stockholdon.  —  The 

the  codes.     Finegan   v.  Read.  8  Tex.  liability  of  corporate  stockholders  for 

Civ.    App.   33.      See   also    Kruger    v,  subscriptions  to  stock  may  be  enforced 

Walker,  in  Ga.  383.  in  the  same  action  with  their  statutory 

2.  Parties  Most  Be  AffSseted  In  Same  liability  as  stockholders.     Peter  v.  Far- 

Gapaoity  —  As  to  Plaintiff.  —  Causes  of  rel  Foundry,  etc.,  Co.,  53  Ohio  St.  534; 

action  which  are  joined  must  belong  to  Morris  v,  Collamer,  etc.,  St.  R.  Co.,  4 

the    plainiiff    in    the    same    capacity.  Ohio  Dec.  (Reprint)  543,  2  Cleve.  L. 

Carrier    v,   Bernstein,    104   Iowa   572;  Rep.  347.     See  Stock  and  Stockhold- 

Pabst  Brewing  Co.  v.  Small,  83  Minn,  ers;  Winding  Up  Corporations. 

445;   Lilly  V,    Menke,    126    Mo.    190;  Aotion  by  Consignoo  Against  Carrier. — 

Farrow  v.  Holland  Trust  Co.,  74  Hun  A  claim  for  damages  for   wrongfully 

(N.  Y.)  585;  Moss  V.   Cohen,  (C.   PI.  allowing  goods  to  be  inspected  and  one 

Gen.  T.)  15  Misc.  (N.  Y.)  108.  for  detaining   the  goods   in   the  cars 

As  to  Defendant.  —  Causes  of  action  after  they  had  reached  their  destina- 

which  are  joined  must  affect  the  de-  tion.  without  notifying  the  consignor 

fendant  in  the  same  capacity.     U.  S.  and  then  compelling  him   to  pay  de- 

V.  McCoy,  54  Fed.  Rep.  107;  Insley  v,  murrage,  may  be  joined  as  arising  out 

Shire,  54  Kan.  793;  Perkins  v.  Slocum,  of    transactions    connected    with    the 

82  Hun  (N.  Y.)  366;  Brandt  v.  Siedler,  same  subject-matter  of  action.     Sloan 

(N,  Y.  City  Ct.  Gen.  T.)  to  Misc.  (N.  v.  Carolina  Cent.   R.  Co.,  126  N.  Car. 

Y.)  234;  Crowley  r.  Hicks.  98  Wis.  566.  487. 

Where  There  Is  a  Single  Cause  of  Ac-  Loss  of  Bank  Deposit  and  Fraud  in  Pro- 

^/<>»  the  rule  against  joinder  of  causes  onring    Deposit.  —  A.  cause    of    action 

in  different  capacities  does  not  apply,  against  bank   directors  for  negligence 

the  question  being  one  of  joinder  of  resulting  in  the  loss  of  the  plaintiff's 

parties  and  not  of  joinder  of  causes,  bank  deposit,  and  one  for  fraud  or  de- 

Chatterton   v.  Chatterton,  (Supm.  Ct.  ceit  on  the  part  of  the  defendants  in 

App.  Div.)  53  N.  Y.  Supp.   329,  32  N.  inducing   the   plaintiff   to   make  such 

Y.    App.    Div.   633;  Budd  7/.  Harden-  deposit,  may  be  joined  as  arising  out  of 

bergh,  (Supm.  Ct.   Spec.  T.)  36  Misc.  transactions  connected  with  the  same 

(N.  Y.)  90;  Wagner  v.  Sanders,  49  S.  subject  of  action,  to  wit,  the  loss  of  the 
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19S»  4.  JTudi^^nti.  —  See  note  2. 

6.  Ii^nii^tf  to  Charaotet. -^ See  Li^el  and  Slander; 
Malicious  Prosecution. 

194«  6.  Oauses  of  Aetion  ex  Belieto  and  ex  Cotttraotn  — -  a.  Gen- 
erally. —  See  note  i . 


plaintiff's  deposit.  Caldw«ll  v.  BateSi 
ii8  N.  Car.  323;  Tate  v.  Bates,  118  N. 
Car.  287;  Solomon  v  Bates,  118  N. 
Car.  311. 

Applicatioa  for  Asoeiver  and  Forsolosure 
of  Lion.  —  An  application  by  a  corporate 
stockholder  for  a  receiver  for  the  cor- 
poration on  the  ground  of  fraud  on  the 
part  of  the  directors,  and  an  application 
to  foreclose  a  lien  on  the  corporate 
property  in  favor  of  such  stockholder 
for  money  which  he  has  been  com- 
pelled to  pay  for  the  benefit  of  the  cor- 
poration oy  reason  of  such  frauds  of 
the  directors,  may  be  joined  in  the  same 
action,  both  causes  of  action  being 
deemed  to  have  arisen  out  of  the  same 
transaction  or  transactions  connected 
with  the  same  subject-matter.  Ponca 
Mill  Co.  V.  Mikesell,  55  Neb.  98. 

Broaoh  of  Contract  and  fraud.  •*-  A 
cause  of  action  for  a  breach  of  a  con- 
tract for  the  exchange  of  personal  prop- 
erty, and  one  for  fraud  in  inducing  the 
plaintiff  to  part  with  his  property  by 
means  of  false  representations,  will  be 
deemed  to  have  arisen  out  of  the  same 
transaction  or  transactions  connected 
with  the  same  subject  of  action,  wh^re 
the  property  with  which  the  plaintiff 
has  parted  constitutes  a  part  of  the 
consideration  of  the  contract  alleged 
to  have  been  broken.  Knapp  v. 
Walker,  73  Conn.  459. 

Collision  Botwoon  Trains  Belonging  to 
Bifforent  Companies.  —  Causes  of  action 
for  injury  from  a  railroad  collision  may 
be  joinecl  against  two  companies  whose 
trains  collided,  both  causes  being 
deemed  to  have  arisen  out  of  the  same 
transaction.  Laughlln  v.  Atlantic  City 
k.  Co.,  80  Fed.  Rep.  702.     See  Pas- 

SEKGK«S. 

Annnlmont  of  ConToyance  by  Corpora- 
lion  and  Statutory  Liability  of  Bireoton. 

—  See  Code  Civ.  Pro.  N.  Y.,  §  1790; 
Cummtngs  «r.  American  Gear,  etc.,  Co., 
87  Hun  (N.  Y.)  598. 

TTnlawfal  Withholding  of  Boalty  and 
Pononalty  and  Convenlon  of  Personalty. 

—  A  cause  of  action  for  damages  for 
the  unlawful  withholding  of  the  pos- 
session of  realty  by  a  tenant  after  the 
expiration  of  his  lease,  and  one  arising 
out  of  the  tenant's  failure  to  deliver 

Supp.  PI.  &  Pr.— 4 


up  certain  petsonaity  of  which  ht  had 
obtained  possession  by  reason  of  the 
lease,  and  for  the  conversion  of  such 
personalty  by  the  tenant,  may  be  all 
joined  In  one  action.  Alliance  Elevator 
Co.  V.  Wells,  93  Wis.  5,  overruling  Lane 
V,  Cameron,  58  Wis.  603.  in  so  far  as 
that  case  is  inconsistent  with  the  one 
under  consideration.  See  also  Collins 
V.  Morrison,  91  Wis.  324;  Van  Oss  v. 
Synon,  85  Wis.  661;  Gilbert  v.  Loberg, 
83  Wis.  189.  86  Wis.  661.  See  also 
Trovkr  And  Conversion. 

193.  2.  Harrison  v.  Magoon,  13 
Hawaii  339,  citing  i  Encvc.  of  Pl.  and 
Pr.  193.     See  also  Judgments. 

194.  1.  Arkansas,  —  Conant  v. 
Slorthz,  69  Ark.  209. 

Connecticut.  —  Knapp  v.  Walker,  73 
Conn.  459;  Malsenbacker  v.  Society 
Concordia,  71  Conn.  369;  Craft  Re- 
frigerating Mach.  Co.  V.  Quinnlpiac 
Brewing  Co.,  63  Conn.  551. 

New  York. —  Corcoran  v.  Mannering, 
10  N.  Y.  App.  Div.  516-  Mackcnile  «/. 
Haiton,  (C.  PI.  Spec.  T.)  6  Misc.  (N. 

Y.)  153. 

North  Carolina.  —  Daniels  v.  Baxter, 
120  N.  Car.  14;  Cook  v.  Smith,  119 
N.  Car.  350;  Caldwell  v.  Bates,  118  N. 
Car.  323;  Solomon  v.  Bates,  I18  N, 
Car.  311;  Tale  v.  Bates,  118  N.  Car. 
287. 

Ohio.  —  Murphy  v.  Cincinnati,  10 
Ohio  Dec.  541. 

South  Carolina.  —  Long  v.  Hunter, 
58  S.  Car.  152;  Pollock  v.  Carolina 
Interstate  Bldg.,  etc.,  Assoc,  48  S. 
Car.  65. 

Texas.  —  Frey  v.  Ft.  Worth,  etc.,  R. 
,  Co.,  86  Tex.  465;  Cardwell  v.  Master- 
son,  (Tex.    Civ.  App.    1902^  66  S.  W. 
Rep.    1121;    Sklpwith   «/.    Huft.   (Tex. 
Civ.  App.  1900)  58  S.  W.  Rep.  192. 

Implied  ContnMt.  —  A  cause  of  action 
for  a  tort  and  one  on  an  implied  con- 
tract may  be  joined  when  they  both 
arise  out  of  the  same  transaction  or 
transactions  connected  with  the  same 
subject-matter.  Devin  v.  Walsh,  108 
lowa  428. 

Tort  and  Contraet  Hot  Joinablo.  —  In 
some  states  causes  of  action  arising 
oat  of  tort  and  out  of  contract  Cannot 
be  joined,  though  arising  out  of  the 
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195,  b.  Complaint  to  Be  Drawn  upon  Definite  Theory. 
—  See  notes  i,  2.  See  also  Definiteness  and  Certainty  in 
Pleadings. 

c.  Cases  Involving  Conversion  of  Property. — 
See  Trover  and  Conversion. 

196.  d.  Miscellaneous.  —  See  note  i. 

198.  7.  Causes  of  Action  Arising  ex  Contractu.  —  See  note  i. 

same  transaction.     See  supra^  VIII.  i.  195J;    Dc  Forest  v.  Andrews,  (Supm. 

Code  States — Statutory  Provisions,    And  Ct.  Spec.   T.)  27   Misc.   (N.   Y.)    145; 

see  the  following  cases:  Stafford    v.  Azbell,  (C.  PI.  Gen.  T.)  6 

Alabama,  —  Evans    v.   Southern    R.  Misc.  (N.  Y.)  89. 

Co.,  (Ala.  iqo2)  32  So.  Rep.  138;  Mor-  Heoeiwary  to  Bet  Out  Diftinotly  Only 

ris  V.  Eufaula  Nat.  Bank,  122  Ala.  580;  Facts  Belied  Upon.  —  See  Barto  v.  Nix, 

Higdon  v.   Kennemer,    120  Ala.    193;  15  Wash.  563. 

Louisville,  etc.,  R.  Co.  o.  Brinkerhoff,  196.     1.  Aotion  Against  Constable  and 

119  Ala.  528;  Tallassee  Falls  Mfg.  Co.  His  Sureties  for  Wrongfol  Seisnre.  —  A 

V.  Western  R.  Co..  117  Ala.  520;  Bald-  cause  of  action  against  a  constable  and 

win  V,   Kansas  City,  etc.,  R.  Co.,  iii  his  sureties  on  his  bond  for  damages 

Ala.   515;    Gurley    v.    McAnally,    109  for  the  wrongful  attachment  and  seiz- 

Ala.  359.  ure  of  the  plaintiff's  property  is  not 

Arkansas,  —  Fordyce  v.  Nix,  58  Ark.  subject  to  the  objection  that  it  joins  a 

136,  which  seems  to  hold  that  actions  cause  of  action  against  the  constable 

ex  delicto  and  ex  contractu  cannot  be  for  a  tort  with  one  against  the  sureties 

joined.     But  see  Conant  v,  Storthz,  69  for  breach  of  contract.     Bell  v.  Peck, 

Ark.  209.  104  Cal.  35;  Sam  Yuen  v,  McMann,  99 

Georgia,  —  The   joinder   of  tort  and  Cal.    497,     both     cases    distinguishing 

contract  is  expressly  forbidden  by  the  Ghiradelli  v.   Bourland,   32  Cal.    585. 

Georgia  Code.     Allen  v,  Macon,  etc.,  See  also    Official    Bonds;    Sheriffs 

R.  Co.,  107  Ga.  838;  Augusta  v.  Lorn-  and  Constables. 

bard,  loi  Ga.  724.  198.     1.  York  Mfg.  Co.  v,  Bessemer 

Hawaii,  —  It  seems  that  in  Hawaii  Ice    Mfg..    etc.,    Co.,    iii    Ala.    332; 

tort  and  contract  cannot    be    joined.  Treadwell     v.    Tillis,    108    Ala.    262; 

Hong  Kim  v,  Hapai,   12  Hawaii  185;  Howard  v.  Shirley,  75  Mo.  App.  150; 

Carter  v.   Manhattan  L.   Ins.  Co.,  ii  Roth   v.   American    Piano    Mfg.   Co., 

Hawaii  69,  (Supm.  Ci.  Spec.  T.)  35  Misc.  (N.  Y.) 

Indiana,  —  See  Indiana  Natural,  etc.,  509;  Waggy  v.  Scott,  29  Oregon  386; 

Gas    Co.   V,   Anthony,   26    Ind.   App.  Gunderson  v.  Thomas,  87  Wis.  406. 

307.  Two  Claims,  One  Held  under  Assign- 

Nebraska,    —    Commercial      Union  ment*  —  A  cause  of  action  ex  contractu 

Assur.  Co.  V.  Shoemaker,  (Neb.  1901)  accruing  directly   to  a  party  may  be 

88  N.  W.  Rep.  156.  joined  with  another  cause  of  action  ex 

New    York,  —  Zrskowski    v,    Mach,  contractu  which   he   holds   by  assign- 

( Buffalo  Super.  Ct.  Gen.  T.)  15  Misc.  ment.     Harris  v.  Pacific  Express  Co., 

(N.  Y.)  234.     But  see  Corcoran  t/.  Man*  67  Mo.  App.  175. 

nering,  10  N.  Y.  App.  Div.  516;  Mac-  Ezpreos  and  Implied   Contracts.  —  A 

kenzie   v,   Hatton    (C.   PI.  Spec.  T.)  6  cause  of  action  on  an  express  contract 

Misc.  (N.  Y.)  153.     Seealso  JM/>ra.  VIII.  may  be  joined  with  one  on  an  implied 

I.   Code  States  —  Statutory  Provisions^  contract.     Olmstead  v,  Dauphlny,  104 

note  New  York^  as  to  the  construction  Cal.  63<);  Estep  v.  Hammons.  104  Ky. 

of  the   provision  allowing  causes    of  144;  Childs  v.  Crithfield,  66  Mo.  App. 

action  to  be  joined  when  arising  out  422,  2   Mo.  App.  Rep.   135 1:    Fort  v. 

of  the  same  transaction,  and  the  pro-  Penny,  122  N.  Car.  230:  Gunderson  v, 

visions  requiring  the  causes  which  are  Thomas,  87  Wis.  406. 

joined  to  belong  to  the  same  class.  Aoconnt  and  Note  Indorsed  as  Collateral 

195.     1.  Hagen  v.  Gilbertson,  10  N.  Security.  —  McDaniel   v.  Chinski,    23 

Dak.   546,   citing  i  Encyc.  of  Pl.  and  Tex.  Civ.  App.  504. 

Pr.  T94,  195.  Actions  ez  Contractu  with  Incidental 

9.  Hagen   v.  Gilbertson,  10  N.  Dak.  Belief.  —  The  fact  that  relief  not  based 

546  [citing  }  Encyc.  qf  p|..  and  Pr.  194.  on  contract  is  sought  as  inpidenul  to 
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199.  8.  Divorce  Proceedings.  —  See  Divorce. 

9.  InjnrieB  to  Property.  —  See  note  2.  See  also  Emi- 
nent Domain;  Nuisances;  Railroads;  Trespass;  Tres- 
pass ON  THE  Case  ;  and  other  specific  titles. 

300.  10.  Actions  to  Becover  Beal  Property.  —  See  Ejectment  ; 
Forcible  Entry  and  Detainer;  Quieting  Title — Re- 
moval OF  Cloud  ;  Rescission,  Cancellation,  and  Reforma- 
tion OF  Contracts  ;  Trespass  to  Try  Title. 

aoa.  11.  Partition.  —  See  Partition. 

903«  12.  Foreclosnre.  —  See  Foreclosure  of  Mortgages. 

304.  13.  Torts.  —  See  note  i.     For  applications  of  the  general 

principles  see  Assault  AND  Battery;  False  Imprisonment; 
Malicious  Prosecution;  Master  and  Servant ;  Personal 
Injuries;  Railroads;  Trespass;  Trover  and  Conversion  ; 

and  other  specific  titles. 

the  enforcement  of  a  cause  of  action  causes    of    action    cannot    be  joined. 

ex  contractu  will  not  prevent  the  joinder  Lamb  v,  Harbaugh,  105  Cal.  680;  Thelin 

of  such    cause    with    another    cause,  v,  Stewart,   100  Cal.  372;   Sinclair  v. 

Reindel  v.  Heath,  109  Wis.  570.  Missouri,  etc..  R.  Co.,  70  Mo.  A  pp.  588; 

Stipulated  Damages  and  Breach  of  Con-  De  Wolfe  v.  Abraham,  15^  N.  Y.  186; 

tract.  —  A  claim   for  stipulated  dam-  Perkins  ».  Slocum,  82  Hun  (N.  Y.)  366; 

ages  may  be  joined  with  a  cause  of  Pollock  v.  Carolina  Interstate  Bldg., 

action  for  unliquidated   damages  for  etc.,  Assoc,  48  S.  Car.  65;  Johnston  v. 

breach  of  contract.     Watson  v,  DeWitt  Meaghr,    14    Utah   426.      See    supra^ 

County,  19  Tex.  Civ.  App.  150.  VIH.  i.  Code  States —  Statutory  Frovis- 

199«    S.  See  supra^    VHI.    I.    Code  ions. 

States  —  Statutory  Provisions.  Torts  Arising  Out  of  Same  Transaction. 

What  Is  Ixgnry  to  Personal  Property  —  —  Causes  of  action  for  torts  arising  out 

New  Yofk.  —  An   injury    to    property  of  the  same  transaction,  or  transactions 

within  the  meaning  of  Code  Civ.  Pro.  connected  with  the   same   subject  of 

N.  Y..  §  484,  subdiv.  6.  is  '*  an  action-  action,  may  be  joined,  although  not 

able  act  whereby  the  estate  of  another  included  in  a  single  subdivision  of  the 

is  lessened,  other  than  a  personal  in-  statute  ot  joinder, 

jury  or  the  breach  of  a  contract.**     See  Colorado,  —  Crissey,    etc..    Lumber 

Code  Civ.  Pro.  N.  Y.,  §  3343,  subdiv.  Co.  v.  Denver,  etc.,  R.  Co.,  (Colo.  App. 

10.     Benedict  v.  Guardian  Trust  Co.,  1902)  68  Pac.  Rep.  670. 

58   N.   Y.   App.   Div.   302:  Barkley  v.  Missouri.  —  Morrison  v.  Herrington, 

'A^illiams,  (Supm.  Ct.  Spec.  T.)  30  Misc.  120  Mo.  665;  Jones  v.  St.  Louis,  etc., 

(N.  Y.)  687.  R.  Co.,  89  Mo.  App.  653. 

Ohio. — See  Snow  v.  Mast,  65  Fed.  Nebraska.  —  Ponca  Mills  Co.  z/.  Mike- 
Rep.  995,  wherein  it  was  held  that  an  sell,  55  Neb.  98;  Dinges  v.  Riggs,  43 
infringement  of  a  copyright  was    an  Neb.  710. 

injury   to  property   within    the    Ohio  New    York.  —  Crowell  v.  Truesdell, 

statute.  67   N.   Y.    App.   Div.    502;    People  v. 

Ii^jnry  to  Property  and  Person.  —  See  Wells,  52  N.  Y.  App.  Div.  583;  Jackson 

Personal  Injuries;   Trespass;   Tres-  v.  Brown,  74  Hun  (N.  Y.)  25;  Taylor 

PASS  ON  THE  Case.  v.  Metropolitan  El.  R.  Co.,  55  N.  Y. 

SNM,    1.  Watterson  I'.  Saldunbehere,  Super.  Ct.  555;    Rosenberg  v.  Staten 

loi  Cal.  107.  Island  R.  Co.,  (C.  PI.  Spec.  T.)  14  N. 

Canias  of  Action  Knit  Selong  to  Same  Y.  Supp.  476. 
Class.  —  In  most  of  the  code  states.  North  Carolina.  —  Sloan  v.  Carolina 
subject  to  a  provision  authorizing  the  Cent.  R.  Co.,  126  N.  Car.  487;  Cook 
joinder  of  causes  arising  from  the  v.  Smith,  119  N.  Car.  350;  Daniels-  v. 
same  transaction,  causes  of  action  for  Baxter,  120  N.  Car.  14;  Caldwell  v. 
torts  which  are  not  included  within  a  Bates,  118  N.  Car.  323;  Benton  v.  Col- 
single  subdivision  of  the  respective  lins,  118  N.  Car.  196;  Solomon  v.  Bates, 
statutes  providing  for  the  joinder  of  118  N.  Car.  311;  Tat^  v.  Bates,  118  N. 
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a05.  14.  Mechanio's  Lien.  —  See  Mechanics'  Liens. 

15.  Replevin.  —  See  Replevin. 
906.  16.  ForcibleEntryandDetoiner.  — See  Forcible  Entry 
and  Detainer. 

17.  Certiorari  —  See  Certiorari. 

18.  Mandamus.  —  See  Mandamus. 

19.  Pnll  Belief  —  a.  Generally.  —  See  note  4.  See 
also  Bail  AND  Recognizance;  Creditors*  Bills;  Detinue; 
Executors  and  Administrators;  Foreclosure  of  Mort- 
gages;  Injunctions;  Landlord  and  Tenant;  Liens;  Mul- 
tifariousness and  Misjoinder  (in  Equity);  Nuisances; 
Replevin;  Settlement  of  Decedents'  Estates;  Taxation; 
Tro.ver  and  Conversion;  and  other  specific  titles. 

a08.  b.  Legal   and    Equitable    Relief   Asked. —  See 

note  I. 

Car.  287;  Outland  v.  Outland,  113  N,  Iowa.  —  Watson  z^.  Bartholomew,  106 

Car.  74.  Iowa  576. 

Ohio. —  State  v.  Allen,  6  Ohio  Dec.  43.  Kansas.  —  German  Ins.  Co.  v,  Davis, 

South  Carolina.  —  Pollock  v.  Carolina  6  Kan.  App.  268. 

Interstate  Bldg.,  etc.,  Assoc,  48  S.  Car.  Missouri.  —  Morrison  v.  Herrlnglon, 

65.  120  Mo.  665. 

See  also  supra^  VIII.   i.   Code  States  Montana.  —  American    Sav.,    etc., 

—  Statutory   Provisions;    6.    Causes  of  Assoc,  v.  Burghardt.  19  Mont.  323. 
Action  ex  Delicto  and  ex  Contractu,  New  York,  —  Porter  o.  Inlernational 

Common-law  and  Statntory  Liabilities.  Bridge  Co.,  45   N.  Y.  App.  Div.  416, 

—  Where  common-law  and  statutory  affirmed  163  N.  Y.  79;  Wiiherbee  7. 
liabilities  all  arise  out  of  the  same  Meyer,  84  Hun  (N.  Y.;  146;  Whiting 
transaction,  they  may  all  be  enforced  v.  Elmira  Industrial  Assoc.  45  N.  Y. 
in  a  single  action.  Crissey,  etc.,  Lum-  App.  Div.  349;  Olin  v,  Arendt,  35  N. 
ber  Co.  v.  Denver,  etc..  R.  Co.,  (Colo.  Y.   App.    Div.   529;   Van  Deventer  v. 


Lpp. 
App.  1902)  68  Pac^  Rep.  670;  Colorado    Van  Deventer,  32  N.  Y.  App.  Div.  578; 

App.  Div. 

.  Y.  App. 

Div.  202;  Loomis  v.  Decker,  4  N.  Y. 


Coal,  etc.,  Co.  v.  Carpita,  6  Colo.  App. 
248;  Southern  R.  Co.  v.  Horner.  115 
Ga.  381.  See  also  Birmingham  V.  Cole- 
man, III  Ala.  407;  Missouri, etc,  R.  Co. 
V.  Bvrne,  (C.  C.  A.)  100  Fed.  Rep.  359. 
206.  4.  Bremner  v.  Leavitt,  109 
Cal.  130;  Stale  v,  Peckham,  136  Ind. 
198;  American  Sav.,  etc.,  Assoc,  v. 
Burghardt,  19  Mont.  323;  Springer  v. 
Sheets,  T15  N.  Car.  370;  Peter  p.  Farrel 
Foundry,  etc.,  Co.,  53  Ohio  St.  534; 
Wagner  v,  Sanders,  49  S.    Car.    192; 


Y.  Api 
Toplitz  V.  Bauer,  26  N.  V.  App.  Div. 
133;  Green  v.  Stewart,  19  N.  Y.  Apj 


App.  Div.  409. 

North  Carolina.  —  Howard  v.  Mutual 
Reserve  Fund  L.  Assoc,  125  N.  Car. 
49;  Daniels  r.  Baxter,  T20  N.  Car.  14: 
Cook  V.  Smith,  119  N.  Car.  350;  Benton 
V.  Collins,  118  N.  Car.  196:  Solomon 
V.  Bntes,  T18  N.  Car.  311;  Outland  v, 
Outland,  113  N.  Car.  74. 

Ohio,  —  Murphy   v,    Cincinnati,     10 


Tripp    V.    Yankton,    10  S.    Dak.   516;     Ohio  Dec  541;  Kennedy  v.  Dodge,  10 
Milam   7'.   Hill,  (Tex.   Civ.  App.  1902)    Ohio  Cir.  Dec  360. 


69  S.  W.  Rep.  447;  Gulf,  etc,  R.  Co. 
7'.  Browne,  (Tex.  Civ.  App.  1902)  66  S. 
W.  Rep.  341;  Wilson  v.  Pecos,  etc.,  R. 
Co.,  23  Tex.  Civ.  App.  706. 

ifiO!4.  1.  Arizona.  —  Pringle?'.  Hall, 
(Ariz.  1899)  56  Pac  Rep.  740. 

California.  —  Watterson  v.  Saldunbe- 
here,  loi  Cal.  107. 

Geor'^ia.  —  Swanson  i>.  Kirby,  98  Ga, 
586. 

Indiana,  —  Field  v.  Brown,  146  Ind. 

293. 


South  Carolina.  —  Long  v.  Hunter, 
58  S.  Car.  152;  Threat  v.  Brewer  Min. 
Co.,  49  S.  Car.  95. 

Texas.  —  Heinze  v,  Marx,  4  Tex. 
Civ.  App.  599. 

IVisconsin.  —  Endress  v.  Shove,  no 
Wis.  133:  Kruczinski  v,  Neuendorf,  99 
Wis.  264. 

In  Federal  Courts —  Original  Juris- 
diction.—  Legal  and  equitable  causes 
of  aciion  cannot  be  joined  in  actions 
brought  originally  in  the  federal  courts. 
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909.  20.  Causes  of  Action  Most  Exist  at  Time  of  Commeiicement 
of  Suit.  —  See  note  i. 

21.  Must  Affect  All  Parties  —  a,  Genp:rally.  —  See  note  2. 

Sec  sufra,  VII,  i6.  Actions  at  Law  and  Elias  v.  Schwcyer,  27  N.  Y.  App.  Div. 

Suits  in  Equity,  6q;    Adnms  v,    Stevens,  (C.   PI.  Spec. 

On  Appear  from  a  State  Court,   the  T.)  7  Misc.  (N.  Y.)  468. 

practice  of   the  state  from  which   the  North  Carolina,  —  Coo ic  z^.  Smith,  119 

appeal  comes  is  followed.     Glasicr  z/.  N.  Car.  350;  Benton  v.  Collins,  118  N. 

Nichols,  112  Fed.  Rep.  877.  Car.    196;    Pretzfelder   v.    Merchants' 

One  CaoBO  of  Aotion  friable  by  Coort  Ins.  Co.,  116  N.  Car.  491. 

and  Another  by  Jury.  —  1  he  fact  that  Ohio,  —  Siaie  v.  Allen,  6  Ohio  Dec.  43. 

equitable   causes  are    triable    by   the  South  Carolina,  —  Pollock  v.  Carolina 

court  and  legal  causes  are  triable  by  a  Interstate    Bldg.,  etc.,  Assoc,    48    S. 

jury  does   not  prevent  their  joinder.  Car.  65. 

Field  V.  Brown,  146  Ind.  293;  Baylis  England,  —  Sandes    v.    Wlldsmith, 

V.  Bullock  Electric  Mfg.  Co.,  59  N.  Y.  (1893)  i  Q.  B.  771. 

App.  Dir.  576.  Compare  Sioriie  v.    Hamilton,  (Tex. 

limitations  aa  to  Joinder  of  Legal  and  Civ.  App.  1897)  42  S,  W.  Rep.  235. 
Eqnitable  Canset  of  Aotion. —  The  Causes  Separate  Torts.  —  Separate  causes  of 
Must  Belong  to  the  Same  Class  or  sub-  action  for  tort  against  separate  parlies 
division  of  the  statute  uf  joinder,  un-  cannot  be  joined.  Hagen  v.  Gilbert- 
less  they  arise  out  of  the  same  trans-  son,  10  N.  Dak.  546  Uitinq  1  Encyc.  of 
action;  otherwise  they  cannot  be  Pi.,  and  Pr.  209];  Henry  v,  Carlton, 
joined.  Mares  r.  Wormingion,  8  N.  113  Ala.  636;  Chandler  v.  Western 
Oak.  329;  Blakely  v.  Smock,  96  Wis.  Union  Tel.  Co.,  94  Ga.  442;  Bonte  v. 
6u.  Posiel,  (Ky.   1900)  58  S.  W.  Rep   536; 

Causes  Must  Be  Consistent.  —  Causes  Heilkamp  v.  La  Motte  Granite  Co.,  59 

of  action    entirely   separate    in    their  Mo.  App.  244;  Nash  f.  Hall  Signal  Co., 

origin,  one   being  legal  and  the  other  90  Hun  (N.  Y  )  354;  Zeigler  v,  Ashley, 

equitable,  and  each   requiring   a  dif-  5  Ohio  Dec.  163. 

ferent  method  of  trial  in  a  different  Separate  Torts  Concurring  to  a  Single 
branch  of  the  court,  so  that  a  single  Result  do  not  necessarily  authorize  a 
judgment  embracing  each  cause  would  joinder  of  the  causes  of  action  against 
have  to  be  enforced  in  a  different  way  the  several  tortfeasors.  Unless  there 
and  by  a  different  process,  cannot  be  is  co-operation  or  a  community  of  pur- 
joined.  Conde  v.  Rogers,  74  N.  Y.  pose  between  the  tortfeasors,  it  seems 
App.  Div.  147.  See  Counts,  Para-  that  the  torts  will  be  deemed  several, 
GRAPHS,  AND  Skparatr  STATEMENTS.  and   hence    not    joinable.     People   v. 

Causes  Must  Be  Distinctly  Stated  and  Oakland  Water  From  Co.,  118  Cal.  234; 

not  mine  led  together.     Mallon  v.  Lud-  Gower  v.  Couldridge,  (1898)  i  Q.  B. 

den,  91  Iowa  743.  348;  Sadler  v.  Great  Western  R.  Co., 

aw.    1.  New  England  Water  Works  (1895)  2  Q.  B.  688. 

Co.  r.  Farmers*  L.  &  T.  Co.,  23  N.  Y.  Conspiracy    to    Defraud.  —  Causes    of 

App.  Div.  571.  action  arising  out  of  a  conspiracy  to 

2.  Sleeper  v.  World's  Fair  Banquet  defraud   one  of  his  property  may  be 

Hall    Co.,    166    111.    57:    McDaniel   v,  joined  in  a  single  suit  by  such  party  to 

Chinski,  23  Tex.  Civ.  App.  504,  both  recover  the  property  from  the  several 

cases  citing  1  Encyc.  of  Pl,  and  Pr.  parties  to  the  conspiracy,  though  each 

209,  and  supporting  the  text  there  writ-  party's  interests  in  the  fruits  of  their 

ten.'    See    »lso    the    following    cases,  fraud  are  separate  and  distinct, 

which  likevHse  support  the  text:  Georgia,  —  Kruger    v.    Walker,    iii 

Georgia,  —  Renfroe    v,   Shuman,   94  Ga.  383;  Conley  v.  Buck,  100  Ga.  187; 

Ga.  153,  Bowden  v.  Achor,  95  Ga.  243. 

Idaho,  —  Brady  v.  Linehan,   (Idaho  Iowa,  —  Farmer  v,  Brokaw,  102  Iowa 

i8q8)  ji  Pac.  Rep.  761.  246. 

Indiana,  —  Boos  v.  Brown,  15  Ind,  Minnesota,  —  Whiting    v,   Clugston, 

App.  4S9«  73  Minn.  6. 

Montana,  —  Waite    v.    Vinson,    14  Missouri,  —  Boggess  v.  Boggess,  127 

Moot.  405.  Mo.  305. 

A^ew  York. —  Cummings  v.  American  Xew     York.    —    Zoccolo    v.    Stern, 

etc.,  Co.,  87  Hun  (N.  Y.)  598;  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
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246;  Gray  v.  Fuller,  17  N.  Y.  App.  Div. 
29;  Thomas  v,  Thomas,  9  N.  Y.  App. 
Di^.  487;  Wood  r.  Sidney  Sash,  etc., 
Co.,  92  Hun  (N.  Y.)  22. 

North  Carolina.  —  Daniels  v.  Baxter, 
120  N.  Car.  14  [citiftp  Bedsole  v.  Mon* 
roe,  5  Ired.  Eq.  (N.  Car.)  313]:  Heggie 
V.  Hill,  95  N.  Car.  303:  King  v.  Far- 
mer, 88  N.  Car.  22;  Young  v.  Young, 
81  N.  Car.  91;  Hamlin  v.  Tucker,  72 
N.  Car.  503. 

Texas,  —  Hays  v,  Perkins,  22  Tex. 
Civ.  App.  iqB;  Ney  v.  Ladd,(Tex.  Civ. 
App.  ic)02)  68  S.  VV.  Rep.  1014. 

Not  Every  Fraudulent  Combination 
Will  Justify  a  Joinder  of  the  several 
causes  of  action  against  the  conspira- 
tors arising  therefrom.  There  must  be 
co-operative  or  joint  purpose  directed 
to  the  accomplishment  of  the  matters 
complained  of  and  constituting  the 
causes  of  action  sought  to  be  joined, 
and  these  causes  must  themselves  be 
connected  as  parts  of  a  single  scheme. 
Jones  V.  Procter,  5  Ohio  Dec.  416.  See 
also  Piitman  ?'.  Bentley,  102  Ga.  10. 

Maker  and  Guarantor.  —  See  Pri  nci  pal 

AND  SURLTY  OR  GUARANTOR. 

Keither  Defendant  Interested  in  Cause 
Against  Other.  —  Sleeper  v.  World's 
Fair  Banquet  Hall  Co.,  166  111.  57,  cit- 
ittii  I  Encyc.  of  Pi.,  and  Pr.  209.  See 
also  the  following  cases: 

Colorado.  —  Faust  v.  Smith,  3  Colo. 
App.  505. 

Ct'ornia.  —  Sims  v.  Clark,  91  Ga.  302. 

/owa,  —  Prader  v.  National  Ace. 
Assoc,  107  Iowa  431. 

Nebraska,  —  Barry  v.  Wachosky,  57 
Neb.  534. 

New  York.  —  Dykman  v.  Keeney. 
154  N.  Y.  483;  Kent  v.  West,  33  N.  Y. 
App.  Div.  112.  affirmini^  (Supm.  Ct. 
Spec.  T.)  22  Misc.  (N.  Y.)  403,  appeal 
dismissed  163  N.  Y.  589;  Gold  mark  v. 
Ma.(;nolia  Anti-Friction  Metal  Co.,  30 
N.  Y.  App.  Div.  580;  Harris  v.  Elliott. 
29  N.  Y.  App.  Div,  568;  Morgan  v. 
Hedstrom.  25  N.  Y.  App.  Div.  547, 
affirmed  164  N.  Y.  224;  Straus  v.  Hoad- 
ley,  23  N.  Y.  App.  Div.  360;  Hunt  v. 
American  Radiator  Co.,  2  N.  Y.  App. 
Div.  34;  Southmavd  v.  ]ackson,  (N. 
Y.  City  Ct.  Gen.  T.)  15  Misc.  (N.  Y.) 
476. 

Ohio.  —  Jones  f/.  Procter,  5  Ohio 
Dec.  416. 

South  Dakota,  —  Davis  v.  Novotney, 
15  S.  Dak.  118, 

Texas.  —  Hays  v.  Perkins,  22  Tex. 
Civ.  App.  iq8;  Dunson  v.  Nacogdoches 
County,  15  Tex.  Civ.  App.  9. 
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IVaskingion,  —  Willey  v.  Nichols,  18 
Wash.  528. 

fVisconsiu,  —  Blakely  v.  Smock,  96 
Wis.  611. 

Caiue  of  Atotioii  Against  One  and  Caue 
of  Action  Against  Both  Defendants. — 
McDaniel  v.  Chinski,  23  Tex.  Civ. 
App.  504,  citing  I  Encyc.  of  Pl. 
AND  Pr.  209.  See  also  the  following 
cases : 

Colorado,  — Jpu  Bois  v,  Bowles,  (Colo. 
1902)  69  Pac.  Rep.  1067. 

Georgia.  —  Willis  v.  Galbreath,  115 
Ga.  793. 

Kentucky. — Clayton  v.  Henderson, 
103  Ky.  228. 

Minnesota.  —  Anderson  v.  Scandia 
Bank,  53  Minn.  191. 

Missouri,  —  Beattie  Mfg.  Co.  v. 
Gerardi,  166  Mo.  142;  Jamison  v.  Cul- 
ligan,  151  Mo.  410. 

New  York.  —  Bryant  v.  Turner, 
(Supm.  Ci.  App.  Div.)  73  N.  Y.  Supp. 
783;  Cleghorn  v.  Cleghorn,  (Supm.  Ct. 
Gen.  T.)  29  N.  Y.  Supp.  432;  Benton  7*. 
Winner,  69  Hun  (N.  Y.)  494;  Olin  v. 
Arendt,  35  N.  Y.  App.  Div.  529;  Kent 
7/.  West,  33  N.  Y.  App.  Div.  112:  Mc- 
Kenzie  v.  Hatton,  ^C.  PI.  Gen.  T.)  9 
Misc.  (N.  Y.)  16. 

North  Carolina.  —  Gattis  v.  Kilgo, 
125  N.  Car.  133. 

Washington.  —  Times  Pub.  Co.  v. 
Everett,  9  Wash.  518. 

Wisconsin.  —  Plankinton  v.  Hilde- 
brand,  89  Wis,  209. 

Keither  Plaintiff  Interested  in  Canse  of 
Action  Against  Other.  —  Where  neither 
of  the  plaintiffs  is  interested  in  the 
cause  of  action  in  favor  of  the  other, 
there  is  a  misjoinder.  Behlow  v. 
Fischer,  102  Cal.  208;  Sturtevant- 
Larrabee  Co.  v.  Mast,  etc.,  Co..  66 
Minn.  437;  Nagel  v.  Lutz,  41  N.  Y. 
App.  Div.  193;  Tacobson  v.  Brooklyn 
El.  R.  Co.,  (Supm.  Ct.  Spec.  T.)  22 
Misc.  (N.  Y.)  281:  Morton  v.  Western 
Union  Tel.  Co.,  130  N.  Car.  299;  Cro- 
martie  v.  Parker,  121  N.  Car.  198. 

Canse  of  Action  in  Favor  of  One  Plain- 
tiff, and  One  in  Payor  of  Both.  —  A  cause 
of  action  in  favor  of  one  alone  cannot 
be  joined  with  a  cause  in  his  favor  and 
also  in  favor  of  another.  Lathrope  v. 
Flood,  135  Cal.  458;  Citizens'  State 
Bank  v.  Frazee,  8  Kan.  App.  638; 
Missouri,  etc.,  R.  Co.  v.  Starr,  22  Tex. 
Civ.  App.  353:  Hawarden  v.  Youghio- 
gheny,  etc..  Coal  Co.,  iii  Wis.  545: 
Hughes  V.  Hunner,  91  Wis.  116. 

Required  to  Elect.  —  Clark's  Code 
Civ.  Pro.  N.  Car.  (1900),  §  272,  permits 


Vol.  I. 


ACTIONS. 


900 


a  division  of  causes  of  action  which 
are  misjoined;  but  where  a  misjoinder 
is  due  to  the  lack  of  a  common  interest 
between  the  parties  no  division  can 
be  had,  and  the  case  OMist  be  dismissed. 
Cromartie  v.  Parker,  I2i  N.  Car.  198. 

Against  Obligor  and  Onarantor.  -—  See 
Principal  and  Surety  or  Guarantor. 

Oanies  of  Action  in  Favor  of  Beveral 
Parties  Assigned  to  One.  —  Where  causes 
arising  out  of  the  same  transaction, 
but  in  favor  of  different  parties,  are  all 
assigned  10  one  party,  they  may  be 
joined.  Davis  v.  Mills.  83  Fed.  Rep. 
982;  Benedict  v.  Guardian  Trust  Co., 
58  N.  Y.  App.  Div.  302. 

Mntual  Assignments  of  Partial  Interests 
in  Several  Causes  of  Action. —  Mutual 
assignments  between  several  parties  of 
partial  interests  in  their  respective 
causes  of  action  give  to  all  of  them  a 
sufficient  interest  in  all  the  causes  to 
justify  a  joinder  theteof.  Gulf,  etc., 
R.  Co.  V,  Jagoe,  ^Tex.  Civ.  App.  1895) 
32  S.  W.  Rep.  1061. 

Parties  Need  Hot  Be  Affected  to  Same 
Extent.  —  All  the  parties  on  anv  one 
side  need  not  be  affected  to  the  same 
extent  or  in  the  same  manner.  It  is 
sufficient  if  they  all  have  a  common 
interest  centring  on  the  point  at  issue 
in  the  action. 

Indiana.  —  State  v,  Peckham,  136 
Ind.  iq8. 

Kentucky,  —  Rodgers  v,  Rodgers, 
(Ky.  1895)  31  S.  W.  Rep.  139. 

Minnesota,  —  Foster  v,  Landon,  71 
Minn.  494. 

New  York,  —  Doyle  v.  American 
Wringer  Co.,  60  N.  Y.  App.  Div.  525; 
Wood  V.  Sidney  Sash,  etc..  Co.,  92  Hun 
(N.  Y.)  22  [folloitnnif  Reed  v.  Stryker, 
(Ct.  App.)  12  Abb.  P'r.  (N.  Y.)  47J;  Kel- 
logg V.  Siple,  II  N.  Y.  App.  Div.  458. 

North  Carolina,  —  Pretzf elder  v. 
Merchants'  Ins.  Co.,  116  N.  Car.  491; 
Peebles  v.  Boone,  116  N.  Car.  57. 

South  Carolina,  — Sheppard  v.  Green, 
48  S.  Car.  165;  Pollock  v.  Carolina 
Interstate  Bldg.,  etc..  Assoc.,  48  S. 
Car.  65. 

Texas,  —  Lyons-Thomas  Hardware 
Co.  r.  Perry  Stove  Mfg.  Co.,  88  Tex. 
468;  Parlin,  etc.,  Co.  v.  Miller,  (Tex. 
Civ.  App.  i)oi)  60  S.  W.  Rep.  881; 
Muncy  v.  Matt^eld,  (Tex.  Civ.  App. 
1897)40  S.  W.  Rep.  345;  Coe  v.  Nash, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
235;  Killfoil  V.  Moore,  (Tex.  Civ.  App. 
1897)  39  S.  W.  Rep.  646;  Finegan  v. 
Read,  8  Tex.  Civ.  App.  33;  McCormick 
V.  Blum,  4  Tex.  Civ.  App.  9. 


Wisctmsin,  —  Grady  v,  Maloso,  92 
Wis.  666. 

Where  It  Is  Impoisible  to  Determine 
Interests  of  Several  Defendants  Exoept  by 
Action  Against  All.  —  Where  a  corpoiate 
officer  gives  several  bonds  with  different 
sureties  during  his  tenure  of  office, 
a  joint  action  may  be  maintained 
against  all  of  the  sureties  upon  the 
several  bonds,  if  it  appears  that  their 
principal's  liability,  if  any,  grows  out 
of  many  items  of  complicated  book 
accounts  in  the  conduci  of  such  princi- 
pal's management  of  the  corporation's 
business,  and  that  it  is  impossible  to 
determine  accurately  the  extent  of  the 
liability  of  each  set  of  sureties  until 
there  is  full  settlement  and  complete 
inquiry  into  the  conduct  of  the  busi- 
ness conducted  by  such  officer  for  his 
full  term  of  office.  Moore  v.  Waco 
Bldg.  Assoc,  19  Tex.  Civ.  App.  68. 

Where  there  Is  Single  Cause  of  Action. 

—  Where  it  appears  that  there  is  only 
one  cause  of  action  sought  to  be  en- 
forced against  several  defendants,  the 
case  is  not  one  for  application  of  the 
rules  governing  joinder  of  actions,  but 
rather  one  for  the  application  of  the 
rules  ns  to  joinder  of  parties.  Wit  v. 
Day  T12  Iowa  no;  Boslick  v,  Barnes, 
59  S.  Car.  22. 

Who  Can  Object.  —  A  defendant  inter- 
ested in  all  the  causes  of  action  which 
are  joined  cannot  complain  that  one 
of  his  codefendants  is  not  so  interested. 
Boggess  V.  Boggess,  127  Mo.  305;  Zoc- 
colo  V.  Stern,  (Supm.  Ct.  Spec.  T.)  25 
Misc.  (N.  Y.)  246. 

Joinder  of  Equitable  Causes  of  Action. 

—  The  rule  as  to  the  extent  to  which 
several  equitable  causes  of  action 
must  affect  the  parties,  in  order  to  au- 
thorize a  joinder,  is  more  liberal  than 
in  the  case  of  legal  causes.  Equitable 
causes  in  favor  of  several  defendants 
may  often  be  joined  when  the  respec- 
tive interests  of  the  parties  would  not 
justify  a  joinder  if  the  causes  were 
legal.  Whiting  v.  Elmira  Industrial 
Assoc.,  45  N.  Y.  App.  Div.  349;  Taylor 
V.  Blue  Ridge  Marble  Co.,  83  Hun  (N. 
Y.)  30;  Zoccolo  V.  Stern,  (Supm.  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  246:  Dykman 
V.  Keeney,  21  N.  Y.  App.  Div.  114: 
O'Brien  v,  Kursheedt,  79  Hun  (N.  Y.) 

615,  29  N.  Y.  Supp.  973.  See  also 
O'Brien  v.  Kursheedt,  79  Hun  (N.  Y.) 

616,  29  N.  Y.  Supp.  075;  Bauer  v. 
Piatt,  72  Hun  (N.  Y  )  326. 

Statutory  Exceptions  to  Bale  as  to  Inter- 
est of  Parties. — See  Parties  to  Actions. 
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31  e.  b.  Husband  and  Wife.  — Sec  Husband  and  Wife. 
c.  Representative  Capacity.  —  See  Executors  and 
Administrators. 

Indiana,  —See  State  v.  Parsoas,  147    ize  the  joinder.     Straus  v.  Hoadley,  23 
Ind.   579;    Mcintosh    v,   Zaring,    150    "'    ''     *  '^^         '"      ''"'       ''"' 

Ind.  301. 

Kansas,  —  See    Russell    First    Nat. 
Bank  v.  Knoll,  7  Kan.  App.  352. 

New  York,  —  See  Code  Civ,  Pro.  N. 


N.   Y.   App.    Div. 


disHnguishing 


iv.    360, 
Isear  v,  Daynes,  i  N.  Y.  App.  Div.  557. 
Compart  Isear  v,  McMahon,  (Supm.  Ct. 
Spec.  T.)  16  Misc.  (N.  Y.)  95. 

C7/i»V.  —  Bates's   Annot.  Stal.    Ohio 
Y.,  §  1790;  Bagley  v,  Lennig«  61  N.  Y.    (1897),   §  5009,  provides  that  '*  one  or 


App.  Div.  26. 

Code  Civ.  Pro.  N.  Y.,  §  454,  pro- 
vides that  two  or  more  persons  sever- 
ally liable  upon  the  same  written  in- 
strument may  all  or  any  part  oi  them 


more  of  the  persons  severally  liable  on 
an  instrument  may  be  included  in  the 
same  action  thereon."  It  has  been 
held  that  under  this  statute  parties 
severally  liable  for  a  portion  of  a  single 


be  included  as  defendants  in  the  same  debt  due  under  a  single  written  instru- 

action.     Roehr  v,   Ltebmann,  9  N.  V.  ment  might  be  joined  in  a  single  ac- 

App.  Div.  247;  Southmayd  cr.  Jackson,  tion.     Burnap  z/.  Sylvanta  Butter  Co., 

<N.  Y.  City  Ct.  Gen.  T.)  15  Misc.  ^N.  i  Ohio  Dec.  no. 

Y.)  476.     Under   this  provision,   each         Wyoming,  —  See    Rev.    Stat.    Wyo., 

defendant  must  be  severally  liable  for  §  2395;    Fisher   v.    Hopkins,  4   Wyo. 

the  whole  amount,  !n  order  to  author-  379. 
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COSTS. 

319.  L  0BHBB4L  PBlK0in.£8.  —  See  note  2. 

SIS.  XL   PB0TI8I0H8  OF  TEE  CODE  —  AUovanoM  as  a  Hatter  of  Right. 

—  See  notes  3,  6,  7. 
314*  See  note  i, 

31A,  ]HMr«ti<»^ar7  All«wwieeB.  —  See  notes  I,  2,  3,  4,  5,  6,  7. 

313.    8.  Intendment   of   Statute.   —  314.    1.  Allowanoe  Additional  Only. 

The  allowances  are   intended   as  in-  —  Hascall  v.  King,  54  N.  Y.  App.  Div. 

demnitv  for  actual   expenses    of   the  44.1.     See  also  tn/ra,  IV.  Where  Allow- 

suit.     Sea;?rist  v.  Sif^rist,  20  N.  Y.  App.  ance  May  Be  Granted  or  Refused,  note  i. 

Div«  336.  In  Case  of  Now  Trial.  —  Meeker  v.  C. 

They  are  intended  as  compensation  R.  Reminfi^ion,  etc..  Co.,  62  N.  Y.  App. 

for  the  expenses  of  litigation  not  cov-  Div.  A76. 

ered    by  ordinary    costs.     Kilmei    v,  315.    1.  Foreolotnre  Caves.  —  A  lease. 

Evening   Herald   Co.,  70  N.  Y.  App.  hold  estate  in  realty  is  not  real  prop- 

Div.  291.  erty   within    the    statute.     Barnes    v. 

They  are  intended  as  attorney's  feee.  Meyer,  (Supm.  Ct.  Spec.  T.)  25  Civ. 

Perkins  v,  Heert,  (N.  Y.  Super.  Ct.  Pro.  (N.  Y.)  372. 

Spec.  T.)  14  Misc.  (N.  Y.)  425.  «.  Suits   for    Partition.  —  Code    Cir. 

In  SnrrogBtes'  Courts.  —  See  the  fol-  Pro.  N.  Y.,  §  3261,  provides  thai   the 

lowing  cases  based  on  Code  Civ.  Pro.  article  of  which  it  and  also  section  3253 

N- Y.,  S§  2557-2567:  Matter  of  Rich-  are   parts  shall   not  affect  other  pro- 

roond,  63  N.  Y.  App.  Div.  488;  Matter  visions  whereby  the  amount  of  costs  is 

of  Bogart,  46  N.  V.  App.    Div,   240;  otherwise  *'  specially  fixed."     Section 

Matter  of  Hitcbler,  (Surrogate  Ct.)  25  1579  relates  to  costs  in  partition,  but 

Misc.  (N.  Y.}36q;  Matter  of  Ruppaner,  does  not  specially  fix  them;  and  section 

7  N.  Y.  App,  Div.  II.     And  see  also  1559  provides  for  the  awarding  and  en- 

Costs;    Probatk    and    Contest    of  forcement  of  the  plainiifi's    costs    in 

Wills.  partition  cases,  including  extra  allow- 

313.  8.  A^fn^Usatioa  npon  Written  auces,  but  does  not  specially  fix  them, 
InstnuniOBt.  —  The  defendant  in  a  sait  and  makes  no  mention  of  the  defend- 
to  construe  a  will  is  not  entitled  to  an  ant*s  costs.  It  has  been  held  that  sec- 
additional  allowance.  Hafner  v,  Haf-  tion  3253  is  not  affected  or  limited  by 
ner,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (K.  sections  1559  ^^^  i579i  ^^^  hence  that 
Y.)  99;  Matter  of  Robinson,  40  N.  Y.  additional  allowances  mav  be  awarded 
App.  Div.  30.  to  a  defendant  in  partition  where  he 

8.  Hafner    v,    Hafner,    (Supm.    Ct.  succeeds  in  preventing  a  sale  and  se- 

Spec*  T.)  34  Misc.  (N.  Y.)  99;  Matter  cures  actual  partition  instead.     Cross- 

of  Robinson,  40  N,  Y,  App.  ZMv.  30.  nsAn  v,  Wyckoff,  64  N.  Y.  App.  Div. 

7.  Becovery  of  Judgment  Kooessa^.  -^  554,  overruling  Sprague  v.  Engelbrecht, 

A  result  of  the  litigation  which,  under  (Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.) 

Code  Civ.  Pro.   hf.  Y.,  §g  3228,  3229,  464,  and  Davis  v.   Davis,  (Supm.  Ct. 

entitles  the  defendant  to  costs  has  been  bpec.  T.)  3  N.  Y.  St.  Rep.  163,  and  dis- 

held  to  be  a  sufficient  recovery  to  entitle  approving  Weed  v.  Paine,  31  Hun  (N. 

him  to  an  additional  allowance.  United  Y«)  10,  in  so  far  as  the  latter  case  sug- 

Press  V,  New  York  Press  Co.,  164  N.  gests  that  an  additional  allowance  can- 

T.  406.     See  also    infra,   IV.     Where  not  be  granted  to  the  defendant  in  the 

Allowance  May  Be  Granted  or  Rt fused,  event  of  actual  partition. 

nptes  z,  3.  The  Amendment  of  i8q8  prohibited  a 
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316*  ni.  The  Afpligatioh  —  1.  When  Made.  —  See  notes  i,2. 
317.  Votioe.  —  See  note  i. 

greater  allowance  than  two  hundred    limit   of    additional    allowances    pre- 

doUars  in  a  partition  suit  unless  a  de-    scribed  by  section  3253  cannot  be  ex- 

fense  was  interposed  therein.     Defen-    ceeded  in  equitable  cases. 

dorf  V,  Defendorf,  42  N.  Y.  App.  Div. 

166,  affirming  26  Misc.  (N.  Y.)  677.     It 

was  also  held  in   this  case  that  the 

amendment  under  consideration   was 

retroactive. 

315.  8.  See  infra,  IV.  6.  What  Are 
Difficult  and  Extraordinary  Cases. 

4.  What  Amounts  to  Defense.  —  *'  The 
courts  do  not  seem  to  have  interpreted 
the  word  '  defense  '  in  section  3253  in 
the  scientific  and  accurate  sense  which 
it  has  and  always  has  had  in  pleading. 
They  interpret  it,  strangely  enough,  to 
mean  *  answer,'  or  even  '  demurrer.* 


e.  Party  Mnit  Be  SoeeeMfaL  —  See 
infra,  IV.  Where  Allowante  May  Be 
Granted  or  Refused^  note  I. 

7.  Waterbury  v.  Tucker,  etc.,  Cord- 
age Co.,  152  N.  Y.  610. 

316.  1.  A  Beeond  MotioA  for  an  ad- 
ditional allowance,  after  denial  of  a 
former  motion,  cannot  be  made  with- 
out leave  of  court.  Manhattan  R.  Co. 
V.  Klipstein,  84  Hun  (N.  Y.)  579. 

8.  After  TriaL  —  Under  General  Prac- 
tice Rule  ^5,  the  motion  must  be  made 
before  the  adjustment  of  the  final  costs, 
I.  e.,  those  costs  which  ate  incorporated 


They  do  not  even  interpret  it     in  the  final  judgment.     Winne  v.  Fan- 


to  mean  the  contest  or  opposition  which 
a  defendant  makes  on  a  trial,  and 
which  laymen  call  a  defense,  for  an 
allowance  is  habitually  allowed,  in  the 
first  and  second  judicial  departments, 
at  least,  where  the  complaint  is  dis- 
missed for  the  plaintiff's  default,  or  a 
judgment  is  taken  against  the  defend- 
ant on  his  default,  when  the  cause  is 
reached  for  trial.**     Strauss  v.  Union 


ning,   (Supm.   Ct.   Spec.  T.)  19  Misc. 
(N.  Y.)4io. 

This  rule  does  not  prevent  one  in 
whose  favor  costs  are  taxed  under  an 
interlocutory  judgment  from  thereaftei 
applying,  before  final  judgment,  for  an 
additional  allowance.  Abbey  v.  Wheel- 
er, 57  N.  Y.  App.  Div.  417.  See  also 
Harlem  Bridge,  etc.,  R.  Co.  v.  West- 
chester, 143  N.  Y.  59,  reversing  76  Hun 


Cenu  L.  Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  (N.  Y.)  286,  wherein  it  was  held  that 

33   Misc.  (N.  Y.)  571,  in  which  case  it  where,  pursuant  to  stipulation,  a  dis- 

was  held   that  an   answer   containing  continuance  is  entered  without  preju- 

denials  only,  or  a  general  denial,  inter-  dice    to    a   motion   for  an  additional 

poses  a  defense  within  the  meaning  of  allowance,  such  allowance  may  there- 

the  statute.  after  be  granted. 

A   defense,  within   the  meaning  of        317.    1.  KeoeMity  for  Formal  Hotioe. 

the  statute,   must    tend   to  defeat,   in  —  Where  the  Application  Is  Made  After 

whole   or    in   part,   the   relief   against  the  Trial,  notice  must  be  given.    Bush 

which  it  is  interposed.     Defendorf  v,  v.   O'Brien,   52  N.   Y.  App.  Div.  452; 


Moskowiz  V.  Hornberger,  (Supm.  Ct. 
App.  T.)  20  Misc.  (N.  Y.)  558,  reversing 
(N.  Y.  City  Ct.  Gen.  T.)  19  Misc.  (N. 
Y.)  429;  Toch  r.  Toch,  9  N.  Y.  App. 
Div.  501;  Griggs  ».  Brooks,  79  Hun 
(N.  Y.)  394.     But  see  Mautner  v.  Pike, 


Defendorf,  42    N.   Y.    App.   Div.    166, 
affirmiii!^  26  Misc.  (N.  Y.)  677. 

A  demurrer  is  a  defense.  Winne  v. 
Fanning,  (Supm.  Ct.  Spec.  T.)  19  Misc. 
(N.  Y.)  410. 

The  Fact  that  a  Defense  Was  Interposed 
Most  Appear  as  a  condition  precedent  (Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
for  the  allowance.  Barnes  v.  Meyer,  500.  ajffirmino  (N.  Y.  Ci(y  Ct.  Gen.  T.) 
(Supm.  Ct.  Spec.  T.)  25  Civ.  Pro.  (N.  32  Misc.  (N.V.)  745,  and  riVim^  Mitchell 
Y.)  3/2.  V,  Hall,  (Supm,  Ct.  Spec.  T.)  7  How. 

5.  The  Action  May  Be  Legal  or  Eqvl-  Pr.  (N.  Y.)  490,  holding  that  if  the  ap- 
table.  —  In  equitable  actions  additional  plication  is  made  to  the  trial  judge  at 
allowances  may  be  made  independently     the  same  term  at  which  trial  is  had,  no 


of  section  3253,  and  in  excess  of  the 
limits  therein  prescribed.  Stevens  v. 
Central  Nat.  Bank,  (Supm.  Ct.  Spec. 
T.)  24  Misc.  (N.  Y.)  344;  Roberts  v. 
New  York  El.  R.  Co.,  (N.  Y.  Super.  Ct. 


notice  IS  necessary. 

Whi're  there  Are  Sez>eral  Parties  to  a 
suit,  notice  of  a  motion  for  an  addi- 
tional allowance  to  one  must  be  given 
to  all  the  others.     Bush  r.  O'Brien,  52 


Gen.    T.)   12   Misc.  (N.    Y.)   345.     But     N.  Y.  App.  Div.  452. 

see  Matter  of  Robinson,  40  N.  Y.  App.        Waiver  of  Notice.  —  Where  no  notice 

Div.  30,  wherein  it  was  held  that  the     is  given  of  an  application  for  an  allow- 
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317.  2.  To  What  Court  Made.  —  See  note  2. 

SI  8.  Where  the  Trial  Ib  Before  a  Beferee.  —  See  note  2. 

4.  Appeal  from  Order  Oranting  or  Befosiiig  Additional 
Allowanoe  —  [Appellate  Biyition.  —  By  an  amendment  of  the  New 
York  Constitution  in  1894,  jurisdiction  previously  existing  in  the 

General  Term  to  review  orders  made  on  an  application  for  an 
additional  allowance  was  conferred  on  the  Appellate  Division. 
See  note  4/2.] 

ance,  the  defect  cannot  be  cured  by  a  Super.   Ct.   Spec.  T.)   lo   Misc.  (N.  Y. 

waiver  of  notice  filed  on  a  motion  for  a  103;  Schneider  v.  Rochester,  50  N.  Y. 

resettlement  of  the  order  granting  the  App.  Div.  22. 

allowance.     Bush  z.  O'Brien,  52  N.  Y.        Whether  there  Wai  a  Snffloient  Baaii 

App.  Div.  452.  Shown  for  an  additional  allowance  was 

317.    2.  Application  to  Trial  Court. —  considered    in    the    following    cases. 

Under  the  Supreme  Court  Rules  (now  Volger  z'.  Force,  63  N.  Y.  App.  Div.  122; 

General  Practice  Rule  45)  the  applica-  Deuterman  v.  Gainsborg,    54    N.    Y. 

tion  must  be  made  to  the  court  or  judge  App.  Div.  575 ;  Genet  v.  Delaware,  etc., 

who  tried  the  case.     Toch  v.  Toch,  9  Canal  Co.,  49  N.  Y.  App.  Div.  645,  63 

N.  Y.  App.  Div.   501;  Wiley  ».  Long  N.  Y.  Supp.  230;  Werner  v,  Franklin 

Island  R.  Co.,  88  Hun  (N.  Y.)  177.  Nat.   Bank,  49  N.  Y.  App.  Div.  423; 

IVaizffr.  —  This  requirement  may  be  People  v.   Page.   39  N.  Y.   App.   Div. 

waived,  and  hence  the  objection  that  it  no;    Parish    v.    New    York    Produce 

was  not  complied  with  cannot  be  made  Exch.,  54   N.  Y.  App.  Div.  323;  Laird 

for  the  first  lime  on  appeal.     Wilber  r.  v.   Littleficld,  34  N.  Y.  App.   Div.  43; 

Williams,  4  N.  Y.  App.  Div.  444;  Wiley  Black  7'.  Brooklyn  Heights  R.  Co.,  32 

••.   Long   Island   R.   Co.,    88  Hun  (N.  N.  Y.  App.  Div.  468;  Koehler  i^.  Brady, 

Y.)  177.  22  N.  Y.  App.  Div.  624,  47  N.  Y.  Supp. 

Obvious  Pnrpoee  of  Bnle.  —  Wilber  v.  984;  Arthur  v.   Dalton,  14  N.  Y.  App. 

Williams,  4  N.  Y.  App.  Div.  444;  Meyer  Div.   115;  Proctor  r.   Soulier.  8  N.  Y. 

Rubber  Co.  v.  Lester  Shoe  Co.,  86  Hun  App.  Div.  69;  Hayden  v.  Mathews,  4 

(N.  Y.)  473.  N.  Y.  App.  Div.  338;  Preston  v.  Howk, 

3111.    2.  Trial  Before  Beferee.  —  The  3  N.  Y.  App.  Div.  43;  Hart  v.  Ogdens- 

application  cannot  be  made  to  a  referee,  burg,  etc.,  R.  Co.,  89  Hun  (N.  Y.]  316; 

Pinsker  v.  Pinsker,  44  N.  Y.  App.  Div.  Dc  Long  v.  De  Long  Hook,  etc.,  Co., 

501.  89  Hun  (N.  Y.)  399. 

^.  Jnriidietion  of  Appellate  Diyiaion.  What  Is  the  Proper  Basis  for  the  Com- 
—  Const.  N.  Y.,  art.  6,  §  2.  See  also  pntation  of  the  allowance  was  con- 
Harlem  Bridge,  etc.,  R.  Co.  v.  West-  sidered  in  the  following  cases:  Selfter 
cheater,  143  N.  Y.  59;  Abbey  v.  Wheel-  v.  Brooklyn  Heights  R.  Co..  53  N.  Y. 
cr,  57  N.  Y.  App.  Div.  417;  Preston  v,  App.  Div.  443;  Bates  v.  Fish  Bros. 
Howk,  3  N.  Y.  App.  Div.  43;  People  Wagon  Co.,  50  N.  Y.  App.  Div.  38; 
r.  Coler,  58  N.  Y.  App.  Div.  347;  Peo-  Woodbridge  v.  Saratoga  Springs  First 
pic  ».  Hertle,  46  N.  Y.  App.  Div.  505:  Nat.  Bank,  45  N.  Y.  App.  Div.  166; 
Matter  of  Grade  Crossing  Com'rs,  20  Mills  v.  Ross,  39  N.  Y.  App.  Div.  563; 
N.  Y.  App.  Div.  271.  Laird  v   Liiilefield.  34  N.  Y.  App.  Div. 

What  Is  a  Snifioient Basis  for  an  allow-  43;  Commercial    Nat.   Bank  v.  Hand, 

ance  was  considered  in   the  following  27  N.  Y.  App.  Div.  145;  Parish  v.  New 

cases:  Opitz  z/.  Ham  men,  41  N.  Y.  App.  York   Produce   Exch.,   54  N.  Y.  App. 

Div.  468;  Husied  v.  Thomson,  38  N.  Div.  323. 

Y.  App.   Div.  315;  Black  v.  Brooklyn        At  What  Stage  of  an  Action  an  AUow- 

Heights  R.  Co.,  32  N.  Y.  App.  Div.  anoe  May  Be  Granted  will  be  considered 

468;  Rochester,  etc.,  R.  Co.  v.  Roches-  on  appeal.     New   York,  etc..  Cement 

ter,  17  N.  Y.  App.  Div.  257;  Proctor  v.  Co.  v.  keator,  62  N.  Y.  App.  Div.  577; 

Soulier,  8  N.  Y.  App.  Div.  69;  Gqdley  Abbey  v.  Wheeler,  57  N.  Y.  App.  Div. 

V.  Kerr  Salt  Co.,  3  N.  Y.  App.  Div.  17;  417;  Rawlinson  v.  Brainerd,  etc.,  Co., 

Heert  v.  Cruger,  (C    PI.  Gen.  T.)  14  53  N.  Y.  App.   Div.    147;  Hackett  v. 

Misc.  (N.  Y.)  508;  De  Long  v.  De  Long  Equitable  L.   Assur.  Soc,  (Supm.  Ct. 

Hook,  etc.,  Co.,  89  Hun  (N.  Y')  399;  Spec.  T.)  30  Misc.  (N.  Y.)53o;  Hascall 

Smallwood  v.    Schwietering,    (N.    Y.  v.  King,  54  N.  Y.  App.  Div.  441. 
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919.  Court  of  Appeals.  —  See  note  2. 

Whotlier  a  Cage  Is  Bii&oiilt  and  Sz-  SffiMt  of  Improper  AUowanoe  on  ludg- 

traordinary  is  a  question  which  will  be  ment.  —  An  improper  allowance  is  pot 

considered.     Lozier  r.   Saratoga  Gas,  ground   tor    modifying  the  judgment 

etc.,   Co.,   59   N,   Y,  App.    Div.    390;  where  it  does  not  appoar    Chat  such 

Angier  v.  Hagcr,  51  N.  Y.  App.  Div.  allowance  was   included   in   the  costs 

171;  Citizens*  Nat.  Bank  v,  Lilienthal,  which  were  taxed.     Koehler  v,  Brady. 

40  N.  Y.  App.  Div.  609,  57  N.  Y.  Supp.  22  N.  Y.  App.  Div.  624,  47  N.  Y.  Supp. 

567;  Allen  «/.  Albany   R.  Co.,  22  N.  Y.  984,  affirmed  id^  N.  Y.  565. 

App.  Div.  222;  Seagrist  v,   Sigrist,  20  Laches,  such  as  allowing  an  order  for 

K.  Y.  App,  Djv.   336;  Gillespy  v,   Bil-  an  additional  allowance  to  stand  for 

brougb,  15  N.  Y.  App.  Div.  212;  Hart  ten  years,  will  bar  the  right  to  relief 

L.    New   York,    16   N.    Y.    App.    Div.  from    the   payment  of  the  allowance. 

227.  though  the  court  which  imposed  it  was 

Beview  of  Bisoretion.  —  The  discretion  without  authority  to  do  so.     Griggs  v. 

of  the  trial  as  to  when  an  allowance  Brooks,  79  Hun  (N.  Y.)  394. 

should  be  granted  or  refused  was  re-  BeiaittUg  Case  Back. —  When  the  trial 

viewed  in  Maher  v.  Garry,  3  N.  Y.  App.  court  has  denied  an  allowance  for  want 

Div.  480.  of  power,  upon  ret^ersal  the  application 

As  to  Amount  of  Allowafue^  —  The  will  be  remitted  to  such  coutt  for  de- 
discretion  of  the  trial  court  as  to  the  terfnination  on  the  merits.  Cross- 
amount  of  the  allowance  is  reviewable  man  v.  Wyckoflf,  64  N.  Y.  App.  Div. 
by  the  Appellate  Division.     Seagrist  v.  554. 

Sigrist.  20  N.  Y.  App.  Div.  536;  Hart  II19,    9.  Jnrisdittioa  of  Court  of  Ap- 

V,  New  York»  16  N.  Y.  App.  Div.  227;  peals.  —  The  Court  of   Appeals   may, 

Gordon  v.  Strong,  15  N.  Y.  App.  Div.  on  appeal  from  the  Appellate  Division, 

5x9;    People  V,  Rochester  Dime  Sav.,  review  the  question  of  the  trial  court's 

etc.   Assoc.,   7  N.  Y.  App.   Div.  350;  authority  to  make  the  allowance    of 

Hagenbuchle  v.   Schultz,  69  Hun  (N.  which    complaint     is    made.      Wood- 

Y.)  183.  bridge  v.  Saratoga  Springs  First  Nat. 

Abuse  of  Discretion,  —  The  action  of  Bank,    166    N.    Y.   238,    wherein    the 

the  trial  court  in  awarding  a4ditional  question  revieired  was  whether  there 

allowances  will   not  be  disturbed   by  was  sufficient  evidence  of  the  amount 

the  Appellate  Division  unless  there  has  involved  to  justify  Ihe  tnat  court  in 

been  an  abuse  of  discretion.     Wood-  exeiciaing  its  discretion  in  the  matter 

bridge  v,  Saratoga  Springs  First  Nat.  of  awarding  allowances;  The  United 

Bahk.  166  N.  Y.  238;  Delmar  v,   Del-  Press  t.  New  York  Press  Co.,  164  N. 

mar,  65  N,  Y.  App.  Div.  582;  Brewster  Y.  406,  wherein  the  questioo  was  the 

V,  Hornellsville,  35  N.   Y.  App.   Div.  power  of  the  trial  court  to  grant  an 

626,  54  N.  Y.  Supp.  9T5;  Liebetrut  e-.  additional  allowance  where  the  ptaia- 

Gaskin,  35  N.  Y.  App.  Div.  626;  54  N.  tiff  recovers  less  than  fifty  dollars,  and 

Y.  Supp.  909;  Seagrist  t/.  Sigrist.  20  N.  the  defendant  recovers  ordinary  costs 

Y,  App.   Div.  336;  Proctor  r.  Soulier,  pursuant   to    Code   Civ.    Pro.    N.    Y., 

8  N.  Y.  App.  Div.  69:  Wilber  v.  Will-  ^  3228,  3229;  Mauerof  Brooklyn^  148 

iams,  4  N.  Y.  App.  Div.  444;  Preston  N.  Y.   107,    wherein   tlM  question  re- 

V.  Howk,  3  N.  Y.  App.  Div.  43;  Eamea  viewed   was   whether  the   proceeding 

Vacuum  Brake  Co.  v.  Prosaer,  88  Hun  was  one  in  which  an  allowance  could 

(N.    Y.)    343;    Meyer   Rubber    Co.    v.  be  granted;  HarlecQ  Bridge,  etc.,   R. 

Lester  Shoe  Co..  86  Hun  (N.  Y.)  473.  Co.    v,   Westchester,    143    N.    Y.    59, 

Whether  an  Award  of  an  AAdiUoAtl  wherein  it  was  intimated  tliat  if  the 

Allowance  as  a  Condition  of  the  Sight  to  point  had  been  presented  properiy,  the 

PiseoatiAoo  was  justified  by  the  facts  court  would  have  reviewed  the  ques- 

was  reviewed  in   Peet  v.  Kimball,  58  tion  as  to  whether  there  was  any  sut>- 

N.  Y.  App.  Div.  329.  ject-matter  involved  which  was  showo 

Whore  the  Appeal  Book  Does  Hot  Con-  to  have  value.    See  also  Stevens  v, 

tain  All  the  Prooeodings  had  on  the  trial.  Central  Nat.  Bank,  168  N.  Y.  560. 

the  Appellate  Division  will  tiot  review  The  Visorotion  of  the  Trial  Covt,  when 

the  exercise  of  the   trial  court's  dis-  jts  exercise  is  authorized,  will  not  be 

cretion  in  the  matter  of  an  additional  controlled   by  the  Court  of    Appeals, 

allowance.     Meyer  Rubber  Co.  v,  Les-  Wood  bridge  v,  Saratoga  Springs  First 

ter  Shoe  Co.,  86  Hun  (N.  Y.)  473,  Nat.  Bank,  U^  N.  Y.  238, 

•0 
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330.  IT.  Whzbe  Allowance  Mat  Be  OsAimD  OB  BEFtrssB. 
—  1.  In  General.  —  See  notes  f,  2,  3. 

Where     the     Allowance    Is    Granted  441,  <//j/t»f»xV^iii^  Barnard  e/.  Hall,  143 

Against  the  tVroti^  Party,  the  Court  of  N.  Y.  339;  Brown  v.  Farmers*  L.  &  T. 

Appeals  may  modify  ihc  order  so  as  to  Co.,  (Supm.  Cl.)  24  Abb.  N.  Cas.  (N. 

require   the  proper  party  to  pay  the  Y.)  160,  and  Parrott  v.  Sawyer.  26  Hun 

allowance.     Roberts  v.  New  York  El.  (N.  Y.)  466.     See  also  Barnard  v.  Hall. 

R.  Co.,  155  N.  Y.  31,  wherein  the  Court  143  N.  Y.  339.  wherein  it  was  held  that 

of  Appeals  required  a  plaintiff  who  had  as  the   Court  Of  Appeals  did  not  pass 

brought  in  unnecessary  parlies  defend-  upon  the  costs  in  the  trial  court,  the 

ant   to  pay  an  allowance  awarded  by  latter  court,  in  entering  judgment  upon 

the  trial  court  to  such  parties  against  the   remittitur,   might  grant  an  addi- 

iheir  codefendants.  lional  allowance  to  the  successful  ap- 

Bemittiiig     Case     Baok.  —  Harlem  peilant. 

Bridge,   etc.,   R.   Co.    v.    Westchester.  Where  a  Decision  Is  Partially /Reversed 

143  N.  Y.  59.  without  disturbing  the  judgment  for 

Allowanoe  Sabseqaent  to  AppeaL  —  In  costs  rendered  in  favor  of  the  appellee 
an  Action  at  Law  wherein  the  decision  by  the  trial  court,  such  court,  in  enter- 
of  the  trial  court  is  reversed  by  the  ing  judgment  upon  the  remittitur,  can> 
Court  of  Appeals,  with  direction  to  not  grant  an  additional  allowance  to 
enter  judgment  for  the  appellant,  the  the  appellant.  Stevens  v.  Central  Nat. 
trial  court  may,  before  entering  judg-  Bank,  168  N.  Y.  560. 
ment  on  the  remittitur,  hear  and  grant  Supreme  Court,  Appellate  Term.  —  Final 
an  application  for  an  additional  allow-  exercise  of  discretion  as  to  additional 
anctr  to  the  appellant  without  any  allowances  lies  with  the  General  Term 
special  direction  to  that  effect  from  the  of  the  New  York  City  Court,  and  can- 
Court  of  Appeals,  this  practice  not  not  be  reviewed  by  the  Appellate  Term 
being  open  to  the  objection  that  it  al-  of  the  Supreme  Court.  Petty  v.  Metro- 
lows  an  addition  to  the  judgment  of  politan  St.  R.  Co.,  (Supm.  Ct.  App.  T.) 
the  Court  of  Appeals,  since  in  actions  34  Misc.  (N.  Y.)  517;  Carney  v.  Keilly, 
at  law  that  court  has  nothing  to  do  (Supm.  Ct.  Ajpp.  T.)  18  Misc.(N.  Y.)  11. 
with  the  discretion  of  the  trial  court  in  320.  1.  Aooovery  of  Ordinary  Costs 
the  matter  of  additional  allowances.  Essential. —  Brewster  i^.  Hoinellsville, 
Hascall  v.  King,  54  N.  Y.  App.  Div.  35  N.  Y.  App.  Div.  626,  54  N.  Y.  Supp. 
441,  wherein  the  above  principle  was  915;  Kahn  v.  Schmidt,  83  Hun  (N.  V.) 
announced  by  the  court  in  distinguish-  541. 

ing  the  case  under  consideration  from  Allowances  FoUow  Ordinary  Costs.  — 
Parrott  v.  Sawyer,  26  Hun  (N.  Y.)  466.  The  Applicant  Need  Not  Be  the  Prevail- 
In  the  latter  case  the  trial  court  held  ing  Party,  but  it  is  sufficient  if  he  re- 
that  the  allowance  could  not  be  granted,  coveis  ordinary  costs.  The  United 
on  the  ground  that  it  would  be  an  Press  v.  New  York  Press  Co.,  164  N. 
addition  to  the  judgment  of  the  Court  Y.  406,  wherein  it  was  held  that  an 
of  Appeals,  which  decision  was  re-  additional  allowance  may  be  granted 
versed  by  the  General  Term,  26  Hun  to  a  defendant  who  recovers  ordinary 
(N.  Y.)  466.  costs   under  Code  Civ.    Pro.    N.   Y., 

In  an  Equitable  Action  each  court  §§  3228,  3229,  because  the  plaintiff  re- 
through  which  the  case  passes  has  dis-  covers  less  than  fifty  dollars. 
cretion  as  to  costs:  and  hence  where  An  Additional  Allowance  Af^ainsi  an 
the  Court  of  Appeals,  in  reversing  the  Administrator  may  be  granted  where 
decision  of  the  trial  court  in  such  a  he  is  liable  for  ordinary  costs.  Rich- 
suit,  passes  upon  the  question  of  costs  ards  v,  Stillman,  57  N.  Y.  App.  Div. 
in  all  the  lower  courts,  the  trial  court.  182. 

in  entering  judgment  for  the  appellant  Additional  AllowancM  Hot  Included  in 

upon  the  remittitur,  cannot,  in  the  ab-  Term  "  Costs.'*  —  The  allowance  is  ad- 

sence  of   the  special  direction  of  the  diiional  only,  and  hence  an  award  by 

Court  of  Appeals,  hear  an  application  the  Court  of  Appeals,  in  remanding  an 

for  an  additional  allowance,  since  an  equity  case,  of  "  costs  to  the  appellants 

allowance  without  the  permission  of  in  all  courts  *'  does  not  authorize  the 

the  Court  of  Appeals  would  be  an  ad-  trial  court  to  grant  to  the  successful 

dition  10  the  judgment  of  that  couit.  appellant  an  additional  allowance  upon 

HascaU  V,  King,  54  N.  Y.  App.  Div.  the  amount  of  the  judgment  entered 
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991.  See  note  2. 

2.  Snbject-matter  Mart  Poinmss    Pecnniary  Value.  —  See 

note  3, 

upon  the  remittitur.     Hascali  v.  King,  ject-matter  of  an  Injunction  Suit  Is  Not 

54  N.  Y.  App.  Div.  441.  Susceptible  to  a  Money  Valuation^  and  no 

SdO.    8.  TheLit^^atioiiMastBeSnded.  damages    are    claimed,  no  additional 

— The  order  granting  an  additional  al-  allowance  can  he  granted.     Schneider 

lowance  cannot  be  made  until  all  the  v.  Rochester,  50  N.  Y.  App.  Div.  22, 

issues    have    been  disposed    of;    and  wherein  it  was  held  that  no  allowance 

hence  where  there  are  several  defend-  could  be  granted  to  a  plaintiff   who 

ants,  an  allowance  granted  when   the  secured  a  judgment    restraining    the 
issue  as  to  one  of  them  is  still   un- 
determined is  unauthorized.     Bush  v, 
O'Brien,  52  N.  Y.  App.  Div.  4f52. 


common  council  of  a  city  from  order- 
ing a  reappraisal  of  damages  in  con- 
demnation proceedings,  on  the  ground 
Upon    Interloeatory   Jodgment.  —  No    that  the  order  setting  aside  the  former 


allowance  can  be  granted  upon  an 
interlocutory  judgment.  Abbey  v, 
Wheeler,  57  N.  Y.  App.  Div.  417. 

8.  Wood  V.  Hubbard,  29  N.  Y.  App. 
Div.  i66. 


appraisal  was  void  as  having  been  en- 
tered without  a  hearing;  since  the 
council's  right  to  set  aside  such  ap- 
praisement after  a  proper  hearing  be- 
ing left  unadjudicaied,  there  was  no 


Baoonsideratlon  of  Order  Granting  Al-    subject-matter  in  the  suit  susceptible 


lowanoe.  —  Where  an  allowance  is 
granted,  the  amount  thereof  to  be 
thereafter  determined,  the  authority  of 
the  court  in  the  premises  is  not  ex- 
hausted, and  it  may  thereafter  refuse 
to  grant  any  allowance  at  all.  Raw- 
linson  v.  Brainerd,  etc.,  Co.,  53  N.  Y. 
App.  Div.  147. 

BetrialB.  —  An  Additional  Allotvance 


to  a  money  valuation;  Husted  z/.  Thom- 
son, 38  N.  Y.  App.  Div.  315,  wherein 
an  injunction  and  general  relief  was 
sought  in  regard  to  a  purported  release; 
Godley  7'.  Kerr  Salt  Co.,  3  N.  Y.  App. 
Div.  17,  wherein  the  pollution  of  a 
stream  was  sought  to  be  enjoined. 

Where  Damages  Are  Claimed  but  Not 
Allowed  in  a  simple  injunction  suit,  an 


May  Be  Granted  to  an  Appellant  vih^it  additional  allowance  cannot  be  granted 
the  judgment  against  him,  including  to  the  plaintiff.  Volger  v.  Force,  63 
an  additional  allowance  to  the  ap-  N.  Y.  App.  Div.  122,  wherein  the  in- 
pellee.  is  reversed,  and,  pursuant  to  fringement  of  a  trademark  was  en- 
the  order  of  remand,  judgment  is  en-  joined,  but  the  damages  claimed  were 
tered  in  the  appellant's  favor.  Stevens  disallowed.  But  see  Perkins  v.  Heert, 
V.  Central  Nat.  Bank,  (Supm.  Ct.  Spec.  (N.  Y.  Super.  Ct.  Spec.  T.)  14  Misc. 
T.)  24  Misc.  (N.  Y.)  344.  (N.  Y.)  425,  wherein  it  was  held  that 
An  Allowance  Granted  to  a  Plaintiff  in  a  suit  to  enjoin  the  infringement  of 
on  a  First  Trial  cannot  be  taxed  on  a  a  trademark,  the  value  of  the  trade- 
second,  though  the  plaintiff  again  pre-  mark  is  a  sufficient  basis  for  an  addi- 


vails  and  recovers  more  than  before; 
since  if  an  allowance  on  a  first  trial 
were  allowed  on  a  second,  it  might  re- 


tional  allowance. 

Where  there  Is  No  Proof  of  the  Value 
of  the  sub;ect-matter  of  a  simple  in- 


sult, in  the  event  of  a  smaller  recovery    Junction,  no  allowance  can  be  granted. 


on  the  second  trial,  in  ihe  granting  of 
an  allowance  in  excess  of  five  percent, 
on  the  recovery.  Meeker  v,  C.  R. 
Remington,  etc.,  Co.,  62  N.  Y.  App. 
Div.  476. 
331.    2.  Demnrrer.  —  An   allowance 


People  V.  Page,  39  N.  Y.  App.  Div. 
no;  Koehler  v.  Brady,  22  N.  Y.  App. 
Div.  624,  47  N.  Y.  Supp.  984;  De  Long 
7/.  De  Long  Hook,  etc.,  Co.,  89  Hun 
(N.  Y.)  399;  Small  wood  v,  Schwieter- 
ing,  (N.  Y.  Super.  Ct.  Spec.  T.)  10  Misc. 


may  be  awarded  on  a  judgment  upon  (N.  Y.)  103. 

a  demurrer.   Winner/.  Fanning,  (Supm.  Where  the  Subject-matter  Has  a  Money 

Ct.  Spec.  T.)  19  Misc.  (N.  Y.)  410.  Value  and  there  Is  Evidence  thereof,  an 

Dismissal  for  Want  of  f ur  is  diction  is  additional  allowance  may  be  granted 

not  such  a  disposition  of  the  case  as  will  in  an  injunction  suit,  as  in  other  cases, 

authorize    an     additional    allowance.  New   York,   etc..  Cement  Co.  v,   Kea- 

Toch  f/.  Toch,  9  N.  Y.  App.  Div.  501.  tor,  62  N.  Y.  App.  Div.  577;  Chase  v. 

See  also  Opitz  v.  Hammen,  41  N.  Y.  Syracuse,  (Supm.  Ct.  Spec.  T.)  34  Misc. 

App.  Div.  468.  (N.  Y.)  144,  both  cases  being  for  an 

3.  Injunction  ftoits, —  Where  the  Sub^  injunction    to    restrain    the    issue  of 
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333.  3.  Where  Court  May  Exercise  Discretion.  —  See  note  i. 

municipal  bonds;  Freeman  v.  Brooks,  sets   from    the   defendant,   but    fails. 

(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  Proctor  v.  Soulier,  8  N.  Y.  App.  Div.  69. 

450,  wherein  the  payment  of  a  fixed  See  also  Dorsett  v.  Ormiston,  53  N.  Y. 

sum  of  money  was  sought  to  be  en-  App.  Div.  629,  65  N.  Y.  Supp.  931. 

joined;  Hart  v.  New  York,   16  N.  Y.  Suit   to  Dissolve  Corporation.  —  In  a 

App.   Div.  227;  Gordon  v.  Strong,  15  suit  to    dissolve    a    corporation,    the 

N.  Y.  App.  Div.  519,  both  cases  being  value  of  the  franchise  is  involved  and 

suits  to  restrain  waste  of  public  funds,  may  form  the  basis  for  an  additional 

See  also  Empire  City  Subway  Co.  v,  allowance.     People  r.  Rochester  Dime 

Broadway,  etc.,  R.  Co.,  87  Hun  (N.Y.)  Sav.,  etc.,  Assoc.  7   N.  Y.  App.  Div. 

279,  affirmed  159  N.   Y.   555;  Harlem  350. 

Bridge,  etc.,  R.  Co.  i/.  Westchester,  143  333.  1.  Disoretion   of   Court.  •—  The 

N.  Y.  59;  Hudson  River  Telephone  Co.  Situation  of  the  Defeated  Party  will  be 

V.  Watervliet  Turnpike,  etc.,  Co.,  135  considered  by  ihe  court  in  the  exercise 

N.  Y.  394,  reversing  61  Hun  (N.  Y.)  140;  of  its  discretion  in  the  matter  of  addi- 

Rochester,  etc.,  R.  Co.  v,  Rochester,  tional  allowances.     Stevens  v.  Central 

17  N.  Y.  App.  Div.  257.  Nat.    Bank,  (Supm.  Ct.  Spec.  T.)  24 

Other   Aetions    Where    Subject-matter  Misc.  (N.  Y.)  344. 

Has  Ho  Feeoniary  Value.  —  Jn  a  Suit  for  Where  an  Allowance  Would  Diminish 

Mere    Reformation    of  a    Contract^    no  a  Fund  already  insufficient  to  pay  all 

allowance  can  be  granted.     Heert  v.  parties  entitled  to  be  paid  therefrom, 

Cruger,  (C.  PI.  Gen.  T.)  14  Misc.  (N.  it  will  be  refused.     Kelly  v.  Chenango 

Y.)  508;  Christopher,  etc..  St.  R.  Co.  Valley  Sav.  Bank,  (Supm.  Ct.  Spec.  T.) 

V,  Twenty-third  St.  R.  Co.,  (Supm.  Ct.  45  N.  Y.  Supp.  658,  wherein  an  allow- 

Gen.  T.)  20  N.  Y.  Supp.  556.  ance  was  refused  in  an  action  against 

In  a  Suit  to  Reinstate  an  Insurance  a  bank  to  recover  deposits,  the  assets 

/'^/iV^.  the  value  of  the  policy  not  being  of  the  bank  being  insufficient  to  pay 

shown,  no  allowance  can  be  granted,  all  the  depositors  in  full. 

Strauss   v.   Union    Cent.    L.  Ins.  Co.,  Where    the  Judgments  of  the    State 

(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  571.  Courts  Are  Reversed  by  a  Federal  Courts 

In  a   Suit  to  Establish  an  Interest  in  the  trial  court  will  not  refuse  an  allow- 

Land^  where  the  value  of  the  land  is  ance  to  the  appellant  merely  because 

not  shown,  no  allowance  can  be  made,  he  has  succeeded  against  the  views  of 

Deuterman  z/.  Gainsborg,  54N.  Y.  App.  the  state  courts.     Stevens  v.  Central 

Div.  575.  Nat.   Bank,   (Supm.    Ct.  Spec.  T.)  24 

Beferenoe  to  Determine  Value. — Where,  Misc.  (N.  Y.)  344. 

after  an  order  of   reference  to  deter-  Hardship.  —  An  allowance  will  not  be 

mine  the  plaintiff's  damages  and  for  granted   where   it   will   be    a    special 

an  additional  allowance  to  him,    the  hardship  upon  the  defeated  party  to 

amount  thereof  to  be  determined  on  pay  it.     Maher  v.  Garry,  3  N.  Y.  App. 

the  confirmation  of  the  referee's  report,  Div.  480. 

the  plaintiff  elects  not  to  go  to  a  refer-  Ponishment. —  Where  the  Plaintiff'' s 
ence,  and  moves  for  the  allowance  upon  Conduct  Has  Misled  the  Defendant ^  thus 
affidavits  of  the  value  of  the  subject-  causing  the  latter  to  interpose  a  de- 
matter  involved,  the  court  may  refuse  fense,  no  allowance  will  be  granted  to 
to  grant  any  allowance  at  all.  Rawlin-  the  former.  Kelly  z/.  Chenango  Valley 
son  V.  Brainerd.  etc.,  Co.,  53  N-  Y.  Sav.  Bank,  (Supm.  Ct.  Spec.  T.)  45  N. 
App.  Div.  147.  Y.  Supp.  658. 

Partnership  Actions.  —  An  Allowance  A  Plaintiff  Who  Brings  in  Unneces' 
May  Be  Granted  to  the  Plaintiff  in  an  sary  Parties  Defendant  should  be  re- 
action between  partners  for  an  account-  quired  to  pay  out  of  his  recovery  any 
ing,  wherein  he  recovers  assets  of  additional  allowance  granted  to  such 
value  from  the  defendant.  Hagen-  parties  because  of  their  success  against 
buchle  V.  Schultz,  69  Hun  (N.  Y.)  183;  their  codefendants.  Roberts  v.  New 
Hasbrouck  v.  Marks,  58  N.  Y.  App.  York  El.  R.  Co.,  155  N.  Y.  31,  modi- 
Div.  33,  affirmed  170  N.  Y.  594.  fyi^g  (N-  Y.   Super.  Ct.   Gen.   T.)   12 

An  Allowance  May  Be  Granted  to  the  Misc.  (N.  Y.)  345. 

Defendant  in  an  action  between  pari-  Imposing  Terms,  —  An  additional  aU 

ners  for  an    accounting  wherein   the  lowance  conditioned  upon  the  contin- 

plaintiff  seeks  to  recover  valuable  as-  gency  of  an  appeal   by  the  defeated 
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MM-aae     additional  allowances  Voi.  i. 

934.  See  note  i. 

335.  4.  Special  ProceedingB.  —  See  note  i . 

336.  5.  Wliero  Defendant  Is  Entitled.  —  See  note  i . 

6.  What  Are    Difficnlt  and    Eztraerdinary  Oaeei.^See 
note  2. 

party  Is  improper  as  being  a  restriction  fore  instituting  condemnation  proceed- 

npon  the  right  of  appeal.    Thames  L.  ings   will    not    render    the   petitioner 

&  T.  Co.  V.  Hagemeyer,  38  N.  Y.  App.  therein  liable  for  an  additional  allow- 

Div.  449.  ance.     Manhattan  R.  Co.  r.  McKee,  i 

The  payment  of  an  allowance  may  N.  Y.  App.  Div.  488. 

be  imposed  as  a  condition  of  the  right  Section  jjj 2  Is  Not  Limited  by  Section 

to  discontinue.     See  infra ^  IV.  7.   On  jsjjy  ^^^  additional  allowances  may 

Discontinuance^  note  Terms.  be  granted  in  condemnation  proceed- 

334.  1.  The  Fact  that  the  Plaintiff  Ings,  though  the  case  is  neither  diffl- 
Recovers  Much  Less  than  His  Claivt  may  cult  nor  extraordinary .  The  nature  of 
properly  influence  the  court  In  deter-  the  case  should,  nevertheless,  be  con- 
mining  whether  to  grant  an  additional  sidered  by  the  court  in  determining 
allowance  to  the  plaintiff.  Meyer  the  amount  of  an  allowance.  Matter 
Rubber  Co.  v,  Lester  Shoe  Co..  86  Hun  of  Grade  Crossing  Com'fs,  ig  Misc.  (N. 
(N.  Y.)  473.  Y.)  230. 

dSI5.  1.  special  proceedings  Are  De-  Xandamus. — The  special  proceedings 

fined  h^  Code  Civ.  Pro.  N.  Y.,  ^  3334,  in  which  additional  allowances  under 

as  proceedings  other   than    ordinary  section    3253,    as    amended,    may   be 

prosecution   by  one    against  another,  granted  being  limited  by  such  section 

and  costs  in  such  proceedings  are  con-  to  special  proceedings  by  certiorari,  no 

trolled  by  section  3240,  and  do  not  in-  additional  allowance  can  be  granted  in 

elude  additional  allowances.      Matter  mandamus    proceedings.      People    v. 

of  Grade  Crossing  Com'rs,   20  N.  Y.  Coler,  58  N.  Y.  App.  Div.  347,  reversing 

App.  Div.  271,  citin:^  Matter  of  Holden,  33  Misc.  (N.  Y.)  351;  People  v.  Hertle, 

126  N.  Y.  589,  and  Matter  of  Brooklyn,  46  N.  Y.  App.   Div.   505,   reversing  28 

148   N.  Y.   107.     See  also    Matter    of  Misc.  (N.  Y.)  37. 

Taxpayers,  157  N.  Y.  78.  996.    1.  AUotranoeBeftiMa. --Where 

Condemnation    Proceedings  —    Under  the  plaintiff's  suit  for  an  accounting 

Code  Civ,  Pro.  N.  Y.,%js72.  —  Addi-  and  for  an  indeterminate  amount  of 

tional  allowances  of  five  per  cent,  upon  royalties  as  damages  wasdismiated  on 

the    amount  of    the    award    may   be  the   merits,   and   there   was   no  Inde- 

granted  in  condemnation  proceedings  pendent  proof  of  the  value  of  his  claim, 

when  the  plaintiff  therein  has  made  no  it  was  held  that  no  allowance  would 

offer  to  purchase  or  where  the  award  be  granted  to  the  defendant,  especially 

exceeds  an  offer  which  has  been  re-  as   the  case   was    dismissed    upon    a 

fused.     St.  Johnsville  v,  Cronk,  55  N.  frround   not  presented  by  the  original 

Y.  App.  Div.  633,  67  N.  Y.  Supp.  419.  answer,  but  by  an  amendment.     Genet 

Condemnation  Proceedings  under  Spe-  v,  Delaware,  etc..  Canal  Co.,  49  N.  Y. 

cial  Statutes  are  not  within  the  scope  App.  Div.  645,  63  N.  Y.  Supp.  230. 

of  section   3372,   and    the    additional  Allow&noas    Against    Codefendants.  — 

allowance  provided  in  chis  section  can-  Where   parties   not   necessary  10    the 

not  be  granted  in  such  proceedings,  proceedings    refuse    to    join    therein 

the  only  proceedings  to  which  the  sec-  as    plaintiffs,  and    are    thereupon,  at 

tion  is  applicable  befng  condemnation  the    instance    of    the    plaintiff,   made 

proceedings  under  the    general    law.  Codefendants,     additional    allowances 

Matter  of  Grade  Crossing  Com'rs,  20  against  their  codefendants  should  not 

N.  Y.  App.  Div.  271,  reversing  19  Misc.  be  allowed  to  them.     Roberts  v.  New 

(N.  Y.)  230:  Brooklyn  v.  Long  Island  York  El.  R.  Co.,  155  N,  Y.  31. 

Water    Supply   Co.,    148   N.    Y.    107,  AUowanoe  to  a  Defeated  Befendant. — 

afHrminz  88   Hun   (N.  Y.)  176,  25  Civ.  See  j«/>ra,    IV.    i.  In  General,  note  A l- 

Pro.  (N.  Y.)  14,  which  reversed  10  Misc.  lowances  Follow  Ordinary  Costs. 

(N.  Y.)  650.  24  Civ.  Pro.  (N.  Y.)  117.  2.  .^ot  All  LiHgated  Cases  Are  Diffi. 

iVheie   the  Defendant  Is  under  Legal  cult  and  Extraordinary. — There  must 

Disability  and  cannot  convey,  the  fail-  be  something  unusual  in  a  case,  some- 

ure  to  niake  an  offer  of  purchase  be-  thingdifferent  from  the  plain,  everyday 
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997.  See  note  i. 

No  General  Bole.  —  See  note  2. 

998.  7.  On  DiBContinuance.  —  See  note  i. 

lawsuit.    Gillespy  v,  Bilbrough,  15  N.  should  be  very  apparent  in  order  to 

Y.  App.  Div.  212.     See  also  Lozier  v,  justify  an  allowance  in  addition  to  a 

Saratoga  Gas,  etc.,  Co.,  59  N.  Y.  App.  large  recovery.     Allen    v,  Albany  R. 

Div.  390;  Citizens*  Nat.  Bank  v,  Lilien-  Co.,  22  N.  Y.  App.  Div.  222. 

thai,  40  N.  Y.  App.  Div.  609,  57  N.  Y.  Time  for  Aieertaining  Nature  of  Oaio. 

Supp.  567;  Alien  v.  Albany  R.  Co.,  22  —  The  time  to  ascertain  whether  a  case 

N.  Y.  App.  Div.  222.     But  see  the  next  is  difficult  and  extraordinary  is  when 

succeeding  note.  the  right  to  the  allowance  becomes  per- 

3tl7«     1.   The  Statute  Should  Reeeive .  feet.     Angler  v,  Hager,  51  N.  Y.  App. 

a  Fair  and  Even.  Liberal  Construction^  Div.  171,  reversing  45  N,  Y.  App.  Div. 

and  in  an  important  and  substantial  32,  and  holding  that  where  the  only 

litigation  a  proper  allowance  should  be  matters  rendering  a  case  difficult  and 

awarded.      Stevens    v.    Central    Nat.  extraordinary  arose  upon  Che  defend- 

Bank,  (Supm.  Ct.  Spec.  T.)  24  Misc.  ant's  motion  to  set  aside  an  order  for 

(N.  Y.)  344.  a  discontinuance,  in  which  motion  she 

The  Style  of  the  Action  Is  not  Deter-  was  unsuccessful,  no  additional  allow- 

minative  of  whether  it  is  difficult  and  ance  could  be  granted  to  her. 

extraordinary;  and  where  it  is  other-  9d9,     1.  Kilmer  v.  Evening  Herald 

wise  difficult   and  extraordinary,  the  Co.,  70  N.  Y.  App.   Div.  291;  Angler 

fact  that  the  style  thereof  is  a  common  v.  Hager,  51  N.  Y.  App.  Div.  171;  Proc- 

one  will  not  defeat  an  allowance.'    Na-  tor  v.  Soulier,  8  N.  Y.  App.  Div.  69. 

tional  Lead  Co.  v.  Dauchy,  (Supm.  Ct.  Terms. —  As  a  Condition  0/  the  Right 

Spec  T.)  22  Misc.  (N.  Y.)  372.  to  Discontinue  the  court  may  require 

8.  Disoretion  of  Court.  —  The  determi-  the  party  desiring  to  discontinue  to 

nation  of  what  is  a  difficult  and  extraor-  pay  an  additions^  allowance  to    the 

dinary  case  is  largely  within  the  dis-  other  party.     Kilmer  v.  Evening  Her- 

cretion  of  the  trial  court.     Seagrist  v.  aid  Co.,  70  N.  Y.  App.  Div.  291. 

Sigrist,  20  N.  Y.  App.  Div.  336;  Proc-  The  Allowance   of  a    Discontinuanee 

tor  V.  Soulier,  8  N.  Y.   App.   Div.  69;  IVithout  Costs  Depends  wpon  a  sufficient 

Meyer  Rubber  Co.  v.  Lester  Shoe  Co.,  excuse  for  instituting  the  suit,  or  the 

86  Hun  (N.  Y.)  473.  subsequent    occurrence    of     circum- 

Tbis    discretion    is    reviewable   for  stances  equitably  entitling  the  plaintiff 

abuse.     See  supra^  IH.  4.  Appeal  from  to  discontinue.     Petty  v.  Metropolitan 

Order  GranHng  or  Refusing  Additional  St.  R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  33 

Allowance.  Misc.  (N.  Y.)  738,  wherein  it  was  held 

Long  TilaL  —  The  length  of  a  trial  is  that  a  reduced  financial  condition  of 

a  proper  element  to  be  considered  in  the  plaintiff,  which  existed  at  the  time 

determining  whether  a  case  is  difficult  of  the  bringing  of  the  action,  was  in- 

and  extraordinary.     Dorsett  v.  Ormis-  sufficient  to    entitle    him   to    dismiss 

ton,  53  N.  Y.  App.  Div.  629,  65  N.  Y.  without  the   payment  of  costs.     See 

Supp.  931;    Hallinan  v.   Ft.   Edward,  also  Peet  v.   Kimball,  58  N.  Y.  App. 

<Supm.  Ct.   Spec.  T.)  26  Misc.  (N.  Y.)  Div.   329.   wherein   it   was    held   that 

422.  where,  in  a  suit  to  enjoin  the  assign - 

The  Amount  Involved  may  properly  ment  of  certain  contracts,  the  plaintiff 

be  considered  upon  the  question  of  the  was  forced  to  discontinue  because  the 

difficult  and  extraordinary   nature  of  defendant  had  already  assigned  them. 

the  case.     Hallinan   v.    Ft.   Edward,  an  additional  allowance    against  the 

(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  plaintiff  was  unjustified. 

422.  After  an  Ex  Parte  Order  of  Discon- 

Bflforoe's  Certiflcate.  —  The    referee's  tinuance  on  the  payment  of  costs,  the 

certificate  that  a  case  referred  to  him  defendant  may  apply  for  an  additional 

is  difficult  and  extraordinary  will  be  allowance.     Angier  v,  Hager,  51  N.  Y. 

considered  in  determining  the  nature  App.  Div.  171. 

of   the    case.     National    Lead  Co.  v,  AfUat   DiMontfaraanoe.  ~  Where,  pur- 

Dauchy,  (Supm.  Ct.  Spec.  T.)  22  Misc.  suant  to  a  stipulation  of  the  parties,  a 

(N.  Y.)  372.  discontinuance     is     entered     without 

In  a  Case  Taken  on  a  Contingent  Fee,  prejudice  to  a  motion  for  an  additional 

the  diScult  and  extraordinary  features  allowance,  such  motion  may  thereafter 
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399.  8.  Only  One  Allowance.  —  See  note  2. 

330.  V.  How  Allowance  Coxpvtxd  —  1.  Baiii  of  Allowance. 

—  See  notes  i,  2,  3,  4. 

be  heard  and  an  allowance  be  granted,  right  or  privilege  sought  to  be  pro- 
Harlem  Bridge,  etc.,  R.  Co.  v.  West-  tected.  Harlem  Bridge,  etc.,  R.  Co. 
Chester,  143  N.  Y.  59,  reversing  76  Hun  r.  Westchester,  143  N.  Y.  59;  Hudson 
(N.  Y.)  286.  River  Telephone  Co.  v.  Watcrvliet 
dd9.  2.  Intorloeatory  Judgment.—  Turnpike,  etc.,  Co.,  135  N.  Y.  394, 
No  allowance  can  be  granted  upon  an  reversing  61  Hun  (N.  Y.)  140;  People  v. 
interlocutory  judgment    sustaining   a  Page,  39  N.  Y.  App.  Div.  no;  Roches- 


demurrer,  with  leave  to  plead  over. 
Abbey  r/.  Wheeler,  57  N.  Y.  App.  Div. 
417;  Hackett  v.  Equitable  L.  Assur. 
•Soc,  (Supm.  Ct.  Spec.  T.)  30  Misc. 
(N.  Y.)  530. 
930.     1.  Limits  of  AUowanoe.-  Where 


ter,  etc.,  R.  Co.  v.  Rochester,  17  N.  Y. 
App.  Div.  257;  Empire  City  Subway 
Co.  V.  Broadway,  etc.,  R.  Co.,  87  Hun 
(N.  Y.)  279,  affirmed  ^59  N.  Y.  555. 

In   a    Taxpayer's   Action   to   Jie strain 
Waste  of  public  funds,  additional  al- 


Sevfral  Parties  on  the  Same  Side  Appear     lowances  may  be  granted,  the  basis  of 


by  Separate  Attorneys^  the  limit  of  al- 
lowance prescribed  by  the  statute  can- 
not be  exceeded  by  awarding  separate 
allowances  to  each  of  the  several  par- 
ties. New  York  Breweries  Co.  v, 
Nichols,  (Supm.  Ct.  Gen.  T.)  25  N.  Y. 
Supp.  425. 

Allowance    on    Second     Trial.  —  See 
supra,  IV.  I.  In  General,  note  3, 


allowance  being  the  amount  of  ttvie 
funds  sought  to  be  protected.  Hart  v. 
New  York,  16  N.  Y.  App.  Div.  227; 
Gordon  v.  Strong,  15  N.  Y.  App.  Div. 
5T9,  affirmed  160  N.  Y.  659.  See  also 
Freeman  r.  Brooks,  (Supm.  Ci.  Spec. 
T.)  33  Misc.  (N.  Y.)  450,  wherein  it  was 
held  that  the  fact  that  the  claimants 
of  the  funds,  the  waste  of  which  was 


Where  the  Limit  Is  Exceeded^  the  Ap-  sought  to  be  enjoined,  were  not  parties 

pellate  Division  will  compel  the  return  to  the  action  did  not  deprive  the  court 

of    the    excess.      Cooper    v.    Cooper,  of  the  power  to  grant  an   allowance 

(Supm.  Ct.  Spec.  T.)  27  Nf isc.  (N.  Y.)  based  on  the  amount  of  such  funds. 


595. 
S.  Kahn  v.   Lichtenstein,   28  N.   Y. 

App.  Div.  211. 

Katters  Considered  by  the  Court  in 
Exeroising  Its  Disoretion  in  regard  to 
the  amount  of  an  allowance  are  as 
follows: 

The  Importance  and  Difficulty  of  the 
Case,  and  eminence  and  ability  of  the 
counsel  employed.  Stevens  v.  Central 
Nat.  Bank,  (Supm.  Ct.  Spec.  T.)  24 
Misc.  (N.  Y.)  344. 

^he  Length  of  the  Trial.  Gordon  v. 
Strong,  15  N.  Y.  App.  Div.  519. 

7^he  Amount  Necessary  to  Compensate 
Counsel  vi'wM  a  reasonable  and  moderate 
attorney's  fee.     Perkins  v.  Heert,  (N. 


In  a  Suit  to  Restrain  the  Issue  of 
Municipal  Bonds,  the  basis  of  allow- 
ance is  the  amount  of  the  bonds.  New 
York,  etc.,  Cement  Co.  v.  Keator,  62 
N.  Y.  App.  Div.  577;  Chase  v.  Syra- 
cuse, (Supm.  Ct.  Spec.  T.)  34  Misc.  (N. 
Y.)  144. 

Proof  of  Value.  —  The  Value  of  the 
Subject-matter  Will  Not  Be  Presumed, 
but  must  be  shown  either  by  the  plead- 
ings or  the  evidence;  otherwise  no 
allowance  can  be  granted.  Strauss  v. 
Union  Cent.  L.  Ins.  Co.,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  571;  Deuier- 
man  v.  Gainsborg,  54  N.  Y.  App.  Div. 
575:  Werner  2/.  Franklin  Nat.  Bank,  49 
N.  Y.  App.  Div.  423,  affirmed  166  N.  Y. 


Y.  Super.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.)    619;  Opitz  v.  Harmen,  41   N.  Y.  App. 
425.  Div.  468;  People  v.   Page,   39   N.    Y. 

8.    Where  the  Plaintiff^ s  Claim  Is  Less     App.     Div.    no;    Black    v.    Brooklyn 


than  the  Fund  Involved  \^  the  suit  and 
out  of  which  payment  of  the  claim  is 
sought,  the  proper  basis  of  an  allow- 
ance to  the  defendant  is  the  amount  of 
the  claim,  not  the  amount  of  the  fund. 
Mills  V.  Ross,  39  N.  Y.  App.  Div.  563, 
affirmed  168  N.  Y.  673. 

4.  In  Ii^jnnotion  Btdta  not  involving 
specific  sums  of  money,  the  subject- 
matter  the  value  of  which  forms  the 
basis  of  additional  allowances  is  the 


Heights  R.  Co.,  32  N.  Y.  App.  Div. 
468;  Koehler  v.  Brady,  22  N.  Y.  App. 
Di7.  624  47  N.  Y.  Supp.  984,  affirmed 
163  N.  Y.  565;  De  Long  v.  De  L.ong 
Hook,  etc.,  Co.,  89  Hun  (N.  Y  )  399; 
Parish  v.  New  York  Produce  Exch., 
54  N.  Y.  App.  Div.  323. 

Affidavits  Are  Admissible,  on  a  motion 
for  an  additional  allowance,  to  show 
the  amount  involved  where  such 
amount   does  not    otherwise    appear. 
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333.  See  notes  i,  2. 

Hayden  v.  Mathews,  4  N.  Y.  App.  Div.  the  amount  sought  to  be  recovered  by 

3381  affirmed  158  N.  Y.  735;  Preston  v.  the  plaintiff.     Proctor  v,  Soulier,  8  N. 

Howk,  3  N.  Y.  App.  Div.  43,  affirmed  Y.  App,  Div.  69, 

154  N.  Y.  734.  Where  the  PlainHff's  Claim  Is  Inde. 

Trademark.  —  Where    an    injunction  terminate^  the  Basis  of  Allowance  to  the 

is  granted  against  the  infringement  of  Defendant  is  the  value  of  such  claim  as 

a  trademark,  but  there  is  no  evidence  shown  by  the  evidence.     Woodbridge 

of  any  special  damages  to  the  plaintiff,  v.  Saratoga  Springs  First  Nat.  Bank, 

and  no  damages  are  awarded  to  him,  45  N.  Y.  App.  Div.  166,  affirmed  166  N. 

he  cannot  recover  an  additional  allow-  Y.  238.     See  also  Genet  v,  Delaware, 

ance,  though  there  is  evidence  of  the  etc.,- Canal  Co.,  49  N.   Y.  App.   Div. 

value   of  the   trademark,  and  of  the  645,  63  N.  Y.  Supp.  230. 

amount  of  the  plaiAtiff's  trade  in  the  In  a  Suit  to  Annul  a  Will,  the  basis  is 

subject  thereof.     Volger  v.  Force,  63  the  value  of  the  property  disposed  of 

N.  Y.  App.  Div.  122.     But  see  Perkins  by  the  will.     Seagrist  v,  Sigrist,  20  N. 

V,  Heert.  (N.  Y.  Super.  Ct.  Spec.  T.)  14  Y.  App.  Div.  336. 

Misc.  (N.  Y.)  425,  wherein  it  was  held,  339«  1.  Amoont  Becoyered.— ^^^M/r 

following  Munro  v.  Smith,  (Supm.  Ct.  the  Interest    on    Damages   allowed    by 

Gen.  T.)  23  Abb.  N.  Cas.  (N.  Y.)  275*  Code  Civ.   Pro.   N.   Y.,  §  1904,  in  an 

6  N.  Y.  Supp.  426,  that  the  value  of  action  for  death  may  be  added  to  the 

the    trademark    the    infringement    of  recovery  to  form  the  basis  of  an  ad- 

which  is  sought  to  be  enjoined  may  be  ditional  allowance  was  left  undecided 

taken  into  consideration  in  computing  in    the    case    of   Seifter  v,    Brooklyn 

the  amount  0/ an  additional  allowance.  Heights   R.  Co.,   53  N.  Y.  App.  Div. 

Proper  Basis. —  Husted  v.  Thomson,  443,  in  which  case  it  was  held  simply 
38  N.  Y.  App.  Div.  315;  Laird  v.  Little-  that  in  the  absence  of  an  express  order 
field.  34  N.  Y.  App.  Div.  43,  affirmed  of  the  trial  court  to  that  effect,  the  in- 
164  N.  Y.  597;  Rochester,  etc.,  R.  Co.  terest  could  not  be  taken  into  account. 
V.  Rochester,  17  N.  Y.  App.  Div.  257,  Where  the  Defendant  Is  Partly  Sue- 
affirmed  163  N.  Y.  608;  Schneider  v.  cessful  as  to  the  defenses  interposed, 
Rochester,  50  N.  Y.  App.  Div.  22.  See  the  plaintiff  is  nevertheless  entitled  to 
also  Parish  v.  New  York  Produce  an  allowance  on  the  amount  of  his 
Exch.,  54  N.  Y.  App.  Div.  323,  wherein  recovery.  State  Bank  v.  Smith,  85 
it  was  held  that  in  a  suit  to  prevent  Hun  (N.  Y.)  200. 

the  immediate  distribution  of  a  gra-  7'^<fiv<rZ>^///a^<f^  awarded  in  an  action 

tuity  fund  made  up  of  subscriptions  by  against  a  railrond  for  injury  to  a  free- 

the   plaintiff  and   others,    the    proper  hold  constitute  a  sufficient  basis  for  an 

subject-matter  was  the  plaintiff's  in-  additional  allowance.     Dode  v,   Man- 

terest  in  the  fund,  and  not  the  whole  hattan  R.  Co.,  140  N.  Y.  637,  affirming 

fund,  the  latter  being  only  incidentally  70  Hun  (N.  Y.)  374;  Roberts   v.  New 

involved.  York   El.    R.    Co.,   (N.   Y.   Super.  Ct. 

In  a  Salt  to  Dissolve  a  Corporation,  the  Gen.  T.)  12  Misc.  (N.  Y.)  345,  affirmed 

value  of  the  franchise  is  the  subject-  155  N.  Y.  31. 

matter  involved.     People  v.  Rochester  2,  Amount    Claimed.  —  The    Amount 

Dime  Sav.,  etc.,  Assoc,  7  N.  Y.  App.  Sought  to  Be  Recovered  hy  the  plaintiff 

Div.  350.  is  the  proper  basis  for  an  allowance  to 

In  a  Suit  to  Beinstate  a  Life  Insnranoe  the  defendant.     Proctor  v.  Soulier,  8 

Poliey,  the  value  of  the  policy  is  the  N.  Y.  App.  Div.  69;  Hart  v.  Ogdens- 

subject-matter    involved.     Strauss    v,  burg,   etc.,    R.   Co.,   89    Hun   (N.   Y.) 

Union  Cent.  L.  Ins.  Co.,  (Supm.   Ct.  316. 

Spec.  T.)  33  Misc.  (N.  Y.)  571.  Where  a  Creditor  Sues  for  Himself 

Aooonnting. —  The  Basis  of  an  Allow'  and  All  Other  Creditors  who  will  join 

ance  to  the  Plaintiff  \ti  an  action  for  an  in  the  suit,  but  no  others  join,  an  al- 

accounting  is  the  amount  found  due  lowance  to  the  defendant  must  be  com- 

to  him   from  the  defendant.     Hagen-  puted   upon  the  amount  of  the  plain- 

buchle  V,  Schultz,  69  Flun  (N.  Y.)  183;  tiff's  claim,  and   not  upon  the  whole 

Hasbrouck  v.  Marks,  58  N.  Y.  App.  fund  out  of  which  the  plaintiff  seeks  to 

Div.  33,  affirmed  170  N.  Y.  594.  have  his  claim  paid.     Mills  v.  Ross,  39 

The  Basis  of  Allowance  to  the  Defend-  N.  Y.  App.   Div.   ^d^,  affirmed  168  N, 

ant  in  an  action  for  an  accounting  is  Y.  673. 
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333.  See  note  i . 

2.  Subject-matter  Involved.  —  See  note  3. 

In  an  Action  to  Recover  Money  Received  plaintifif's  recovery  to  form  the  basis 

to  the  Plaintiffs  Use^  the  amount  which  of  the  plaintiff's  allowance.     Bates  v. 

the  plaintiff  claims  to  have  been   so  Fish  Bros.  Wagon  Co.,  50  N.  Y.  App. 

received  by  the  defendant  is  the  proper  Div.  38,  affirmed  169  N.  Y.  587. 

basis   of   an   allowance   to  the  latter.  IVkere  the  Defendant  Admits  the  Plain- 

Abbey  v,  Wheeler,  57  N.  Y.  App.  Div.  tiff*s  Claim  and  then  sets  upacounter- 

417.  claim,  the  latter  is   the  only  amount 

Where  the  Defendant* s  Answer  in  an  involved,  and  the  plaintiff  cannot  have 

Injunction  Suit   Denies  the  Plaintiffs  an  allowance  on  the  difference  between 

Allegation  of  Damages^    the    damages  his  claim  and  the  amount  allowed  on 

claimed  cannot  form  ihe  basis  of  an  the    counterclaim.     Commercial   Nat. 

allowance  to  the  defendant,  but  such  Bank  v.  Hand,  2f  N.  Y.  App.  Div.  145. 

allowance,  if  granted,  must   be  com-  8.  De  Lancey  v.  Piepgras.  76  Hun 

puted  upon  the  damage  claim  involved  (K.  Y.)  70.     See  also  Hayden  v.  Ma- 

as  shown  by  tbe  evidence.     Israel  v.  thews.  4  N.  Y.  App.  Div.  338,  affirmed 

Metropoliun  R.  Co.,  (C.  PI.  Gen.  T.)  158  N.  Y.  735;  Deuterman   v,  Gains- 

10  Misc.  (N.  Y.)  722,  citing  Hanover  F.  borg,  54  N.  Y.  App.  Div.  575. 

Ins.  Co.  V,  Germania  F.  Ins.  Co.,  138  Where  the  Here  Bight  ef  Poeseedon  of 

N.  Y.  252.  Land  Is  Inyoivedf  the  basis  of  allowance 

Where  a  Damage  Claim  in  a  Suit  in  is  the  value  of  the  possession.     Koeh- 

Equity    Is    Tacitly  Abandoned   by   the  ler  v.  Brady,  22  N.  Y.  App.  Div.  624, 

party  asserting  it,  it  cannot  form  the  affirmed  163  N.  Y.  565. 

basis  of  an  allowance  to  the  opposite  In  a  Bnit  to  Eetablish  a  Lien  on  Land, 

party.     Deuterman   p.   Gainsborg,    54  the  amount  of  the  lien,  and  not   the 

N.  Y.  App.  Div.  575.  value  of  the  property,  is  the  subject- 

933.    1.  Amount  of  Counterclaim. —  matter   involved  for  the    purpose    of 

Where  the  Defendant  Prevails  as  to  a  computing  additional    allowance.     T. 

Portion  of  His  Counterclaim  ^\\i^  portion  New  Mfg.  Co.  v.  Gal  way,  (Supm.  Ct. 

disallowed  cannot  be    added    to    the  Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  239. 
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ADDRESS. 

33tS.  L   In  CHAHCEBT  PbACTIGZ  —  Addreu  of  GompUinanto.  —  See 
note  I. 

Banedy  for  Failnro.  —  See  note  3. 

336.  II  XJiTBEB  Code  Pbactice  —  Kow  Tork  Code.  —  See  note  I. 
[XoTing  AffldsTit.  —  In  a  moving   affidavit    for  an    order 
based   upon  advice  of  counsel,  the  name  and  address  of  such 
counsel  must  be  given.     See  note  3^.] 

Compelling  Attornej  to  Dlfoloee  Addreet.  —  See  note  4. 

33T.  [Amendment  as  to  Addreee.  —  Where  a  civil  action  is  begun 
by  a  bill  addressed  to  the  judge  of  the  superior  court  by  name, 
and  also  to  the  superior  court  of  the  county,  praying  for  subpoena 
instead  of  process,  the  plaintiff  will  be  allowed,  in  order  to  con- 
form to  the  requirements  of  a  statute,  to  amend  by  striking  out 
the  address  of  the  judge  and  changing  the  word  "orator"  to 
"  petitioner,"  and  changing  the  prayer  for  subpoena  to  one  for 
process;  also,  to  amend  the  process  which  was  addressed  to  the 
defendant  by  adding  an  address  to  the  sheriff  of  the  county.  See 
note  itf.] 

335.    1.  Liridell  v.  Carson,  122  Ala.  4.  Addrees  Beqnested  for  interior  Mo- 

518.  tive. —  In   Drake    v.    New    York    Iron 

Beiidenoe  of  All  Partiee.  — The   bill  Mine,  75  Hun  (N.  Y.)  539,  27  N.  Y. 

mast,  under  U.  S.  Equity  Rule  20,  set  Supp.  489,    it  was  held  that  where  it 

out  the  residences  of  all  the  parties  appears  from  the  evidence  that  the  in- 

plaintiff  and  defendant.      Harvey    v,  formation  is  not  requested  for  purposes 

Richmond,  etc.,  R.  Co.,  64  Fed.  Rep.  19.  of   the   suit,   but  from  some    ulterior 

S.  In  Liddellv.  Carson,  122  Ala.  518,  motive,  an  order  requiring  the  plain- 
it  was  held  that  failure  to  stale  the  tiff's  attorney  to  disclose  to  the  attor- 
pUintiff's  residence  in  the  bill  was  ney  for  the  defendant  the  plaintiff's 
ground  for  demurrer.  address  and  occupation  ought  not  to 

Amendment.  —  In    Harvey    v.    Rich-  be  allowed. 

mond,  etc..  R.  Co.,  64  Fed.  Rep.  19,  it  When  Addreu  Has  Hot  Been  Beqnested 

was  held  that  failure  to  state  the  resi-  from  Attorney.—  The  court  should  not 

dences  of  plainiiffs  and  defendants  did  hear  a  motion  to  require  a  plaintiff  to 

not  require  a  demurrer,  but  that  the  furnish   his  address  to  the  defendant 

amendment  might  be  made  on  motion,  except  upon  proof  that  the  information 

SIM.     1.  In   Feist  v.   New  York,  15  had  been  requested  from  the  plaintiff's 

N.  Y.  App.  Div.  495,  the  court  held  that  attorney  and    refused.      Goodness  v, 

where  the  office  address  of  the  defend-  Metropolitan   St.   R.   Co.,  (Supm.  Ct. 

ant's  attorney  had  been  given  on  his  Spec.  T.)  27  Misc.  (N.  Y.)  11. 

notice   of  appearance  it  need  not  be  337.     \a.   Savannah,  etc.,  R.  Co.  v. 

given  on  the  answer  also.  Atkinson,  94  Ga.  780,  which  case  was 

%a,  Sidney  B.  Bowman  Cycle  Co.  v.  decided    under    2    Code    Ga.    (1895), 

Dyer,  (Sapm.  Ct.  App.  T.)  23  Misc.  (N.  §§  4960,  4974. 
Y.)  620. 
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ADJOURNMENTS. 

a38.  L  Definition.  —  See  note  i. 

339.  II   COVBTS  OF   BECOBB  —  1.   Power    to  A^onm  —  Inhertnt 
Power.  —  See  note  I. 

statutes.  —  See  note  2. 

340.  2.  Length  of  Adjournment  —  See  notes  !>  2,  3. 

938,    1.  Poetponement  of  BTuinesi.  —  8.  Hays  v,  Ahlrichs,   115  Ala.  239; 

An  adjournment  is  a  postponement;  of  Walkley   v.  State,  (Ala.   1902')  31  So. 

the  business  before  the  court.    Walkley  Rep.   854;  Cochran  v.  State,   113  Ga. 

V.  State,  (Ala.  1902)  31   So.   Rep.  854.  726;    Richie    v,    Peiper,  99'   Ky.    194; 

See  also  Kingsley  v.  Bagby,   2   Kan.  Green  v.  Morse,  57  Neb.  391;  Matter 

App.  23;  Irwin  v,  Irwin,  2  Okla.  180.  of  Taylor,  (Supm.  Ct.)  8  Misc.  (N.  Y.) 

Special  Term  and  Adyoumed  Term  Dig-  159;  State  v,  McBain,  102  Wis.  431. 

tingoished.  —  A  special  term  is  a  sepa-  Adjournment  to    Suit    Oonyenienoe   of 

rate  and  independent  term,  while  an  Court.  —  In  the  absence  of  a  statute  to 

adjourned   term    is   a  continuation  —  the  contrary,  the  court  in  its  discretion 

part  of  the  same  regular  term.     Matter  may  adjourn  over  an  intervening  ob- 

of  Dossett,  2  Okla.  369.  stacie,  such  as  a  term  held  at  another 

SI30*   1.  Walkley  z/.  State,  (Ala.  1902)  place  in  the  same  district.     Whiter. 

31  So.   Rep.   854;  White  v.   Brown,   i  Brown,  i  Indian  Ter.  98;  State  v.  Van 

Indian   Ter.   98;  State  r.  Van  Auken,.  Auken,  98  Iowa  674;  Kingsley  t^.  Bag- 

98  Iowa  674;  Green  v,  Morse,  57  Neb.  by,  2  Kan.  App.  23;  Matter  of  Dossett, 

391;  State  V.  McBain.  102  Wis.  431.  2  Okla.  369;  In  re  McDonald,  4  Wyo. 

8.  Lake  Fork  Ditch  Co.  v.  Haley,  28  150;  Florida  z/.  Charlotte  Harbor  Phos- 
Colo,  513;  National  Bank  v.  Gilmer,  phate  Co.,  (C.  C.  A.)  70  Fed.  Rep.  883. 
116  N.  Car.  684;  Cumberland  First  Acyonmment  from  Day  to  Day  —  Sun- 
Nat.  Bank  v.  Parsons,  45  W.  Va.  688;  day.  —  Cross  v.  Cross,  (Ky,  1897)41  S. 
State  V.   McBain,   102  Wis.  431.     See  W.  Rep.  272. 

also  Wayne   Borough,   12  Pa.   Super.  Beyond  Day  for  Commencement  of  Sab- 

Ct.  363.  sequent  Term.  —  An  adjournment  may 

Statute  Not  Xandatory.  —  Code  Civ.  be  to  a  day  beyond  the  day  for  the 
Pro.  N.  Y.,  §  580,  providing  for  the  commencement  of  a  subsequent  term, 
justification  of  sureties  in  an  action  to  State  z^.  Van  Auken,  98  Iowa  674;  State 
recover  a  chattel,  and  that  an  adjourn-  v,  Rogers,  56  Kan.  362. 
meat,  if  made,  must  be  to  the  next  Colorado  Statute.  —  An  adjournment 
judicial  day,  unless  by  the  consent  of  from  March  10  until  the  last  Monday 
the  parties,  is  directory  and  not  man-  in  June  is  authorized  under  Mills's 
datory,  and  does  not  render  a  reason  •  Annot.  Stat.  Colo.  (189T),  §  1040,  not- 
able adjournment  beyond  the  first  withstanding  an  entry  in  the  clerk's 
judicial  day  illegal  to  the  extent  of  im-  minutes  .stating  that  the  adjourned  ses- 
pairing  the  proceedings.  Troy  Car-  sion  is  a  special  term,  but  also  stating 
tiage  Works  v.  Muxlow,  (Supm.  Ct.  that  it  is  convened  pursuant  to  ad- 
App.  T.)  16  Misc.  (N.  Y.)  561,  affirming  journment.  Lake  Fork  Ditch  Co.  v. 
iN.  Y.  City  Ct.  Spec.  T.)  15  Misc.  (N.  Haley,  28  Colo.  513. 
Y.)  696.  Indiana  Statute.  —  A  judge  is  author- 

340.     1.  Mansfield  v.   Mutual  Ben.  ized  by  Burns's  Rev.  Stat.  Ind.  (1901). 

L.    Ins.    Co.,   63  Conn.   579;  Com.    v,  §  1443,  to  adjourn  court  to  any  time  in 

Thompson,    18    Pa.   Co.   Ct.  487.     See  vacation,  and  at  such  adjourned  term 

also  Com.  v.  Howard,  (Ky.  1896)  36  S.  to  proceed  with  the  business  as  a  part 

W.  Rep.  557.  of  the  same  regular  term  at  which  the 

"Term"  and  *'SessiO]^"  —  See  Terms  adjournment    was    ordered.     Wheeler 

AND  Sessions  of  Court.  v.  State,  (Ind.  1902)  63  N.  E.  Rep.  975. 
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940.  3.  Who  May  Order  the  Adjournment.  —  See  note  4. 
94 !•  See  note  2. 

statutory  Proyisioni.  —  See  note  3. 
949.  LiberaUy  Construed.  —  See  note  I. 


Miflsoiiri  Statnte.  —  The  proceedings 
of  the  probale  court  at  an  adjourned 
term  within  the  time  fixed  by  Rev. 
Slat.  Mo.  (1889),  §  340I  (Rev.  Slat. 
1899  ^  1757)  as  a  term  are  regular  and 
valid.  Aull  v.  St.  Louis  Trust  Co., 
149  Mo.  I. 

North  Carolina  Statute.  ->  A  judge  has 
power  to  continue  a  special  term  by 
adjournment  from  time  to  time  for  the 
purpose  of  receiving  ths  verdict,  under 
Code  N.  Car.  (1883),  §  1229,  as  amended 
by  Laws  N.  Car.  1893,  c«  226,  even 
though  he  is  engaged  in  holding  a 
regular  term  at  the  same  time.  Na- 
tional Bank  z/.  Gilmer,  116  N.  Car.  684.* 

Weet  Virginia  Statute.  —  Under  Code 
W.  Va.,  c.  114,  S  2,  a  Circuit  Court 
may  continue  a  term  by  adjournment 
in  one  county  even  though  another 
term  is  being  held  at  the  same  time  in 
another  county.  Cumberland  First 
Nat.  Bank  v.  Parsons.  45  W.  Va. 
688. 

AcUoumment  for  Settling  Bill  of  Ezoep- 
tions —  District  of  Columin'a.  —  Rule  2 
of  the  Supreme  Court  of  the  District  of 
Columbia  provides  that  the  May  term 
of  the  Supreme  Court  shall  not  extend 
beyond  the  second  Saturday  in  July, 
but  under  Rule  62  the  court  may  grant 
an  adjournment  beyond  the  beginning 
of  the  succeeding  September  term  for 
the  purpo<;e  of  settling  a  bill  of  excep- 
tions.    Hume  V.  Bowie.  148  U.  S.  245. 

SMO.  8.  Conway  v»  Grimes,  46  Neb. 
288. 

4.  Mailer  of  McClasky,  52  Kan.  34. 

Entry  by  Clerk  under  Wisoonsin  Statute. 
—  Stat.  VVis.,  §  2573,  authorizing  the 
clerk  to  enter  final  adjournment  of  the 
court  for  the  term  when  the  judge  does 
not  attend  at  the  time  fixed  for  the 
opening  of  the  term  and  for  three  con- 
secutive  days  thereafter,  gives  no 
power  to  the  clerk  to  make  such  an 
entry  at  any  time  when  a  court  is  sim- 
ply held  open.  State  v.  McBain,  102 
Wis.  431. 

241.  3.  Matter  of  Terrill,  52  Kan. 
2q;  Matter  of  McClasky,  52  Kan.  34; 
Holman  v.  Hogg.  83  Mo.  App.  370; 
Matter  of  McClaskey,  2  Okla.  568. 

S.  Louisiana  Statute.  —  Under  Wolff's 
Rev.  Laws  La.  (1897),  §  1934.  the 
aheriS  can  adjourn  court  on  an  order 


given   by  the  judge  for  that,  purpose. 
State  V.  Reed,  49  La.  Ann.  704. 

Kifsouri  Statute.  —  Under  Rev.  Stat. 
Mo.  (1899),  S  '^3»  which  provides  that 
if  the  court  shall  not  be  held  on  the  first 
(lay  of  the  term  it  shall  stand  adjourned 
from  day  to  day  until  the  evening  of 
the  third  day  [unless  the  judge  shall 
make  his  appearance  before  the  expi- 
ration of  such  period],  a  proclamation 
cf  the  sheriff  that  the  court  shall  stand 
adjourned  frbm  the  first  to  the  third 
day  and  afterwards  to  the  fouith  day, 
such  proclamation  being  unauthorized 
by  any  notice  or  direction  from  the 
judge,  is  void,  and  cannot  be  validated 
by  the  appearance  of  the  judge  on  the 
fourth  day.  Holman  v.  Hogg.  83  Mo. 
App.  370. 

When  Commencement  is  Adjourned,  Tay 
Adjourned  to  Is  "  First  Day  "  of  Term.  — 
A  term  of  the  Supreme  Court  ad- 
journed without  Fession  is,  i^hen  held, 
the  same  tetm,  with  reference  to  filing 
process.     Hodnelt  v.  Stone,  93  Ga.  645. 

343.  1.  Provisions  Held  to  Be  Direo- 
tory.  —  Under  Pub.  Slat.  N.  H.  (1891), 
c.  207,  ^  3,  as  amended  by  Laws  1895, 
c.  56  (Pub.  Stat.  N.  H.  1901,  c.  207. 
^  3),  providing  for  the  adjournment  of 
the  court  to  another  place  in  the  coun- 
ty for  one  or  more  days  when  such 
course  would  promote  the  public  inter- 
est, by  an  order  published  for  the  pre- 
scribed length  of  lime,  etc.,  it  was  held 
that  the  publishing  of  such  notice  was 
unnecessary  as  to  parties  having  actual 
and  seasonable  notice  thereof.  State 
V.  Moore,  69  N.  H.  102. 

Substantial  Compliance  Sufficient.  -*• 
Dorsey  Mach.  Co.  v.  McCaffrey,  139 
Ind.  545;  McDonald  v.  McDonald,  142 
Ind.  55. 

Time  of  Signing  Minutes.  —  Although 
Gen.  Stat.  Ky.  (1888),  c.  28,  art.  17, 
§§  6,  7.  provided  that  before  the  ad- 
journment of  a  County  Court  the  min- 
utes of  the  proceedings  should  be  read 
and  signed  by  the  judge,  it  was  held 
that  the  entire  session  might  be  treated 
as  one  day,  and  the  minutes  for  each 
calendar  day  might  be  read  and  signed 
by  the  judge  at  the  end  of  the  entire 
session.  Com.  r.  Howard.  99  Ky.  54a; 
Com.  V.  Howard,  (Ky.  1896)  36  S.  W. 
Rep.  557. 
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943.  4.  ^^3Mib  of  Acyonrnment — See  note  i. 

6.  The  Consequence  of  A4jonrnment  —  Biitinetioii  Between  Ad- 
Jonmment  8iae  Die  and  A^jonmment  to  a  Day  CertaiiL  —  See  note  2. 
344.  See  note  i. 
34«l«  Izietenoe  of  Court  Dnriag  A^joonuiioiit.  —  See  notes  I,  2,  4. 

Order   bj   Tolophono  or  Telegraph. —  not  end  ihe  term   under  StaL   Wis., 

Under  Rev.  Stat.  (J.  S..  ^  672,  requir-  §  2573.     State  v.  McBsLin,  102  Wis.  431. 

ing  a  "  written  order*'  to  adjourn  a  I^nmptioni  of  Final  Adjournment.  ~ 

Circuit  Court,  an  order  of  adjournment  The  lapse  of  twenty-ihree  days  between 

cannot  be  made  by  telephone,  though  the  se^ions  of  the  court  will  not  raise 

a  telegram  may  be  a  sufficient  writing,  a  presumption  of  final  adjournment. 

Schofield  v.  Horse  Springs  Cattle  Co.,  Hyde  v.  Kent,  47  Neb.  26. 

65  Fed.  Rep.  433.  A  court  not  convening  from  October 

943.    1.  Funk  v,   Carroll  County,  14  until  the  following  July  23  will  be 

96  Iowa  158.  presumed  to  have  adjourned  sine  die, 

Harmleei  Error.—  Under  Stat.  Wis.,  Conway  v.  Grimes,  46  Neb.  288. 

S  2829,  the  error  of  adjourning  to  a  Heoeesity  for  Formal  Order  Where  Term 

place  outside  of  the  county-seat  where  Lapses.  —  The  court  does  not  lose  juris- 

the    holding  of    court   is   authorized,  diction  of  a  pending  cause  which  has 

unless  for  special  reasons  it  may  be  not  been  called  for  trial  when  the  term 

adjourned    to    another    place    in   the  lapses,   although   there  is   no  formal 

county,  may  be  disregarded  if  it  does  order  adjourning  such  cause  over  to 

not  affect  the  substantial  rights  of  a  the    next    te^m.     State    v.   Wells,    54 

party.     Selleck  v,  Janesville,  100  Wis.  Kan.  161. 

157.  344.     1.   Walkley    v.    State,    (Ala. 

Mseretion  as  to  Flaoe.  —  Under  Rev.  1902)  31  So.  Rep.  854;  Richter  v.  Koop- 

Stat.  Wis.  (1878),  ^  2471,  the  decision  man,  131  Ala.  399;  Hays  v.  Ahlrichs, 

of  the  county  judge  is  final  as  to  the  115  Ala.  239;  Cochran  f.  State,  113  Ga. 

necessity  of  adjourning  a  term  of  the  726;  King  er.  Sears,  91  Ga.  577;  Wheeler 

County  Court  to  his    office  or  other  v.  State,  (Ind.  1902)  63  N.  E.  Rep.  975; 

suitable  place  when  for  any  cause  it  White   v.    Brown,    i    Indian  Ter.  98; 

cannot  be  conveniently   held    at    the  State    v.   Van   Auken,   98   Iowa    674; 

court  house.     Cody  v,  Cody,  98  Wis.  Kingsley  v.  Bagby,  2  Kan.  App.  23; 

445.  Palmer  v.  State,  73  Miss.  780;  Green 

8.  Irwin  v.  Irwin,  2  Okla.  180.     See  v.  Morse,  57  Neb.  391 ;  Matter  of  Tay- 

also  Anderson  v,  Hulet,  4  Colo.  App.  lor,  (Supm.   Cl.)  8  Misc.  (N.  Y.)  159; 

448.  holding  that  Ctir.  Code  Colo.,  g  194  Matter  of  Dossett,  2  Okla.  369;  Cum- 

(Mills's  Annot.  Code  Colo.  1896,  ^  194),  berland  Fir^t  Nat.  Bank  v.  Parsons,  45 

provides  for  the  return  ot  a  sealed  ver-  W.  Va.  6SS;  State  v.  McBain,  iu2  Wis. 

diet  to  the  court  only  in  case  the  jury  431;  Florida  r.  Charlotte  Harbor  Phos- 

agreed  during  a  recess  or  adjournment  phate  Co.,  70  Fed.  Rep.  883,  30  U.  S. 

from  day  to  day.  App.  535. 

Where  all  the  judges  of  the  Court  of  Adjourned  Term  and  Hew  Bpeoial  Term. 
Common  Pleas  adjourn  the  separate  —  Where,  on  March  10,  a  court  ordered 
sessions  of  such  court  sine  die  on  the  an  adjournment  until  the  last  Monday 
same  day,  and  there  is  no  subsequent  in  June,  at  which  time  the  court  con- 
convening  in  joint  session  or  otherwise,  vened,  the  clerk's  minutes  reciting  that 
as  a  court,  the  day  on  which  they  all  it  so  convened  '*  pursuant  to  adjourn- 
ed journed  must  be  held  to  be  the  last  ment,"  but  also  chat  the  session  was  a 
day  of  the  term.  Paris  v,  Coppock,  4  '*  special  term,"  it  was  held  to  be  an 
Ohio  Cir.  Dec.  654.  adjourned  term  and  not  a  new  special 

Term  Cannot  Be  Beopened  After  Final  term,   especially  when  there  was  no 

Adjournment.  —  The  regular  judge  has  order  made  for,  or  notice  given  of.  a 

no  power  to  reopen  a  special  term  after  special  term.     Lake  Fork  Ditch  Co.  v, 

it  has  been  adjourned  by    a    special  Haley,  28  Colo.  513. 

judge  to  the  next  term.     State  v.  Ross,  945.     1.  National  Bank  v.  Gilmer, 

118   Mo.  23;  Holman  v,  Hogg,  83  Mo.  116  N.  Car.  684;  Matter  of  Dossett,  2 

App.  370.  Okla.  369;  Matter  of  Patswald,  5  Okla. 

Omission  to  A4jonm  fhim  Day  to  Day.  789. 

previous  to  a  final  adjournment,  will  8.  Matter  of  Dossett,  2    Okla.  369; 
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94A*  Powtr  over  Seoord  of  Put  Buiiness.  —  See  note  5. 
347«  WaiTor  of  IrroguUritiot.  —  See  note  I . 

IV.  REFEBEE8  AKD  Abbitratobs.  —  See  notes  2,  4. 
348.  SttpoTTiiioii  by  the  Court  of  Befaree'i  Aotion.  —  See  notes  I,  2. 

v.  ttVABI-JTOlCIAL  Officebs.  —  See   notes  4,  5,  6,9,  11, 
12,  16. 

Schofield  V,  Horse  Springs  Cattle  Co.,  4.  Issenhath  v,  Baum,  11  S.  Dak. 
65  Fed.  Rep.  433.  Contra,  Slreett  v.  223,  citing  1  Encyc.  of  Pl.  and  Pr. 
Reynolds,  63  Ark.  i.  248,-  Stale  v.  Cronan,  23  Nev.  437. 

345.    4.   May  Xoet    Before    Day   to        5.  Suie    v.    Cronan,   23    Nev.  437; 
Which  AflUoarned.  —  State  v.  Nash.  83    Com.  t/  McCarty,  9  Pa.  Dist.  555.    See 
Mo.  App.  509;  Green  v,  Morse,  57  Neb.    also  O'Neil  v,  Tyler.  3  N.  Dak.  47. 
391.  6.  In  Nevada,    a    board    of    county 

6.  White  V.  Brown,  I  Indian  Ter.  98;  commissioners  which  has  adjourned 
Aull  V.  St.  Louis  Trust  Co.,  149  Mo.  i;  sine  die  cannor  reconvene  before  the 
Hyde  v.  Kent,  47  Neb.  26;  Com.  v,  next  regular  meeting,  unless  it  corn- 
Thompson,  18  Pa.  Co.  Ct.  487. 

947.  1.  Irregularity  Held  to  Be 
Waiyed. —  In  State  v.  Kavanaugh,  133 
Mo.  452,  it  was  held  that  where  a  de- 
fendant goes  to  trial  at  a  special  term, 
of  the  calling  of  which  He  had  no  no- 
tice, without  asking  for  a  continuance 
or  saving  an  exception,  he  waives  the 
irregularity. 

2.  See  Refere;«ces. 

Where  a  referee  gives  notice  that  he 
will  be  in  his  office  at  a  specified  time 
on  the  same  day,  such  notice  is  held 
to  be  equivalent  to  an  adjournment  to 
that  time.  Matter  of  Ferrigan,  42  N. 
Y.  App.  Div.  I.  affirmed  i6b  N.  Y.  689. 

4.  Reasonable  notice  of  adjourn- 
ments and  hearings  by  a  referee  must 
always  be  given  to  the  parties  in  inter- 
est. In  case  such  notice  is  not  given, 
and  it  is  not  waived  by  appearance  or 
otherwise,  the  proceedings  are  irregu- 
lar. Le  Baron  v,  Overstreet,  39  Fla, 
628;  Rice  9.  Schofield,  9  N.  Mex.  314. 

348*  1.  Tacoma  Grocery  Co.  v. 
Draham,  8  Wash.  263;  Philadelphia 
Third  Nat.  Bank  v.  National  Bank,  (C. 
C.  A.)  86  Fed.  Rep.  852. 

9.  Pettee  r.  Pettee,  77  Hun  (N.  Y.) 
595i  affirmed  148  N.  Y.  735. 


plies  with  the  provisions  of  Gen.  Stat. 
Nev.  (1885),  §  1Q45  (Comp.  Laws  Nev. 
1900,  ^  2107),  providing  for  the  calling 
of  meetings,  giving  notice,  etc.  State 
r.  Washoe  County  Com'rs,  22  Nev,  15. 
9.  If  for  a  good  and  sufficient  reason 
a  primary  town  meeting  or  caucus 
called  for  one  day  is  unable  to  perform 
and  complete  the  duties  for  which  it 
was  called,  it  may  properly  adjourn  to 
another  day.  Matter  of  Broat,  (Supm. 
Ct.  Spec.  T.)  6  Misc.  (N.  Y.)  445. 

11.  Code  Civ.  Pro.  Cal.,  ^  1121,  Jim- 
iling  adjournments  of  special  sessions 
of  a  court  trying  election  contests  from 
day  to  day,  or  not  exceeding  twenty 
days  on  the  application  of  either  party, 
on  good  cause  shown,  does  not  confine 
the  court  to  such  time,  but  a  reasonable 
adjournment  beyond  is  permissible. 
Falltrick  v.  Sullivan,  119  Cal.  613. 

12.  Cross  V.  Cross,  (Ky.  1897)  41  S. 
W.  Rep.  272;  Owens  v.  Peyton,  70  Mo. 
App.  50.  Compare  Matter  of  Green,  86 
Mo.  App.  2x6. 

16.  Unreasonable  and  Irregular  Ad- 
journments.—  Gill  V.  Oakland,  124  Cal. 
335;  Liggett  V.  Bates,  24  Colo.  314; 
State  V.  Cronan,  23  Nev.  437;  Com.  v, 
McCarty,  9  Pa.  Dist.  555. 
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351.  n.  Admisaltt  Courts  —  1.  District  Courts.  —  See  note  3. 
3S3.  ni  DiFTEBEKT  KlHBS  OF  ADMIKALTT  Suit&  —  See  note  4. 
393.  Suit  in  Bern.  —  Sec  note  I. 

IV.  The  Libel.  —  See  note  2. 
3jS4.  See  note  i. 

Fonn  and  GontentB.  —  See  note  4. 

951.  8.  Dittriet  Conrtt.  —  Rev.  Stat,  and  (he  court  should,  in  a  meritorious 

U.  S..  §  566,  applies  only   to  vessels  case,  allow  the  pleadings  to  be  amended 

engaged  in  commerce  and  navigation  to  conform  to  the  facts  proved.     Davis 

between  places  in  different  states.    The  v.  Adams,  (C.  C.  A.)  102  Fed.  Rep.  520. 

City  of  Toledo,  73  Fed.  Rep.  230.  When  Seycral  Parties  Are  Intereeted. 

Verdict  Advisory  Kerely.  —  When,  in  —  Where    two    persons  have    similar 

admiralty  cases  arising  on  the  Great  claims  against  the  same  res^  one  may 

Lakes,  parties  demand  a  trial  by  jury  assign  his  claim  to  the  other  and  the 

of  issues  of  fact  under  authority  of  Rev.  assignee  may  bring  one  action  for  the 

Stat.  U.  S.,  §  566,  the  verdict  is  merely  benefit  of  both.     The  Prussia,  100  Fed. 

advisory  to   the  court,   who  is  solely  Rep.  484. 

responsible  for  the  judgment  rendered.  Time  of  Filing  Libel.  —  The  fact  that 

The  City  of  Toledo,  73  Fed.  Rep.  220,  a  libel  to  enforce  a  maritime  lien  is 

per  Ricks.  J.  filed  before  the  indebtedness  matures 

SI53.  4.  Treating  In  Bern  Prooeeding  is  not  ground  for  dismissal.    The  ob- 

as  One  In  Penonam. —  An  appearance  by  jection  that  it  was  premature  should 

attorney  to  answer  a  libel  in  rem  does  be  met  by  a  provision  of  costs  or  other 

not  give  to  the  court  jurisdiction  to  terms  to  protect  the    adverse  party, 

render  a  judgment  in  personam  against  Clark  v.  Five  Hundred  and  Five  Thou- 

a  shipowner  on    a  libel  filed  against  sand  Feet  Lumber,  (C.  C.  A.)  65  Fed. 

both  ship  and  owner,  but  which  con-  Rep.  236. 

tains  no  prayer  for  personal  judgment,  Libel  of  Beview  —  When  Lies. —  Hall 

there  being  neither  personal    service  v»  Chisholm.  (C.  C.  A.)  117  Fed.  Rep. 

nor  any  voluntary  appearance  to  an-  807;  The  Columbia,  100  Fed.  Rep.  890; 

swer  the  X\\ie\in personam.     The  Ethel,  Munks  v,  Jackson,  (C.  C.  A.)  66  Fed. 

(C.  C.  .\.)  66  Fed.  Rep.  340.  Rep.  571,  aMrming  58  Fed.   Rep.  596; 

353.     1.  Maritime  Lieni  at  Basis  of  and  see  infra,  XV.   Trial -^  Court  AV- 

Suit.  —  Procedure  to  enforce  maritime  servinf>  Decision. 

lien    for    subfreight.      See    American  354.    1.  Mi^oinder  of  Parties. —  The 

Steel  Barge  Co.  r.  Chesapeake,  etc.,  misjoinder  of  separate  claims  against 

Coal  Agency  Co.,  (C.  C.  A.)  115  Fed.  different  defendants  may  be   waived. 

Rep.  669.     And  see  generally  the  title  Merritt,    etc.,    Derrick,    etc.,    Co.    v. 

Maritime   Liens,   19    Am.   and    Eng.  Chubb,  (C.  C.  A.)  113  Fed.  Rep.  173. 

Encyc.  of  Law  (2d  ed.)  1079.  4.  Form  of  Libel.  —  A   libel  in    rem 

2.  Laidlaw  v.  Oregon  R.,  etc.,  Co.,  should  state  the  nationality  of  the  ves^ 
(C.  C.  A.)  81  Fed.  Rep.  876,  holding  sel  proceeded  against  unless  the  libel- 
that  a  suit  in  admiralty  is  always  ant  alleges  that  he  is  a  citizen  of  the 
deemed  begun  upon  the  filing  of  the  United  States.  The  Falls  of  Keltie, 
libel,  and  that  the  rule  cannot  be  114  Fed.  Rep,  357. 
affected  by  state  statutes  regarding  the  Facts  as  to  Lien.  —  A  libel  in  rem 
commencement  of  actions.  must  allege  facts  showing  the  existence 

Technical  Bnlee  of  Common-law  Plead-  of  a  lien  and  the  right  of  the  libelant  to 

ing. —  Admiralty  will  not  allow  a  mere  the  relief  demanded.    Dunwody  v.  The 

technical  variance  between  the  plead-  Campbell,  (C.  C.  A.)  106  Fed.  Rep.  542. 

ings  and  the  proof  to  defeat  the  action.  Facts    as   to    Collision.  —  A    libel   for 
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333.  ▼•rIfloatioB.  —  See  note  4. 

S56.  V.  iHTESBOeATOBIES  —  By  Defendant.  —  See  note  2. 

TI.  AXENBKEKTS  —  Matters  of  Fom,  —  See  note  3. 

Katteri  of  Subttanee.  —  See  note  4. 

SIST.  yn.  LiBELAHT'8  Stipulation  fob  Cost&  —  See  note  2. 

Vm   JODTBEB    OF    BEM    AKD  PEBSONAX  FBOCEEBIBeS  — 
Bight  to  Join.  —  See  note  3. 

damages    lesulting    from   a  collision  for  services,  it  was  held  that  having  a 

alleged   to  have   been   caused  by  the  meritorious  case  he  should  be  allowed 

negligent  handling  of  a  ship  must  set  to  amend  his  pleading  to  conform  to 

out  the   facts  constituting  the  negli-  the  facts  proved.    And  see  generally 

l^ence  and  state  specifically  the  injuries  Amendments. 

sustained.     Jacobsen   v.    Dalles,   etc.,  4.  O'Connell  v.  One  Thousand  and 

Nav.  Co.,  93  Fed.  Rep.  975.  Two  Bales  Sisal   Hemp,  75  Fed.  Rep. 

A  Libel  in  Rem  for  Personal  Injuries  408,  holding  that  amendments  in  the 

must  specifically  allege  the   responsi-  pleadings,   even   in   matters    of    sub- 

bility  of  the  ship  and  the  circumstances  stance,  may  be  allowed  at  any  time 

of  the  accident,  and  must   not  leave  until  the  determination  of  the  cause, 

facts  essential  to  the  maintenance  of  but  that  they  should  not  be  allowed  in 

the  action  to  be  inferred  by  the  court,  cases  where  the  rights  of  the  opposite 

The  Conde  Wifredo,  (C.  C.  A.)  77  Fed.  party  would  be  prejudiced  thereby. 

Rep.  324.  Where  there  is  no  equity  in  the  ap- 

A  Libel  in  Rem  for  Breach  of  a  Towage  plication  for  leave  to  amend  pleadings 

Contract  must  point  out  the  manner  in  it  should   be  denied.     The  Horace  B. 

which  the  alleged  damages  arose  with  Parker,  (C.  C.  A.)  74  Fed.  Rep.  640. 

sufficient  distinctness  to  enable  the  re-  An  Amendment  Setting  XTp  a  Hew  and 

spondent  to  meet  the  claim  at  the  trial.  Dietinct  Claim  not  germane  10  the  siib- 

The  Oscoda.  66  Fed.  Rep.  347.  ject  of  the  original  libel  should  not  be 

Libel  by   Subrogated  Insurance   Com-  allowed.     The  lona,  (C.  C.  A,)  80  Fed. 

fany.  —  An  insurance  company  which,  Rep.  933. 

by  the  payment  of  insurance,  has  be-  After  a  Case  Has  Been  Bemanded  for 

come  subrogated  to  a  right  of  action  further  consideration  upon  a  particular 

against  the  wrongdoer  that  occasioned  point,  an  amendment  should   not   be 

it^e  loss  may  enforce  such  right  by  an  allowed  which  again  brings  before  the 

action    in    its    own    name   when    the  court    in    a    different  form   a   matter 

amount  paid  is  equal  to  the  loss  sus-  which  was  finally  settled  by  the  appel- 

tained,  but  when  less,  the  action  must  late  court.     Burrill  v.  Grossman,  11 1 

be  in  the  name  of  the  insured.     Fair-  Fed.  Rep.  192. 

grieve  v.  Marine  Ins.  Co.,  (C.  C.  A.)  857.    2.  When   Hot   Beqnired.  —  To 

94  Fed.  Rep.  686.  enable   a   personal    representative    to 

d55.     4.  The  Marion,  79  Fed.  Rep.  maintain  an  action  in  forma  pauperis 


104,  holding  that  under  Rules  3  and  5  to  recover  damages  for  wrongful  death. 

of  the  District  Court  for  the  Southern  it  should  appear  by  affidavit  that  all 

District  of  New  York,  adopted  for  the  the   persons  interested   in  the  decree 

Northern    District    of    California,   an  are  unable  to  furnish  the  stipulation. 

amended  libel  which  neither  prays  for  Raymond  v.  La  Compagnie  Generalc, 

an  attachment  nor  requires  an  answer  etc.,  90  Fed.  Rep.  105. 

under  oath  need  not  be  verified.  S.  The  Ethel,  (C!  C.  A.)  66  Fed.  Rep. 

356*    9.   The    Mexican    Prince,    70  340,  holding  thai  proceedings  in  rtvt 

Fed.   Rep.  246,  holding  that  when  a  and  in  personam  can  be  joined  except 

libel  is  evasive  the  defendant  may  an-  in  those  cases  specified  in  the  admiralty 

nex  interrogatories  to  bring  out  the  rules,  and  that  under  Rule  13  a  vessel 

essential  elements  of  the  controversy.  and  her  owner  cannot  be  joined  in  a 

8,  Davis  V.  Adams,  (C.  C.  A.)  102  suit  for  mariners*  wages. 

Fed.    Rep.   520,  wherein   the   libelant.  Where  a  libel  in  rem  contains  claims 

having  mistaken  the  nature  of  his  case,  that  can  be  litigated  only  in  a  suit  in 

alleged  a  tort  in  the  nature  of  false^  personam,   but  contains    other    allcga- 

imprisonment;  the  facts  showing  him'  tions  stating  a  cause  of  action  in  rem^ 

to  be  entitled  to  recover  on  a  contract  the    misjoinder   is   not  fatal   and   the 
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398.  See  note  i. 

361.  X.  Hesite  PB0CE88.  —  See  note  2. 

Duty  of  Manhal.  —  See  note  3. 

383.  ZII.  Betueit  of  Psocess  —  2.  Contents.  —  See  note  6. 

384.  3.  Appearance  and  Default.  —  See  note  i. 

385.  6.  Stipulations  for  Belease.  —  See  note  i. 

Form  of  Undertaking.  —  See  note  2. 

claims  improperly  jotaed  may  be  dis-  court  to  release  vessels  on  bond  in  all 

regarded  as  surplusage.     The  Falls  of  cases,  including  seizures  for  forfeiture 

Keltic.  114  Fed.  Rep.  357.  for  violation  of   revenue  laws.     The 

a58.     1.    The    Planet    Venus,    113  Three   Friends,  78  Fed.   Rep.  173,  re- 

Fed.   Rep.  387;  The  Thomas  P.  Shel-  versed  i(y(i  U.  S.  i,  wheie  the  Supreme 

don,  113  Fed.  Rep.  779. /fr  Brown,  J.  Court   seriously   questioned   this  con- 

361.    2.    The  F.  W.  Vosburgh,  q3  struction  given  by  the  court  below  to 

Fed.  Rap.  481,  holding  that  on  a  libel  Rev.  Stat.  U.  S.,  g  941,  but  based  the 

against  two  joint  and  several  wrong-  reversal  upon  an  improvident  use  of 

doers  the  libelant  may  elect  to  issue  the  court's  discretion  in  the  particular 

process  against  either  one  or  both.  case. 

Warrant  of  Arrest.  —  A  court  of  ad-  EfTeot  of  Giving  Bond.  —  Where  one 
miralty  may  issue  a  warrant  of  arrest  nyt  a  parly  10  the  original  libel  ap- 
of  the  person  as  process  for  compelling  pears,  claiming  to  be  the  owner  of  a 
a  defendant  to  respond  to  a  claim  for  vessel  and  giving  a  bond  for  her  re- 
unliquidated  damages,  which  is  not  a  lease,  he  thereby  becomes  a  party  to 
debt  wiihin  the  meaning  of  Rev.  Stat,  the  controversy  and  liable  for  any 
U.  S.,  §  990,  abolishing  imprisonment  judgment  thereafter  rendered  in  ac- 
for  debt  on  process  issuing  from  United  cordance  with  the  conditions  of  the 
States  courts  in  jurisdictions  where  it  bond.  Briggs  v.  Taylor,  (C.  C.  A.)  84 
has  been  abolished  by  the  state  law.  Fed.  Rep.  681. 
Bolden  v,  Jensen.  69  Fed.  Rep.  745.  Waiver  of  Defeoti.  —  The  giving  of  a 

8.  See  Doe ;;.  Springfield  Boiler,  etc.,  stipulation  for  release  is  a  waiver  of 
Co.,  (C.  C.  A.)  104  Fed.  Rep.  684,  all  defects  in  the  service  of  process, 
wherein  it  was  said  obiter  that  service  The  Frank  Vanderketchen,  87  Fed. 
of  monition  according  to  the  pro-  Rep.  763;  Briggs  v,  Taylor,  (C.  C.  A.) 
visions  of  a  state  statute  regulating  the  84  Fed.  Rep.  681. 
mode  of  service  in  actions  at  law  and  The  giving  of  a  stipulation  for  re- 
in equity  is  valid  in  admiralty.  And  lease  waives  the  claimant's  right  to 
see  Skrvick  of  Process  and  Papers.  have  the  suit  commenced   in   the  di- 

ConBtmctive  Levy.  —  The  receipt  by  a  vision  of  the  district  where  he  resides, 

marshal,  with  intent  to  make  a  levy.  The  Willamette.  (C.  C.   A.)    70    Fed. 

of  a  warrant  of  arrest  for  a  vessel  al-  Rep.  874 

ready  in  his  custody  by  virtue  of  a  Vessel  Kever  in  Custody.  —  The  Frank 

warrant  in  another  action  operates  as  Vanderkerchen,  87  Fed.  Rep.  763. 

a  constructive   levy,   which    becomes  In    Possessory    Suits.  —  Under    Rev. 

absolute  on  the  dismissal  of  the  prior  Stat.   U.  S.,  §  941,    the   right  of    the 

suit.     The  Haytian  Republic,  60  Fed.  owner  of  a  vessel  to  secure  her  release 

Rep.  292.  by  giving  bond  applies  to  possessory 

363.  6.  The  Lindrup,  70  Fed.  Rep.  as  well  as  to  other  actions.  The  Po- 
718.  holding  that  an  unnecessary  state-  conoket,  61  Fed.  Rep.  106. 
ment  in  the  marshal's  return  as  to  the  2.  Stone  v.  Murphy,  86  Fed.  Rep. 
place  of  seizure  is  not  conclusive  of  the  158,  holding  that  a  defendant  in  ad- 
court's  jurisdiction  over  the  vessel  miralty,  under  Admiralty  Rule  47  and 
seized.      And  see  generally  Returns.  Rev.  Stat.  U.  S.,§§  990,  991,  cannot  be 

3#4.     1.   See  Cape    Fear    Towing,  required  to  give  a  bond  conditioned  for 

etc.,  Co.  V,  Pearsall,  (C.  C.  A.)  90  Fed.  the  payment  of  the  money  awarded  by 

Rep.  435,  citing    Admiralty   Rules   29  the  final   decree,   but  only   to   render 

and  40  for  procedure  for  relief  against  himself   amenable   to   the    process  of 

decrees  entered  by  default.  the    court,    where   such    is   the    state 

965.     1.  In  All  Proper  Cases  of  Seisnre.  law    regarding  the    procedure   in  its 

—  It  is  within    the  discretion  of  the  courts. 
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366«  Ordinary  Penal  Bond.  —  See  note  I. 

7.  The  Stipulation  for  Value.  —  See  note  2. 
367.  Judgment  Against  Boretiei.  —  See  note  4. 
308.  Increasing  or  Reducing  Secority.  —  See  notes  I,  2,  3, 

369.  9.  Tender. —  See  note  i. 

370.  Xm.  BesPOITDEHT'S  PlEADIiraS.  —  1.  SzcepUona    to  Libel  — 
The  Peremptory  Exception.  —  See  note  I. 

366.  1.  Munks  v.  Tackson,  (C.  C.  (C.  C.  A.)  <h  Fed.  Rep.  1017.  affirming 
A.)  66  Fed.  Rep.  571,  holding  that  an  88  Fed.  Rep.  9T0. 

ordinary  common-law  bondi  signed  by  After  a  Vessel  Has  Been  Beleased  on 

a  surety  knowing  that  it  was  intended  Stipulation  the  court  will  not  require 

for  the  release  of  a  vessel,  was  a  valid  the  claimant   to   furnish   any  further 

release  bond  under  Rev.  Stat.  U.S.,  security  where  there  is  no  rule  of  court 

§  94T,  and  this  notwithstanding  it  was  requiring  ii.     The    Mutual,    78    Fed. 

I^iven  before  the  actual  seizure  of  the  Rep.  144. 

vessel.  2.  The  Iris.  (C.  C.  A.)  100  Fed,  Rep. 

Substitutes  for  Property.  —  The  bond  104,  holding  thai  an  excessive  release 

given  for  the   release  of  property  in  bond  given  through  misapprehension 

admiralty  becomes  a  substitute  for  the  should  be  reduced  where  no  injustice 

thing  itself.     The  New  York,  (C.  C.  A.)  will  result,  and  that  the  failure  of  the 

1 13  Fed.  Rep.  810;  Fairgrieve  t/.  Marine  claimant  to  have  the  vessel  appraised 

Ins.  Co.,  (C.  C.  A  )  112  Fed.  Rep.  364;  should  not  defeat  his  application  for 

The  Fred  M.  Lawrence,  (C,  C.  A.)  94  reduction. 

Fed.   Rep.   1017:    The  Frank  Vander-  3.  Beseisure  of  Property. —  In  the  ab- 

keichen,  87  Fed.  Rep.  763.  sence  of  fraud  or  mistake  a  vessel  once 

A  stipulation  is  a  substitute  for  the  released  on  stipulation  cannot  be  ar- 

thing  itself  only  for  the  purposes  of  the  rested  a  second  time  for  the  same  cause 

original  action,  or  where  it  is  a  stipu-  of  action.     The    Cleveland,   98    Fed. 

lalion  for  the  appraised  value  of  the  Rep.  631. 

vessel,  where  it  stands  as  security  for  There  can  be  no  rearrest  after  judg- 

any  claim  filed  up  to  the  amount  of  the  ment,  even  in  cases    of   fraud.     The 

stipulation.     The    Oregon,   158    U.  S.  Hattie  Bell,  65  Fed.  Rep.  119. 

186,  rn/crsing ^^  Fed.  Rep.  62.  A  vessel  maybe  rearrested  on  a  new 

8.  Amount  of  Stipidation.  —  A  surety  and  distinct  cause  of  action,  even  where 

cannot  be  compelled  to  pay  more  than  such   cause  of  action   existed   at  the 

the  amount  expressed  in  his  stipula-  time  of  the  first  libel  and  might  have 

tion.     Munks  v.  Jackson,  (C.  C.  A.)  66  been  included  therein.     The  Haytian 

Fed.  Rep.  571.  Republic,  154  U.  S.  118. 

367.  4.  Eights  and  LiabUities  of  369.  1.  The  Glencairn.  78  Fed. 
Sureties.  —  Astipulation  for  the  release  Rep.  379,  holding  that  the  libelant 
of  a  vessel  upon  the  original  libel  does  must  pay  costs  accruing  after  payment 
not  bind  the  sureties  in  respect  to  of  money  into  court,  in  case  of  failure 
claims  set  up  by  intervening  petitions  to  recover  more  than  the  amount  ten- 
filed  after  the   vessel's  release.     The  dered. 

Oregon,  158U.  S.  186;  Hawgood,  etc..  Docket  Fee.  —  A  tender  and  deposit 

Transit  Co.  v.  Dingman,  (C.  C.  A.)  94  made' at  the  time  of  filing  answer  need 

Fed.   Rep.   loii;  The  Willamette,  (C.  not  include  a  docket  fee  which  is  tax- 

C.  A.)  70  Fed.  Rep.  874.  able  only  on  a  final  hearing.     Merritt. 

The  Substitution  of  One  Libelant  for  etc..  Derrick,  etc.,  Co.  v.  Catskill,  etc.. 

Another,  or  other  amendment    which  Steamboat  Co.,  112  Fed.  Rep.  442. 

the  court  has  power  to  make,  where  the  370.     1.  Praotioe   to  TTnite  with  An- 

cause  of  action  remains  practically  the  swer.  —  The  Lindrup,  73  Fed.  Rep.  718, 

same  and  the  liability  of  the  surety  is  per  Nelson,  J. 

not  increased,  will  not  avoid  the  stipu-  Failure  to  Except  —  Waiver.  —  Failure 

lation.     The  Beaconsfield,   158   U.   S.  to  except  to  the  joinder  of  separate 

303;  Fairgrieve  v.  Marine  Ins.  Co.,  (C.  claims  as:ainst  difterent  defendants  in 

C.  A.)  112  Fed.  Rep.  364;  The  Living-  the  same  libel  waives  the  objection, 

stone,  104  Fed.  Rep.  918.  Merritt,    etc..    Derrick,    etc.,    Co.    v. 

368«     1.  The    Fred    M,   Lawrence,  Chubb,  (C.  C.  A.)  113  Fed.  Rep.  173. 

77 


37 l-arS                        ADMIRALTY.  Vol.  I. 
3T1.  2.  Petition  under  Sule  69.  —  See  note  i. 

Other  OasM  than  Colliiion.  —  See  note  2. 

3.  Answer  —  Contenta.  —  See  note  4. 
373.  4.  Counterclaim  —  Crou«iib«l.  —  See  note  3. 
373.  See  note  i. 

Whan  OroM-libel  KeoMwry.  —  See  note  2. 

Security.  —  See  note  3. 

271  •    1.  Independent  Aetion  for  Con-  99  Fed.  Rep.  109;  The  Frank  Gilmore, 

tribntion.  —  Where  one  vessel   is  out-  73  Fed.  Rep.  686. 

side  of  the  jurisdiction  and  cannot  be  373.    1.  On    What    Founded. — The 

brought  into  the  original  action  by  a  Highland  Light,  88  Fed.  Rep.  296. 

petition    under    Rule    59,   the    vessel  llie  Words   "Same  Canee  of  Action" 

which  has  paid  the  damage  is  subro-  should  be  construed  broadly  as  equiva- 

gated   to  the   right  of    action   of   the  lent  to  **  same  transaction,  dispute,  or 

injured    party    and    may    afterwards  subject-matter,"   so    as   to    allow    all 

maintain  an  independent   action    for  matters  of  dispute  necessary  to  the  final 

contribution  against  the  other  vessel,  determination  of  the  original  action  to 

The  Mariska,  (C.  C.  A.)  107  Fed.  Rep.  be  disposed  of  in  one  suit.     The  High- 

989.     See  also  The  Argus,  71  Fed.  Rep.  land  Light,  88  Fed.  Rep.  296;  Genthner 

891,  where  the  principle  was  recognized  v,  Wiley,  85  Fed.  Rep.  797. 

but  not  applied,  as   the    vessel    pro-  8.  The  Edward  H.  Blake,  (C.  C.  A.) 

ceeded  against  had  not  been  in  fault.  92  Fed.  Rep.  202, /^r  Pardee,  J.,  citing 

2.  The  Barnstable,   181  U.   S.   464,  i  Encyc.  of  Pl.  and  Pr.  272,  273. 

holding  that  where  only  one  vessel  is  3.  Old  Dominion  Steamship  Co.  v. 

liable  it  is  within  the  spirit  of  Rule  59  Kufahl,   100    Fed.    Rep.   331,    holding 

to  allow  the  owner  to  call  in  the  char-  that  the  requirement  that  the  respond- 

terer  to  show  cause  why  he  should  not  ent  on  a  cross-libel  must  give  security 

be  held  liable  for  the  damages  from  a  cannot  be  defeated  by  one  who  is  in- 

collision.  dividually    unable    to    give    security 

4.  Fairgrieve  v.  Marine  Ins.  Co.,  (C.  bringing  the  action  in  bphalf  of  himself 

C.  A.)  94  Fed.  Rep.  686,  holding  that  and  the  other  parties  interested, 

the  right  of  a  libelant  to  sue  can  be  Unreaeonable  Delay.  —  The  court  may 

raised  in  admiralty  only   by  answer,  refuse  to  require  the  respondent  on  a 

and  not  by  demurrer  or  plea  in  abate-  cross-libel   to  give  security  when   he 

ment.  has  been  allowed  to  proceed,  and  the 

Beqniaitei  and  Bnffioiency  of  AnBwers.  demand    for    security  is    made    only 

—  The   strict  formalities  in    pleading  after  an  unreasonable  delay.    Franklin 

required  at  common  law  or  in  equity  Sugar-Refining  Co.  v,  Funch,  66  Fed. 

are    not    demanded.      But    particular  Rep.   342,  affirmed  (C.  C.  A.)  73  Fed. 

matters  of  defense  should  be  presented  Rep.  844. 

by  proper  averments  in  the  answer.  An  Appeal  from  an  Order  Befosing  to 

which  should  set  out  clearly  and  ex-  Beqnlre  Seonrity  on  a  cross-libel  does 

plicitly  the  facts  relied  on,   and    the  not  suspend  proceedings  in  the  original 

proofs  should  correspond  substantially  suit.     Franklin  Sugar-Re5ning  Co.  v. 

with  the  allegations.     The  Alexandra,  Funch,  (C.  C.  A.)  73  Fed,  Rep.  844. 

104  Fed.  Rep.  904.  Baits  in  Personam. —  In  Franklin  Su- 

A  Denial  of  an  Anticipatory  Allegation  gar  Refining  Co.  v.  Funch,  66  Fed.  Rep. 

in  the  Lihel  is  equivalent  to  an  affirma-  342,  Butler,  J.,  said:  **  It  seems  to  me 

tive  averment  of  the  fact  in  question,  doubtful  whether  Rule  53  contemplates 

Hurrill  v.  Crossman,  (C.  C.  A.)  69  Fed.  a  case  where  the  original  libel  is  in 

Rep.  747.  personam;    *    ♦    *     its  terms  do  not 

973,     8.  The  Edward  H.  Blake,  (C.  seem  applicable  to  such  a  case.'*     The 

C.  A.)  92  Fed.  Rep.  202, /^r  Pardee,  J.,  question,  however,   was  not  decided. 

citing   I    Encyc.  of   Pl.   and  Pr.  272,  In  Lochmore  Steamship  Co.  v.  Hagar, 

273.  78  Fed.  Rep.  642,  the  same  judge,  still 

Independent  Transaction.  —  Admiralty  without  deciding  the  point,  said:  **  It 

has  no  jurisdiction  of  a  set-off  arising  is  thus  seen  that  the  language  of  the 

out  of  a  transaction  or  cause  of  action  rule  applies  to  all  cases  of  cross-libel." 

independent  of   that  set  forth  in  the  Quoted  as  authority   in    Genthner    r. 

libel.     Anderson  v.  Pacific  Coast  Co.,  Wiley,  85  Fed.  Rep.  797. 
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974.  XV.  TbiAL  —  Oonrt  Beaervtng  Deddoii.  —  See  note  4. 

375.  XVL  INTESLOOUTOBT  DECEEE  AND  Eefebehce — 1.  Oen- 
erally.  —  See  note  2.     And  see  ilso  REFERENCES. 

376.  ComxniBBioner'i  Beport.  —  See  note  i . 

2.  Exceptions  to  Eeport.  —  See  note  2. 
377.  XVIIL  Final  Decbee,  What  Is.  —  See  note  i. 

Performanee  by  Stipulator!.  —  See  note  2. 

974.    4.  New  Trial  — Behearing^Ete.  Rep.  799.     And  see  generally  Excep- 

—  A  Libel  of  Review  may  be  filed  even  tions  and  Objkctions. 

after  the  term,  where  the  decree  shows  Making  Objection  Before  Ck>mniiBsioner. 

fraud  or  its  equivalent  upon  the  rights  — The   exception    must   be   based   on 

of  the  petitioner  so  as  to  require  reme-  matter  which  was  objected  to  at  the 

dial  action  upon  principles  of  justice,  hearing  before  the  commissioner.    The 

Hall  V.  Chisholm,  (C.  C.  A.)  117  Fed.  William  H.  Bailey,  103  Fed.  Rep.  799; 

Rep.  807;  Munks  V.  Jacksbn.  (C.  C.  A.)  The  Bulgaria,  83  Fed.  Rep.  312. 

66  Fed.  Rep.  571.  Objections  on  Appeal.  —  Exceptions  to 

A  libel  of  review  will  lie  where  there  the  findings  of  a  commissioner  will  not 

has  been   fraud   or   collusion   in    the  be  heard  for  the  first  time  in  an  appel- 

original  action,  and  the  application  for  late  court;  ihey  should  be  objected  to 

such  relief  should  not  be  barred  by  before  the  commissioner  and    excep- 

any  technical  limitation  of  time.     The  tions  made  in  the  court  below.     The 

Columbia,  100  Fed.  Rep.  890,  wherein  Eliza  Lines,  (C.  C.  A.)  114  Fed.  Rep. 

the    court    obiter     enumerated    other  307;    Brauer  v,   Campania   Nav.   La. 

grounds  on  which  bills  of  review  have  Flecha,  (C.  C.  A.)  66  Fed.  Rep.  776. 

been  allowed  in  admiralty,  and  cited  377.     1.  The   Albert    Dumois,    177 

with  approval  3  Encyc.  of  Pl.  and  Pr.  U.  S.  240,  holding  that  the  allowance 

570-600.  of  interest  is  discretionary  and  not  re- 

A  Petition  or  Motion  to  Amend  a  Final  viewable  on  appeal  except  in  a  very 

Decree  must  be  made  at  the  same  term  clear  case  of  abuse  of  discretion, 

at  which  the  decree  is  enrolled.     Pettit  Interest  on  Demnrrage  may  be  allowed 

V.  One  Steel  Lighter,   104  Fed.  Rep.  as  part  of  the  damage.     The  Natchez, 

1002.  (C.  C.  A.)  78  Fed.  Rep.  183. 

The  Setting  Aside  or  Reopening  of  a  2.  Decree  Against  Principal  and  Sore. 

Default  Decree  is   permissible  in  ad-  ties.  —  The  Columbia,  (C.  C.  A.)  109 

miralty,  but  is  entirely  within  the  dis-  Fed.  Rep.  660. 

cretion  of  the  court.     Cape  Fear  Tow.  When  Damages  Are  Divided  Between 

ing,  etc.,  Co.  v.  Pearsall,  (C.  C.  A.)  90  Two  Vessels. —  If  the  innocent  sufferer 

Fed.  Rep.  435, /^r  Simonton,  J.     And  cannot  collect  the  one-half  due  from 

see  Opening,  Amending,  and  Vacating  one  vessel,  the  other  may  be  compelled 

Judgments.  to   pay  the  whole  amount.     The  Job 

a75.    8.  The  William  H.  Bailey,  103  T.  Wilson,  84  Fed.  Rep.  204,  per  Mor- 

Fed.  Rep.  799,  affirmed  (C.  C.  A.)  iii  ris,  J. 

Fed.  Rep.  1006,  holding  that  the  finding  Act  of  February  18,  1898.  —  The  limi- 

of  the  commissioner  is  not  invalidated  tation  of  liability  as  provided  for  by 

by  the  fact  that  he  sat  outside  the  ter-  Act  Cong.  Feb.  13,  1893,  g  3,  has  been 

ritorial  jurisdiction  of  the  court.  held  to  apply  only  to  the  relations  be- 

376.     1.  Prindplco  on  Which  Damages  tween   the  vessel  and  her  cargo  and 

Are  Assessed.  —  The  fact  that  a  decree  their  respective  owners,   and  not    to 

for  unliquidated  damages  is  taken /rt?  affect  the  relation  of  colliding  vessels 

eonfesso  does  not  affect  the  amount,  for  to  each  other,  or  to  alter   the  estab- 

the  damages  must  always  be  estimated  lished  rules  by  which  claims  in  such 

from  the  evidence  and  not  from  the  cases  are  divided  where  the  vessels  are 

allegations  of  the   libel.     Cape   Fear  mutually  in   fault,  or  the  rule  for  di- 

Towing.  etc.,  Co.  v,  Pearsall,  (C.  C.  minishing  the  net  damage  by  recoup- 

A.)  90  Fed.  Rep.  435.  ment.     The   Delaware,  161   U.  S.  459; 

Adoption  by  Court.  —  The  John  Mc-  The  Chattahoochee,  (C.  C.  A.)  74  Fed. 

Dermott,  109  Fed.  Rep.  90;  The  Ohio,  Rep.  899,  affirmed  173  U.  S.  540.     And 

(C.  C.  A.)  Qi  Fed.  Rep.  547.  see  also  The  George  W.  Roby.  (C.  C. 

.    8.  The  William  H.  Bailey,  103  Fed.  A.)  11 1  Fed.  Rep.  601. 

79 


378-979                       ADMIRALTY.  Vol.  I. 

378.  XIX.  SumABT  JuBOiCEKT  AND  ExscuTlOBT.  —  See  note  I. 

Bale  of  Property  and  Siitribatien  of  Proeeeds.  —  See  notes  3,  4. 

XX.  Appeals  —  1.  Oenerally.  —  See  note  5.    And  see 
Appeals. 

379.  See  note  i. 

SI7S.    1.  Smith    v.   Pendergast,    83  directing  the  marshal  to  sell  the  res 

Fed.  Rep.  504,  wherein  Brown,  J.,  said:  and  pay  the  proceeds  into  court    to 

"  In  the  admiralty  practice,  proceed-  await  further  orders  as  to  their  distrf- 

ings  upon  bonds  or  stipulations  have  bution  is  final  and  appealable,  as  it 

always  differed  from  the  proceedings  determines   the   merits  of  the  contro- 

on  bonds  in  the  common-law  courts  in  versy,  the  direction  to  the  marshal  be- 

being  summary;  and  in  this  country  ing  a  mere  incident.     The  Eugene, (C. 

these  proceedings  have  usually  been  C.  A.)  87  Fed.  Rep.  looi. 

upon   order  to  show  cause.    *    *    *  The  Dismiseal  of  a  Croii-libel  in  a  coU 

Under  this  order  to  show  cause  every  lision  case  does  not  make  such  a  final 

defense,   legal  or  equitable,    is    ordi-  disposition  of  the  controversy  by  the 

narily  available  to  the  sureties  that  they  district  court  as  to  be  reviewable  on 

might  obtain  in  the  defense  of  a  plenary  appeal.     Bowker  v,  U.  S.,  186  U.  S. 

suit  on  the  bond.'*  135. 

8.  Sale  of  Property.  —  The  court  may,  379.     1.  City  of  Cleveland  v.  Chis- 

on  motion  of  the  claimant,  where  the  holm,  (C.   C.  A.)  go  Fed.   Rep.    431, 

libelant  does  not  object,  order  a  sale  holding   that  an  admiralty  appeal  to 

of  the  libeled  vessel  before  final  decree,  the  Circuit  Court  of  Appeals  brings  up 

The  Nevada,  85  Fed.  Rep.  681.  the  whole  case  for  review  both  as  to  the 

4.  Distribution    of   Proceeds  —   IV hat  law  and  the  facts.     See  also  Gilchrist 

Claims  Recognized,  —  The  court,  though  v.  Chicago  Ins.  Co.,  (C.  C.  A.)  104  Fed. 

in  possession  of  the  fund,  is  not  in  the  Rep.  566. 

position  of  a  receiver  for  the  benefit  of  Where  Several  Distinct  Claims  Are  De- 
creditors  in  general,  and  in  distributing  dded  by  one  decree,  an  appeal  from  the 
a  surplus  takes  cognizance  only  of  decision  as  to  one  claim  does  not  open 
specific  liens  upon  the  fund.  The  Alii-  the  decree  for  review  as  to  the  others, 
anca,  65  Fed.  Rep.  245,  affirming  The  Mason  v.  Marine  Ins.  Co.,  (C.  C.  A.) 
Advance,  63  Fed.  Rep.  704.  no  Fed.  Rep.  452. 

Payment    of    Surplus    to    Owner,  —  Second  AppiBal  Saising  ITew  Point.  —  A 

Where,  after  the  payment  of  specific  point  undecided  by  a  mandate  of  the 

liens,  a  surplus  remains,  this  must  be  Supreme  Court  to  a  District  Court  may 

paid  to  the  owner,  if  claimed  by  him,  be  the  subject  of  a  new  appeal  to  the 

in     preference    to    nonlien    creditors.  Circuit  Court  of  Appeals.     The  New 

The   Lydia  A.   Harvey,  84  Fed.  Rep.  York.  (C.  C.  A.)  104  Fed.  Rep.  561,  and 

1000;  The  Willamette  Vallev,  76  Fed.  see  also  Laidlaw  v,  Oregon  R.,  etc.. 

Rep.  838.  Co.,  (C.  C.  A.)  81  Fed.  Rep.  876,  roak- 

When  a  surplus  remains  after  the  pay-  ing  the  same  ruling  when  the  mandate 

ment  of  vested  interests  and  the  owner  was  from  a  Circuit  Court, 

does  not  claim  the  residue,  the  court.  Proper  Appellant. —  Where  claims  pre- 

to  avoid  having  the  fund  indefinitely  sented  in  limitation  of  liability  proceed- 

im pounded  in  the  registry,  may  recog-  ings      are      distinct      and      separate, 

nize  purely  equitable  claims  and  ordi-  involving    different     subject-matters, 

nary   debts.     The   Willamette  Valley,  the  decree  determining  the  rights  of 

76  Fed.  Rep.  838,  per  Morrow,  J.  the  claimants,  though  joint  in  form,  is 

ft.  The  Three   Friends,  166  U.  S.  i,  several  in  its  nature  and  operation,  and 

holding  that  under  an  order  of  court  one  claimant  may  appeal  without  mak- 

that  a  libel  shall  be  amended  within  a  ing  the  others  parties.     The  Columbia, 

certain  time  or  stand  dismissed,   the  (C.  C.  A.)  73  Fed.  Rep.  226,  reversing 

prosecution  of   an   appeal   within   the  (C.  C.  A.)  67  Fed.  Rep.  942. 

time  limited  waives  the  right  to  amend  Sureties   on    Beleaie   Bond.  —  Unless 

and  makes  the  decree  final  and    ap-  some   extraneous   (question  arises   in- 

pealable.  volving  the  obligation  of  the  sureties 

Decree  Directing  Sale.  —  A  decree  in  on  a  release  bond  entered  into  under 

admiralty  awarding  a  definite  sum  in  Rev.  Stat.  U.  S..   §  941,  they  are  not 

consequence  of  a  maritime  lien  and  necessary  parties  to  an  appeal  taken 
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979.  How  Tftken.  —  See  note  2. 

2.  Appeal    Bond  —  Bond  to   stay  Ezoeution.  —  See    note   5. 

And  see  Appeal  Bonds  and  Undertakings;  Supersedeas 
AND  Stay  of.  Proceedings. 

980.  4.  Asrignment  of  Errors.  —  See  note  2.    And  see  Assign- 
ment of  Errors. 

981.  8.  The  Apostles.  —  See  note  3. 
Certifloation  and  Sotnrn.  —  See  note  4. 

by  any  of  the  parties  to  the  record.  Court  of  Appeals,  on  an  appeal  in  ad- 

The  New  York,  (C.  C.  A.)  104  Fed.  Kcp.  miralty,  may  allow  additional  assign* 

561;    The  Glide,  (C.   C.    A.)   72   Fed.  ments  of  error  to  be  filed  in  that  court. 

Rep.  200.  Cory  v,    Penco,  (C.    C.    A.)    76    Fed. 

379.    8.  Braithwaite  v.  Jordan,  5  N.  Rep.  997. 

Dak.  196,  holding  that  admiralty  ap.  Kattor  Not  Pretantod  to  tho Lower  Oout 

peals  in  territorial  courts  are  governed  by  any  form  of   pleading  cannot    be 

by  the  rules  and  usages  of  courts  of  ad-  made  the  subject  of  an  assignment  of 

miralty  and  not  by  territorial  statutes,  error.     The  New  York,  (C.  C.  A.)  108 

Time  to  Perfeot  Appeal. —  Under  Act  Fed.  Rep.  102;  The  Robert  Graham 
Cong.  March  3, 1891,  ^  11.  an  admiralty  Dun,  (C.  C.  A.)  70  Fed.  Rep.  270. 
appeal  to  the  Circuit  Court  of  Appeals  Matters  Not  Apparent  of  Beoord.  —  An 
maybe  taken  at  any  time  wiihin  six  alleged  ruling  of  the  court  below  which 
months  after  the  entry  of  the  order  or  does  not  appear  in  the  record  and  can- 
decree  appealed  from.  The  New  York,  not  be  inferred  therefrom  cannot  be 
(C.  C.  A.)  104  Fed.  Rep.  561;  The  City  assigned  as  error.  The  Natchez,  (C. 
of  Naples.  (C.  C.  A.)  69  Fed.  Rep.  794.  C.  A.)  78  Fed.  Rep.  183. 

6.  Appeal  Bond  and  Bond  for  Costs  —  The  Befosal  of  the  Conrt  to  Grant  a  New 

Proceedings  Against  Sureties,  —  A  libel-  Trial  cannot  be  assigned  as  error.     The 

ant  is  entitled  to  proceed  summarily  Natchez,  (C.  C.  A.)  78  Fed.  Rep.  183. 

against  the  sureties  on  an  appeal  bond  Errors  as  to  Costs  may  be  assigned 

to  stay  execution  without  any  provision  and  reviewed  on  appeal  when  the  force 

to  thateffect  being  inserted  in  the  bond,  of  a  statute  or  some  positive  rule  of 

Smith  V.  Pendergast,  82  Fed.  Rep.  504.  law  is  involved.     The  City  of  Augusta, 

dSO.     8.  The  Natchez,  (C.  C.  A.)  78  (C.  C.  A.)  80  Fed.  Rep.  297. 

Fed.  Rep.  183;  Lafourche  Packet  Co.  381.    8.  Making  Up  the  Apostles.— 

V.   Henderson,  (C.  C.  A.)  94  Fed.  Rep.  The  Circuit  Court  of  Appeals  cannot 

871,    holding   that  an   assignment  of  pass  upon  the  merits  of  the  case  when 

error  should  be  specific  and  not  gen-  the  record  on  appeal  does  not  contain 

eral;  The  State  of  Missouri,  (C.  C.  A.)  the  evidence  on  the  trial,  and  there  Is 

76  Fed.    Rep.  376:  The  Philadelphia,  no  written  agreement  by  the  parties  in 

(C.  C.  A.)  75  Fed.  Rep.  685;  Brauer  f.  regard   to   the   evidence    omitted,    as 

Campania  Nav.  La  Flecha,  (C.  C.  A.j  required  by  Admiralty  Rule  5a.     Nel- 

66  Fed.  Rep.  776.  son  v.  White.  (C.  C.  A.)  83  Fed.  Rep. 

Bule  11  of  the  Cironit  Conrt  of  Appeals,  215:   The    Glide,   (C.  C.  A.)  72    Fed. 

SeTonth  Cironit,   requiring  an    assign-  Rep.   200.     See  also  The  Edward  H. 

ment  of  errors  to  be  filed  and  returned  Blake,  (C.  C.  A.)  92  Fed.  Rep.  202. 

with  the  record,  applies  to  appeals  in  When  the  record  on  appeal  is  incom- 

admiralty,  but  reserves  to  the  court  plete  and  the  defect  is  due  to  the  ap- 

the  right  to  notice  a  plain  error  not  as-  pellant's  neglect,  the  case  will  not  be 

signed.     Chicago  Ins.  Co.  v.  Graham,  remanded  for  a  new  trial  or  the  taking 

etc.,  Transp.  Co.,  (C.   C.  A.)  108  Fed.  of  new  testimony.     The  McDonald,  (C. 

Rep.  271.  C.  A.)  112  Fed.  Rep.  681,  affirmed  (C. 

Laxity  in  Favor  of  Seamen.  —  In  the  C.  A.)  113  Fed.  Rep.  1019. 

interest  of  seamen,  who  are  wards  of  It  is  desirable  that  the  record  on  ap- 

the  court  in  admiralty,  the  appellate  peal  should  show  which  witnesses  were 

coart  may  of  its  own  motion  take  note  examined  in  the  presence  of  the  district 

of  matters  not  included  in  the  assign-  judge    and    which     were    not.       The 

ment  of  errors.     The  Chattahoochee,  Gypsum    Prince,   (C.    C.    A.)  67  Fed. 

(C.  C.  A.)  74  Fed.    Rep.  899, /^r  Put-  Rep.  612,  per  Lacombe,  J. 

nam.  J.  4.  The  Margaret  B.  Roper,  (C.  C.  A.) 

Additional  Assignments.  —  The  Circuit  106  Fed.  Rep.  740,  holding  that  a  party 

Supp.  PI.  &  Pr.— 6  81 
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289.  9.  New  Testimony.  —  See  note  i. 

11.  Hearing.  —  See  note  3. 
983.  14.  Appeal  to  the  Supreme  Court.  —  See  note  4. 


to  an  appeal  is  entitled  to  a  writ  of        Quaii/lfations  of  Rule.  —  Some  cases 
certiorari  to  compel  the  clerk  properly     qualify*  the  rule  holding  that  the  ap- 


to  certify  and  reiurn  the  record. 

3§3.  1.  Kew  Testimony  ^  When  Al. 
lowed.  —  The  taking  of  new  testimony 
is  not  a  matter  of  right,  and  will  never 
be  allowed  unless  a  satisfactory  reason 
is  given  for  the  witnesses  not  having 
besn  produced  and  examined  in  the 
court  below.  The  Glide,  (C.  C.  A.)  68 
Fed.  Rep.  yiq. 

.  In  The  Carbonero,  (C.  C.  A.)  io6 
Fei.  Rep.  329,  where  the  evidence  in 
the  record  was  such  that  the  appellate 
court  could  not  reach  a  satisfactory 
conclusion,  the  case  was  remanded 
with  permission  to  produce  further 
proofs  in  the  lower  court  and  in  default 
thereof,  the  former  decree  to  stand 
affirmed. 

3.  Conflicting  Evidenoe.  —  The  Albert 
Dumois,  177  U.  S.  240  Alaska  Packers 
Assoc  V.  Domenico,  (C.  C.  A.)  117  Fed. 
Rep  .x>q;  Jacobsen  z^  Lewis  Klondike 
Expedition  Co.,  (C.  C.  A.)  112  Fed. 
Rep.  73;  Wilder*s  Steamship  Co.  r/. 
Low,  (C.  C.  A.)  112  Fed.  Rep.  161, 
Hartley  v,  American  Steel-Barge  Co.; 
(C.  C.  A.)  108  Fed.  Rep.  97;  Whitney 
V,  Olsen,  (C.  C  A.)  108  Fed.  Rep.  292; 
Elphicke  v.  White  Line  Towing  Co  . 
(C.  C.  A.)  106  Fed.  Rep.  945:  The  New- 
port News,  (C.  C.  A.)  105  Fed.  Rep. 
389:  The  E.  Luckenbach,  (C.  C.  A.)  93 
Fei.  Rep.  841;  City  of  Cleveland  v, 
Chisholm,  (C.  C.  A.)  90  Fed.  Rep.  431; 
The  Brandywine,  (C.  C.  A.)  87  Fed. 
Rep.  652:  The  Columbia,  (C.  C.  A.)  73 
Fed.  Rep.  226.  Compare  The  Albany, 
(C.  C.  A.)  81  Fed.  Rep  966,  where  the 
trial  judge  rejected  ihe  testimony  of 
important  witnesses,  and  The  Gypsum 
Prince.  (C.  C.  A.)  67  Fed.  Rep.  612, 
where  proper  weight  was  not  accorded 
to  the  testimony  of  certain  witnesses 
and  the  decree  was  apparently  influ- 
enced by  the  misplacing  of  some  of  the 
evidence. 

The  preponderance  of  evidence  to 
authorize  the  reversal  of  a  finding  of 
fact  by  a  lower  court  based  upon  con- 
flicting testimony  should  be  such  as 
would  justify  the  granting  of  a  new 
trial  in  a  court  of  common  law  on  the 
ground   that  the   verdict   was  against 


pellate  court  will  review  the  findings  of 
fact  based  upon  conflicting  testimony, 
but  that  the  opinion  of  the  court  below 
is  entitled  to  "great  weight"  or 
"  great  respect."  The  Anaces,  (C.  C, 
A.)  106  Fed,  Rep.  742;  The  City  of 
Augusta,  (C.  C.  A.)  80  Fed.  Rep.  297. 
See  also  The  Bowden.  (C.  C.  A.)  78 
Fed.  Rep.  649;  The  Lucy,  (C.  C,  A.) 
74  Fed.  Rep.  572. 

Some  cases  make  a  distinclion  where 
the  witnesses  are  not  examined  in  the 
presence  of  the  court,  holding  that  in 
such  cases  the  findings  of  the  court  are 
not  entitled  to  the  same  weight  and 
that  the  appellate  court  will  review  the 
evidence  and  reach  its  own  conclusion. 
The  Joseph  B.  Thomas,  (C.  C.  A.)  86 
Fed.  Rep.  658;  The  Glendale,  (C.  C. 
A.)  81  Fed.  Rep.  633;  The  Sappho,  (C. 
C.  A.)  94  Fed.  Rep.  545,  per  Wad- 
dill.  J. 

The  Findirtf^s  of  a  Commissioner  to 
whom  a  case  has  been  referred  by  con- 
sent of  the  parlies,  and  whose  report 
has  been  approved  by  the  court  below, 
are  entitled  to  the  same  weight  as 
when  found  directly  by  the  court.  The 
Elton.  (C.  C.  A.)  83  Fed.  Rep.  519. 

After  Two  Goaoorring  Deeisloni  below 
on  a  question  of  fact  the  finding  will 
not  be  reversed  by  an  appellate  courf 
unless  it  is  clearly  erroneous.  The 
Carib  Prince,  170  U.S.  655;  Compania 
De  Nav.  La  Flecha  r.  Brauer,  x68  U. 
S.  104:  The  Conqueror.  166  U.  S.  no; 
Smith  V.  Burnett,  173  U.  S.  430;  The 
Columbian,  (C.  C.  A.)  100  Fed.  Rep. 
991 ;  The  Providence,  (C.  C.  A.)  98  Fed. 
Rep.  133. 

Behearing  of  Appeal.  —  A  rehearing  of 
an  appeal  in  admiralty  should  not  be 
granted  on  the  ground  of  newly  dis- 
covered evidence  when  the  facts  souf^lit 
to  be  introduced  were  known  by  wit- 
nesses at  the  former  hearing  and  no 
good  reason  is  shown  why  they  were 
not  proved  at  that  time.  The  Iron 
Chief,  fC.  C.  A.)  63  Fed.  Rep.  289. 

dS3,  4.  The  Annie  Faxon,  (C.  C. 
A.)  87  Fed.  Rep.  961;  The  Alliance, 
(C.  C.  A  )  70  Fed.  Rep.  273,  holding 
that   under  Act  Cong.   March  3,  1891, 


the  weight  of  evidence.     The  City  of    §  5,  an  appeal  where  the  only  question 
Naples,  (C.  C.  A.)  69  Fed.  Rep.  794.  in  issue  is  the  jurisdiction  of  the  court 
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384.  JJX^  Xynwrcs  —  %.  Pepoviticau^   do    Bmie    Sise.  —  See 
note  3. 

38«S.  3.  Dedimus  Potestatem,  or  Gommisaion  tQ  Tak«  Testimony. 
—  See  note  3. 

Interr^a^ri^.  — -  See  note  4. 
387.  XXm  LiMiTATiov  ov  ACTioira.  —  See  note  4^ 

Laehes.  —  See  note  5. 
388«  See  note  i. 

XXI7.  IHTERYXKTIOIV.  —  See  note  2. 
Kow  Aaoompllahed.  —  See  note  3. 

below  can  be  brought  only  in  the  Su-  Bancroft-rWhitney  Co.,  ^C.  C.   A.)  94 

preme  Court.  Fed.  Rep.  180,  holding  that  the  ques- 

Under  Act  Cong.  March  3,  1891,  §  6,  tion  of  laches  depends,  to  a  great  ex- 

the  decree  of  the  Circuit  Court  of  Ap-  tent,  upon  the  facts  and  circumstances 

peala  in  proceedings  to  limit  the  Ha-  of  each  particular  case  and  must  be 

bility  of  shipowners  is  final,  and  no  determined  by  the  court  in  the  exercise 

further  appeal  williie  to  the  Supreme  of  its  sound  discretion. 
Court.     Oregon  R.,  etc.,  Co.  v,  Bal-        98§*     1.  The  Conde  Wifredo,  (C.  C. 

four,  179  U.  S.  55.  A.)  77  Fed.   Rep.  324,  holding  that  a 

9S4.  S.  DepMitlom  In  Foreign  Goua-  delay  through  waiting  for  the  return 

try.  —  The  Alexandra,  104  Fed.  Rep.  of  a  foreign  vessel  to  bring  an  action 

904, /^r  Brawley,  J.  iu  rem  when  an  action    might    have 

9m.    8.  The  Westminster,  96  Fed.  been  begun  esivVier  tn  personam  against 

Rep.  766,  holding  that  courts  of  ad-  the  owner  is  not  laches,  for  the  action 

iniralty,  in  issuing  commissions  to  take  in  personam   would  have   waived    the 

testimony   under    Rev.   Stat.    U.    S.,  lien  upon  the  ship. 
§  866,  are  not  required  by  section  914       8.  Bond  Oiven  for  Original  Claim.  —  A 

to  conform  to  the  usages  of  the  state  bond  given  to  satisfy  the  original  libel 

courts,  but  may  adopt  different  rules.  cannot  be  proceeded  against  by  inter- 

4.  The  Westminster,  96  Fed.   Rep.  vening  petitions  filed  after  the  release 

766,  holding  that  there  is  no  objection  of  the  vessel.     The  Oregon,  158  U.  S. 

to  the  presence  of  one  of  the  parties  at  186,  reversing  45  Fed.  Rep.  62. 
the  hearing  before  the  commissioner        Lienor  —  Suit  for  Forfeitore.  —  When, 

unless  he  interferes  wi^h  the  examina-  after  due  notice,  a  decree  is  entered 

tion.  settling  the  claims  presented,  adjudg- 

9ST.    4.    Pacific    Coast    Steamship  ing  all  others  in  default  and  the  vessel 

Co.  V,  Bancroft- Whitney  Co.,  (C.  C.  A.)  forfeited,  and  the  time  for  appeal  has 

94  Fed.   Rep.   180;    The   William    M.  passed,  the  decree  is  conclusive  against 

iioag,  69  Fed.  Rep.  742,  holding  that  all  liens  thereafter  sought  to  be  en- 

coutts  of  admiralty  are  not  bound  by  forced.     The  James  G.  Swan,  106  Fed. 

state  statutes  of  limitation,   but   are  Rep.  94. 

governed  entirely  by  the  Acts  of  Con-        An  Insurer  May  Intervene  after  the 

gress  and  general  principles  of  marl-  rendition  of  the  decree  awarding  the 

time  taw.    See  also  the  title  Lachks,  damages  when  the  issues  raised  relate 

18  Am.  and  Eng.  Encyc.  of  Law  (2d  only  to  the  distribution  of  the  fund, 

ed.)  127,  Mason  v.   Marine  Ins.  Co,,  (C.  C.  A.) 

Adoirtiiig  State   gtatutoi.  —  Where    a  no  Fed.  Rep.  452. 
state  statute  creating  a  lien  or  right  of        8.  The  Clara  A.  Mclntyro,  94  Fed. 

action  at  the  same  time  limits  its  dura-  Rep.  552,  holding  that  an   intervenor 

tion,  the  limitation  is  a  qualification  of  can  be  heard  only  by  permission  of  the 

the  right  itself  and  will  be  strictly  ob-  court,  and  can  acquire  no  standing  in 

served  in  a  court  of  admiralty.     Stern  court  through  the  unauthorized  action 

V,  JLa.  Compagnie  Generale  Transat-  of  a  commissioner  to  take  testimony, 
lantique,  no  Fed.  Rep.  996;  The  James        After  Beleaee  of  Vessel  on  Stipulation. 

G.    Swan,    106     Fed.    Rep,    94;    The  — The  court  should  not  entertain  juris- 

Catherine  Whiting,  (C.  C.  A.)  99  Fed.  diction  of  an  intervening  petition  filed 

Rep.  445;  The  H.  N.  Emilie,  70  Fed.  after  the  release  of  the  vessel  on  stipu- 

Rep.  511.  lation  unless  a  new  order  of  arrest  is 

{f.  Pacific  Coast   Steamship    Co.   v.  issued.     The  Oregon,  158  U.  S.  186. 
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389.  XXV.  COBTSOLIDATIOK  OF  SuiTB.  —  See  notes  i,  2. 
XXVI.  Pebsokal  Ihjxtbies.  —  See  note  3. 
Death  Claims.  —  See  note  4. 

390.  See  notes  i,  2. 

XXVn.  Death  of  a  Pabtt.  —  See  note  3. 
XXVm  CosTa  —  See  note  6. 

9§9.  1.  Jacobsen  v.  Dalles,  etc.,  73  Fed.  Rep.  846,  (C.  C.  A.)  81  Fed.  Rep. 
Nav.  Co.,  93  Fed.  Rep.  975,  holding:  876;  Bigelow  v,  Ntckerson,  (C.  C.  A  ) 
that  all  parlies  whose  interests  rest  70  Fed.  Rep.  113. 
upon  a  common  cause  of  action  may 
join  in  the  same  libel,  although,  as 
between  themselves,  their  interests  are 
separate  and  distinct,  and  that  the 
rule  applies  to  both  acions  in  rem  and 
in  personam 


2.  Aotioni  in  Bern  and  in  Personam.  — 

Where  the  statute  giving  a  right  of 
action  to  the  representative  expressly 
makes  such  right  of  action  a  lien  upon 
the  vessel,  it  may  be  enforced  by  an 
action  in  rem.     The  Glendale,  (C.  C. 


Libel  Against   Two  in  AlternatiTO.  —    A.)  81  Fed.  Rep.  633;  The  Willamette, 


(C.  C.  A.)  70  Fed.  Rep.  874. 

When  the  statute  giving  the  right  of 
action  to  the  personal  representative 
does  not  create  a  lien,  there  can  be  no 
action  in  rent.  The  Mariska,  (C.  C.  A.) 
107  Fed.  Rep.  989;  The  Onoko,  (C.  C. 
A.)  107  Fed.  Rep.  984, 

8.  The  Margaret  B.  Roper,  (C.  C.  A.) 
106  Fed.  Rep.  741. 

6.  The  South  Portland,  95  Fed.  Rep. 
295  [citing  I  Encyc.  of  Pl.  and  Pr. 
290];  The  E.  A.  Shores,  Jr.,  79  Fed. 
Rep.  987. 

When  Allowed.  —  An  exaggerated 
all  suits  for  assaults  and  beating  claim  may  be  followed  by  disallowance 
within  the  admiralty  jurisdiction  must    of  costs.     The  Asiatic  Prince,  103  Fed. 


Where  a  libelant  has  a  cause  of  action 
against  one  of  two  defendants,  but  is 
uncertain  against  which,  the  court  may 
allow  him  to  proceed  by  one  libel 
against  both  of  them  in  the  alternative 
when  the  joinder  is  conducive  to  the 
convenience  of  the  court  and  no  injus- 
tice will  result  to  the  parries.  Neall 
V.  Curran,  93  Fed.  Rep.  831. 

2.  YarioQS  Libels  for  8ame  Canse. — 
The  Eliza  Lines,  (C.  C.  A.)  114  Fed. 
Rep.  307,  affirming  6i  Fed.  Rep.  308. 

8.  The  Miami,  78  Fed.  Rep.  818, 
holding  that  under  Admiralty  Rule  16 
for 


be  in  personam  only. 

With  the  exception  of  suits  for  as- 
sault and  battery,  actions  for  personal 
injuries  in  admiralty  may  be  either  in 
rem  or  in  personam.  The  Anaces,  (C. 
C.  A.)  93  Fed.  Rep.  240. 

Punitive  Damages.  —  In  a  tort  action 
in  rem  no  punitive  damages  can  be 
allowed.  The  William  H.  Bailey,  103 
Fed.  Rep.  799. 

Loons  of  Tort  Generally.  —  The  Haxby. 
95  Fed.  Rep.  170;  The  Strabo,  90  Fed. 
Rep.  110,  affirmed  (C.  C.  A.)  98  Fed. 
Rep.  998;  Hermann  v.  Port  Blakely 
Mill  Co.,  69  Fed.  Rep.  646;  Price  v. 
The  Belle  of  the  Coast,  66  Fed.  Rep. 
62;  The  Mary  Garrett,  63  Fed.  Rep. 
1009. 

4.  In  re  La  Bourgogne,  117  Fed.  Rep. 
261;  Riindell  v.  La  Campagnie  G6n- 
6rale  Transatlantique,  (C.  C.  A.)  100 
Fed.  Rep.  655,  affirming  94  Fed.  Rep. 
366. 

d90.  1.  Robinson  v.  Detroit,  etc.. 
Steam  Nav.  Co.,  (C.  C.  A.)  73  Fed. 
Rep.  883.  See  also  The  Schooner 
Robert  Lewers  Co.  v.  Kekauoha,  (C. 
C.  A.)  114  Fed.  Rep.  849;  The  Oregon, 


Rep.  676. 

When  the  libelant  is  entitled  to 
nominal  damages  only,  the  case  may 
be  dismissed  without  costs.  Munson 
e.  Straits  of  Dover  Steamship  Co.,  (C. 
C.  A.)  102  Fed.  Rep.  926. 

Costs  in  a  Snit  Begnn  in  Forma  Panperis 
cannot  be  avoided  by  a  settlement 
made  out  of  court  in  which  the  costs 
are  not  provided  for.  Erratt  v.  Hum- 
phreys, 102  Fed.  Rep.  925;  The  Bella, 
91  Fed.  Rep.  540. 

Expense  of  Proonring  Bonds.  —  In  The 
South  Portland,  95  Fed.  Rep.  295,  it 
was  held  that  the  successful  claimant 
should  recover  as  part  of  his  costs  the 
amount  paid  to  a  surely  company  for 
furnishing  the  release  bond.  See  also 
Jacobsen  v.  Lewis  Klondike  Expedition 
Co.,  (C.  C.  A.)  112  Fed.  Rep.  73.  Com- 
/rtr^The  Willowdene,  97  Fed.  Rep.  509. 

On  Appeals.  —  When  an  appeal  and 
cross-appeal  are  heard  together,  only 
one  docket  fee  should  be  taxed.  The 
Rabboni,  (C.  C.  A.)  84  Fed.  Rep.  681. 

Effect  of  Laches.  —  The  successful 
party  may  be  taxed  with  the  costs  of 
an  appeal  which  he  has  been  guilty  of 
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391.  See  note  i. 

994.  XXTX,   LixiTATiOH  of  Liability  --  1.  Generally.  —  See 
notes  I,  2. 
997.  2.  The  Proceediiig  —  c.  Proceedings  under  the  Libel 

—  If  Appraiial  Ii  Aiked.  —  See  note  3. 
398.  Bteying  Pro«6«diiigi.  —  See  note  2. 

delays  in  prosecuting.     The  Ethel,  (C.  party  will  be  held  responsible  for  his 

C.  A.) 66  Fed.  Rep.  340,  per  Toulmin,  J.  own  costs.     The  Lindrup,  70  Fed.  Rep. 

When  New  Evidence  is  Taken  on  an  718, /^r  Nelson,  J. 

Appeal  on  account  of  which  the  decree  Where  the  lack  of  jurisdiction  does 

is   reversed,  and    neither  party   is  in  not  appear  upon  the  face  of  the  libel, 

fault  for  not  producing  the  evidence  in  .  but  is  disclosed   only   by   subsequent 

the  court  below,  each  party  should  pay  pleadings  or  evidence,  the  court  may 

his  own  costs  on  appeal.     The  Oxford,  award  costs.     Pile  Driver  E.  O.  A.,  69 

(C.  C.  A.)  66  Fed.  Rep.  590.  Fed.  Rep.  1005. 

991.     1.  Docket  Fee.  —  Merriit,  etc.,  394.     1.   The   Albert   Dumois.    177 

Derrick,   etc..    Co.    v.    Catsktil,   etc.,  U.  S.  240,  holding  that  the  act  applies 

Steamboat  Co.,  112  Fed.  Rep.  442;  The  to  claims  for  personal  injuries. 

Mount    Eden,  87    Fed.    Rep.   483,   in  As  to  What  Constitutes   "Privity  or 

which  cases  it  was  held  that  a  docket  Knowledge/*  see  The   Longfellow,  (C. 

fee  in  admiralty  is  taxable  only  upon  C.  A.)  104  Fed.  Rep.  360;  The  Colima, 

a  final  hearing.  82  Fed.  Rep.  665. 

A  Decree  Entered  by  Consent  oi  q\\  \\ie  2.  The  Annie    Faxon,  (C.  C.  A.)  75 

parties  in  favor  of  an  intervener  is  a  Fed.  Rep.  312,  holding  that  Act  Cong, 

final  decree,  and  entitles  his  proctor  to  June  26,  1884,  §  18,  did  not  repeal  Rev. 

a  docket   fee.     The   H.   C.  Grady,  87  Stat.  U.  S.,  §4493,  denying  the   right 

Fed.  Rep.  483.  of  limitation  of  liability  in  case  of  in- 

A  Proceeding  Before  a   Commissioner  juries  to  passengers,  but  intended  only 

on  a  reference  is  not  a  final  hearing,  to  fix  the  liability  of  shipowners  among 

The  Mount  Eden,  87  Fed.  Rep.  483.  themselves  and   extend    the    right  of 

Proctor's  Fees.  —  A  proctor  repre-  limitation  to  all  cases  of  debt  and  con- 
senting more  than  one  libelant  in  tract  obligations  made  on  account  of 
claims  covered  by  the  same  decree,  and  the  ship,  with  the  one  exception  of 
which  are  or  ought  properly  to  be  wages  due  to  employees, 
united,  is  entitled  to  but  one  docket  In  the  S.  A.  McCauUey,  99  Fed.  Rep. 
fee.  The  Mount  Eden,  87  Fed.  Rep.  302,  folloiving  Quinlan  v.  Pew,  (C.  C. 
483;  The  H.  C.  Grady,  84  Fed.  Rep.  A.)  56  Fed.  Rep.  in,  it  was  held  that 
226;  The  State  of  Missouri,  vC.  C.  A.)  even  where  there  is  only  one  claimant 
76  Fed.  Rep.  376.  a  state  court  is  not  competent,  within 

Kanhal'i  Fees.  —  Where  a  claimant  the  meaning  of  Rev.  Stat.  U.  S.,  ^4285, 

appears   voluntarily    and    answers    a  to  administer  the  relief  where  the  right 

libel  and  the  parties  settle  the  claim  of  limitation  of  liability  is  demanded, 

without  any  monition  being  issued  or  But  see  The  Eureka  No.  32,  108  Fed. 

the  vessel  being  taken  into  custody.  Rep.  672. 

the  marshal,  having  incurred  no  re-  307.     3.  The  H.  F.  Dimock,  (C.  C. 

sponsibility,  is  not  entitled  to  any  com-  A.)  77  Fed.  Rep.  226,  holding  that  when 

missions.     The  Isabel,  79  Fed.    Rep.  the  owner  of  the  vessel  elects  to  give  a 

103.  stipulation  instead  of  turning  over  the 

Expense   of  Caring  for  Property.  —  vessel  to  a  trustee,  he  must  pay  the 

The  claim  of  a  marshal  for  money  ex-  costs  incident  to  the  appraisal  and  the 

pended  by  him  in  caring  for  a  vessel  giving  of  the  stipulation, 

in  bis  custody  is  a  preferred  claim  and  39§.     2.  In  re  Whitelaw,   71    Fed. 

may,  on  order  of  the  court,  be  recov-  Rep.  733,  holding  that  Rev.  Stat.  U. 

ered  from  the  proceeds  of  sale  in  the  S.,  §  4285,  providing  that  all   claims 

registry  before  final  decree,     //i  r^  The  and   proceedings   against    the    owner 

Allegheny,  85  Fed.  Rep.  463.  shall  cease,  is  paramount  to  and  not 

Cause  BiiinisMd for  Lftdk  of  Jurisdiction,  affected  by  section  720,  restricting  the 

—  Where  a  suit  in  rem  is  dismissed  for  power  of  courts  of  the  United  States  to 
lack  of  jurisdiction  over  the  res^  each  enjoin  proceedings  in  state  courts. 
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a98.  d.  Proof  of  Claims  and  Return  of  MomxidWi  — 

See  note  3; 
399.    /.  Costs.  —  See  notes  3,  4. 
30a.  XXX.  Pbibb  —  7;  Decree  by  De&ult.  —  See  hottss  2^  3. 

303.  10.  Costs  and  Expenses.  —  See  note  3. 
11.  Damages.  —  See  note  4. 

304.  12.  Appeids.  —  See  note  i. 

!2fl§*    3.  The  Argus,  100  Fed.  Rep.  gvrs  of  the  captured  ship«   given   in 

143,  holding  ihat  the  court  may,  in  its  answers    to  standing   interrugatoriies, 

discretion,  admit  claims  which  are  pre-  and  of  papers  and  documents  found 

dented  subsequehi  to  the  return  of  the  on  board. 

monition.  8.  The  Newfoundland,  176  U.  S,  97; 

aftd.     3.  The  Longfellow,  (C.  C.  A.)  The  Olinde-Rodrigues,  8^  Fed.   Rep. 

ib4  Fed.  Rep.  360,  holding  that  where  105,  affirmed  k^\  Fed.  Rep.  274. 

the  owners  deny  all  liability  whatever  Where   the  evidence  tit  prep&ratorio 

under  Admiralty  Rule  56,    and    this  makes  a  case  for  condemnation,  furthier 

issue  is  decided  againsi  them,  the  costs  proofs  should  be  allowed  with  extremis 

arising   oh   such   issdb  maybe  taxed  caution.     The  Adula,  8q  Fed.  Rep.  351, 

against   them   instead   of    being   paid  <7^rwr</ 176  U.  S.  3^1. 

from  (he  fund.  303.  .  8.  V^iustifiabie Oaptvn.  —  The 

All  I  he  regular  expenses,  fiees.  and  Buena  Ventura,  175  U;  S.  384;  The 
other  charges  should  be  paid  from  the  Olinde  Rodrigues,  174  U.  S.  510,  hold- 
fund,  but  the  costs  arising  ilpon  inde-  ing  that  where  there  is  probable  catase 
pendent  issues  created  by  tne  parties  for  the  capture  no  costs  will  bedecteed 
should  be  taxed  as  the  costs  bf  Entirely  against  the  captor,  although  the  prop- 
s^parale  litigation.  The  H.  F.  Dimoclc,  er^y  is  restored  to  the  owner. 
(C.  C.  A.)  77  Fed.  Rep.  226.  4.  keoovery  and  Award  of  BaBM^. — 

4.  See  The  S.  A.  McCaulley,  99  Fed.  The   Buena   Ventura,    175    U.  S;  384; 

Rep.  302,  where,  in  allowing  limitation  The  Olinde  RodrigueA,  174  U.  S.  5104 

of  liability  proceedings,  the  court  re-  holding    that    nO    i^amagbs    will    b& 

quired  the  applicant  to  pay  the  costs  awa^rded  on  restoration  of  the  property 

and  expenses  incurred  by  the  adverse  if  there  was  probable   cause   for  the 

party  in  a  state  court,  due  to  delay  in  capture, 

claiming  the  benefit  bf  the  limilation.  304.     1.  The  Paquete  Habana,  175 

302.    2.  The  Olinde-Rodrigues,  89  U.    S.    677.    holding   that    under    Act 

Fed.  Rep.  105;  The  Newfoundland.  89  Cong.  March  3,  iSgt,  c.  517.  an  Appeal 

Fed.  Rep.  99:  The  Adula,  89  Fed.  Rep.  lies  to  the  Supreme  CiButlof  the  United 

3^t.  holding  that  on  the  first  hearing  States  from  all  (inal  sbntencies  and  de- 

in  prize  cases  the  only  evidence  admis-  crees  in  prize  cases,  without  regard  tb 

slble  is  that  taken  at  the  examination  the  amount  in  dispiite  and  Witholit  ally 

in  preparatories  consisting  of    deposi-  certificate  from  the  district  judge  as  to 

tions  of  the  officers,  crew,  and  passen-  the  importance  of  the  partitular  cAse. 
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ADULTERY  (AS  A  CRIME). 

aOff.  L  The  IKDIOTMEKT  OEKEBALLY  —  The  Form.  —  See  note  2. 
30A.  tJaing  Word  **  Adultery.** —  See  note  I. 

Sirplosage.  —  See  note  3. 

Fartj  ConmeBeiBg  Proseemtion.  —  See  note  4. 

n.  ALLEGAtlom  OF  TiXE.  —  See  note  5. 

KL  Kaxs  of  Co-csimihal.  —  See  notes  7,  8. 
SOT.  V.  Allxoatiokb  of  Mabuaoe— 2.  Parti«  Hot  Embuid 

and  Wilb  ' —  Mknner  of  Making  Avennent.  —  See  note  4. 

4.  Name  of  Defendant's  Husband.  —  See  note  6. 
VL  JoiHDEB  OF  COUKTS.  —  See  note  7. 

3M«    8.  Lyman  v.   People,  98  III.  398,  holding  that   under  a  statute  re- 

App.  386.  quiring  the  offense  to  be  stated  in  the 

306.     1.  Disharoon  v.  State,  95  Ga.  language  of  the  statute   defining  the 

351,  holding  that  an  indictment  charg-  offense,  or  so  plainly  that  it  may  be 

ing  that  a  married  man  had  intercourse  easily   understood    by   the    jury,   the 

with  an  unmarried  woman,  with  her  indictment  need  not  allege  that  each 

consent,  is  a  good  indictment  against  of  the  parties  jointly  charged  had  a 

him  for  adultery  and  fornication,  al-  spouse  then  living,  and  need  not  allege 

though  called  seduction  in  the  plea.  that  the  defendants  were    not  at  the 

8.  State  V.  Ean,90  Iowa  534,  holding  time  married  to  each  other, 

that  an  averment  that  the  woman  with  6.  Names  v.  State,  20  Ind.  App.  168. 

whom  the  offense  was  committed  was  holding  that  an  indictment  against  a 

over  eighteen  years  old  is  surplusage  woman   sufficiently   showed    that  she 

and  need  not  be  proven,  if,  without  it,  was   married  by  charging  that  "  the 

the  allegations  are  sufficient  to  charge  said  A.,  being  then  and  there  a  married 

the  offense.  woman  and  the  wffe  of  one  W.  J.,"  etc. 

4.  State  V.  Andrews,  95  Iowa  451;  Pleading  and  Proof .  —  Where  a  woman 
People  V.  Isham,  109  Mich.  72.  was  indicted  as  the  wife  of  S.  B.,  and 

DinniMal.  —  Under  a  statute  requir-  her  marriage  certificate  showed   that 

ing  a  prosecution  to  be  commenced  by  she  was   married    to  C.    W.    B.,  such 

the  injured  spouse,  the  complaining  certificate  was  held  admissible  in  State 

party  may  have  a  dismissal  after  the  v.  Brink,  68  Vt.  659.  in  support  of  the 

prosecution  has  been  instituted.     Hos-  indictment,    together   with   parol  evi- 

ford  V.Gratiot  Circuit  Judge,  (Mich,  dence  showing  that  S.  B.  and  C.  W.  B. 

1902)  88  N.  W.  Rep.  627.  were  the  same  person. 
6,  Lyman  v.  People,  98  HI.  App.  389.        Kame  of  Defendant'!  Husband  Eeed  Hot 

7«  Vame  Unknown.  —  State  v,  Ean,  90  Be  Alleged.  —  An  information  charging 

Iowa  534.  that  a   man   and   woman    unlawfully 

5.  Henderson  v.  State,  105  Ala.  139,  cohabited  together,  said  woman  being 
holding  that  in  an  indictment  charging  lawfully  married  to  another  person 
a  man  with  adultery  with  Dollie  Croffit,  then  living,  sufficiently  alleged  that  the 
evidence  that  he  was  guilty  of  adultery  woman  was  married  to  some  one  other 
with  Dollie  Crawford  would  not  sup-  than  her  codefendant,  and  was  held 
port  a  conviction;  to  warrant  a  convic-  sufficient  although  the  name  of  her 
tion  the  evidence  must  show  that  the  husband  was  not  alleged.  Lenert  v. 
name  of  the  woman  with  whom  he  had  State,  (Tex.  Crim.  1901)  63  S.  W. 
committed  the  offense  was  as  alleged  Rep.  563. 

in  the  indictment  or  that  she  was  some-        7.  Several  Speoifleations.  —  An  indict- 

times  known  or  called  by  that  name.        ment  containing  but  one  count,  charg- 

MT«    4.  Crane  v.  People,   168  111.     ing  the  defendant  with  many  different 
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308.  Vn.  JOIBTDEB  07  DE7EVDAKT8.  —  See  note  I. 

[IX.  Vabiavox.  —  As  in  all  other  criminal  prosecutions, 
the  proof  must  correspond  with  the  material  allegations  in  the 
indictment  or  there  will  be  a  fatal  variance.     See  note  3^.] 

acts  of  intercourse  at  di£ferent  times  360;    Lyman   v.  People,  98   111.   App. 

with  the  same  person^  is  bad  for  du-  388. 

plicity.      Com.    v.    Fuller,    163  Mass.  3tf,     Kendrick  v.  State,  ico  Ga.  360, 

499.  holding    that    where    ihe    indictment 

An  indictment  which  charges  in  one  charges  a  married  man  with  adultery 

counl  that  the  defendants  did  unlaw-  with  a  married  woman,  and  the  proof 

fully  live  together  and  have  carnal  in-  shows  the  woman  to  be  unmarried,  the 

tercourse  with  each  other,  and  did  then  variance  is  fatal;  Wood  v  State,  (Tex. 

and   ihere    unlawfully  have    habitual  Crim.  1899)  51  S.  W.  Rep.  235,  holding 

intercourse    wiih   each    other    without  that    where    an     indictment     charges 

living   together,  is   not    repugnant   or  adultery  by  habitual  carnal  intercourse 

duplicitous.     Harisheld  v.  State,  (Tex.  without  living  together,  and   the  evi- 

Crim.  1895)  29  S.  W.  Rep.  777.  dence  shows  a  carnal  intercourse  while 

SOU,     1.  Kendrick  v.  Stale,  100  Ga.  living  together,  the  variance  is  fatal. 
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AFFIDAVITS. 

309.  L  Dbfihitiok.  —  See  note  i. 

310.  See  note  i. 

311.  n.  Sufficiency  —  1.  Formal  Beqnisites  —  a.  Title.— 
See  note  2. 

313.     See  note  2. 

When  Not  to  Be  Entitled.  —  See  note  3. 

313,    b.  Venue.  —  See  notes  2,  3,  4. 

315.    c.  Signature.  —  See  notes  i,  3. 

909.     I.  Cox  V.  Stern,  170  III.  442;  some  place  where  he  was  authorized  by 

Grace  v.  Oakland  Bldg.  Assoc,  166  III.  law  to  administer  an  oath.     No  pre- 

637;  State  V.  Headrick,  149  Mo.  396;  sumption  arises  that  an  affidavit  has 

Lutz  V.  Kinney,  23  Nev.  279;  Turner  been   made    at    any   particular    place 

r.  St.  John,  8  N.  Dak.  245;  Lawiey  v,  within  the  state  nor  that  it  was  made 

Sterling,  41  Oregon  518,  each  citing  i  within  the  limits  of  the  state  when  no 

Encyc.  of  Pl.  and  Pr.  309.  place  is  mentioned." 

What  Not  an  Affidavit.  —  An  entry  on  8.  Lee  v.  Crawford,  10  N.  Dak.  482, 

the   record    that  a  constable  **  so  an-  citing  i   Encyc.  of  Pl.  and  Pr.  313. 

swers  on   oath'*   is   not  an   affidavit.  Seealso  American  Book  Co.  z/.  Watson, 

Maines  v.  Black,  21  Pa.  Co.  Ci.  319.  (County  Ct.)  24  Misc.  (N.  Y.)  524. 

310.  1.  Bantley  v,  Finney,  43  Neb.  4.  See  Kesler  v.  Lapham,  46  W.  Va. 
794;  Black  r.  Cochran,  21  Pa,  Co.  Ct.  293,  citing  with  approval  i  Encyc.  of 
326.  Pl.  and  Pr.  313,  314. 

311.  8.  Parks  z/.  State,  110  Ga.  760,  Judieial  Notice.  —  When  an  affidavit 
citing  I  Encyc.  of  Pl.  and  Pr.  311.  contains    no   venue   in  the  jurat,  the 

313.  8.  Hill  V,  McBurney  Oil,  etc.,  court  will  take  judicial  notice  that  it 
Co.,  112  Ga.  788  [quoting  r  Encyc.  of  was  taken  before  a  notary  com  mis- 
PL. 'AND  Pr.  311];  Harris  v.  Leonhardt,  sioned  for  the  county  in  which  the 
2  App.  Cas.  (D.  C.)  318.  court  is  sitting.     Hertig  v.  People,  159 

8.  On  an  Application  for  an  Injunction,  111.  237.     See  also  Teutonia  Loan,  etc., 

it  is  not  an  abuse  of  discretion  to  re-  Co.  v.  Turrell,  19  Ind.  App.  469. 

fuse  to  admit  in  evidence  an  affidavit  In  St.  Louis,  etc.,  R.  Co.  v.  Deane, 

which  is  not  '*  intituled  in  the  cause  '*  60  Ark.  524,  it  was  decided  that  an  affi- 

when  there  is  nn  proof  that  it  was  made  davit  in  which  the  venue  is  not  stated 

to  be  used  as  evidence  in  any  court  or  is  defective  but  can  be  amended, 

in   any   case.     Whitley   v.  Berry,   105  315.    1.  Lanier  v.  Taylor,'(Tex.  Civ. 

Ga.  251;  Warren  v.   Monnish,  97  Ga.  App.  1897)  41  S.  W.  Rep.  516;  Ander- 

399.  son   V.   Cochran.   93  Tex.   583,  which 

313.    2.  Teutonia  Loan,  etc.,  Co.  z/.  cases  were  decided  under  Rev.  Slat. 

Turiell,   19   Ind.  App.  469,   in    which  Tex.  (1895),  art.  6.     See  also  McMillan 

case  it  was  held  that  when  the  venue  v.  Watauga  Bank,  (Tenn,  Ch.  1895)  35 

shows  that  the  affidavit  was  sworn  to  S.  W.  Rep.  765. 

in  one  county  and  the  jurat  shows  that  8.  Culver   v.   Guyer,    129  Ala.   602; 

it  was  sworn  to  in  another,  the  court  Wynkoop  v.  Grand   Traverse  Circuit 

will  be  guided  by  the  venue  as  shown  Judge,   113   Mich.  381  [each  of  which 

by  the  jurat.  cases  cited  i  Encyc.  ok  Pl.  and  Pr.  315]; 

In  KiMonri.  —  In  Barhydt  v.  Alex-  Savage  v.  Atkins,  124  Ala.  378;  Bittick 
ander,  59  Mo.  App.  188,  the  court  said:  v.  State,  67  Ark.  131;  Simmons  Hard- 
"An  affidavit  should  show  upon  its  ware  Co.  v.  Alturas  Commercial  Co., 
face  that  it  was  made  before  an  officer  (Idaho  1895)  39  Pac.  Rep.  550;  Arm- 
competent  to  take  affidavits,  and  within  strong  v.  Austin,  45  S.  Car.  69. 
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AFFIDAVITS. 


Vol.  I. 


316.  d.  Jurat.  — See  notes  2,  3,  4,  5. 

318.  e.  Authentication.  —  See  note  3. 

390.  Seal.  —  See  note  2. 

331.  2.  Substance  — a.  In  General.  —  See  note  i. 


Defect  Gored.  —  Where  the  cbutt  bases        Ivwa,  —  Stillman  v,  Rosenberg:,  in 
its  ordei  on  an  unsigned  affidavit  the     Iowa  369. 


defect  in  the  affidavit  is  cured.     State 
s/.  Downing,  48  La.  Ann.  1420. 

316.    2.  Theobald  v.  Chicago,  etc., 
Rr.  Co.,  75  hi.  App.  S08. 


Kentiukys,  —  Moore  ».  Harrod«  101 
Ky.  248. 

Michigan,  —  Forbes  Lithograph  Mfg. 
Co.  V,  WItitfer,  I07  MIth.  116;  Butnttier 


8.  Cox  V,  Stern,  170  111.  442  \citing  i  v.  Nungesser,  107  Mich.  481;  Muirheaid 

Encyc.   of    Pl.  and   Pr.   316];    Cook  f.   Sands,    in   Mich.  487;    Hog&a   v. 

County  Brick  Co.  v.  Wm.  Bach,  etc.,  Hadzsits,    113    Mich.    568;    StttvteX"    r. 

Co.,  93  III.  App.  88;  Theobald  «^.  Chi-  Brown,  itg  Mich^  196. 


1  cago,   etc.,    R.  Co.,  75  111.  App.  208; 
Bantley  v,  Finney,  43  Neb.  794. 


Minnesota,  —  Gil  more  ^^  Latnpfftan, 
86   Minn.   493;  Camp   v.    Murphy*  68 


4.  In  Xiasouri   a    signed    statement  Minn.  378. 

without  a  jurat   is    not    an    affidavit  Missouri,  —  Thomas     v,    Missouri 

within  \ht  rttAnlng  of  Rev.  Stat.  Mo.  Town  Mttt.  F.  Ins.  Co..  89  Mo.  App. 

(1899),  ^  808.     Peters  v.  Edge,  87  Mo.  i4;  Frick  Co.  ».  Marshall.  86  Mo.  App. 


App.  283. 

S.  Smith  V.  State,  24  Ind.  App.  417; 
People  V.  Lanfe,  124  Mich.  271. 

Approved  OMtih.  —  A  jurat  which  re- 
cites that  **  on  this  day  personally  ap 


4^3- 
AV5rflx*4.— McDonald  v,  Marquardt, 

52  Neb.  820. 

New  Yorik,  —  Salfsbuty  v.  McGibbon, 

.     .       58   N.   Y,   App.    Div.  524;  Lumley  v. 

peated   G.,    and.   having    been    dttly    Anairon  Chemical  Co.,  5tS  H.  Y.  App. 

sVrorn  by  hie,  subscribed  10  the  fore]go-    Div.  174;  Matter  of  Gagnon,  3^  N.  Y. 

ing  affidavit ''  is  sufficient.     Steinam  ».     App.  Div.  22;  Bruen  v.  Nickels,  30  N. 

Gahwiler,  tTex.  Civ.  App.  1895)  30  S.    Y.  App.  Div.  366;  Blatchford  v,  Paine, 

W.  Rep.  47^.  24  N.  Y.  App.  Div.  140. 

toAtetots  of  Jtirat.  —  A  jtitat  need  wot       North  'CardHnit,  —  State  v.  Bramble, 

contain  the  language  of  the  oath  or    121  N.  Car.  603. 

averment    administered.     Co\vin     w.        North  T^nkota. — EYnmohs  County  r. 

People,  t66  III.  82.  Lands  of  Bistnarck  First  Nat.  Bank,  9 

3tS.    S.  Holmes  *.  Crooks,  56  Neb.     N.  Dik.  583;   Kaepp)er  Hf,  Ited  RiVer 

466;  Sage  V,  StaflPord,  4^  M.  Y.  App.     Valley  Nat.  Bank,  8  N.  Dak.  406. 

Div.  449;  Prater  ».  WilsOn,  55  S.  Car.         Ohio. — Sauet    ».  CtncinUati  St.  R. 

468  [eatA  of_WhTc>i  cases  died  i  Encyc.     Co.,  8  Ohio  Dec.  473. 

!Penitsyh)tiiii{t,  —  Rubln^ky    v,     Cll- 


OF  Pl.  and  Pr.  317];  Larson  v.  People, 
170  III.  93. 
'MO.    ^.  Bkyonne  Knife  Co.  v,  Utn 


man,  4  Pa.  Dtst.  1^6. 

Texas.  —  Smith  v    Dye,  (Tex.  C!v. 


benhauev,  i07  Ala.  49I6:  Alabama  Nat.  App.  1899)  51  S.  W.  Hep.  S158;  Andet 

Bank  v,  Ctiatianooga  Door,  etc.,  Co.,  son  if.  Cochran,  93  Tex.  5*83;  Cahn  v, 

106  Ala.  "663;  Berg  r/.  Koegel,  t6  Mont,  jaftray,  r2  Te*.  Civ.  App.  524;  Dodson 

266;  HiU  If.  Allrante  Bldg.  Co.,  <6  S.  t^.  State,  35  Ttex.  Crim.  571. 

Dak.   160 ;    Missouri    Pac.    R.  Co.    f.  We^  Virginia, — Connalley  tf,  Wal- 

BroWn,  '(Tex.  1899)  53  S.  W.  Rep.  1019.  lace  Co.,  51   W.  Va.   181^  Kendall  «/. 

Ml.    1.  Alabiima,  — GUyton  v,  Tet-  Scott,  48  W.  Va.  251;  Phillips  t;.  Minear, 


rtsll,  '13^  ATa.  ^6. 

Arkansas.  —  Mensphfe    Land,    e'tc. 


40  W.  Va.  58. 

t/ftited  States,  —  Nevada Co.  v.  FarnS- 


Co.  f.  St.  Francis  Levee  Dist.,  70  Ark.     Wotth,  '89  Fed.  "Rep.  164;  Fidelity  Ins., 
409;   Lanigan  r.  North,   69  Ark.  '62;    etc. ,  Co.  «f.  Roanoke  ItonCo.,  81  ^'ed. 


Baker  v,  YorTc,  65  Atk.  142. 

CaHfomia.  —  People  v.  Findley,  13^ 


Rep.  439.       ,  .         .      ^ 

See  also  Notthern  Lake  l<*  Co.  v. 


Cal.   301;  Coffee  V,  Haynes,  1^4  Cal.     Orr,  102  Ky.  586;  Godfrey  ».  !Newby, 


$61:  Fisk  i>.  French,  114  Cal.  400. 


Illhufi^,  —White  v,  Chicago,  188  III.     594. 


(Tex.  Civ.  App.  1897)  39  S.  W.  R^p. 


302. 


Bule  of  Cotm.  —  An  affidavit  tnade  In 


Indiana.  —  State  7.  Bailey,  I57  Ind.    substantial  compliance  with  ii  tule  ot 
324.  court   is   su-fficfent.    Cnntiingliam   u 


Vol.  I. 


AFFfbA  VI TS. 


IIM-tl«» 


333.     Opinioiit   and   Coneloiioiif. — See  tlote  4.     Se^  also  L£GAL 
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Water- Power  Sandstone  Co.,  74  Minn. 
282. 

89id.  4.  Brewer,  etc.,  iBrtewitli^  Co. 
*.  Lonerf^ah,  63  III.  App.  28;  Amirion 
V.  Kellar,  ^Supin.  Ct.  App.  T.)  21  Misc. 
(N.  Y.)  442;  Slate  v.  Douglass.  41  W. 
Va.  537. 

CDttelnitonfl  of  Law.  —  To  Use  thfe  «^ord 
**  dae  "  in  an  affidavit  alleging  a  claim 
against  an  estate  is  not  stating  a  ton- 
elusion  of  law,  as  generally  in  that 
cbnntection  its  meaning  is  simply  '*  ow- 
ing^" Crocket-WoolWorth  Nal.  Bank 
V.  Carle,  133  Cal.  4019. 

393.  1.  tlM  Kaaie  ef  tiW  BefMi^nt 
should  ajpptsar  In  the  bbdy  of  an  affi- 
davit to  hold  to  bail  on  a  cafins.  Hunt 
0.  Lesh',  6  Pa.  Dlst.  290. 

3^6*  1.  Quesienberry  v.  P^ople^s 
Bldjg.,  etc.,  Assoc,  44  W.  Va.  512; 
Daum  V.  Conley,  27  Cblo.  56  [each  cit- 
ing I  Encyc.  ok  Pl.  and  Pk.  326]:  Mil- 
ler V.  Graf,  14  tolo.  App.  167;  Harris 
V,  Leonhardt,  2  App.  Cas.  (D.  C.)  318'; 
Chattanooga  Fir^c  Nai.  Bank  v.  Will- 
ihgham'.  36  Fla.  32;  Fifeld  ».  New  York 
Ceni,,  fete,  R.  Co.,  (SUpm.  Cl.  Spec. 
T.)  35  Misc.  (N.  Y.)  Ut\  Wicker  1;. 
Einiira  H\eights,  42  N.  Y.  App.  DIv. 
426;  State  V.  Superior  Ct.  17  Wash.  54; 
Silver  Pteak  Mines  fr.  HAhchett.  80 
Pbd.  Afep.  ^1^. 

CalttMrni*  SuUte.  —  An  affidavit  for 
an  b^dtet  din^ling  the  ^nbltcatibn  of  a 
sUttimohs  ittkde  dhder  Code  Civ.  P116. 
Cftl.,  %  412,  may  be  n^ade  by  the  attor- 
ney for  plaintiff.  Rue  r.  Quinn,  137 
Cftl.  651. 

fSM.  1.  En^^6tson  v,  Deiroit  Steel-, 
cit.,  Co.,  too  Mich.  127;  KirksviHe 
Sav.  Bank  t^.  Spangler,  59  Mb.  A)[)p. 
172;  Anthony  r.  Fox.  53  N.  Y.  App^. 
Dir.  200.  Sc6  also  Simdh  r.  Greer, 
(Tbx.  Civ.  App.  18^6)  34  S.  W.  Rtep. 
343.     But  see  Sh«cut  v.  Trikbee,  qc)  GA. 

637. 

All  4g^t  may  make  An  affidavit  in 
Altachtnent.  Hanson  v,  MarcUs,  8  N. 
Y.  Att>.  Div.  3i8v 

In  an  «u^6n  tfa  a  lb«(ftntoic'^  lleh  An 


agetat  may  ihake  the  affidavit  for  his 
principal.  Riter  v,  Houston  Oil  Refin- 
ing, etc.,  Co.,  19  Tex.  Civ.  App.  516. 

In  lUinoii.  —  Under  Prac.  Atl  HI., 
§  33  (Slarr  &  Curt.  Annot.  Stat.  111. 
1896,  c.  I  to,  par.  34),  an  agent  cannot 
make  the  affidavit  denying  the  execu- 
tion of  an  instrument  upon  which  an 
action  Is  brought.  Wkrmah  ^.  Aktion 
Fitst  Nat.  Bank,  185  111.  60. 

Partiie)rf.  —  One  partner  may  makfe 
ah  affidavit  for  the  partnership.  Stand- 
ard Catbonating,  etc.,  Co.  v.  Capital 
City  Guards,  <^  Ga.  265. 

Agency  Mnet  Appear.  —  When  Ah  affi- 
dAvit  is  mad^  by  an  agient  the  ageUcy 
should  be  mAde  Apparent.  Jwity  '&. 
Am^Hcan  Exth.  Bank,  (Neb.  1902)  89 
N.  W.  Rep.  771;  Churchill  If.  Demeritt. 
(N.  H.  1901)  5t  Atl.  Re^.  ^54. 

MS.  1.  See  contra,  Shecut  v.  Ttti- 
bee,  99  Ga.  637. 

8.  Van  Buren  v.  McKinley,  <Idaho 
1901)  66  J*at.  Rep.  936-  Lfewiston  Ctt- 
operative  Sot.  No.  i  v.  Thorpe,  91  Me. 

64.       ^ 
The  Eegiiter  6r  a  Beeelvehr  of  a  l^blib 

£atid  Offiee  is  authoHze'd  and  it  fs  his 

duty  to  administer  any  t>ath  renUit^d 

by  law  in  connection  with  the  entty  or 

purchase  of  aUy  tract  of  public  lahd. 

Peters  v.  U.  S  ,  2  Okla.  116. 

A  OommiBstOner  of  Deeds  for  the  stale 
of  Georgia  residing  in  a  foreign  state 
is  ViVJt  ehipte^ered  '10  admihisVer  kn 
oath  to  an  affidavit  in  forma  pitupei^s  to 
be  used  in  the  courts  of  Gtdrgia. 
BAker  v,  Magrath,  106  Ga.  419. 

8W.  1.  tlerks.  —  Under  Rev.  StAt. 
Tex.,  art.  ^401,  ah  affidavit  to  proceed 
in  foTftta  pauperis  tCiVL%\  be  made  beforfe 
a  judge,  and  if  made  before  the  clerk  of 
a  court  in  vacAtion  time  it  is  v^d. 
Rt)bai8  r.  Houston  City  St.  R.  Co., 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep. 
66. 

In  People  v.  Vasalo,  120  Cal.  168,  it 
was  held  under  Cdde  Civ.  Pro.  Cal., 
§  2093,  that  the  cle¥k  of  the  poHce 
court  of  Los  Angeles  te  authorised  to 
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sso^aas                affida  vits.  VoL  l 

330.     Attoniey.  —  See  note  3. 

333.    2.  Foreign  Affidavita.  —  See  note  i . 

V.  TJbe  of  Affidayitb.  —  See  note  3. 

administer  an  oath  to  an  information  usual  formality  of  annexing  a  certifi- 

in  a  criminal  prosecution.  cale  of  the  clerk  of  the  court  in  the 

2.  Aldermen  and  JvitioM  of  the  Peaoe  state  in  which  it  is  taken  that  the 
have  jurisdiction  to  administer  oaths,  notary  is  authorized  to  take  affidavits 
and  this  jurisdiction  will  be  presumed  Howard  v.  Citizen's  Bank.  etc.  Co.,  12 
to  exist  in  the  absence  of  a  statute  to  App.  Cas.  (D.  C.)  222;  Hutchins  v, 
the  contrary.  Com.  r.  Frank,  7  Pa.  Maneely.  n  App.  Cas.  (D.  C.)  88. 
Dist.  T43.  In  Georgia  it  is  required  that  an  affi- 

3.  Walker  v.  People,  22  Colo.  415;  davit  executed  in  a  foreign  state  shall 
Campbell  v.  State,  (Tex.  Crim.  1902)  68  be  authenticated,  and  that  certi6cation 
S.  W.  Rep.  513.  must  be  made  of  the  official  character 

When  Hotarice  Ineompetent.  —  Where  of  the  person  before  whom  the  affidavit 

the  statute  requires  an  affidavit  to  be  is    executed.      Brunswick    Hardware 

taken  before  a  justice  of  the  peace  or  Co.  v.  Bingham,  107  Ga.  271;  Castel- 

county  clerk,  it  is  void  if  made  before  law  ?/.  Blanchard,  106  Ga.  97. 

a  notary  public.      Sherwood  v,   Ionia  Contents  of  Certificate.  —  Where  an  affi- 

Circuit  Judge,  107  Mich.  136.     See  alsq  davit  is  taken  in  a  foreign  state  to  be 

Williams  v.   Raitze,  8  Ohio  Dec.  695;  used  in  iVew  York^  a  certificate  of  au- 

Adams  v,  Heckscher,  80  Fed.  Rep.  742.  thentication  must  properly  and  suffi- 

De  Faeto  Notary  Pnblio.  —  An  affidavit  ciently  describe  the  powers  and  duties 

taken  before  ^de  facto  notary  public  is  of  the  notary  public  before  whom  the 

valid.     Schiff  v.  Leipziger  Bank,  65  N.  affidavit  was  executed.     Stanton  v,  U. 

Y.  App.  Div.  33.  S.  Pipe  Line  Co.,  90  Hun  (N.  Y.)  35. 

When  a  Notary  Pnblio  li  a  Commiasioner  An  affidavit  to  be  used  in  Illinois^  if 

to  Make  a  Public  ABseaement  he  can  ad-  made  in  Canada,  must  contain  a  certifi- 

minister  an  oath  to  a  fellow  commis-  cate  of  the  authority  of  the  notary  to 

sioner.     Peck  v.  People,  153  III.  454.  administer  oaths  in  Canada.     Ferris  v. 

330.     3.  Ward  z;.  Ward.  10  Ohio  Cir.  Commercial    Nat.   Bank,   158  111.  237. 

Dec.   656,   decided    under    Rev.    Stat.  See  also  Trevor  r^.  Colgate,  181  111.  129: 

Ohio,  §^  5264.  5271.     See  also  Thomas  DesnoyersShoeCo.  v.  First  Nat.  Bank, 

E.    Lynch    Co.    v.    Carpenter,   (Mich.  188  111.  312;  Figge  v,  Rowlen,  185  111. 

i()oi)  88  N.  W.  Rep.  387.  decided  under  234. 

Comp.  Laws  Mich..  §  2640;  Horkey  v,  A  certificate  of  the  clerk  verifying  a 

Kendall,  53  Neb.  522,  in    which  case  notary's  signature  may  set  out  that  the 

the   court  decided   that    the    affidavit  signature  is  believed  to  be '*  genuine." 

taken  before  an  attorney  of  record  in  a  Hcffernan  v,  Harvey,  41  W.  Va.  766. 

case  was  not  necessarily  a  nullity,  but  3.  In  re  Liter,  19  Mont.  474.  citing 

an   irregularity    which    might   be  cor-  i  Encyc.  ok  Pl.  and  Pr.  333. 

rected.      Contra,    Evans     v.    Schriver  Loss  of  Original.  —  Where  it  is  im- 

Laundry  Co.,  57  111.  App.  150;  Phillips  possible  to  secure  the  original  affidavit 

z'.  Phillips,  1S5  III,  629.    See  also  Dobry  in   a   suit   for  attachment,  it    will   be 

V.  Western  Mfg   Co.,  57  Neb.  228.  sufficient    to  set   forth   the   substance 

Ai&davit  Made  Before  Selation  Arose,  thereof  in  an  affidavit  by  the  plaintiff's 

—  Although  an  affidavit  in  equity  prac-  attorney.     Levy  v,  Goldstein,  (Supm. 

lice  taken  before  an  attorney  of  record  Ct.  Spec.  T.)  r8  Misc.  (N.  Y.)  639. 

is  defective,  still,  if  an  affidavit  was  When  Used  in  Appelate  Conrt.  —  Affi- 

taken  before  the  attorney  was  retained  davits  to  show  the  amount  involved  in 

in  the  case,  it  is  valid.     In  re  Kindt.  3  the  controversy  will  be  received  in  the 

Am.  Bankr.  Rep.  443,  (fuotiu^^  i  Encyc.  Appellate  Court  when  there  is  nothing 

OF  Pl.  and  Pr.  331,  note.  in  the  record  to  show  that  such  amount 

333.      1.    Lockhead     v.     Berkeley  was   large  enough   to  give   the  court 

Springs   Waterworks,   etc,  Co.,  40  W.  jurisdiction  to  hear  and  determine  the 

Va.  553  cause.     McLaughlin   v.  Darlington,  6 

In  District  of  Columbia.  —  The  seal  of  Kan.  App.  212. 

a  notary  public  to  an  affidavit  taken  in  When  Attorney's  Affidavit  Admissible, 

a  foreign   state    sufficiently   authenti-  — On  the  hearing  of  an  order  to  show 

cates  the  affidavit  for  use  in  the  courts  cause  why  an   injunction  should  not 

in  the  District  of  Columbia  without  the  issue  it  appeared  that  several  suits  be- 
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Vol.  I.  AFFIDA  VITS. 

335.  Ai  Evidanoe.  —  See  notes  i,  3. 

336.  Ab  Part  of  Baoord.  —  See  APPEALS. 
Filing.  —  See  note  2. 

Stole  Affidavito.  —  See  note  3. 

VL  Akekdxekt.  —  See  notes  4,  5. 

tween  the  same  parties  were  pending,  in  distress  proceedings  is  ao  amendable 

The  affidavit  of  the  defendant's  aitor-  defect.     Beach  v,  Averett,  106  Ga.  73. 

ney  as  to  the  history  of  the  litigation,  6.  Bittick    v.    State,    67    Ark.    131; 

made  on  his  knowledge,  was  held  10  be  Tackaberry  v.  Gillmore,  57  Neb.  450; 

admissible  as  tending  to  make  clear  Fidelity  Ins.,  etc.,  Co.  v.  Roanoke  Iron 

Che  identification  of  the  parties  and  the  Co.,  81  Fed.  Rep.  439.     See  also  West- 

subject- matter    in   the   several    suits,  brook  v.  Harrison,  99  Ga.  660;  Moore 

Wetzstein  v,  Boston,  etc.,  Consol.  Cop-  v.  Moore,  130  N.  Car.  333. 

per,  etc.,  Min.  Co.,  26  Mont.  193.  A  defect  in  an  affidavit  cannot  be 

335.     1.  Lost  Deed.  —  The  proof   of  remedied  by  oral  testimony.     Esker  v. 

loss  of  an  original  deed  is  sufficiently  Heffernan,    159    111.    38:    Boggess    v, 

shown  by  an  ex  parte  affidavit  of  the  Scott.  48  W.  Va.  316. 

pari  y  wishing  to  use  the  record  as  evi-  Omissioni  by  Accident  or  Mistake.  —  An 

dence.     Humer/.  Hopkins,  140  Mo.  65.  affidavit  iM/i^rma/zr^/^rix  under  2  Code 

On  Queetion  of  Jurisdiction.  —  In  an  Ga.,  g  5124,  may  be  amended  if  it  ap- 

action  to  enjoin  the  use  of  a  trademark,  pears  that  the  words  were  omitted  '*  by 

affidavits  are    not    admissible   to  de-  accident  or  mistake.'*    Josey  v.  Sheron, 

termine  the   question  of  jurisdiction.  106    Ga.    204.     See   also  Atchison    v, 

Robinson  v.  Harrison,  q  Ohio  Dec.  701.  Riggle,  6  Kan.  App.  5,  which  wafl  de- 

An  Affidavit  for  a  Continnance  cannot  cided  under  a  similar  statute, 
be  read  in  evidence  unless  the  record  Filing  Hone  pro  Tone.  —  In  its  discre- 
shows  that  a  continuance  had  been  de-  tion  the  court  may  permit  the  amend- 
nied  upon  the  condition  that  the  affi-  ment  of  a  record  by  the  filing  of  an  affi- 
davit should  be  treated  as  the  dcpo-  davit  nunc  pro  tunc.  Linhari  v. 
sition  of  a  witness.  Dempster  Mill  Cunningham,  6  Pa.  Dist.  788. 
Mfg.  Co.  V.  Fitz water,  6  Kan.  App.  24.  Amendment  of  Void  Affidavit.  —  When 

3.  Traer  v.  State  Board  of  Medical  the  affidavit  sought  to  be  amended  is 
Examiners,  106  Iowa  563  [citing  i  not  an  affidavit  known  to  the  law,  no 
Encyc.  of  Pl.  and  Pr.  334];  St.  Louis,  amendment  will  be  permitted.  Blyth, 
etc.  R.  Co.  7'.  Faisst,  68  Ark.  587;  etc.,  Co.  v.  Swensen,  7  Wyo.  303. 
Carter  White  Lead  Co.  v.  Pounds,  65  Date.  —  When  it  is  clearly  shown  that 
N.  Y.  App.  Dtv.  476.  See  also  Heffner  the  date  is  erroneous  and  that  the  affi- 
le. Snohomish  County,  16  Wash.  273.  davit    has    been    properly    sworn    to 

3«t6.     2.  In  Casey  v.  Jordan,  q4  III.  and  filed,  it  is  the  duty  of  the  court  to 

App.  405.  it  was  held  that  under  a  stat-  permit  an  amendment  so  that  it  may 

ute  requiring  the  filing  of  an  original  conform  to  the  facts.     Arkansas  Lum- 

affidavit  in  support  of  a  motion  to  place  ber  Co.  r.  Scott,  5  Kan.  App.  636. 

a  cause  on  the  short-cause  calendar,  Affidavit     of     Publication     may     be 

the  filing  of  a  copy  thereof  is  not  suffi-  amended.      Howard     r.    McChesney, 

cient.  103  Cal.  536. 

8.  Hunt,  etc.,  Co.  v,  Reilly,  20  Pa.  An  Affidavit  Hied  on  an  Appeal  firom  a 

Co.  Ct.  88;  Maloney  v.  Murphy,  173  Justice's  Conrt  to  the  Circuit  Court  may 

Pa.  St.  395.  be  amended.     Van  Scoyoc  «/.  Wolfe,  73 

Affidavits  Used  in  Former  Proceedings.  Mo.  App.  430. 
—  Affidavits  used  in  contempt  proceed-  An  Ailldavit  for  an  Order  of  Arrest  may 
ings  cannot  be  used  thereafter  on  an  ex  be  amended  by  a  judge  of  chambers, 
parte  application  hearing  on  the  appli-  and  when  so  amended  may  he  used  for 
cation  for  a  writ  of  certiorari.  Thomp-  all  the  purposes  of  the  case.  Chap- 
son  w.  Superior  Ct.,  119  Cal.  538.  man  v.   H.   D.   Lee   Mercantile  Co..  7 

4.  Churchill  v.  Rea,  126  Mich.  175;  Kan.    App.    254;    Light    v.   Canadian 
Union  Nat.  Bank  v.  Muskegon  Circuit  County  Bank,  2  Okla.  543. 

Judge,    117    Mich.    678;    Corrigan    v.  In  Beplevin.  —  Where  an  affidavit  in 

Nichols,  6  Tex.  Civ.  App.  26;  Bohn  v,  replevin  is  defective  but  the  defendant 

Zeigler,  44  W.  Va.  402.  waives   the   defect  and  pleads  to  the 

The  Ondision  of  the  Jurat  to  an  affidavit  merits,   the  court,   in   furtherance  of 
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337.    See  note  i. 

justice,  will  thereafter  allow  an  amend-  show  on  Its  face  that  the  facts  set  forth 

ment  of  such  an  affidavit  and  proceed  in  that  portion  amended  existed  at  the 

with   the   cause.     Gaiser  v,    Heim,   4  time   that  the  original  Affidavit    was 

Ohio  Cir.  Dec.  378.     See  also  Taylor  v.  executed.     Sommers  v^   Allen,  44  W. 

Kuck,  100  Mich.   181;  Bayless  v.  Mc-  Va.  120. 

Parland,  10  Okla.  747.  337.     1.  Ross  v.  State,  9  Ind.  App. 

Amendment   Bettbig  Forth  Snhieqnent  35;  Griffin  v.  Barton,  20  N.  Y.  App, 

Facts.  —  An   amended    affidavit    must  Div.  512. 

04 


AFFIDAVITS  OF  MERITS  OR  DEFENSE. 

343.  IV.  WEfiK  EEauiMB  —  1.  To  Prevent  Inqneits  or  Judg- 
ments by  Defenlt  —  e.  In  Actions  on  Contract,  Where  Plain- 
tiff Files  an  Affidavit  of  the  Amount  Due.  —  See  note  2. 

34«S»     See  note  3. 

346.  See  note  3. 

347.  g.  In  Actions  of  Assumpsit  Accompanied  by 
Statement  of  Plaintiff's  Demand.  —  See  note  2. 

349»     Plaintifl*!  statement.  —  See  note  2. 
3AO.     Judgment  by  Default.  —  See  note  2. 

848.  2.  The  Bule  in  Bkode  Itland  affidavit  which  the  rule  of  the  court  re- 
was  laid  down  in  West  v.  Darcy,  20  R.  quires  the  plaintiff  to  make  in  order  to 
I.  311,  as  follows:  Where  an  action  is  compel  the  defendant  to  present  an 
brought  on  a  note  and  the  defendant  affidavit  of  defense  is  sufficient  under 
fails  to  file  an  affidavit  of  defense,  it  the  rule  or  statute  providing  for  such 
'*  is  a  conclusive  admission,  for  the  affidavit  by  the  plaintifT,  judgment  will 
purposes  of  the  suit,  of  the  validity  of  not  be  allowed  when  the  defendant 
the  plaintiff's  claim.  But  the  defend-  files  an  insufficient  affidavit  of  de- 
ant  is  nevertheless  entitled  to  have  his  fense  or  even  fails  to  file  any  affidavit, 
claim  in  set-off  adjudicated  in  that  Foertsch  v.  Germuiller,  2  App.  Cas. 
suit,  and,  if  he  prevails,  to  have  it  de-  (D.  C.)  340. 

ducted  from  the  plaintiff's  claim,  or,  if  Pennsylvania  Statute.  —  Act  Pa.  1889, 

it  exceeds  the  plaintiff's  claim,  to  a  art.    15,   §  22,   relating  to  municipal 

judgment  for  the  excess."  liens,  provides  that  "  reference  being 

345.  8.  Original  Typewriter  Circu-  made  to  the  number  and  term  to 
lar  Co,  V,  Buehler,  67  III.  App.  575.  which,  and  the  docket  and  page  in 
wherein  it  was  declared  that  if  the  de-  which,  such  claim  or  claims  are 
fendant  fails  to  file  his  affidavit  of  registered  in  the/r^^t^^  instituting  the 
merits  with  his  plea  in  an  action  in  as-  suit,  it  shall  not  be  necessary  to  file  a 
ffumpait,  the  plea  will  be  stricken  from  copy  of  the  same."  In  Oil  City  r. 
the  file  and  judgment  entered  in  favor  Hartwell,  164  Pa.  Sr.  348,  it  was  held 
of  the  plaintiff.  that  where  such  provisions  are  strictly 

346.  8.  Bole  in  Xaryland.  —  See  complied  with  the  plaintiff  need  not 
Acts  Md.  1894,  c.  631,  ^  181;  Griffith  v.  furnish  to  the  defendant  a  copy  of  the 
Adams,  (Md.  1902)  52  Atl.  Rep.  66.  claim,  and  if  the  defendant  fails  to  file 

347.  2.  Philadelphia,  etc,,  R,  Co.  an  affidavit  of  defense  within  the  statu- 
V.  Snowdon,  166  Pa.  St.  236,  tory  time,  judgment  will  be  taken  by 

In  Illinois  a  rule  similar  to  that  in  default. 
Pennsylvania  has  been  established.  350.  2.  Gundershelmer  v.  Earn- 
Original  Typewriter  Circular  Co.  v.  shaw,  13  App.  Cfas.  (D.  C.)  178:  Chi- 
Buehler,  67  111.  App.  57s*  cago  Stamping  Co.  v.  Mechanical  Rub- 
la  Pennsylvania,  in  Actions  on  Judg-  ber  Co.,  83  III.  App.  230;  Wells  v, 
ments,  an  affidavit  of  defense  is  re-  Mathews,  75  111.  App.  395;  Tobyhanna, 
quired  and  it  must  state  ifacts  sufficient  etc..  Lumber  Co.  v.  Home  Ins.  Co.,  167 
to  constitute  a  defense  and  not  conclu-  Pa.  St.  231. 

sions  of  law.     Ball  v,  Warrington,  87  Where  the  plaintiff's  statement  sets 

Fed.  Rep.  695,  which   was  an   action  out  a  cause  of  action  founded  upon  a 

brought  in  the  Circuit  Court  for  the  number  of  papers  and  upon  numerous 

Eastern  District  of  Pennsylvania.  facts  m^mV  extrinsic  to  the  papers  and 

,349>    2.  Unless    the    statement  or  alleges  'violation  of  contract  stipula- 
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3SO»     Waiver  of  Defects.  —  See  note  3. 

353.    2.  To    Open  Judgments  or  Inquests.  —  See    Opening, 

Amending,  and  Vacating  Judgments. 

334.  Verified  Aniwer.  —  See  note  2. 

3AS.  4.  To  Change  Venue.  —  See  Venue. 

3«S6.  5.  On  Motions  Oenerally.  —  See  notes  2,  5. 

357.  V.  At  What  Timb  Made.  —  See  note  2. 

358.  VI.  Bt  Whom  Made  —  Defendant.  — See  note  2. 

359«     Several  Defendants.  —  See  notes  2,  3. 

Agent  or  Attorney.  —  See  note  4« 
360»     See  note  i. 

VII.  CoNTEKTS  OF  AFFIDAVIT  OF  Mebitb  —  1.  In  Gen- 
eral —  a.  The  Usual  Affidavit  —  ordinary  Form.  —  See  note  3. 

tions,  an  affidavit  of  defense  which  de-  357.    2.  In  West  Virginia,  when  the 

nies  All  liabiliiy  under  the  papers  and  plaintiff  is  required  to  file  an  affidavit 

also  all  violation   of  contract  stipula-  of  defense  he  may  do  so  at  any  time 

tions,  and  alleges  violation  of  contract  before    judgment.      Queseoberry     v. 

obligations  by  the  plaintiff,  is  sufficient  People's  Bldg.,  etc.,  Assoc.,  44  W.  Va. 

to  prevent  judgment  by  default.     Hos-  512. 

tetter  z/.  United  Brethren  Mut.  Aid  Soc,  35§.    S.Newman    v.   Goddard,    12 

166  Pa.  St.  636.  App.  Cas.  (D.  C.)  404  [citing  i  Encyc. 

350.  8.  Bale  in  Federal  Coorte  in  Penn-  of  Pl.  and  Pr.  358];  Taylor  v.  Sellers, 

sylvania.  —  If  the  plaintiff  moves  that  12  Pa.  Super.  Ct.  230. 

the  defendant  be  compelled  to  enter  his  359.    8.  Where  Set-oif  Ii  Claimed.  — 

plea  and  such  plea  is  entered  accord-  When  an  affidavit  of  defense  avers  a 

ingly,  the  plaintiff  thereby  waives  the  set-of!,  the  averment  must  be  specific 

right  to  complain  of  (he  insufficiency  and  exact  as  to  the  source  and  character 

of   the   affidavit  of  defense.      Edison  of  the  amount  claimed  as  such  sei-ofT, 

Gen.  Electric  Co.  7/.  Johnstown  Electric  Anderson   v,   Williams,  10  Pa.  Super. 

Light  Co.,  56  Fed.  Rep.  456.  Ct.  329. 

354.    2.  Pittsburgh,  etc.,  R.  Co.  v.  3.  Meyers  v.  Davis,  13  App.  Cas.  (D. 

Mahoney,  148  End.  196,  citing  i  Encyc.  C.)  361. 

OP  Pl.  and  Pr.  3S4.  4.  Newman  r/.  Goddard,  12  App.  Cas. 

350.    2.  On  a  Motion  to  Compel  the  (D.  C.)  ^o^  [citing  i  Encyc.  of  Pl.  and 

Acoeptanoe  of  an  Answer,  made  on  the  Pr.  359];  Gordon  v.  Frazer,  13  App. 

grounds  that  the  answer  was  in  proper  Cas.  (D.  C.)  382. 

form  and  that  the  defendant  is  entitled  360.     1.  Gordon  v.  Frazer,  13  App. 

to  have  it  stand  as  a  matter  of  right,  an  Cas.   (D.    C.)   382;  Davis  r/.  Solomon, 

affidavit  of   merits   is   not   necessary.  (Supm.  Ct.   App.  T.)  28  Civ.  Pro.  (N. 

Paddock  v.   Palmer.  (Supm.  Ct.  Spec.  Y.)  420.  25  Misc.  (N.  Y.)6q5;  Kirschner 

T.)  32  Misc.  (N.  Y.)  426.  t/.  Kirschner,  7  N.  Dak.  291. 

5.  Affidavit  of  Merits  to  Seonre  Permit-  In  May  v.  Forbes,  2  Penn.  (Del.)  194. 

sion   for  Taking  Testimony.  —  An   affi-  the  affidavit  of  defense  was  made  by 

davit  in    which   the  attorney   for  the  an  attorney  who  averred  that  he  was 

plaintiff  swears  that  certain  witnesses  **  attorney  in  fact,  with  due  and  lawful 

are  material  to  prove  the  allegations  of  authority.*'      The  court  held   that  if 

the  complaint;  that  they  reside  in  the  there  was  a  doubt  as  to  the  sufficiency 

state  of    Pennsylvania,   and   are    not  of  this  allegation  it  shpuld  be  resolved, 

within  the  state  of  New  York;  and  that  according   to  the  well-settled  rule  in 

the  sources  of  the  deponent's  informa-  that  jurisdiction,   in  favor  of  the  de- 

tion  and  the  grounds  of  his  belief  are  fendant. 

interviews  and  correspondence  which  3.  In  Kew  York  an  affidavit  of  merits 

he  has  had  with  various  persons  named,  which  does  not  state  that  the  defendant 

living  in  Pennsylvania,  is  within  Code  has  fully  and  fairly  stated  the  case  to 

Civ.    Pro.    N.  Y.,  §^   887,  888.     Laid-  his  counsel   is  insufficient.      Gold   v. 

law  t.  Stimson,  67   N.  Y.   App.   Div.  Flutchinson,   (Supm.   Ct.    App.  T.)  26 

545.  Misc,  (N.  Y.)  i\  Kirschner  v.  ICirscl\i 
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360»  Every  Part  of  tliii  Form  la  Material.  —  See  note  4. 

363.  See  note  i. 

304.  Advioe  of  Counsel.  —  See  note  4. 

36«S»  Defendant's  Belief.  —  See  notes  3,  4. 

366.  b.  Where  Facts  Ar^  Stated.  —  See  note  i. 

367.  c.  The  Illinois  Rule.  —  See  note  2. 

368.  A  Partial  Befense.  —  Seq  note  1 . 

d.  The  Pennsylvania  Rule.  —  See  note  2. 

Porm  —  Statement  of  Paots.  —  See  notes  3,  4. 

ner.  7  N.  Dak.  291.  citing  i  Encyc,  of  sufficient."     Pettit  v.  Hall,  80  HI.  App. 

Pl.  and  Pr.  360.  376. 

When  the  Conniel  Makes  the  Affidavit,  368.    1.  When  a  partial  defense  is 

it  need  not  appear  that  the  defendant  relied  on.  the  affidavit  must  be  certain 

has  fully   and   fairly   stated  his   case  and  definite  in  regard  to  the  amount 

to   the    counsel.     Davis   v,    Solomon,  admitted  to  be  due  and  owing.     Cos- 

(Supra.  Ct.  App.  T.)  28  Civ.  Pro.  (N.  grave  v,  Hammill,  173  Pa.  St.  207. 

v.)  420,  25  Misc.  (N.  Y.)  695.  8.  Union   Trust  Co.   v.  City  Trust, 

360.    4.  Silver  Peak  Gold  Min.  Co.  etc.,  Co.,  4  Pa.  Dist.  381. 

V,  Harris,  116  Fed.  Rep.  439,  quoting  i  Where  Scatnte  Does  Kot  Beqnire  Affl- 

Encyc.  of  Pl.  and  Pr.  360.  davit —  Where  the  case  is  one  in  whicli 

363.     1.  Kirschner  v.   Kirschner,  7  an  affidavit  of  defense  Is  not  required, 

N.   Dak.  291,  citing  i   Encyc.  of  Pl.  but  the  defendant  files  such  an  affidavit, 

AND   Pr.   363.      See    also    Sargent  v,  and  upon  demurrer  the  affidavit  filed  is 

Kindred,  5  N.  Dak.  8.  held  to  be  insufficient,  the  piaintifif  is 

3M.    4.  See  Silver  Peak  Gold  Min.  not  entitled  to  judgment.     Bartoe  v, 

Co.  V,  Harris,  n6  Fed,  Rep.  439.  Gucicerl,  158  Pa.  St.  124. 

365.  8.  Silver  Peak  Gold  Min.  Co.  8.  In  Pennsylvania  it  has  been  held 
V.  Harris,  116  Fed.  Rep.  439,  citing  i  that  the  allegations  in  an  affidavit  of 
Encyc.  of  Pl.  and  Pr.  365.  defense  should  be  specific  and  certain, 

4.  In  Woods  V,  Van  Kirk,  17  Pa.  Co.  sufficient  in  detail  to  enable  the  court 
Ct.  158,  the  court,  per  Mestrezat,  J.,  to  say  whether  they  amount  to  a  de- 
said:  "An  affidavit  of  defense  must  fense  and  to  what  extent,  and  to  in- 
aver  distinctly,  either  upon  knowledge  form  the  plaintiff  certainly  and  specifi- 
or  information  and  belief,  every  fact  cally  what  will  be  int  oduced  to  defeat 
necessary  to  constitute  a  defense.  If  his  claim.  Killen  z/.  Brown,  6  Pa. 
the  affidavit  is  upon  information  and  Super.  Ct.  15.  See  also  Pennsylvania 
belief,  the  established  formula  Is  that  R.  Co.  v.  Midvale  Steel  Co.,  201  Pa. 
the  deponent  is  informed,  believes,  St.  624;  Marston  v.  State  Hospital.  18 
and  expects  to  be  able  to  prove  the  Pa.  Super.  Ct.  547;  Czar  Cycle  Co.  v. 
facts  set  out.**  Holmes,  4  Pa.  Super.  Ct.  548:  Williams 

366.  1.  In  jurisdictions  where  the  v.  Myers,  3  Pa.  Super.  Ct.  481;  Woods 
facts  constituting  a  defense  are  re-  v.  Van  Kirk,  17  Pa.  Co.  Ct.  158; 
quired  to  be  set  out,  reasonable  cer-  Holt  v.  Holt  Electric  Storage  Co., 
tainty  and  particularity  In  setting  forth  79  Fed.  Rep.  597:  Coburn  v.  Reynolds, 
the  facts  of  defense  are  enough.  Show-  3  Pa.  Dist.  475;  Deacon  v.  Smaltz,  10 
ing  that  an  affidavit  of  defense  might  Pa.  Super.  Ct.  151;  Ross  v.  Phila- 
be  more  clear,  definite,  and  particular  delphia.  etc.,  R.  Co.,  3  Pa.  Dist.  791; 
does  not  prove  Its  insufficiency  to  pre-  Union  Trust  Co.  v.  City  Trust,  etc  , 
vent  judgment,  but  this  Is  not  to  be  Co.,  4  Pa.  Dist.  381;  Weixel  v,  Len- 
construed  into  a  judicial  sanction  of  a  nox,  179  Pa.  St.  457;  Clarion  Second 
relegation  of  the  principles  and  estab-  Nai.  Bank  v.  Morgan,  165  Pa.  St.  199; 
lished  rules  applicable  to  affidavits  of  White  v.  Safe  Harbor  Match  Co.,  106 
defense.  Steiner  v.  Bartlett,  2  Pa.  Fed.  Rep.  109;  Reilly  v.  Daly,  159  Pa. 
Super.  Ct.  4.  St.  605;  Mack  Paving  Co.   v.  Young, 

367.  2.  "An  affidavit  which  has  166  Pa.  St.  267;  Deitrich  z/.  Singer  Mfg. 
only  to  say  for  the  merits  of  a  defense  Co.,  4  Pa.  Dist.  324. 

that  defendant's  counsel  '  Is  of  opinion  4.  In  Delaware  an  affidavit  of  defense 
that  the  defendant  has  a  good  and  which  simply  avers  that  there  is  a  de- 
meritorious defense  to  this  suit  *  Is  in-    fense  to  the  c^iise  of  action,  without 

Supp.  Pl.  Cfc  Pr.— 7  S>7 
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369.  See  notes  i,  2. 

loformatioii  and  Belitt  —  See  note  3. 

370.  Partial  Defeue  —  iTipplflmeiital  AfUavit  —  See  notes  2,  3. 

371.  2.  By  Codefendant.  —  See  note  i. 

[XmlM  of  Construetion  in  Other  Statos.  —  See  note  3a.] 

373.     3.  By  Agent,  Attorney,  or  Clerk.  —  See  note  i. 

373.    4.  To  Obtain  Change  of  Venue.  —  See  Venue. 

setting  forth  any  of  the  facts  which  When  Affidavit  Cannot  Ba  Attacked.— 

constitute  such  defense,  is  insufficient.  If  an  affidavit  of  defense  was  sufficient 

Potts   V.    Wells,   (Del.    1900)   50    Atl.  when  filed  to  carry  the  case  to  a  jury 

Rep.  62.  and   thus  prevent  a  summary  judg- 

369.  1.  Sykes  v.  Anderson,  14  Pa.  ment,  it  cannot  thereafter  be  rendered 
Co.  Ct.  329;  Northern  Nat.  Bank  r.  ineffectual.  Smyth  v.  Miller,  174  P&* 
Hoopes,  98  Fed.  Rep.  935.  St.  639. 

8.  Merchants  Nat.  Bank  v.  Eckel,  i^i  371.    1.  Tyrer  v.  Chew,  7  App.  Cas. 

Pa.  St.  372;  Singer  v,  Caldwell,  7  Pa.  (D.  C.)  175. 

Dist.   583.      See    also    Northern   Nat.  Za,  The  Bole  in  Delaware  is  that  where 

Bank  v,    Hoopes,   98   Fed.   Rep.  935;  an  affidavit  of  detense  is  filed  in  an  ac- 

Spencer  v,   Keeler,  11  Pa.  Super.  Ct.  tion  in  assumpsit  a  bare  allegation  of 

614.  payment  is  sufficient,  and  it  need  not 

For  Forms  of  Affidavits  of  defense  bespecificastowhen,how,  or  by  whom 
which  have  been  held  sufficient  see  the  the  payment  was  made.  Ridings  v. 
following  cases:  May  v,  Forbes,  2  McMenamin,  i  Penn.  (Del.)  15. 
Penn.  (Del.)  194;  Collins  v.  Hansen,  2  Bnle  in  Diitrict  of  Colnmbia.  —  The 
Penn.  (Del.)  155:  Hostetter  v.  United  rule  for  construing  affidavits  of  defense 
Brethren  Mut.  Aid  Soc,  166  Pa.  St.  636;  in  the  District  of  Columbia  was  laid 
Smith  V,  Elder,  167  Pa.  St.  487;  iEina  down  in  Pumphrey  v.  Bogan,  8  App. 
Ins.  Co.  V.  Confer,  158  Pa.  St.  598;  Cas.  (D.  C.)  449,  as  follows:  '*  Bear- 
Deacon  V.  Smaltz,  10  Pa.  Super.  Ct.  ing  in  mind  the  rule  of  liberality  that 
151.  prevails  in  the  construction  of  affidavits 

Cases  in  Whieh  Forms  of  Affidavits  Have  of  defense,  we  are  to  take  the  state- 
Been  Held  Insnffloient.  —  See  Gordon  v.  ments  thereof,  where  we  can  do  so  rea- 
Frazer,  13  App.  Cas.  (D.  C.)  382;  sonably,  *  in  the  sense  in  which  they 
Hertz  V,  Sidle,  20  Pa.  Super  Ct.  88;  would  be  effectual  rather  than  in  the 
Reilly  v,  Daly,  159  Pa.  St.  605.  See  sense  in  which  they  would  be  mean- 
also  Wanner  v,  Emanuel's  Church,  174  ingless  and  unavailing.'  '*  Citing  The 
Pa.  St.  466;  Terriberry  v,  Broude,  Richmond  z*.  Cake,  i  App.  Cas.  (u.  C.) 
173  Pa.  St.  48.  447.     But  compare  Magruder  v.  Schley, 

S.  Clarion  Second  Nat.  Bank  z/.  Mor-  17  App.  Cas.  (D.  C.)  227;  Gordon  v. 

gan,   165  Pa.  Si.   199.     But  see   Wolf  Frazer,  13  App.  Cas.  (D.  C.)  382;  Chap- 

V   Jacobs,  187   Pa.   St.   260.     Compare  man  v.  Natalie  Anthracite  Coal  Co.,  11 

Robinson  z:  Arnold,  23  Pa.  Co.  Ct.  558.  App.  Cas.  (D.  C.)  386;  Foertsch  v,  Ger- 

370.  8.  Partial  Defense.  —  Under  muiller,  2  App.  Cas.  (D.  C.)  340:  Lul- 
Act  Pa.  May  31,  1893,  P.  L.  185,  an  ley  r.  Morgan,  21  D.  C.  88. 
affidavit  of  defense  may  be  filed  to  a  In  Bhode  Island.  —  An  affidavit  of  de- 
part of  the  amount  sued  for  and  judg-  fense  which  is  in  substantial  compli- 
ment may  be  taken  for  that  portion  of  ance  with  the  section  prescribing  what 
the  amount  which  is  admitted  to  be  such  an- affidavit  must  contain  is  suffi- 
due;  it  is  of  no  consequence  how  the  cient.  New  England  Steam  Brick  Co. 
amount  due  is  ascertained  or  how  the  v.  Dube,  19  R.  I.  397. 

balance  is  composed.  Roberts  v.  37d.  1.  Kelly  v.  Singer  Mfg.  Co.. 
Sharp,  161  Pa.  St.  185.  See  also  Co-  4  Pa.  Dist.  440;  Quesen  berry  v,  Peo- 
burn  ».  Reynolds,  3  Pa.  Dist.  475;  ple*s  Bldg.,  etc.,  Assoc.,  44  W.  Va.  512. 
Calkins  r.  Keely,  3  Pa.  Dist.  339;  The  reason  why  an  affidavit  of  de- 
Philadelphia  V,  Second,  etc.,  St.  Pass,  fense  is  made  by  an  attorney,  instead  of 
R.  Co.,  13  Pa.  Co.  Ct.  580;  Myers  v,  by  the  party  whom  he  represents,  must 
Cochran,  3  Pa.  Dist.  135.  be  staled  in  the  affidavit.  Davis  r. 
8.  Sykes  p,  Anderson,  14  Pa.  Co.  Ct.  Solomon,  (Supm.  Ct.  App.  T.)  25  Misc. 
329.  (N.  Y.)  695. 
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374.  6.  Title,  Jurat,  Etc.  —  See  notes  2,  4. 

375.  VIIL  Sebvice  akd  Filing.  —  See  note  3. 

IX.  COHTEOYEBTIHO  THE  AFFIDAVIT.  —  See  note  6. 

374.    2.  Hill  V.  McBurney  Oil,  etc.,  Hutchins   v.    Maneely,    11   App.  Cas. 

Co..  112  Ga.  788,  citing  i  Encyc.  of  Pu  (D.  C.)  88. 

AND  pR.  374.  37d.    3.  In  the  District  of  Columbia  it 

An  AAdaTit  of  Befenie  Mnft  Be  Sworn  would  seem  that  an  affidavit  of  defense 

To.  —  Weyna  v.  Bogert,  10  Kulp  (Pa.)  may   be   filed    twenty-six    days    after 

205.  filing  the  plea,  when  the  plaintiff  has 

4.  Execution  Before  Hotary  Public.  —  taken  no  action.     Meyers  v,  Davis,  13 

When  an  affidavit  of  defense  is  filed  in  App.  Cas.  (D.  C.)  361. 

the   District  of  Columbia    it    is   valid  6.  Strauss  t/.   Hensey,  7  App.  Cas. 

when  subscribed  before  a  notary  pub-  (D.  C.)  289;  Johnston  v.  Gallery,  173 

lie    who     resides     in     Pennsylvania.  Pa.  St.  129. 
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AFFIRMATION. 

378.    m  AxsBiGAV  Statitts  Law.  —  See  note  i. 
380.    IV.  FOBIL  —  See  note  3. 

378.    1.  Riddles    v.     State,    (Tex.  tion  must  be  in  the  words,  '*  You  do 

Crim.  1898)  46  S.  W.  Rep.  1058.  solemnly,  sincerely,  and  truly  declare 

3SO.    8.  Colvin   v.   People,  166  111  and  affirm,"  the  jural  need  not  show 

82,  in  which  case  it  was  declared  that  the  form  of  the  affirmation, 
although  under  a  statute  the  affirma- 


AFFRAY. 

883.    H  The  Ikdigtmekt  —  1.  The  Form.  —  See  note  2. 
383.    3.  Allegation  of  Place.  —  See  notes  i,  2. 

m.  The  Tbial  —  Both  Xait  B«  CoiiYietad.  —  See  note  3. 

3§3.    2.  State  v.    Warren,   57   Mo.  was  "  a  certain  public  road  and  high- 

App.  502.  way  *'  is  sufficient  where  the  statute 

383.     1.  Gamble  v.   State,  113  Ga.  reads  "  in  any  public  place.'* 
701;  State  V.  Griffin,  125  N.  Car.  692.  8.  See  contra^  State  v.  Griffin.  125  M. 

2.  State  V.  Warren,  57  Mo.  App.  502.  Car.  692,  in  which  case  the  court  cited 

holding  that  a  charge  that  the  place  obiter  State  v.  Baker,  83  N.  Car.  649. 
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AGREED  CASE. 

385.    U  Hatuse  of  thb  Agbexd  Ca8S  —  1.  Purpose.  —  See 

note  2. 

2.  Coiitenti.  —  See  note  3, 

386.  Kot  SyideiiM,  bat  Faoto.  —  See  note  I. 

4.  Like  a  Special  Verdict.  —  See  note  4. 

387.  6.  Judgment.  —  See  notes  i ,  2. 

6.  What  Is  Hot  an  Agreed  Case.  —  See  note  3. 

388.  m  Vatubs  of  the  Coktboyebst  —  1.  OeneraUy.  —  See 
notes  I,  2. 

3S5*    d.  Validity  of  By-law  AftwiMd.  Couniy,  8  Pa.  Super.  Ct.  96;  Forney  v. 

--  In  an  action  brought  to  determine  Huntingdon  County,  6  Pa.  Super.  Ct. 

the  rights  of  parties  under  certain  bv-  397. 

laws,  the  validity  of  the  by-laws  will  2.  A  JndgmeBt  for  More  Land  than  Ii 

be    assumed.      Brundin    v.    Supreme  Described  in  the  stipulation  is  errone- 

Council,  etc.,  13  N.  Y.  A  pp.  Div.  147.  ous.     De  Armond  v.  Whitaker,  99  Ala. 

When  Begardsd  as  Motioii.  —  Where  252. 

an  agreed  case  praying  that  a  receiver  In  Korth  Csrollna  it  has  been  held 

pay  over  certain  money  is  submitted,  that  when  the  question  submitted  in 

it  will  be  regarded  as  a  motion,  and  the  an  agreed   case    involves   the    public 

court    having    jurisdiction  of    such   a  good  the  court  may  render  an  opinion, 

motion    acquires   jurisdiction    of    the  even  though  the  facts  stated  are  not 

case.      0*Clair  v.    Hale,   (Supm.    Ct.  sufficient   to  base  a  judgment   upon. 

Spec.  T.)  25  Misc.  (N.  Y.)  31.  Farthing  v.  Carrington,    116   N.  Car. 

8.  lasts   Showing    Jurisdiction.  —  An  315. 

agreed  case  must  state  facts  showing  8.    Reddick      v.     Pulaski      County 

the  jurisdiction  of  the  parties  and  the  Com*rs,  14  Ind.  App.  598. 

subject-matter    of     the     controversy.  An  Admlsiion  in  a  Pleading  of  some 

Forney  tr.  Huntingdon  Couniy,  6  Pa.  of  the  facts  alleged  in  the  other  party's 

Super.  Ct.  397.  pleading  does  not  constitute  an  agreed 


1.  Burnham  v.  North  Chicago  case.     Scott  v.  Davis.  141  Mo.  213. 

Sl  R.  Co.,  (C.  C.  a.)  78  Fed.  Rep.  lor.  Clerk's   Certifloate   Hot   Concloiive.  — 

4.  Hawks  V,  Goshen,   144  Ind.   343  The  mere  fact  that  a  document  is  certi- 

[citing  I  Encyc.  of  Pl.  and  Pr.  386J;  fied  by  the  clerk  as  an  agreed  case  does 

tiinkle  v.   Kerr,   148   Mo.  43;  Apple-  not  make  it  one.     Wright  v,  Shelt,  19 

man  v.  American  Sporting  Goods  Co.,  Ind.  App.  i. 

64  Mo.  App.  7t;  Kellerman  v.  Kansas  3S§,    1.  While  f.  Clarke,  11 1  Cal. 

City,  etc.,  R.  Co.,  68  Mo.  App.  255,  in  425;  Kelley  v,  Hogan,  69  N.  Y.  App. 

which  last  case  it  was  held  that  when  Div.  251. 

supplementary  evidence  is  introduced  2.  Bailey  v,  Johnson,   121  Cal.  562, 

by  agreement,  the  finding  of  the  court  holding  that  the  parties  to  an  agreed 

will  not  be  disturbed.  case  must  be  the  real  parties  in  inter- 

Vindingiof  Fast  by  Court. —  When  a  est;  Jefferson  County  Com'rs  v.  Gil- 
case  is  submitted  upon  a  given  state-  liam,  17  Mont.  333;  Clapp  v.  Guy,  31 
ment  of  facts  the  court  may  render  N.  Y.  App.  Div.  535,  holding  that  it 
judgment  thereon  without  making  must  appear  that  one  of  the  parties  is 
findings  of  fact.  McMenomy  z/.  White,  aggrieved. 
115  Cal.  339.  Action  Must  Be  Fending.  —  To  enable 

MT.    1.  Stanberry   v.   Jordan,    145  parties  to  make  an  agreed  case  there 

Mo.  371;  Marshall  v.  Hay  ward.  67  N.  nfust  be  an  action  actually  pending. 

Y.  App.  Div.  137;  Morgan  v.  Mercer  If  a  judgment  could  not  be  rendered 
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AGREED  CASE. 


Vol.  I. 


388. 

389. 
Parties.  - 

390. 

393. 
See  note 

394. 

395. 

396. 

397. 

398. 


2.  Affidavit  of  Reality.  —  See  note  3. 

IV.  Office  of  Stipitlatioh  —  1.  Extent  of  Control  by 

•See  note  i. 

2.  Effoct  as  an  Estoppel.  —  See  note  i . 

T.  FiTHCTiOH  OF  THE  CovBT  —  1.  PowoT  of  Inference.  — 


2. 


2.  Abstract  Questions.  —  See  note  2. 

3.  Power  to  Amend.  —  See  note  4. 

4.  Power  to  Discharge.  —  See  note  i. 

5.  Hiscellaneons  Powers.  —  See  note  i. 

VL  PnACTiGE  —  1.  Parties.  —See  notes  i,  2. 


in  favor  of  one  party  or  the  oiher  in  an    admissions  contained  in  the  case  must 


ordinary  action  or  suit,  a  stipulation 
will  not  be  regarded  on  an  agreed  case. 
Smith  V,  Eline,  4  Pa.  Dist.  490. 

388.  8.  White  V.Clarke,  III  Cal. 425; 
Shelbyville  v.  Phillips,   149  Ind.  552; 

Troy  Waste  Mfg.  Co.  v,  Harrison,  73    Mfg.  Corp  ,  169  Mass.  578;  Tanenbaum 
Hun  <N.  Y.)  528;  Arnold  v.  Porter.  119    v.  Simon,  (Supm.  Ct.  App.  Div.)  75  N. 


necessarily  have  all  the  effect  which 
admissions  contained  in  pleadings  and 
a   judgment    thereon    could    possibly 
have." 
993.    8.  Gallagher     v.     Hathaway 


N.  Car.  123;  Johnson  v.  Cameron,  2 
Okla.  266.  See  also  Geisen  v.  Reder, 
151  Ind.  529;  Grandy  v.  Gulley,  120  N. 
Car.  176,  holding  thai  the  affidavit  is 
jurisdictional. 

380.  1.  Bedford  Lodge,  etc..  v, 
Lentz,  20  Pa.  Co.  Ct.  269  \guottng  i 
Encyc.  of  Pl.  and  Pr.  389];  West  Hart- 
ford V.  Board  of  Water  Com*rs,  68 
Conn.  323;  Forney  v.  Huntingdon 
County,  6  Pa.  Super.  Ct.  397. 

The  PartiM  Cannot  Limit  the  Judgment 
after  agreeing  on  the  facts.  Southern 
R.  Co.  V,  City  Council,  49  S.  Car.  449. 

Stipulation  as  to  Judgment.  —  In  7.ar- 
kowski  V.  Schroeder,  60  N.  Y.  App. 
Div.  457,  the  controversy  being  in 
relation  to  the  title  to  real  estate,  the 
submission  provided  that  if  the  title 


Y.  Supp.  922;  American  Box  Mach. 
Co.  V.  Zentgraf,  45  N,  Y.  App.  Div. 
522;  Burnham  v,  Notth  Chicago  St.  R. 
Co..  (C.  C.  A.)  78  Fed.  Rep.  loi. 

Questions  Hot  in  Issue.  —  The  court  is 
precluded  from  considering  questions 
which  do  not  appear  to  be  in  issue  in 
the  agreed  case  submitted.  Arapahoe 
County  V.  Hall,  9  Colo.  App.  538;  Mis- 
souri, etc.,  R.  Co.  V,  Union  Trust  Co., 
156  N.  Y.  592. 

394.  2.  Troy  Waste  Mfg.  Co.  v. 
Hariison,  73  Hun  (N.  Y.)  528;  James 
V.  Fennicle,  21  Pa.  Co.  Ct.  91. 

395*  4.  Montana  Milling  Co.  v. 
Jefferis,  16  Mont.  559,  holding  that  if 
the  amount  to  be  recovered  is  inad- 
vertentlv  omitted,  the  court  will  allow 
the  agreed  case  to  be  amended  by  in- 


was  not  clear  the  plaintiff  should  have     serting  such  amount  therein  after  the 
judgment  for  damages  and  other  ap-    case  has  been  submitted. 


propriate  relief,  while  if  the  title  was 
found  to  be  clear  the  parties  were  to 
'*  be  left  in  their  present  condition." 
It  was  held  that  the  submission  was 


396.  1.  Merrill  v.  Suffolk  Mut.  F. 
Ins.  Co.,  (Mass.  1897)  46  N.  E.  Rep. 
123,  holding  that  the  court  may  allow 
the  parties  to  amend  the  statement  of 


defective  because  it  did  not  provide  for  facts  in  order  to  cover  all  phases  of  the 

judgment  in  the  defendant's  favor  in  case. 

case  of  a  decision  favorable  to  him.  397.    1.  The  Judgment  Must  Be  Based 

390.    1.  Hinkle  v,  Kerr,  148  Mo.  43  upon  the  Faets  Stated  in  the  agreed  case; 

[quoting  I  Encvc.  of  Pl.  and  Pr.  390J;  any  conclusions  of  law  therein  will  be 

Wilcox  V.  San  Jose  Fruit  Packing  Co.,  disregarded  by  the  court.     Southern 


113  Ala.  519,  holding  that  a  party  can- 
not introduce  evidence  to  prove  his 
contention  or  rebut  facts  stated  therein 
by  the  other  side;   Chicago,   etc.,   R. 


R.   Co.   V,   City  Council,   49   S.   Car. 

449. 
398.    1.  Seleetmen  of  a  Town  may  be 

parties  to  an  action  submitted  by  an 


Co.  V.  Central  Trust  Co.,  41  N.  Y.  App.  agreed  case  if  all  the  residents  of  the 

Div.  495,  in  which  latter  case  the  court  town    are    bound    by    the  judgment, 

said:    '*A  submission  upon  an  agreed  West    Hartford    v.    Board    of    Water 

state  of  facts  becomes  an  action,  and  Com'rs,  68  Conn.  323. 
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Vol.  I.  AGREED  CASE.  3MMIOS 

S09.    8.  Coftfl.  —  See  note  2. 

400,    8.  MJBoellaiieoiig.  —  See  note  i . 

409.    vm.  ITsB  nr  Eyxdeitce  of  the  Aoreeb  Case  upok  a 

SUBSEaiTEHT  Tbial.  —  See  note  2. 

408.    IZ.  Appeals  —  3.  Necessity  for  Bill  of  Exceptions.  —See 
note  5. 

Szaeation  of  Agreed  Case  by  Agent.  —  4M»    8.  Compare  Luther    v.   Clay, 

Where  an  agent  is  employed  to  defend  100  Ga.   236,   holding  that  where  the 

a  suit  he  cannot  execute  an  agreed  agreed  case  is  not  expressly  limited  10 

case  unless  he  is  specially  authorized  the  trial  in  which  ii  is  made  it  is  ad- 

by  the  parties  thereto.    Salamanca  v,  missible  in  evidence  as  an  admission 

Cattaraugus  County,  81   Hun  (N.  Y.)  in  any  other  trial  or  litigation  between 

282.  the  same  parties  where  the  same  issues 

2.  Potter  V,  Talkington,  (Idaho  1899)  are  involved,  but  it  is  not  absolutely 

59  Pac.  Rep.  362,  holding  that  an  order  binding    and     conclusive     upon    the 

making  one  a  party  to  an  agreed  case  parties. 

is  void  and  the  case  will  be  dismissed  4^»    5.  Geisen  v.  Reder,  151  Ind. 

if  the  parties  are  not  voluntarily  before  529.      And    see    generally    Bills    of 

the  court.  Excbptions. 

399.    8.  In  KewTork  costs  are  taxa-  Hew  Trial.  —  In  New  York  a  motion 

ble  only  when   provided   for    by  the  for  a  new  trial  is  necessary  before  an 

stipulation.     Herkimer  County  Light,  appeal  will  lie  from  a  judgment  based 

etc.,   Co.   V,  Johnson,  37  N.  Y.  App.  on  an  agreed  case.    Kenney  v.  Sum- 

Div.  259.     And  see  generally  Costs.  ner,  (C.  PI.  <Jen.  T.)  12  Misc.  (N.  Y.) 

490.    1.  Entry    of    Seoord.  —  The  86. 

words  in  the  Illinois  statute,  "to  be  Beoord  on  Appeal. —  When  an  appeal 

entered   of   record,"  pertaining  to  an  is  taken  the  whole  of  the  agreed  case 

agreed  case,  have  been  construed  to  be  must  be  made  part  of  the  record  on  ap- 

directory  only.     Farwell  v.  Sturges,  58  peal.     Upper  Appomattox  Co.  v,  Bufifa- 

111.  App.  462.  loe,  121  N.  Car.  37. 
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ALIMONY. 

408.  I.  Oeheral  Obseeyations  ok  Aimoinr  —  1.  Ab  an  Inde- 
pendent Sight  —  a.  Generally.  —  Sec  note  2. 

409.  b.  Jurisdiction  and  Procedure.  —  See  note  2. 
410«    c.  Decree.  —  See  note  2. 

411.     Dnratioii  of  Payment.  —  See  note  I. 

413.    2.  As  Incident  to  Some  Other  Proceeding.  —  See  note  2. 

11.  JVEIBDICTIOH  —  1.  Divorce  Courts.  —  See  note  3. 

2.  Domicil.  —  See  note  5. 
413«    3.  Appearance  of  Defendant.  —  See  notes  i,  2. 

40§.    2.  Colorado.  ^  Hanscom     v,  g  146,  for  a  longer  period  than  the  life 

Hanscom,  6  Colo.  App.  97.  of  the  innocent  party.     Huellmantel  f. 

District  of  Columbia. —  Shaw  v,  Shaw,  Huellmantel,  117  CaJ.  407. 

2  App.  Cas.  (D.  C.)  204.     See  also  Tol-  413.    2.  EickholT    v,    EickhoS,    14 

man  v.  Tolman,    i  App.  Cas.  (D.  C.)  Colo.  App.  127;  Woolfolk  v,  Woolfolk, 

299.  q6  Ky.  659. 

Kentucky.      Tilton    v,   Tilton,  (Ky.  Permanent  Alimony. —  Permanent  all- 

1S95)  29  S!  W.  Rep.  290.  mony  should  not  be  granted  where  a 

Xebraska.  —  Cochran  v,  Cochran,  4a  suit  for  divorce  between  the  parties  is 

Neb.  612.  pending.     Matter  of  Johnston,  54  Kan. 

IP'ns/iififiton.  —  Kimble  v.  Kimble,  17  726. 

Wash.  75.  3.  Gaston  v.  Gaston,  114  Cal.  542. 

Compare  Johnson  v,  Johnson,  57  Kan.  When  Courts  Have  Concnrrent  Jorlsdie- 

3^3.  tion.  —  Where  a  husband  and  wife  each 

409.  2.  Tolman  v.  Tolman,  i  App.  sue  for  a  divorce  in  different  courts, 
Cas.  (D.  C.)  299.  both  of    which   have    jurisdiction    to 

410.  2.  In  Kansas  it  has  been  held  grant  such  divorce,  the  court  which 
that  the  court  may  set  aside  any  prop-  first  acquired  jurisdiction  is  the  only 
eriy  in  the  state  for  specific  alimony,  court  that  can  award  alimony.  Mahn 
whether  such  property  lies  within  the  v.  Mahn,  63  Mo.  App.  375. 

county  in  which  the  action  is  brought  6.  De  La  Montanya  v.  De  La  Mon- 

or  not,  but  the  land  must  be  specifi-  tanya,  112  Cal.  loi. 

cally  described  in  the  petition.    Wesner  413.     1.  Coger  f.  Coger,  48  W.  Va. 

r.  O'Brien,  56  Kan.  724.  135  {quotinj^  I  Encyc.  of  Pl    and  Pr. 

411.  1.  Craig  t/.  Craig,  163  111.  176;  413];  Lynde  v.  Lynde,  162  N.  Y.  405; 
Jjhns  V.  Johns,  166  N.  Y.  613;  Max-  Massey  v.  Stimmel,  6  Ohio  Dec  549,  5 
w-ll  V.  Sawyer,  90  Wis.  352.  See  also  Ohio  N.  P.  29:  Hekking  v,  Pfaff,  (C. 
MilliJy  V.  Siein,  (Supm.  Ct.  App.  T.)  C.  A.)  91  Fed.  Rep.  60.  See  also  Dil- 
19   Misc.  (N.  Y.)  652.     Compare  Seibly  Ion  v.  Starin,  44  Neb.  881. 

V.  Person,  [05  Mich.  584.  When  a  Wife  Is  Unable  to  Obtain  Servioe 

When  Both  Parties  Die. —  Pending  an  upon  her  husband  in  a  proceeding  for 

appeal    ftom    an   order  granting  ali-  divorce  on  account  of  his  absence  from 

mony   the  representatives  of  both  the  the  state,  she  can  proceed  in  the  action 

plainiifT  and  the  defendant  can  litigate  to  a  decree,  and  thereafter,  when  she 

the  question  on  appeal,  in  order  that  can  get  service,  bring  a  separate  action 

the  alimony  which  accrued  before  the  for   alimony.      Adams   t/.   Abbott,    21 

death   of   the    wife    may  be  collected.  Wash.  29 

Coffman  v,  Finney.  65  Ohio  St.  6[.  2.  Alimony  Before    Betom   Day.  —  It 

A  Homestead  Cannot  Be  Set  Apart  for  was  held  in  Corbin  v,  Corbin,  16  Pa. 

the  use  of  the  wife,  by  an  ord?r  grant-  Co.  Ct.  448,  that  alimony  pcMilefite  lite 

ing   alimony    under    Civ.   Code    Cal.,  could  be  granted  under  the  service  of 
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414.  5.  Application  After  DiBsolution  of  Marriage.  —  See  notes 

5»  «»  9. 

415.  6.  Where  Oauie  Is  Still  Open.  —  See  note  2. 

7.  Divorce  Ex  Parte.  —  See  note  3 

416.  8.  Enforcing  Decree  in  Another  State.  —  See  note  i. 

417.  m.  Pbooibubb  ~  2.  Pleadings  —  £i.  Prayer  for  Ali- 
mony. —  See  notes  4,  6.    See  also  Prayers  for  Relief. 

418.  b.  When     Temporary     Alimony     Asked     and 
Granted.  —  See  notes  4,  5,  6. 

a  subpoena  on  a  defendant  and  before  (C.   PI.  Spec.  T.)  31  Abb.  N.  Cas.  (N. 

the  return  day  of  the  subpoena  or  the  Y.)  235,  7  Misc.  (N.  Y.)  579,  it  was  held 

appearance  of  the  defendant.  that  while  the  state  court  had  jurisdic- 

WaiT«r  of  Boriot.  —  Where   the  de-  tion  and  power  to  compel  the  payment 

fendant  Ales  an  affidavit  denying  the  of  alimony  decreed  by  a  French  court, 

allegations  of  the  plaintiff,  he  waives  it  had  no  equity  jurisdiction  to  seques- 

service  of  summons.    Moody  v.  Moody,  trate   the  defendant's  property  or  to 

X18  N.  Car.  926.  enter  an  order  directing  him  to  give 

414.    6.  XaaiM    Statute.  —  Under  ample  security  for  the  future  payment 

Civ.    Code    Kan.,   §  643  (Gen.    Stat,  of  alimony. 

Kan.,  c.  96,  ^  64),  the  court  has  au>  41T.    4.  Hecht    v,    Hecht,   (C.    PI. 

thority  to  divide  property  acquiied  by  Gen.   T.)   14   Misc.  (N.  Y.)  597.     See 

the  joint  labors  of  the  husband   and  also  Seibly  v.  Person,  105  Nfich.  584. 

wife,  although  it  is  held  in  the  name  When  a  Prayer  for  Alimony  Is  Stricken 

of  ihe  wife,  and  although,  both  parlies  Ont  of  the  complaint  and  the  suit  pro> 

being  in  fault,  a  decree  of  divorce  is  ceeds  to  a  decree  for  divorce,  an  order 

refused.     Raper  t^.  Raper,  58  Kan.  590.  for  the    payment  of    alimony   is   not 

S.  Ex p,  O'Brien,  (Cal.  1897)  48  Pac.  justified.     Boyd  v,  Boyd,  22  Tex.  Civ. 

Rep.  71.  App.  200. 

9.  Hew  Tork  Stattito.  —  Under  Code  Alimony   Claimed   in    SabpcBna.  —  In 

Civ.  Pro.  N.  Y.,  g  1759.  subdiv.  2,  pro-  Seibly  v.  Person,  105  Mich.  584,  a  sub- 

viding  that  the  court  may  enter  a  de-  poena  which  contained  an  underwriting 

cree  for  alimony  where  a  final  judg*  stating   that  **  a    personal    decree    is 

ment  is  rendered,  it  has  been  held  that  sought  against  the  defendant  for  di- 

where  the  court  dissolves  a  marriage  vorce,  and  the  bill  is  filed  10  reach  in- 

and  reserves  the  question  of  alimony  terests  in  property,  and  not  to  obtain 

for  further  consideration.  It  still  retains  any  further  relief  against  the  remainder 

jurisdiction  to  award  such  a]imon.y  as  of  the  defendants,"  was  held  to  be  suf- 

it  deems  proper.     Hauscheld  z'.  Haus-  ficientindicationof  a  claim  for  alimony, 

cheld.  33  N.  Y.  App.  Div.  296.  6.  Arnold  v.  Arnold,  140  Tnd.  199. 

41ft.    9.  In  tJia  IMstriet  of  OolnmtaiA  418.    4.  De  La  Montanya  v.  De  La 

alimony  may  be  allowed  on  a  divorce  Montanya,   112  Cal.   loi;    Fleming  t/. 

both    mensa    et    thora    and   a  vinculo.  West,  98  Ga.  778;  Hamill  r.  Talboit,  81 

Alexander  v.  Alexander,  13  App.  Cas.  Mo.    App.   210;    Dillon    v.   Starin,   44 

(D.  C  )  334.  Neb.  881;  Massey  r.  Stimmel,  8  Ohio 

LadiM.  —  Where  a  final  decree  for  Cir.  Dec.  237,   15  Ohio  Cir.  Ct.  439: 

divorce    a  vincuh  has    been    entered  Scott  v.  Scott,  9  S.  Dak.  125;  Coger  zr. 

without  an  award  of  alimony,  a  sup-  Coger,   48   W.   Va.    135:    Hekking  v, 

plemental    decree    granting    alimony  Pfaff.  (C.  C.  A.)  91  Fed.  Rep.  60. 

cannot  be    entered   under  Civ.   Code  Oonstmotiye  Notioe.  —  If,   upon  con- 

Cal.,  §  138,  and  this  is  especially  true  structive  notice,  a  wife  fails  to  appear 

if    the   time  for  appeal   has  expired,  when  she  is  made  defendant  in  a  suit 

Howell  7'.  Howell,  104  Cal.  45.  for    divorce,    after   a   final   decree   in 

S.  Adams  v»  Abbott,  21   Wash.  29,  favor  of  the  husband  she  will  be  es- 

quctinj^  t  Encvc  of  Pl.  AND  PR.  415.  topped     from     demanding     alimony. 

416.    1.  Waterhouse  v.  Waierhouse,  Sprague  v.  Sprague,  73  Minn.  474. 

8  Ohio  Dec.  73,  ciHnj^  with  approval  i  5.  Lynde  v,  Lynde,  162  N.  Y.  405. 

Encyc.  of  Pl.  and  Pr.  416.     See  also  6.  Thrall  v.  Thrall,  83  Hun  (N.  Y.) 

Miller  7'.  Miller,  21  Pa.  Co.  Ct.  252.  188.     Compare  Noble   v.  Noble,  20  N. 

SoqoMtraUon.  —  In   Wood  v.   Wood,  Y.  App.  Div.  395. 
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419,     See  notes  2,  3. 
430»     See  note  2. 

c.  Permanent  Alimony.  —  See  notes  4,  6. 

d.  Divorce  and  Alimony  Separately  Considered. 

. —  See  note  7. 

4ai,  e.  What  to  Be  Shown  to  Warrant  Alimony  Pen- 
dente  Lite.  —  See  notes  3,  4,  6. 

419.    8.  Premature  Applioation.  —  In  When  Karriage  Ii  l^enied  by  the  Hna- 

Halsted  v.  Halsted,  21  N.  Y.  App.  Div.  band  the  court,  in  considering  whether 

589,  a  decree  for  an  absolute  divorce  in  it  will  grant  temporary  alimony  to  the 

favor  of  the  husband  had  been  entered;  wife,  will  not  at  that  time  inquire  into 

on  the  wife's  appeal  the  judgment  of  the  validity  of  the  marriage.     Bard  in 

the  lower  court  was  reversed,  but  the  v,   Bardin,  4  S.  Dak.   305.     See  also 

wife  applied  for  alimony  pendente  lite  Shaw  v.  Shaw,  92  Iowa  722;  Finkel- 

and  counsel  fees  before  the  order  of  stein  v.  Finkelstein,  14  Mont.  i. 

reversal  was  entered.     Ii  was  held  that  Bui  in  Kiefer  v.  Kiefer,  4  Colo.  App. 

this  application  was  not  premature.  506,  it  was  held  that  when  a  husband 

3.  Under  Georgia  Statute.  —  2  Code  denies  the  existence  of  a  marriage  and 
Ga.,  §  2461.  provides  that  "  the  judge  pleads  a  prior  divorce  in  another  juris- 
presiding  may,  either  in  term  or  vaca-  diction,  temporary  alimony  will  be  re- 
lion,  grant  alimony.*'     In  Ray  v,  Ray,  fused. 

109  Ga.  465,  it  was  decided  under  this  AUegationi  of  Marriage.  —  Allegations 

section  that  a  petition  for  the  payment  that  the  plaintiff  has  performed  faith- 

of  alimony  pendente  lite  for  the  support  fully  the  duties  of  a  wife  to  ihe  defend- 

of  a  wife  and  a  child  need  not  be  Sled  ant  and  all  obligations  as  a  mother  to 

during  a  session  of  court.  his  children  are  not  sufficient  allega- 

430.  2.  Harding  v.  Harding,  79  111.  tions  of  marriage  to  entitle  the  plaintiff 
App  621.  to  alimony  or  separate  maintenance. 

4.  Lonsdale  v,   Lonsdale,  41  N.  Y.  Miller  v.  Miller.  43  S.  Car.  306. 

App.  Div.  224.  Evidenoe  of  Common-law  Marriago  has 

6.  Roe  V.  Roe,  52  Kan.  724.  been  held  to  be  sufficient  in  California 
Silenoe    of   Decree    as    to  Alimony.  —  to  support  an  order  for  the  payment  of 

When  a  court  enters  a  decree  of  divorce  temporary  alimony  and  counsel  fees. 

a  vinculo  and  the  decree  is  silent  as  to  Hite  v.  Hite,  (Cal.  1898)  55  Pac.  Rep. 

alimony,  it  will  not  thereafter  entertain  900. 

a  motion  for  the  payment  of  alimony.  Bigamy.  —  If  it  appears  on  the  face 
Bassett  v,  Bassett,  99  Wis.  344.  of  the  pleadings  or  in  the  affidavits  in 
In  Kentacky  the  statute  allows  a  a  suit  for  separation  that  the  marriage 
divorcer  vinculo  where  it  satisfactorily  was  bigamous,  the  wife  will  not  be  en- 
appears  that  a  man  and  wife  have  been  titled  to  Mvtiovi'^ pendente  lite.  Blinks 
separated  for  five  years,  and  the  court  v.  Blinks,  (N.  Y.  Super.  Ct.  Spec.  T.)  5 
will  not  inquire  which  of  the  parties  Misc.  (N.  Y.)  193. 
was  to  blame  for  the  separation.  4.  In  Louisiana,  before  a  wife  can  ob- 
Where  a  husband  obtains  a  divorce  tain  sAimotiy  pendente  lite ^  \t  must  ap- 
upon  this  ground  the  wife  may,  after  pear  that  she  has  resided  continuously 
judgment,  come  in  and  obtain  all-  in  the  home  assigned  to  her  by  the 
mony.  Lacey  v.  Lacey,  95  Ky.  no;  judge  immediately  after  suit  had  been 
Newsome  v.  Newsome.  95  Ky.  383.  commenced  for  the  separation.    Suber? 

7.  Alimony  Without  Divoroe.  —  Where  ville  v,  Adams,  46  La.  Ann.  119. 

a  woman  marries  a  man  knowing  him  6.  Tolman  v,  Tolman,  i  App.  Cas. 

to  be  addicted  to  the  use  of  intoxicants  (D.  C.)299;  Haddon  v.  Haddon,  36  Fla. 

she   is  not  entitled  to  a  divorce,  but  413;  Carlin  v.  Carlin,  65  III.  App.  160; 

may  under  some  circumstances  be  en-  Simpson    v.   Simpson,   91    Iowa    235; 

titled  to  alimony  and  separate  main-  Shoemaker  v.  Shoemaker,  5  Pa.  Dist. 

tenance.     Tilton  v.  Tiiton,  (Ky.  1895)  449. 

29  S.  W.  Rep.  290.  Wife  Keed  Not  Exhaust  Separate  Bttate. 

431.  8.  Banks  v.  Banks,  42  Fla.  —  The  fact  that  a  wife  who  is  a  com- 
362:  McKenna  v.  McKenna.  70  III.  plainant  in  a  suit  for  separate  main* 
App.  340;  Shaw  v,  Shaw,  92  Iowa  722.  tenance  has  property  of  her  own  does 
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433.    See  notes  i,  3,  4,  5,  6,  7,  8,  9. 

not  prevent  her  from  receiving:  tern-  7.  Gamble  v.  Gamble,  57  111.  App. 

porary  alimony.     The  law  does  not  re-  183. 

quire  her  to  exhaust  her  own  resources  Conditional  Oflbr  of  Support.  —  When  a 

before  she  shall  be  granted  relief  of  wife  prays  for  alimony  pendente  lite  in 

that  character.     White  v.  White,  50  111.  an  action  for  divorce,  the  fact  that  the 

App.  149.  husband   offers  to  support  her  if  she 

Amonnt. —  When  demanding  alimony  will  return  home  should  be  disregarded 

the  plaintiff  should  state  what  amount  by  the  court.     McCue  v,  McCue,  149 

will  be  sufficient  to  support  herself  and  Ind.  466. 


her  children.     Arnold  v.  Arnold.  140 
Ind.  199. 

4dd.  1.  Haddoriz'.  H addon,  36  Fla. 
413;  Carlin  v,  Carlain,  65  III.  App.  160; 
Burghoffer  v.  Burghoffcr,  46  III.  App. 
396;  Simpson  v.  Simpson,  91  Iowa  235; 
Shoemaker  v.  Shoemaker,  5  Pa.  Dist. 
449;  Baer  v,  Baer,  3  Pa.  Dist.  379; 
Grant  v.  Gram,  5  S.  Dak. 17. 


The  court  in  its  discretion  may  re- 
fuse to  grant  alimony  pendente  lite^ 
although  the  case  made  by  the  wife 
may  be  perfect.  Gray  v.  Gray,  74  111. 
App.  50Q. 

Contra.  —  A  wife  living  separately 
from  her  husband  brought  a  suit  for 
permanent  alimony  and  prayed  tem- 
porary alimony  until  the  final  deiermi- 


8.  In  a  Petition  for  Alimony  Pendente  nation  of  her  application.  The  husband 

Lite  the  detailed  history  of  petty  quar-  thereupon  brought  a  suit  foi  absolute 

rels  and  disagreements  ^111  be  stricken  divorce,  the  wife  filing  a  cross -bill  and 

from  the  complaint.     Smith  v.  Smith,  praying  for  temporary  alimony,  based 

50  S.  Car.  54.  upon    the    action    for    divorce.      The 

4.  Kendrick  v,  Kendrick,  105  Ga.  38;  court  held  that  the  result  was  to  vacate 

Glaser  v,  Glaser,  (Supm.  Ct.  Spec.  T.)  the    first    order,    which  allowed   tem- 

36   Misc.  (N.   Y.)   231;  Levy  v.  Levy,  porary    alimony,    and    to    leave    her 

(Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  second  petition  for  temporary  alimony 

374.  to  be  decided  upon  its  merits.     Berry 

Development!  in  Trial.  —  After  a  court  v.  Berry,  98  Ga.  393. 

has     allowed     seventy-iive    dollars    a  8.  Cooper  v.  Cooper,  85  III.  App.  575. 

month  as  temporary  alimony,  and  it  Fault  of  Wife.  —  In  granting  alimony 

develops  at  the  trial  of  another  suit  pendente  /itc,  or  suit  money,  the  court 


that  the  wife  is  an  adulteress,  the  order 
for  the  payment  of  alimony  may  be 
suspended  or  modified  in  the  discretion 
of  the  court.  Ronan  v.  Ronan,  (Supm. 
Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  467. 

5.  Demurrable   Bill.  —  Even    if    the 
wife's  bill  is  demurrable,  she  will  be 


will  not  consider  whether  the  wife  is  at 
fault,  although  her  conduct  might  have 
some  influence  on  the  amount  of  per- 
manent alimony  to  be  granted.  Cooper 
V.  Cooper,  85  III.  App.  575. 

When  Adultery  Is  Charged  and  denied 
under  oath  by  the  wife,  she  should  be 


entitled  to  alimony  petidente  tite  if  her    allowed  dMmony  pendente  lite,     Israel 


husband  files  a  cross-bill  charging  her 
with  adultery  and  asking  for  divorce. 
Funk  v.  Funk.  81  III.  App   540. 

6.  Brindley  v,  Brindley,  115  Ala.  474: 
Hite  V,  Hite,  (Cal.  1898)  55  Pac.  Rep. 
900;  Tolman  v.  Tolman,  i  App.  Cas. 
(D.  C.)  299;  Gamble  v.  Gamble,  57  111. 
App.  183. 

Prima  Paeie  Case.  —  A  case  based  on 
information  and  belief  is  not  a  suffi- 


V,  Israel,  (Supm.  Ct.  Spec.  T.)  28 
Misc.  (N.  Y.)  57;  Miller  v.  Miller, 
(Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
758;  Rublinsky  v,  Rublinsky,  (N.  Y. 
Super.  Ct.  Spec.  T.)  24  N.  Y.  Supp.  920. 
Support  of  Children.  —  Where  a  wife 
who  is  charged  with  adultery  sets  up 
the  validity  of  a  foreign  marriage  upon 
which  her  husband  founds  the  charge 
of  adultery,  she  is  entitled  to  alimony 


cient    ground    for    allowing    alimony  pendente  lite  for    the  support  of    her 

pendente  lite  an^  cowns^X  fef»s.     Down-  children.      Bailie   v.    Bailie,   5   N.   Y. 

ingif.  Downing,  23  N.Y.  App.  Div.  559.  Annot.  Cas.  193. 

When  Oround  to  Crose-olaim.  —  When        Denial  of  Wife.  —  Where  the  husband 

the  husband  files  a  bill  for  divorce  and  charges  the  wife  with  adultery  and  she 

the  wife  counterclaims  charging  him  makes  no  denial,  aMmony  pendente  lite 

with  adultery,  she  is  entitled  to  aii-  will    not    be    allowed.      Williams    v, 

mony  pendente  lite,     Masey  v.  Masey,  Williams,    114  Ga.   772.     But  see  the 

58  N.  Y.  App.  Div.  619,  68  N.  Y.  Supp.  case  of  Stearns  v.  Stearns,  (Supm.  Ct. 

994.  App.  Div.)  53  N.  Y.  Supp.  348,  in  which 
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433.  /.  Hearing  of  Husband.  — See  notes  i,  3. 

g.  Parties.  —  See  note  4. 

k.  How  Wife  Sues.  — See  note  7. 

434.  3.  Evidence  —  Wife*i  Affidavit.  —  See  note  2. 

Affidavit!  and  Depofitioni.  —  See  note  5« 
439.     See  note  i. 

The  Borden  of  Proving.  —  See  notes  2,  3,  4. 

it   wan   held  that  a  mere  formal  and  lion   to  the  jurisdiction  of  the  court 

general  denial  of  adultery  would  not  has  been  heard  and  determined.     Stale 

be    sufficient    to    warrant   a  court   in  v.  St.  Paul.  104  La.  6. 

ordering  the  husband  to  pay  alimony  433.     1.  Coger  v.  Coger,  48  W.  Va. 

when  the  fact  of  the  commission  of  the  135.  quoting  i  ENCYC.  OF  PL.  and  Pr. 

act  was  established  by  the  testimony  of  422. 

sever-il  witnesses  whose  evidence  was  A  husband's  answer  to  a  prayer  fof 

undenied  and  unexplained.  Mmotiy  pendente  lite  vaxxst  be  confined 

Adultery  condoned  by  the  husband  to  the  statement  of  his  ability  to  pay  or 

will  not  bar  a  wife  from  alimony /^»«  that  the  wife  has  a  separate  estate,  and 

dente  lite,     Kendrick  v.  Kendrick,   105  any  allegations  tending  to  degrade  the 

Ga.  38.  character  of  the   complainant   before 

Plea  to  Merits.  —  It  has   been   held  marriage  will  be  stricken  out  as  irrele- 

that  even  where  there  is  some  compe-  vant  and  scandalous.     Tolman  ».  Tol- 

tente^ridencethat  a  wife  has  committed  man,  i  App.  Cas.  (D.  C.)  299. 

adultery,  the  court  will  be  justified  in  Hearing  of  Hnsband. —  If  the  court 

allowing  alimonv/e^f^/^/i/^/iV^'.    Heaton  hears  the  testimony  of  the  wife  on  a 

V.  Heaton,  102  Ga.  578;  Carroll  v.  Car-  motion  to  grant  temporary  alimony,  it 

roll,  68   Mo.  App.  190:  Gray  v.  Gray,  is  reversible  error  to  refuse  to  hear  the 

78  Hun  (N.  Y.)6io,  (Supm.  Ct.  Gen.  T.)  husband.     Rogers  v.  Rogers,  103  Ga. 

28  N.  Y.  Supp.  856;  Rublinsky  v.  Ru-  763. 

bliaskv,  (N.  Y.  Super.  Ct.  Spec.  T.)  24  The  court  will  not  stop  to  try  a  ques- 

N.  Y.  Supp.  920:  Cohen  v.  Cohen,  (C.  tion  of  insanity  raised  by  the  husband's 

PI   Spec.  T.)  II  Misc.  (N.  Y.)  704.  answer   when    alimony  pendente  lite  is 

9.  Jorisdietion  of  Court.  —  In  Gray  v,  prayed   for    by   the   wife.      Storke  v. 

Gray,  143  N.  Y.  354,  the  plaintiff  asked  Storke,  99  Cal.  021. 

for  divorce  and  Q.V\motiy  pendente  lite.  3.  Corder  v,  Speake,  (Oregon  1898) 

The  acts  of  adultery   upon   which  the  51  Pac.  Rep.  647. 

divorce  was  founded  were  alleged  to  4.  Maharry  v.  Maharry,  5  Okla.  371. 

have  been  committed  in  Pennsylvania.  7.  People   v.    District   Ct.,   21  Colo. 

The    defendant,    answering,    averred  251;  Anderson  r/.  Steger,  173  III.  112; 

that  at  the  time  the  acts  were  alleged  Callies   v.   Callies,   91    111.    App.    305; 

to  have  been  committed  both  the  plain-  Garrison  v.  Garrison,  150  Ind.  417. 

tiff  and  the  defendant  were  residents  of  Parties  Rendering  Keoeisities  to   the 

the  slate  of  Pennsylvania.     He  denied  Wife  cannot  be  heard,  in  an  action  for 

the    acts    upon    which    the   suit    was  divorce,   to  ask  reimbursement.      All 

founded  and  contended  that  the  court  orders  for  the  payment  of  counsel  fees, 

hid    no  jurisdiction,    under  the  facts  suit  money,  and  maintenance  must  be 

slated   in   the  pleadings,   to  make  an  in   the  name  of  the  wife.     Holmes  v. 

order  for   alimony  pendente  lite.     The  Hamburger,  67  111.  App.  121. 

coin  held  that  the  trial  court  had  juris-  434.    3.  Evidence  ae  to  the  Amount  of 

diction  to  grant  an  order  for  alimony  the  Httsband'i  Estate  is  not  improperly 

pendente  lite,  and  that  it  was  not  neces-  considered  on  an  application  for  tem- 

sfiiv'  for  the  court  to  determine  ques-  porary   alimony       Driver    v.    Driver, 

tio'is   of   fact  as  to  where  the  parties  (Ind.  1898)  52  N.  E.  Rep.  401. 

really    resided     before    making    such  6.  Rogers  v.  Rogers,  103  Ga.  763, 

order.     See   also   Miller   v.   Miller,  33  4tl5.     1.  Rogers  v.  Rogers,  103  Ga. 

Fla   453.  7^3. 

Practice  in  Indiana.  —  Where  the  hus-  Oral  Testimony.  —  Stewart  v.  Stewart, 

band  excepts  to  the  jurisdiction  of  the  28  Ind.  App.  378. 

court  in  an  action  for  divorce,  he  can-  2.  Fowler  v.  Fowler,  31  Oregon  65. 

not  be  compelled  to  show  cause  why  he  8.  Baer  v.  Baer,  3  Pa.  Dist.  379. 

will  not  pay  alimony  until  his  excep-  4.  Whelen2'.Whelen,8Colo.  App.  196. 
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436.    See  note  i. 

DeeUion  on  Affldavlts.  —  See  note  4. 
498.     4.  Becree  —  a.  Form  —  Som  in  Gtom  —  Spedflo  Property.  — 
See  notes  i,  4. 

The  Order  for  Temporary  Alimony.  —  See  note  5* 
430,     Award  During  Joint  Lives.  —  See  note  3. 

430.    b.  Modification. — See  note  i. 

Temporary  Alimony.  —  See  note  2. 

Findings  of  Fact  by  Court. —  Under  Estoppel  from  Prooeeding  in  Contempt. 

Code  N.  Car.,  ^  1291,  a  judgment  for  — A  peiiiion  10  modify  an  order  for  ihe 

alimony  which  is  not  based  on  a  find-  payment  of  alimony  will  not  estop  the 

ing  of  face  by  the  court  is  void.     Moody  wife  from  proceeding  in  contempt  for 

V.  Moody,  118  N.  Car.  926.     See  also  past  noncompliance    with   the  order. 

Zimmerman    v.  Zimmerman,    113   N.  Fricke   v.    Fricke,    10   Ohio  Cir.  Dec. 

Car.  432,  in  which  it  was  held  that  a  203,  18  Ohio  Cir.  Ct.  433. 

finding  by  the  court  that  no  answer  had  Seservation  and  Decree.  —  There  need 

been  filed  was  sufficient  upon  which  to  be  no  reservation  in   the  decree  that 

base  an  order  for  alimony  pendente  lite,  the  court  will,  upon  a  change  of  cir- 

49^    1.  When  Burden  of  Proof  Shifts,  cumstances,  modify  the  decree  for  ali- 

—  When  the  husband  fails  to  comply  mony  in  order   to  give   to  the  court 

with  the  order  directing  the  payment  jurisdiction  to  make  such  an  order  of 

of  temporary  alimony,  the  burden  of  modification  as  it  may  deem  equitable, 

proof  is  upon  him  to  satisfy  the  court  Alexander  v.  Alexander,  13  App.  Cas. 

that  his  failure  was  due  solely  to  his  (D.  C.)  334.. 

financial   inability  to  make  the   pay-  Aoomed  Alimony.  —  Where  a  man  has 

ment.     Hurd  v.  Hurd,  63  Minn.  443.  resisted  the  payment  of  alimony  up  to 

4.  Cohen  v,  Cohen,  (C.  PI.  Spec.  T.)  the  time  of  his  death,  the  court  will 

II   Misc.   (N.  Y.)  704;    Rublinsky    v,  not  hear  a  personal  representative  on 

Rublinsky,  (N.  Y.  Super.  Ct.  Spec.  T.)  a  motion  for  the   modification  of  the 

24  N.  Y.  Supp.  920.  amount   already  accrued.     Rigney  v. 

49S.    1.  Seibly  v.  Person,  105  Mich.  Rigney,  62  N.  J.  Eq.  8. 

584;  Williams  v,  Williams,  6  S.  Dak.  At  What  Term.  —  In  Ohio  the  court 

284;  Hooper  v.  Hooper,  102  Wis.  598^  will  not  hear  a  motion  for  the  modifi- 

See  also  King  v.  Miller,  10  Wash.  274.  cation  of  alimony  at  the  same  term  in 

It  li  DisereUonary  with  the  Chancellor  which    the    order    for    the    payment 

whether  alimony  shall  be  paid  in  in-  thereof  was  made  and  the  judgment 

Btalments  or  in  a  gross  sum.     Irwin  zr.  for  divorce  entered.     Law  v.  Law.  64 

Irwin.  (Ky.  1899)  52  S.  W.  Rep.  927.  Ohio  St.  369. 

4.  Williams  v,  Williams,  6  S.  Dak.  Alimony  for  Gross  Amount.  —  A  judg- 

284.  ment  for  a  gross  amount  of  alimony 

6.  See  Heilbron  t/.  Heilbron,  158  Pa.  cannot  be  modified.     Bark  man  z^.  Bark- 

St.  297,  wherein  it  was  held  when  ali-  man,  94  111.  App.  440. 

mony  pendente  lite  only  is  asked,  it  is  Kew  Order  Kot  Heeesiary.  — -  The  court 

error  to  grant  permanent  alimony.  may  modify  an  order  for  alimony  by 

499.    S.  Maxwell     f.     Sawyer,    90  striking  out  words  in  the  order  already 

Wis.  352.  made.     Storke  v.  Siorke,  99  Cal.  621. 

430.    1.  Smith  c.  Smith,  51  S.  Car.  Husband's  Ability  to  Pay.  —  Where  the 

379  \suoHng  i  Encyc.  of  Pl.  and  Pr.  affidavits  for  and  against  an  increase  of 

430];   Brindley  v.  Brindley,   115   Ala.  temporary  alimony  leave  the  mind  of 

474;  Sharrit  v.  Sharrit,   112  Ala.  617;  the  court  in  serious  doubt  as  to  the 

Owens   V,  Owens,   56   111.    App.    312;  husband's  ability  to  pay,  an  increase 

Ferguson     v.     Ferguson,     iii     Iowa  will  be  refused.     Grant  v.  Grant,  5  S. 

158;  Bristow  V.  Bristow,  (Ky.  1899)  51  Dak.  17. 

S.  W.  Rep.  819;  Smith  v.  Smith,  77  Illegal  Allowance.  —  Where  a  court 

Minn.   67;    Scales  v.   Scales,   65    Mo.  has  declared  an  allowance  of  alimony 

App.  292;  Rigney  v,  Rigney,  62  N.  J.  illegal,  it  will  not  thereafter  entertain  a 

Eq.  8;  Tonjes  v.  Tonjes,  14  N.  Y.  App.  motion  to  modify  the  amount  of  allow- 

Div.  542:  Greenleaf  -u.  Greenleaf,  6  S.  ance.     Howell  v,  Howell,  104  Cal.  45 

Dak.  348.     Compare  Livingston  z/.  Liv-  2.  Smith   v.  Smith,  51    S.  Car.  379, 

mg^ston,  46  N.  Y.  App.  Div.  z8.  quoting  i  Encvc.  of  Pl.  anp  Pr.  430, 
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430.  Pormaneiit  Alimony.  —  See  notes  5,  6. 

431.  When  Power  Szordsed.  —  See  notes  1,2. 

439.     AppUoation  for  Modlfloation.  —  See  notes  I,  2,  3,  4. 

433.    c.  Enforcing  Decree  —  By  what  Tribunal.  —  See  note  i. 
In  other  Butas.  —  See  note  2. 

490.    6.  In  Korth  Carolina  the  court  lon^;  time  parties  have  agreed  upon  the 

will  not  grant  alimony  after  a  divorce  construction  of  an  order  for  the  pay- 

a  vinculo,     Duffy  v,  Duffy,  120  N.  Car.  ment  of  alimony,  the  court  will  adopt 

346.  their  construction  and  will   refuse  to 

6.  Moross  V,  Moross,  (Nfich.  1901)  87  compel  the  defendant  to  pay  more  ali- 

N.  W.  Rep.  1035.  mony  by  viriue  of  the  original  order. 

The  court  has  the  right  to  reserve  Mooney  v,  Mooney,  (C.  PI.  Gen.  T.)  10 

the  power  to  control  future  payments  Misc.  (N.  Y.)  386. 

of  alimony  and  10  modify  them  as  it  Xodlfloatlon    When    in    Contempt.  — 

may  deem  proper.     Jones  i^.  Jones,  131  Usually  courts   will    not    modify    an 

Ala.  443.  order   to   pay   alimony   when   the   pe- 

431.     1.  Jones   v,  Jones,    131   Ala.  tilioner  is  in  contempt,  although  they 

443.    See  also  Daughertyv.  Daugherty,  have   the   power  to  do  so.    Craig  v. 

71  111.  App.  301;  Rigney  v,  Rigney,  62  Craig,  163  III.  176. 

N.  J.  Eq.  8;  Sibley  v,  Sibley,  66  N.  Y.  433.    1.  Separate  Aetion.  —  Alimony 

App.  Div.  552;  Wetmore  v,  Wetmore,  is  unliquidated  pending  the  litigation, 

70  N.  Y.  Supp.  604,  (Supm.  Ct.  Spec,  and  cannot  be  recovered  in  a  separate 

T.)  34  Misc.  {N.  Y.)  640;  Williams  v.  action  until  after  the  determination  of 

Williams,  6  S.  Dak.  284.     Compare  Gor-  the  suit  for  divorce.     Cutler  r.  Cutler, 

don  V.  Gordon,  11 1  Ga.  844.  88  III.  App.  464. 

Adjndloatlon  In  Bankmptey  is  not  a  In  Vine  v.  Vine,  21  R.  I.  iqo,  it  was 

sufficient  change  of  circumstances  of  held  that  a  decree  for  all  mony /^'iiiiVn/'/ 

the  defendant  to  warrant  the  court  in  /iV^  is  interlocutory  and  cannot  be  made 

modifying  a  decree  for  alimony  when  the  foundation  of  a  separate  action, 

he  is  in  receipt  of  the  income  from  a  In  Kew  York  a  decree  for  temporary 

trust    fund    unaffected   by   the   bank-  alimony  must  not  only  be  enforced  in 

ruptcy  proceedings.     Wetmore  v.  Wet-  the  court  which  granted  it,  but  it  must 

more,  44  N.  Y.  App.  Div.  220.  be   enforced   while   the  action  for  di- 

2.  On  a  motion  to  modify  an  order  vorce  is  pending.     After  the  discon- 

for  the  payment  of  alimony,  an  allega-  tinuance  of  an  action  for  divorce  a  wife 

tion  that  the  woman  in  whose  favor  cannot  enforce  a  claim  for  alimony /^*f- 

such     order     was     made     committed  dente  lite  against  her    husband's  as- 

adultery  before  the  decree  was  entered,  signee    for    the    benefit  of    creditors, 

which  fails  to  allege  fraud  in  conceal-  Matter  of  Thrall,  12  N.  Y.  App.  Div. 

ing     the     adultery      is     insulficient.  235. 

Daugherty  v,  Daugherty,  71  III.  App.  A  Woman  Waives  Her  Bight  to  have  a 

301.  decree  for  alimony  enforced  by  waiting 

433.    1.  In    Kebraska    the    district  seventeen  years  after  its  rendition  and 

courts  are  vested  with  jurisdiction  to  seven  years  after  her  remarriage  be- 

hear  and  determine   applications    for  fore   petitioning   the  court  to  compel 

the   modification  of  decrees   for    per-  payment.      Franck    v.    Franck,    (Ky. 

manent  alimony.     State   v.   Cook,   51  1899)  54  S.  W.  Rep.  195. 

Neb.  822.  8.  Waterhouse     v.     Waterhouse.    8 

2.  State  V.  Dltmar,  19  Wash.  324.  Ohio  Dec.   73  [citing  with  approval  i 

3.  The  justice  who  mide  an  order  Encyc.  ok  Pl.  and  Pr.  433]:  Brisbane 
for  the  payment  of  alimony /^M^^ff/^/fV^  r.  Dobson,  50  Mo.  App.  170;  Wood  tr. 
ought  to  hear  the  application  for  modi-  Wood,  (C.  PI.  Spec.  T.)  31  Abb.  N.  Cas. 
fication.      Newell    v,    Newell.   (Supm.  (N.  Y.)  235,  7  Misc.  (N.  Y.)  579. 

Ct.  Spec.  T.)  27  Misc.  (N.  Y,)  117.  Another  Stote.  — Where    a    husband 

4.  In  Illinois  it  is  not  necessary  to  file  obtains  a  valid  decree  of  divorce  from 
a  separate  petition  to  modifv  an  order  bis  wife  in  another  state,  and  no  order 
for  prospective  alimony,  although  the  is  made  with  reference  to  alimony,  the 
filing  of  such  petition  is  the  usual  wife  cannot  thereafter,  in  an  action 
practice.     Craig  v.  Craig,  163  Ul.  176.  brought  in  Kansas  to  obtain  a  divorce 

Conitimetlon  of  Order.  —  Where  for  a  and  alimony,  obtain  a  decree  for  ali- 
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434«     See  note  i. 

The  Method!  Employed.  —  See  notes  6,  9. 
43«S«     See  notes  2,  3. 

436,  See  notes  5,  6,  7. 

437.  AtUohment  for  Contempt.  —  See  notes  2,  4.     See  also  CON- 
TEMPT. 

mony  alone  in   the    absence  of    any  not  lose  jurisdiction  to  determine  the 

showing  that  the  law  of  the  state  where  action  by  striicing  the  defendant's  an- 

the  divorce  was  granted   is  different  swer  from  the  files  in  order  to  compel 

from  the  law  of  Kansas.     Roe  v.  Roe,  him     to     pay    alimony  pendente    lite, 

52  Kan.  724.  Hughes   v.   Kepley,  60  Kan.   859,   58 

434.  1.   Brisbane    v,    Dobson,    50  Pac.  Rep.  556. 

Mo.  App.  170.  When  Defendant  Appears  and  Answers. 

In   Lynde  v.   Lynde,  41  N.  Y.  App.  — Although  ihe  court  may  strike  the 

Div.  280,  it  was  held  that  the  court  will  defendant's  answer  from  the  files  on 

not  enforce  the  payment  oi  alimony  account  of  bis  failure  to  pay  temporary 

on  a  decree  granting  alimony  rendered  alimony,  it  is  without  power  to  strike 

in  another  state  in  any  manner  pro-  his  appearance  from  the  record.    Knott 

vided  for  the  collection  of  alimony  ex-  v,  Knott,  6  N.  Y.  App.  Div.  589.     See 

cept  as  a  simple  money  judgment.     Re-  also  Larson  v.  Larson,  9  S.  Dak.  i. 

sortcannot  be  had  to  the  usual  methods  437*    2.  Stonehill  v.  Stonehill,  146 

of   requiring    the   defendant    to    give  Ind.  445  [citing   i  Encyc.  of  Pl.  and 

bonJs,  enjoining  him  from  alienating  Pr.  437,438];  Matter  of  Cave,  26  Wash. 

his  property,  and  sequestration.  213  [citing  1  Encyc.  of  Pl.  and  Pr.  437]; 

6.  Fleming  v,  Peterson.  107  111.  465.  People   v.    District   Ct.,  21  Colo.  251: 

9.  Brisbane  v.  Dobson,  50  Mo.  App.  Barclay  v.  Barclay,  184  111.  471;  Mc- 

170.  Sherry  v.   McSherry,  49  III.  App.  90; 

435.  8.  Halsted  v,  Halsted,  21  N.  Mercer  v.  Mercer,  73  Hun  (N.  Y.)  192; 
Y.  App   Div.  466.  Reese  v,  Reese,  46  N.  Y.  App.   Div. 

8.  Matter  of    Cave,   26  Wash.   213,  156;  Ronan  t^.  Ronan,  <Supm.  Ct.  Spec. 

citing  I  Encyc.  of  Pl.  and  Pr.  434.  T.)    32    Misc.  (N.  Y.)  467;  Hecht    v. 

436.  6.  Maharry    v,     Maharry,    5  Hecht,  (C.  Pl.  Gen.  T.)  14  Misc.  (N.  Y.) 
Okla.  371.  597;  Myers  v.  Myers,  4  Ohio  Dec.  217; 

Seryioe  of  Order.  —  A  bill  will  not  be  Lubbering  v.  State,  10  Ohio  Cir.  Dec. 

dismissed  on  account  of  the  failure  of  508,    19  Ohio  Cir.    Ct.   658;    State   v. 

the  plaintiff  to  pay  temporary  alimony  Smith,  17  Wash.  430.     But  see  Hart  v. 

unless  the  order  for  the  payment  of  Hart,  i  Ohio  Dec.  94,  i  Ohio  N.  P.  56, 

such    alimony    has     been    personally  in  which  it  was  held  that  the  proper 

served  upon  him.     Scott  r.  Scott,  9  S.  mode  of  enforcing  an  order  to  pay  ali- 

Dak.  125.  mony  in  gross  is  by  execution  and  not 

6.  Smith  V.  Smith,  18  Wash.  158,  cit-  by  proceedings  in  contempt. 

ing  I  Encyc.  of  Pl.  and  Pr.  436.  When  Punishment  for  Contempt  Inflicted 

Befual  to  Entertain  Appeal.  —  The  by  Appellate  Court.  —  Where  an  appeU 

payment  of  temporary  alimony  may  be  late  court  orders  the  payment  of  ali- 

enforced  by  the  refusal  of  an  appel-  mony  pending  the  appeal,  it  has  juris- 

late  court  to  determine  an  appeal  from  diction   to   punish   the   defendant   for 

an  order   refusing  to  modify  a  judg-  refusing  to  pay  the  alimony.     Tolman 

ment   for  permanent  alimony.      Wil-  v.  Leonard,  6  App.  Cas.  (D.  C.)  224. 

liams  V.  Williams,  6  S.  Dak.  284.  Counsel  Feet.  —  The  payment  of  costs 

7.  Compare  Foley  r.  Foley,  120  Cal.  and  counsel  fees  may  be  enfoiced  by 
33.  attachment    for    contempt.       Hilt   v. 

Failure  to  Comply  with  Order  for  Ali-  Hilt,  23  Pa.  Co.  Ct.  422. 

mony  Pendente  lite.  —  It  has  been  held  Judgments  Bendered  in  Foreign  State, 

that  the  answer  should  not  be  stricken  — The  court   has   no    jurisdiction    to 

because  of  the  defendant's  failure  to  punish  a  defendant  for  refusing  to  pay 

comply  with  an  order  for  payment  of  a  judgment  for  alimony  rendered   in 

^Wmony  pendente  lite.     McMakin  v.  Mc-  another  state.     Lynde  v.   Lynde,    162 

Makin,  68  Mo.  App.  57;  Scott  v.  Scott,  N.  Y.  405. 

9S.  Dak    125.  4.  Ervay  v.    Ervay,   120  Mich.   525; 

Loei  of  Jnxlsdiotion*  —  The  court  does  Delanoy   r.    Delanoy,    19  N.  Y.  App, 
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438,  See  notes  i,  3,  4,  5,  7,  8. 

439.  When  Bamedy  by  AttaofamMit.  —  See  notes  1,4,  $• 
Impriionment  for  Debt.  —  See  note  6. 

449.    5.  Secnring  Alimony  and  Defeating  Frauds  Thereon  — 

a.  Securing  Alimony  —  (2)  Writ  of  Injunction.  —See  notes 
I,  2,  5. 

443.    Raoeiver.  —  See  note  6.  See  also  Receivers. 

Dlv.  295;  Luther  v,  Luther,  25  Pa.  Co.  6.  Smith  v.  Smith,   51  S.  Car.  379 

Ci.  16;  Larson  v,  Larson,  9  S.  Dak.  i.  \quoting  i  Encyc.  of  Pl.  and  Pr.  439I: 

43S.     1.  Barclay  v.  Barclay,  184  111.  Matter  of  Cave,  26  Wash.  213  {^tinst  1 

4.71;  Ervay  v.  Ervay,  120  Mich.  525;  Encyc.  of  Pl.  and  Pr.  439];  Tolman 

DelanoyrA  Delanoy,  19  N.  Y.  A(p.  Div.  v.  Leonard,  6  App.  Cas.  (D.  C.)  224; 

295;  Kaderabek  v,  Kaderabek,  2  Ohio  State  :.  King,  49  La.  Ann.  1503;  Hurd 

Cir.  Dec.  236.  v,    Hurd.   63   Minn.  443;    Effinger  v. 

When  Demand  Not  Veoetiary.  —  Where  State,  5  Ohio  Cir.  Dec.  408. 

it  is  in  evidence  that  the  husband  has  Bemedy  by  Soire  TaoUt.  —  The  fact 

before  demand  declared  that  he  would  that  a  defaulting  defendant  may  be 

never  pay  alimony,  it  is  not  necessary  forced  by  scire  facias  to  pay  alimony 

to  allege  or  prove   a  demand  before  will  not  prevent  the  court  from  punish- 

proceeding  to  punish  him  for  contempt,  ing  him  for  a  wilful  refusal  to  comply 

State  V.  Ditmar,  19  Wash.  324.  with  its  order.     State  v.  King,  49  La. 

3.  State  V,  King,  49  La.  Ann.  1503;  Ann.  1503. 

Kaderabek  v,  Kaderabek,  2  Ohio  Cir.  Habeas  Corpus.  —  Where  one  has  been 

Dec.  236.  imprisoned  for  contemptuous   refusal 

4.  Where  a  Husband  Stipalates  to  Pay  to  pay  alimony,  the  court  will  not  re- 
Alimony  he  assumes  a  contractual  obli-  view  on  habeas  corpus  the  validity  of 
gallon  and  cannot  be  imprisoned  for  the  order  entered  for  its  payment, 
contempt  on  his  failure  to  comply  with  Matter  of  Cave,  26  Wash.  213. 

the   termr.  of  the  contract.     Glynn  v.  443.    1.  Van  Orden  v.  Van  Orden, 

Glynn,  8  N.  Dak.  233.  58  N.  J.  Eq.  545. 

6.  Wesier  v.  Martin,  115  Ga.  776  [«V-  2.  Smith  ».  Smith.  51  S.  Car.  379, 
iiiiT  r  Encyc.  of  Pl.  and  Pr.  437.  438];  quoted  i  Encyc.  of  Pl.  and  Pr.  442. 
/sjr/.  Silvia,  123  Cal.  293;  Kadlowskyz/.  6.  See  Fletcher  v.  Fletcher,  7  Ohio 
Kadlowsky,  63  III.  App.  292;  Schuelez^.  Cir.  Dec.  605,  holding  that  where  the 
Schueic,  57  III.  App.  189;  McSherry  persons  who  have  an  interest  in  the 
V.  McSherry,  49  111.  App.  90;  Pancost  property  have  been  made  parties  it 
V.  State,  8  Ohio  Cir.  Dec.  546,  15  Ohio  will  be  unnecessary  to  issue  an  injunc- 
Cir.  Ct.  246.  tion  against  them  in  order  to  prevent  a 

7.  Hurd  V,  Hurd,  63  Minn.  443.  See  transfer  of  the  property  to  the  injury 
also  Tolman  v,   Leonard,  6  App.  Cas.  of  the  wife. 

(D.  C.)  224.  443.    6.  Huellmantel  v.  Huellman- 

8.  McSherry  v.  McSherry,  49  111.  tel,  124  Cal.  583:  Seibly  v .  Person,  105 
App.  90;  Hurd  V.  Hurd,  63  Minn.  443;  Mich.  584. 

State  V.  Smith,  17  Wash.  430.  When  a  Hnsband  Is  a  Honresident  a  re- 
Unemployed  Defendant.  —  The  court  ceiver  may  be  appointed  where  it  is 
has  no  jurisdiction  to  compel  a  man  to  alleged  without  denial  that  he  is 
seek  work  In  order  to  obtain  money  to  about  to  transfer  his  property  in  order 
pay  alimony  when  his  answer  shows  to  defeat  the  claim  for  alimony, 
that  he  has  been  unemployed  for  a  Anderson  v,  Anderson,  124  Cal.  48. 
long  time.  Ex  p,  Todd,  IT9  Cal.  57.  BeoeiTor  and  Execution.  —  When  a  re- 
439.  1.  Flower  v.  Flower,  (N.  J.  ceiver  of  the  husband's  property  has 
1901)49  At).  Rep.  158.  See  also  beeder  been  appointed  in  order  to  enforce  the 
V.  State,  55  Neb.  (33,  holding  that  re-  payment  of  alimony,  an  execution 
fusal  to  comply  with  an  order  for  the  against  the  same  property  for  the  col- 
payment  of  permanent  alimony  cannot  lection  of  alimony  cannot  thereafter  t>e 
be  treated  as  contempt  unless  fraud  is  issued.  Anderson  v.  Anderson,  193 
positively  shown.  Cal.  445. 

4.  Matter  of  Cave,  26  Wash.  213.  Action  to  Beaoh  Assets.  —  When  a  re- 

5.  See  Davidson  v.  Davidson,  89  N.  ceiver  has  been  appointed  the  wife 
y.  App.  Div.  629.  may  bring  an  independent  action  to 
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444,     (3)  Decree  as  Lien  on  Land,  —  See  note  3. 

44t5«     (4)  Requiring  Security.  —  See  notes  r,  6. 

446.    b.  Fraudulent  Assignments  —  See  note  i.    And 
see  Creditors'  Bills  and  Fraudulent  Conveyances. 
6.  Appeals.  —  See  notes  5,  6.     See  also  Appeals. 

Discretion  aa  to  Anumnt.  —  See  note  7. 

restrain  certain  administrators  and  ex-  made  in  the  same  case  for  the  payment 

ecutors  from  paying  a  legacy  to  the  of  alimony. 

husband,  and  to  compel  them  to  pay  6.  Wolff  v.  Wolff.  (Cal    18^)  37  Pac 

such  legacy  into  the  hands  of  the  re-  Rep.  858;    People  t\  District   Ct.,   ai 

ceiver.     Garden  v.  Gaiden,  (Supm.  Ct.  Colo.  251;    McKennon  v.  McKennoa, 

Spec.  T.)  34  Misc.  (N.  Y.)  97.  10  Okla.  400. 

444.  3.  McSherry  z'.  McSherry,  49  Appeal  from  Order  Modifying  Deeroe. — 
III.  App.  90;  Trumble  v.  Trumble,  26  An  appeal  will  lie  from  an  order  for 
Wash.  133.  the  modification  of  a  decree  for  ali- 

Colorado    Btatnte.  —   Mills's    Annoi.  mony.     State  7/.  Cook    51  Neb.  822. 

Stat.  Colo.  (1891),  §  1567,  which  au-  An  Order  Compelling  a  Honreiident  to 

thorizes  the  court  to  enforce  the  pay-  Pay  Alimony    is    appealable.      De    La 

ment  of  alimony  and  maintenance  in  Monianya  v,  De  La  Montanya,  112  Cal. 

any  manner  consistent  with  the  rules  loi. 

and    practice  of    the  court,    will   noi  Motion  for  Hew  Trial.  —  In  Maitu^  in 

justify  the  court  in  making  such  order  order  to  have  the  appellate  court  en- 

for  alimony  a  lien  on  the  real  estate  of  tertain  an  appeal  from  an  order  for  the 

the  husband.     Johnson  v,  Johnson,  22  payment  of  alimony  and  the  custody  of 

Colo.  20.  children,  it  is  necessary  to  file  a  motion 

445.  1.  Petaluma  Sav.  Bank  v.  for  a  new  trial  in  the  court  below. 
Superior  Ct.,  iii  Cal.  488,  decided  Deidesbeimer  t/.  Deidesheimer,  74  Mo. 
under  Civ.  Code  Cal.,  g  140.  App.  234. 

0^.  Burnside  v.  Wand,  77  Mo.  App.  Exceptions  Must  Be  Saved.  —  No  ap- 

382.  peal  will  be  considered  from  an  order 

440.    1.  Veoeieity  to  Allege  Husband's  granting  alimony  pendente  lite  unless 

InsoWency. —  A    suit   instituted    by   a  the  exception  was  saved  at  1  he  proper 

wife  to  set  aside  a  conveyance  of  prop-  lime  in  the  court  below.     Hinrichs  v. 

erty  made  to  defraud  her  of  alimony  Hinrichs.  84  Mo.  App.  27.     See  also 

must  sufficiently  allege  the  insolvency  Exceptions  and  Obtkchons. 

of  the  grantor  at  the  time  the  transfer  7.  Alabama.  —  Rast  v.  Rast,  113  Ala. 

was  made.     De  Ruiter  v.  De  Ruiter,  28  319. 

Ind.  App.  9.  California,  —  Rose  v.  Rose,  109  Cal. 

5.  Fletcher  v.  Fletcher,  (Ky.  1900)  54  544. 

S.  W.  Rep.  953:  Chappell  v.  Chappell,  District  of    Columbia,  —  Tolman   v. 

86  Md.  532.  Tolman,  i  App.  Cas.  (D.  C.)  299. 

Support  of  Children.  —  Money  ordered  Florida,  —  Haddon    v.    Haddon,   36 

to  be  paid  for  the  support  of  children  Fla.  413. 

is  not  alimony,  and  no  appeal  can  be  Georgia,  —  Collins  v.  Collins,  94  G a. 

taken  from  an  order  directing  the  pay-  490. 

ment    of    money    for    such    purpose.  Illinois.  —  Cooper  v.  Cooper,  85  III. 

Rogers  V.  Rogers,  51  Ohio  St.  i.  App.  575;  Gamble  v    Gamble,  57  lU. 

What  May  Be  Beviewed  on  Appeal. —  App.  183;  Gray  v.  Gray,  74  III.  App. 

On  an  appeal  from  an  order  refusing  509. 

or  granting  alimony  the  whole  record  Indiana. — Gussman     v,    Gussman, 

may  be  reviewed  by  the  court,  and  all^  140  Ind.  433. 

the  evidence  upon  which  the  judgment  Kansas,  —  Neddo  v.  Neddo,  56  Kan. 

for  divorce  was  founded  will  be  con-  507. 

sidered.     Beeler  v.   Beeler,  (Ky.  1898)  Kentucky.  —  Maslerson  t/.  Masterson, 

44  S.  W.  Rep.  136.     See  also  Masterson  (Ky.  1898)  46  S.  W.  Rep.  20. 

V.  Masterson,  (Ky.  1898)  46  S.  W.  Rep.  Louisiana.  —  Carroll   v.    Carroll,   48 

20,  holding  that  the  court  may  reverse  La.  Ann.  835. 

a  judgment    for    divorce    improperly  Nebraska.  —  Heist  v.  Heist,  48  Neb. 

granted   and    may    sustain    an   order  794:  Wilde  ik  Wilde,  37  Neb.  891. 
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447,  See  npte  i. 

Abase  ^f  piiorttion.  —  See  note  3. 
A^o»oIl7  Pendente  Ut».  —  See  note  4. 

448,  $ee  notes  2,  4,  5,  6,  7. 


New  York.  —  McCarthy  v,  McCarthy, 
143  N.  Y.  235;  Patterson  v,  Patterson, 
4  N.  Y.  App.  Div.  146;  Aldrich  v, 
Aldrich,  74  Hun  (N.  Y.)  638,  26  N.  Y. 
Supp.  344. 

IVest  Virginia.  —  Wass  v.  Wass,  42 
W.  Va.  460. 

Amount  ef  Snit  Koney  Named  in  Pe- 
tition. —  The  court,  in  allowing  suit 
money,  is  not  bound  by  the  amount 
prayed  for  in  the  petition,  and  may 
6rder  the  payment  of  a  larger  sum. 
Rose  V.  Rose,  log  Cal.  544. 

Limitation  as  to  Amount  of  Alimony.  — 
Where  a  statute  limits  the  amount  of 
money  for  which  a  court  can  render  a 
judgment,  it  would  seem  that  an  order 
to  pay  as  alimony  more  money  than 
the  amount  named  in  the  statute  is 
void.  Hall  v.  Harrington,  7  Colo. 
App.  474.  See  also  Wilson  v.  Wilson, 
67  Minn.  444. 

447.  1.  Rose  V.  Rose,  109  Cal.  544; 
Haddon  v.  Haddon,  36  Fla.  413;  Yost 
V.  Yost.  141  Ind.  584.  See  also  Aurand 
V.  Aurand,  55  Hi.  App.  426;  Cochran 
V.  Cochran,  42  Neb.  612. 

8.  Akibama.  —  Brindley  v,  Brindley, 
115  Ala.  474;  Rast  v.  Rast,  113  Ala. 
319:  Sharrit  v.  Sharrit,  T12  Ala.  617. 

California.  —  Wolff  v,  Wolff.  (Cal. 
1894)  37  Pac.  Rep.  858;  Anderson  v. 
Anderson,  124  Cal.  48. 

Cohrado.  —  Taylor  v.  Taylor,  7 
Colo.  App.  549. 

District  of  Columbia.  —  Shaw  v. 
Shaw,  2  App.  Cas.  (D.  C.)  204. 

Ofort^ia.  —  Bender  '/.  Bender,  98  Ga. 
717;  Culpepper  v.  Culpepper,  98  Ga. 
304;  Vinson  v.  Vinson,  94  Ga.  493; 
Collins  V.  Collins,  94  Ga.  490. 

IlHuois.  —  Cooper  v.  Cooper,  85  III. 
App.  575;  Aurand  v.  Aurand.  55  111. 
App.  426;  White  V.  White,  50  III.  App. 

Indiana.  —  McCue  v.  McCue,  149 
Ind.  466;  Yost  V.  Yost,  141  Ind.  584; 
Sellers  v.  Sellers,  141  Ind.  305;  Guss- 
man  v.  Gussman,  140  Ind.  433:  Breed- 
love  V.  Breedlove.  27  Ind.  App.  560. 

Kansas.  —  Neddo  v.  fleddo,  56  Kan. 

507. 

Kentucky.  —  Brown  7a  Brown,  (Ky. 
1896)  33  S.  W.  Rep.  830:  Russeli  v. 
Russell,  (Ky.  1895)  32  S.  W.  Rep.  619; 
Thiesing  v.  Thicslng,  (Ky.  1894)  26  S. 
W.  Rep.  718. 
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Louisiana,  —  Carroll    v.   Carroll,   48 

La.  Ann.  83S' 

Michigan.  —  Kirkland  v.  Kirkland, 
III  Mich.  166;  Horning  t/.  Horning  107 
Mich.  587. 

Minnesota.  —  Becker  v.  Bohmert,  63 
Minn.  403. 

Montana,  —  Flnkelstein  v.  FinkeU 
stein,  14  Mont.  i. 

Nebraska.  —  Brasch  v.  Erase h,  so 
Neb.  73:  McGechie  v.  McGechie,  43 
Neb.  523:  Wilde  v.  Wilde.  37  Neb.  8gr 

New  York. —  T^iXzW  v.  Thrall,  83 
Hun  (N.  Y.)  188;  Aldrich  v.  Aldrich, 
74  Hun  (N.  Y.)  638,  26  N.  Y.  Supp.  344; 
Patterson  v.  Patterson,  4  N.  Y.  App. 
Div.  146. 

Pennsylvania.  —  Com.  v.  Hcrr,  16 
Pa.  Co.  Ct.  598. 

South  /?a>&<;/«.  —  Williams  v.  Wil- 
liams, 6  S.  Dak.  284. 

Virginia,  —  Heninger  v.  Heninger, 
90  Va.  271. 

Wisconsin.  —  McChesney  v.  McChes- 
ney,  91  Wis.  268. 

Allowance  of  One-third  of  Ineeme.  —  It 
is  not  necessarily  an  abuse  of  discre- 
tion to  allow  to  the  wife  one-third  of 
the  husband's  income.  Razor  r.  Raior, 
149  III.  621. 

One-half  ef  Inoome  of  Oommunity  Prop- 
erty. —  It  is  abuse  of  discretion,  unless 
a  strong /riV;/^  facie  case  Is  made,  to 
allow  one-half  of  the  income  of  the 
community  properly  as  alimony  pen- 
dente lite.  Bohan  r.  Bohan,  (Tex.  Civ. 
App.  1900)  56  S.  W.  Rep.  959. 

4.  Stewart  v.  Stewart,  28  Ind.  App. 
378;  Chappeil  V.  Chappell,  82  Md.  647. 

448.    8.  Sellers  v.  Sellers,  141  Ind. 

305- 

In  Georgia  an  order  refusing  tem- 
porary alimony  Is  appealable  upon  a 
**  fast  "  writ  of  error  by  virtue  of  Code 
Ga.  (1882),  §  1748  (2  Code  Ga.  1895, 
§  2468),  but  such  appeal  must  be  taken 
and  prosecuted  wlih  due  diligence. 
Bender  7/.  Bender,  q8  Ga.  717. 

Appeal  from  Final  Order — Seviev  ef 
Order  Pendente  Lite.  --  When  a  final 
judgment  of  divorce  and  final  order  for 
the  payment  of  alimony  are  before  the 
appellate  court  for  review,  It  will  not 
consider  an  order  for  alimony  which 
was  made  by  the  trial  court  pendente 
life.  Williams  v.  Williams,  6  S.  Pak. 
284. 
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449.  See  note  i. 

Grant  by  Appellate  Co|irt.  —  ^p^  PQte  7. 

450.  Collateral  Att^.  —  Se^  not^  A, 

IV.  Suit  Movej,  (Iovvul  tuBS,  Airp  C09T9  —  1.  Defini- 
tions. —  See  no^s  5,  6, 

4S3.    2.  Suit  Honey  —  Of  Wh^t  ix  (Joasi«t«.  —  Spp  not^  i. 

When  K^. : —  3^^  npte  9. 
On  Final  Hearing.  —  See  notes  12,  1 3,  14. 
4el8.     BiMreUep  eT  Oeurt.  —  See  note  I. 

44§.    4.  People  v,  Cqok  County  fir-  AAa^ry   B9i494   piulev   Of tl|.  —  £x. 

cujiCt.,  160  m.  201;  Elzasi/.  Elzfs,  183  peaces  of  licigaiion  will  be  allqwed  to 

111.  160;    Harding  v,  Harding,  79  111.  a  wife  charged  witl^  adultery  if  &be  de- 

4pp.  691;  ^4F|^  V,  Eairle,  75  Hi.  ApP-  nieet^e  charge  under  oath.    Hublinsky 

?5;;  Hall  V.  Hall,  77  Miss.  741;  Rpseft-  v,  Rubllnsky,  (N.  V.  Super.  Ct,  Spec 

eld  f.  ^p^enfeld.  63  Mo.  App.  411 ;  Pjs-  T.)  24  N-  Y.  Supp.  920. 

N>roi]ig^  z/.  Disborough,  51   N- J*  £q*  45^)9    1.  PaitBvpeneee.  —  Inthedis- 

;^;  bollock  v,  Ppl}oc]c,  7  §.  Dak.  33^.  cretipn  qi  the  court  an  allowance  may 

6.  Rosenfeld  v,  Rospnfeldf  63  Mo.  be  made  for  past  expenses  of  litigation. 
Apr.  4|i.  Wipkemeier  v.  Winkemejer.  11  N.  Y. 

0.  Rosenfeld   v.  Roseqfeld,   63  Mo.  App.  Div.  iqq.     See  also  Schuster  v. 

App.  411;  Pisbprough  I'.  Disborough,  Schuster,  84  Minn.  403,  in  which  case 

5f  N.J.  E<).  306.  ^hp  court  held  that  thfs  hifstjand  could 

7.  Disbofo^gh  V.  Disborough,  51  N.  be  compelled  to  pay  an  attorney's  fee 
J.  £q.  306;  PoUppk  V*  Pollock,  7  S.  {pcprfed  in  a  former  trial  of  t^e  same 
D^k.  331*  action.    Past  expenses  will  npt  be  ai> 

44P«    If  If.psenfe|d  v.  Roseqfeld,  63  lowed  except  where  such  payment  is 

Mq.  App.  411;  PqUqcIc  z/.  Pollock  7  S.  necessary  10  be  m^de  in  order  tp enable 

Dakr  33t*                                *  \\^P  wife  tp    prosecute  or  defend   her 

7.  Tolman  v.  Lepnard,  6  App.  Cas.  case,    p^veren  v.   Loveren,   100  Cal. 

fD.  C.)  224;  Hall  V,  Hall.  77  Mis^.  741;  493- 

pisboropgh  y,  Dis))0|rppgh,  51  N.  J.  Tra^eliiiig  Expei^es.  —  Tlie  court  may 

Eq.  306;  Wipkemeier  v,    Winkemeier,  allow  traveling  expenses  pf  the  libelee 

II  N.  Y;  Apr-  Piv.  9pi,  hpiding  ihfic  a  incurred  in  coming  from  another  state 

meritoripps  showing  must  be  madie.  to  defend  aa  action  for  divorce.     Fer- 

Sep  alsp  Tayjpr  v.  Jayjor,  7  Colo.  App.  nald  v.  Fernald,  5  Pa.  Super.  Ct.  629. 

54^,  holding  that  when  a  woman  sups  8.  C^iins^l  Fee^  AUowpd  When  AUveny 

fof  a  divorce  and  tl^e  court  finds  that  Befosed. —  When  the  charges  in  a  hus- 

(j)cie  |ia9  l^eep  pp  v^|id  marriage  she  l^aQd's  complaint  for  divorce  institpte 

fs  pot  entitlp^  tp  aljipony  pending  an  ^  Ipng  and  expensive   litigation,  an 

appeal  from  6uc)i  a  4episioQ.  extra  allowance  for  connsel  fees  will 

4$0«    i,  Brandt  v.  Brandt,  40  Ore-  be  made  to  the  wife,  notwithstanding 

gon  477.  the  fact  that  she  has  a  separate  estate 

6.  Kast  V.  Rast,  113  Ala-  319:  E|za8  and  is  not  entitled  to  alimony.    Shaw 

*.   ^Iza^.    f33   Il|.    t6p;    8l)epl|erd   «'•  »•  Bhaw,  Ouffalp  Swper.  Cu  Spec.  T.) 

Shepherd,  i3  Pa*  Co.  Ct.  |5i4;  B|oom  5  Misc.  (6^.  Y.)  497. 

V.  f^lopfp,'  17  Pa.  Co.  Ct.  478;  McPJei-  W.  Qrasch  v,  Qrasch.  5P  Neb.   73. 

land  V.  l^cCleil^nd,  (Tex,  Civ.  App.  See  ^Iso  Rose  v.  Rose,  109  Cal.  544, 

jSc^)  37  5.  W-  ppp-  35Q.  Ijplding    that    suit     money    may    be 

W^  the  Vlfe  l^  the  Pefbn^ai^t  a>)4  allowed  from  time  to  time  as  expenses 

allieges  1^  ^trpng  priuiq  facif  case  \^  l)er  Inpreasp  or  diO^puUies  multiply, 

cross-corn plajpt,  cp^nsel  feps  will   he  1?.  Contra,  Jolin^pq   ^.  Jphpspn,  57 

allowed  to  her.     Masey  v.  Masey,  58  Kan.  343. 

N.  Y.  App.   Div.  619,  68  N.  Y.   Supp.  14.  Johnson  v.  Johnson,  57  Kan.  343. 

994.  4A3.     1.  Plant  v.  Plant,  63  Ark.  128; 

6.  Gamble  v.   Gamble,  57    111.  App.  Tolman  7\  Tolman,  i  App.  Cas.  (D.  C.) 

183:  Yost  V.  Yost,  141  Ind.  584:  Paule  299;  Earle  v.  Earle,  60  111.  App.  360; 

V.  Paule,  17  Pa.  Co.  Ct.   147;  Wass  v.  Hilker  v.  Hilker,  153  Ind.  425;  Brasch 

Wass,  42  W.  Va.  460.  v,  Brasch,  50  Neb.  73. 
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453.  3.  Counsel  Feet.  —  See  notes  3,  4. 

454.  The  Amount.  —  See  notes  r,  3,  4. 

The  Viimbar  of  Attorneys.  —  See  note  $• 

Ho  Proof  If  ITooosiarj.  —  See  note  8. 

When  AUowanoe  Befased.  —  See  notes  10,  II. 

455.  On  Appeal.  —  See  notes  2,  3. 

456.  4.  Costs  —  Coito  Againit  Wife.  —  See  note  2. 

453.    3.  Bailie   v.   Bailie,  5   N.  Y.  show  that  the  employment  of  so  many 

Annot.  Cas.   193;    Kunze  v.  Kunze,  5  was  necessary  to  protect  the  wife's  in- 

N.  Y.  Annot  (5as.  8.  terest    before    the     court    will    aIlo%v 

4.  Snfficienoy  of  Petition.  —  A  petition  counsel  fees  to  each  one. 

for  counsel  fees  which  alleges  that  the  8.  McCloskey  v.  McCloskey,  68  Mo. 

libelant  **  is  the  owner  of  a  good  farm  App.  199. 

and  other  valuable  properly  sufficient  10.  When  Bill  Diimined  on  Motion  of 

to   pay  said  sum*'  is  too  vague  and  Wife.  —  Allowance  of  counsel  fees  and 

general  a  statement  to  enable  the  court  costs  will  be  refused  where  the  action 

to   know    what    counsel    fee,   if   any,  for  divorce  has  been  dismissed  by  the 

should  be  paid.     Baer  v.  Baer,  3  Pa.  wife.     Garden  v.  Garden,  CTenn.  Gb. 

Disi.  379.  1896)  37  S.  W.  Rep.  1022. 

Where  a  petition  for  counsel  fees  in  11.  Van  Vleckr.  Van  Vlcck,  21  N.  Y. 

an  action  by  the  wife  for  a  separation  App.  Div.  272. 

alleges   that  the    petitioner    owes  an  456.    9.  Schuster    v,   Schuster,    84 

attorney   certain   moneys   for    certain  Minn.  403;  Gohen   v.  Gohen,  (G.    PI. 

services   performed,    without    stating  Spec.  T.)  11  Misc.  (N.  Y.)  704,  i  N.  Y. 

what  the  services  were,  it  is  insufficient  Annot.  Gas.  226;  Halsted  v,  Halsted, 

and    no     allowance     will     be     made.  (G.  PI.  Spec.  T.)  11  Misc.  (N.  Y.)  592. 

Emerson  v.  Emerson,  (Supm.Gt.  Spec.  8.  Elzas  v.  Elzas,  83  111.  App.  523. 

T.)  26  N.  Y.  Supp.  291.  In  order  to  entitle  a  woman  to  collect 

The   mere   fact  that   a   petition   for  counsel  fees  on  appeal,  it  must  appear 

counsel  fees  alleges  that  if  counsel  are  that  the  defendant  is  financially  able  to 

not  paid  for  their  past  services  they  comply  with  an  order  compelling  him 

will    abandon    the    petitioner's  cause  to  make  a  payment  for  such  purpose, 

does  not  make  it  ^  prima  facie  case  en-  Engleman  9.  Engleman,  97  Va.  487. 

titling  the  petitioner  to  the  allowance.  Mere  Question  of  Fact  InvolTOd.  —  If 

Emerson  v.  Emerson,  (Supm.  Gt.  Spec,  the   wife's  case  on  appeal  alleges  no 

T)  26  N.  Y.  Supp.  292.  specific  error  of  law,  the  case  made 

41^4.    1.  Parker  v,  Parker,  71  Miss,  showing  only  a  dispute  as  to  questions 

164.  of    fact,   and   it  appears  exceed ing-ly 

3.  Parker  7/.  Parker,  71  Miss.  164,  doubtful  whether  her  action  will  be 
holding  that  the  amount  allowed  should  sustained,  counsel  fees  on  appeal  will 
be  large  enough  to  secure  to  the  wife  be  denied  with  leave  for  her  to  amend 
the  service  of  competent  counsel.  her    papers    and   renew   the   request. 

4.  In  Delaware  it  is  against  the  policy  Gansz  v.  Gansz,  (Supm.  Gt.  Spec.  T.) 
of  the  court  to  grant  a  large  amount  59  N.  Y.  Supp.  955. 

for  suit  money  and  counsel  fees  on  the  456.    2.  Garden  v.  Garden,  (Tenn. 

first  application.      If   the   amount   so  Gh.  1896)  37  S.  W.  Rep.  1022. 

granted  is  not  sufficient  it  is  the  prac-  Diimissal  of  Snit.  —  When  the  court 

tice   for   the   wife  to  apply  for  more,  dismisses  both    the   wife's  complaint 

Addicks  v.  Addicks.  i  Mar.  (Del.)  338.  and  the  husband's  cross-bill,  costs  may 

6.  Rogers    v.   Rogers,    103  Ga.  763,  be  taxed  against  the  wife.     Payne  v. 

holding  that  where  a  number  of  attor>  Payne,  96  Tenn.  59.     See  also  Brasfield 

neys  are  employed  it  is  necessary  to  v.  Brasfield,  96  Tenn.  580. 
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AMENDMENTS. 

463.    II.  Of  Pleadiwos  and  Pbogsedihob  in  Eqihtt  —  1.  The 
Cardinal  Knle  —  a.  Amendments  Discretionary.  —  See  note  i . 

464.     In  Furtlieranoe  of  Justioe.  —  See  note  I. 

b.  Review    of    Exercise    of    Discretion.  —  See 
note  5. 

466.  •  See  note  i. 

2.  Of  Bills  — rtr.  In  Respect  of  Parties  —  change  of 

Parties.  —  See  note  2. 

467.  See  note  i. 

At  What  Stage.  —  See  note  6. 

469.  h.  In  Respect  of  Matter  — (i)  In  General,  — ^^^ 
note  1. 

470.  See  note  i. 

463*    1.  Wolverton  v,  Taylor,  157  America  v,   Svendsen,  74   Fed.    Rep. 

III.  485  [citing  I  Encyc.  of  Pl.  and  Pr.  346. 

463];    Shaw   V,    Monson    Maine   Slate  6.  Illinois,  —  Shavers    v,    Warrick, 

Co.,  96  Me.  41:  Insurance  Co.  of  North  152  III.  355. 

America   v,   Svendsen,   74   Fed.   Rep.  Tennessee,  —  Johnston  v,  Grosvenor, 

346;  Gubbins  v,  Laugtenschlager,  75  105  Tenn.  353. 

Fed.   Rep.   615;    Sheffield,  etc.,   Coal,  United    Stales,  —   Berliner    Gramo- 

etc.,  Co.  V,  Newman,  41  U.  S.  App.  766.  phone  Co.  v.  Seaman,  (C.  C.  A.)  113 

Ln  Alabama  the  correction  by  amend-  Fed.  Rep.  750,  Anthony  v.  Campbell, 

ment,  at  any  time  before  final  decree,  50  C.  C.  A.  195,  it2  Fed.  Rep.  212. 

of  insufficiency  or  of  error  in  the  alle-  Immaterial   Amendment. —  It    is    not 

gations  or  prayer  of  a  bill,  is  matter  of  error  to  refuse  to  allow  the  filing  of  an 

right  secured    by   statute.      Stein    v.  amended   bill   which  presents  no  new 

McGrath,  116  Ala.  593;  Truss  v.  Miller,  or  material  issue  and  will  only  encum 

f  16  Ala.  494.     See  Henderson  v.  Hall,  ber  the  record.     Woman's  College  v. 

(Ala.  1900)  32  So.  Rep.  840,  reversing  Home,  (Tenn.  Ch.  1900)  60  S.  W.  Rep. 

an   order  striking  a  material  amend-  609. 

ment.  466.     1.  Anthony   v.  Campbell,  50 

But  amendments  not  coming  within  C.  C.  A.  195.  112  Fed.  fSep.  212. 

such  statute  are  not  allowable  as  mat-  2.  Martin  v,  Martin,  95  Va.  26. 

lers  of  right.     McCaw  v.  Barker.  115  467.     1.  Insurance    Co.    of    North 

Ala.  543.                                                ^  America  v.  Svendsen,  74  Fed.  Rep.  346, 

Harmless  Error.  —  Where  no  relief  holding  that  a  plaintiff  may  be  struck 
could  have  been  obtained  under  the  out  and  made  a  defendant, 
amendmentif  it  had  been  allowed, there  6.  Wilmington  v,  Addicks,  7  Del. 
is  no  available  error  in  the  refusal  of  Ch.  56,  amendment  allowed  on  pay- 
its  allowance.  Tutwiler  v.  Atkins,  loC  ment  of  the  costs  of  the  pleas  and  sub- 
Ala.  194.  sequent  proceedings. 

464.     1.  Wolverton   v.  Taylor.  157  469.     1.  Additional  Oronnd  for  Relief 

III.  485:  Field    V.  Middlesex  Banking  may  be  inserted.     Kunze  v,  Solomon, 

Co.,  77  Miss.  180.  reversing  SLtid  remand-  126  Mich.   290,  citing  i  Encyc.  of  Pl. 

ing  the  cause  to  the  docket  in  order  that  and  Pr.  468,  485. 

the  real  issues  might  be  presented  and  470.     1.  McGhee  zf.  Alexander,  104. 

the    merits  of  the   controversy   fairly  Ala.  116;  Hank  v.  Van  Ingen,  196  III. 

acted  upon;  Insurance  Co.  pf   North  20;    Clark   v.    Pittsburg   Natural   Gas 
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471-477                     AMENDMENTS.  Vol.  I. 
47 1,     (2)  Matter  Occurring  Pending  Suit, — See  note  i.     See 

also  Supplemental  Pleadings. 

473.     (4)  Making  a   New   Case  —  (a)  Tlw   Rule   suted.  —  See 
note  4. 

473.  See  note  5. 

474.  (b)  TMts.  —  See  rlotfe  i; 
47«S.     See  notes  i,  2. 

476.  (e)  (HsiMtkm,  How  Takes  —  See  note  J. 

(5)  Inconsistent  or  Repugnant  Aiftendments, —  See  note  5. 

477.  Limitotion  of  tho  Bnlo.  —  See  note  I. 

Gb..  184  Pa.  St.  188;  Tidball  v,  Shen-  Ktf  Canio  of  Action  at  fimoof  Filing 

andoah  Nat.  Bank,  too  Va.  741;  Baker  Orig^inal  Bill.  —  If  the  complainaht  Had 

V.  Briggs,  99  Va.  360;  Glenn  v.  Brown,  no  cause  of  acticrri  dt  the  tim^  of  the 

9Q  Va.  322;  Bird  v.  Stout  .40  W.  Va.  filing  of  the  original  btll,  be  cannot  by 

43;  £ak!fr  V.  Ha^kihs,  48  w.  Va.  364.  amendment  introauce  a  cause  of  action 

Waiving  Discovery. —  But  on  the  trial  which   accrued   tbd^^aftir.     Metl6f  i/. 

the  court  ma/ be  justified  in  permitting  Smither,  T14  Fed.  R^p.  tt6.     Sth,  Aho 

£.n   amendment   by    withdrawing    the  Supplemental  Plbadingsj 

waiver  of  discovery  and   inserting  a  44'3*    5.  ^chenck  v,  Ofyphantf  181 

prayer    for    discovery.      J^flfcrsbrr    v.  fa.  St.  igt. 

M arkert,  112  Ga.  498.  474,     1.  Angeloz'.  Aldridge,  i64lll. 

Waiving  Oath  to  Amendment.— Spring-  388. 

field  Co.  V.  Ely,  (Fla.  1902)  32  So.  Rep.  475.     1.  Smith  v.  Hiles-Carver  Co., 

892.  107   Ala.   272;  Scheerer  v,  Agee,   106 

t^ehxfuMA  llnlingA.  —  For  rdlifi^s  dis-  Afa.  {39. 

allowing  amendments  held  to  be  errd-  C&anglngaPrayorfortlpeeiilcB^^f',  the 

ne&u^,  sde  Crane  v.  Davis,  (Miss.  1896)  state  of  facts  as  alleged  in  the  original 

21    So.    Rep.   17;  Carey  v.  Fulmar,  74  bills     remaining     substaritiafly      un- 

Mi^s.  729.  changed,   maV  be  allowed.     Pendery 

Whatever  Might  Have  BoMi  InacKed  In  v,  Carleton,  (C.  C.  A.)  87  t^ed.   Rep. 

^oA  Original  ^11  may  be  allowed   by  41.. 

wsty   df   amefidment.     Hehderson    v,  Si.  Wimberly  v.  N^ontgomery   rertii- 

Hatrfifcs«,  184  111.  520.  izer  Co.,  132  Ala.  107;  Easter  v,  Riley, 

47f.    1.  Ifichoato  Ri^bt.  —  Totten  z/.  79  Miss;  625;  Tennant  v,   Danlop,  97 

Mighbert,  4T  W.  Va.  80D  Va.  235;  Anthony  »,  CampbeH,  50  C. 

WaivW  of  0lgocti6il.  — Where  matter  C.   A.    195,    112   Fed.    Rfcp.   212.    See 

propedy  the  subject  of  a  sUjjplemental  also    ^ogueland    v.    Arts,    iij    Iowa 

bill   is   introduced    Into    the    suit    by  6>i. 

a n^ef^dment,  objection  must  be  made  4t6.  ^.  tO'alver  0/  dlijodiidn.  —  By 
by  d^mtirrer,  (ile^it,  or  ansi^er,  6^  it  will  afiswering,  taking  evidence,  and  sub- 
be  waived.  Seattle,  etc.,  R.  Co.  v.  mitting  the  case  for  finaf  decree,  the 
Uffion  Trtrst  Co.,  48  U.  S.  App.  ^55,  79  defendant  waives  such  objection.  Pen- 
Fed.  Retf.  170.  dery  r.  Carleton,  (C.  C.  A.)  87  Fed. 

473.    4.  AldbaMa.    —   Gardner     v.  Rep.  41. 

KhigHt,  124  AU.  27^.  5.  Coclcey  v.   Ptempcl.  Jl6  Md.  181; 

Rkodt  Island,  —  Stbrer  if,  Harrison,  Carter  v.  Carter^  63  N.  J.  Eq.  7i6. 

(R.  I.  ^896)  3§  Atl.  Rep.  676.  (Striking    Omt    tiontradietai  Mattof.— 

Virginia,  —  Pettyjohn     v,     Bursoh,  Hill  v.   Harriman,  95  Tenn.  300,  holcj- 

(Va.  1895)  22  S.  £.  Rep.  508.  ing  that  an  amenaed  bill  was  properly 

\Vest  VifgiHid,  —  Efdg611    v,   ^mith,  stricken  from  the  files  because  not  ac- 

50  W.  Vk.  349;  Christian  ?>.  Vance,  41  companied  by  any  excuse  for  orexpla- 

W.  Va.  754.  nation  of  the  conflict  and  contradletien 

United  States,  —  Savdge  v,  Worsfiam,  between  it  and  the  original  brfl. 

lod  Fed.  Rep.  18.  4t7.     1.  Brainard  v.  Buck,  184  (/.  S. 

AHoMsti^O  ft^litof.  —  Prehm  v.  Porter,  99,  affirming  i6  App.  Cas.  (D.  C.)  59J; 

165   Mo.   115;  Walker  v,  Warner,  179  Anthony    v,   Campbell,    50  C.   C.   A. 

111.  16, 2h  respect  to  the  statute  of  lifni-  195,  112  Fed.  Rep.  2i2. 

tations.     See  also  Hehdersoh  v.  Har-  As   holding    the    proposed  amend- 

nes^,  184  111.  520.  ments  not  a  departure,  see  Metcatf  v, 
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478.    (6)  Of  Szvorn  Bills.  —  See  note  3. 

c.  At  What  Stage  of  Proceedings  —  (i)  Biefcrc 

Issue.  —  See  note  5. 
470.     See  note  i. 
480.     (2)  After  Demurrer  —  The  Old  Buie  Belated.  —  See  note  i. 

Leave  Given  oi  Argtuaent.  —  See  note  2. 

Applicatien  for  Leave.  —  See  note  3. 
481 4     Belaand  witH  Leave  to  Amend.  —  See  note  3. 
489.     ^4^  After  Replication  —  Etcnee  Mniit  Be  Bhown.  —  See  note  7. 

(5)  After  Witnesses  Examined.  —  See  note  8. 

483.  (6^  After  Reference  or  Master  s  Report.  —  See  note  5. 

484.  (7)  At  the  Hearing  —  Amending  Prayer.  —  See  note  3. 

Arnold,    132    Ala.   74;    McDonoell   v.  Withlacoochee  Lumber  Co.,  44  C.  C* 

Finch{  131  Ala.  85;  Freeman  v.  PuUen,  A.  673^  105  Fed.  Rep.  660. 

130  Ala.  653.  481.    8.  See  Morgan  r.  Morgan,  43 

4T9.    8.  Bauer  Grocer  Co.  v,  Zelle,  W.  Va.  542. 

172  III.  407.  4M.    7.  Feteal    Bfvity    Bales.  — 

f.  QteaUr  Indnlgtiiee  is  extended  at  Under  U.  S.  Equity  Rule  29,  "  the  pur- 
this  ttagjt  than  ai  a  later  stage  of  the  pose  of  the  amendment  must  be  not  to 
cause.  Shaw  v.  Mondon  Maine  Slate  strengthen  or  enlarge  the  com  plain- 
Co.,  q6  Me.  41.  ant*s  case,  not  to  change  the  character 

479.    1.  Federal  Equity  Boles.  —  See  or  quantity  of  the  relief  for  tirhlch  he 

Insurahce  Co.  of    North    America   v,  has  asked,  but  to  enable  the  couH  to 

Svendsen,  74  Fed.  Rep.  346,  decided  administer  subatftmlal  juMice."    Bass 

under  U.  S.  Equity  Rule  28.  v.  Ffeigenspan,  82  Fed.  Rep.  060. 

490.    L.  Federal  Bqnity  Bale.— >  See  A  motion   unsupported   by  an  affi- 

Edtfard  P.  Aliis  Co.  v.  ^ithlacoochee  davit  embodying  the  essential  requi- 

Lumber  Co.,  44  C.  C.  A.  673,  105  Fed.  sites  of  U.  S.   £4^aiiy  Rule  29  will  be 

Rep.  680.  denied.     Beavers  r.   Richardson,   118 

After  8evwal  AmeadmeBtf.  —  After  the  Fed.  Rep.  320. 

bouri  has  allowed  many  amendments  8*  Hoofstitlercr.  Hoatetter,  iTSPa.  St. 

to  the  bill  and  passed  on  demurrers  575. 

thereto,  has  set  aside  ah  order  dismiss-  483*    6.  American    Freehold  Land 

ihg   the  bill,   and  allowed  a  supple-  Mortg.  Co.  9.   Pollard,  ^32  Ala.  I55. 

mental  Mil  to  be  ftled,  and  has  then  Bbt  see  Milhous  v.  Sally,  43  9.  Car. 

Miatalned    demurrers    to   the    bill  as  318. 

atneiKled  and  the  suppiemenlal  bill,  it  IMisretion  of  Ctut. —  An  appllcailon 

18  not  error  to  reftise  leave  to  embody  to  amend  at  this  stage  of  the  canse  Is  ad- 

«lie    origlhal    bill    with    the    varrovs  dressed  entirely  to  the  discretion  of  the 

amendments    and    the    supplemental  court.     Hudson  ».  Randolph,  93  U.  S% 

MM,  in  a  new  bill  as  a  substitute,  dils  App.  681. 

being  an  effort  to  put  the  pleadings  in  Crosa-blll.  —  Olsoti  v,  SheAeld,  go  111. 

a  shape  to  have  the  court  again  con-  App.  198,  holding  that  an  amehdment 

sider    them  on  tlemurrer.       Fitch  «.  of  a  cross- bill,  in  no  way  changing  the 

Gray,  t62  III.  337.  «^eal  issue,  should  hdve  been  idlow^d. 

8.  AMotiotttoStrilceaCrMS-Wllshould  though  application  thetefbr  was  made 

wot  ise  granted  without  giving  eo  the  after  the  master  had  reported  and  the 

crOB^^omplainant   an  opportunity  eo  case  had  been  submitted  to  the  chah- 

amend  unlen  it  appears  that  no  amend-  cellor. 

ment  could  be  made  which  would  en-  It  is  no  abutse  ol  disvffHlon  io  refuse 
fiile  httn  ro  tellef.  Johes  t>,  HilHs,  91  a  motion  for  leave  to  amend  a  cross- 
Ill.  App.  403,  bill  after  the  report  of  a  niasterand  ex- 

8.  AAsr  i^eaiMisi  fbr  £aehet.  —  Lant  ceptlons  tbei eto.    Chandler  v.  Ward, 

».  Mtn^an,  43  U.  3.  App.  623,  75  Fed^  83   111.  App.  315,  ajfirmtnl  188  111.  322. 

Hep.  627.  See  also  Foster  v.  Va«  Ostetmi  72  111. 

Laahss   ef   AppHoaat.  —  The    tnocion  App.  307. 

siMMild     be     made     with    reasonable  494.    8.  Logfie  v.  Ciivndter,  95  Me. 

promptness.     Edward  P.  Ailis  Co.  v.  220. 
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484.    PwrfMtlBg  AllAgatioiii.  —  See  note  4. 
48tl»     To  Ckniform  to  Frool  —  See  note  I. 

487,  See  note  i. 

Making  a  Kew  Caio.  —  See  note  3. 
(8)  After  Decree.  —  See  note  4. 

488.  (9)  In  Appellate  Court.  — See  notes  i,  2. 

484.  4.  See  Tishomingo  Sav.  Inst.  V.  99  Va.   344;  Alsop  v.  Catlett,  97  Va, 

Allen,  76  Miss.  114,  where  the  amend-  364. 

mcnt  was  held  to  be  proper  under  the  Decree  Entered  in  Vacation.  —  Under 

peculiar  circumstances  of  ihe  case.  a  statute     providing     that     a    decree 

•ISc^.     1.    Tennessee,    —    Patton      v.  entered  in  vacation  may  be  set  aside, 

Dis  )n,  105  Tenn.  97.  modified,  or   excepted   to  at  the  next 

'to    Keet    Allegations    in    Answer.  —  term,  the  court  may,  at  the  term  fol- 

When    the  defendant   61es    a   supple-  lowing  the  entry  of  a  decree  in  v aca- 

in-.'nLal  answer  iniro.lucing  new  matter,  tion,   grant   leave   to  amend  a  bill  to 

the  complainant  has  a  right  to  amend  make   iis   allegations   conform  to  the 

his  bill  to  meet  such  new  matter  if  he  findings,  in  order  to  support  the  decree, 

asks  leave   before  submission  of   the  Cooper  v.  Gum,  152  111.  471. 

case;  but  after   the  complainant  has  In  Alabama  the  amendment  is  allowa- 

consented  to  the  submission  of  the  case  ble,    by   statute,   at    any   time  before 

on  a  general   replication  to  such  an-  final   decree  —  not  after  final  decree, 

swer,  it  would  seem  that  an  application  Hunt  v.  Stockton  Lumber  Co.,  113  Ala. 

to  amend  is  too  late.     Ward  v.  Ward,  387. 

50  W.  Va.  517.  4§§.    1.  In    United    States    Supreme 

Statement  of  Additional  Chronnd  for  Re-  Court.  —  As  to  the  same  rule  applied  in 

lief.  —  Kunze   v,   Solomon,   126   Mich,  the  Circuit  Court  of  Appeals,  see  Post 

2cp,   citing  I  Encyc.  of  Pl.  and  Pr.  v.  Beacon  Vacuum  Pump,  etc.,  Co.,  50 

468.  485.  U.  S.  App.  407,  89  Fed.  Rep.  i.     Bui  see 

Duty  of  Plaintiff  to  Amend.  —  In  Mur-  Jones  v.  Meehan,  175  U.  S.  c. 

ray  v.  Hilton,  8  App.  Cas.  (D.  C.)  281,  Striking  Ont  Party  Defendant.  —  Where 

the   court   warned   the   bar  that  good  a  party  defendant  has  been  improperly 

practice  requires  an  amendment  if  a  joined,  the  record  may  be  considered 

decree  for  the  complainant  is  to  be  sus-  as  amended  nunc  pro  tunc  by  striking 

tained.  his  name  therefrom.     Natalie  Anthra- 

487.     1.  Allen  v.  Stephens,  107  Ga.  cite  Coal  Co.  v,  Ryan,  188  Pa.  St.  138. 

733.  quoting  i  Encyc.  OF  Pl.  AND  Pr.  2.  Affirming    Decree    on    Demnrrer.  — 

485,  486.  Where  there  are  no  apparent  equities 

8.  But  in  O'Connor  v.  O'Connor,  20  sufficiently  strong  to  justify  it  the  ap- 
R.  I.  256,  the  court  permitted  an  pellate  court  will  not  permit  a  con- 
amendment  by  striking  out  of  the  bill  tinuance  of  the  litigation  after  affirm- 
ihe  allegations  of  fraud,  which  were  ing  a  decree  sustaining  a  demurrer  to 
not  sustained,  upon  payment  of  all  the  bill,  by  granting  a  motion  for  leave 
costs  to  the  time  of  the  hearing,  such  to  reserve  the  right  to  move  the  court 
terms  being  equivalent  to  requiring  below  to  allow  amendments,  but  it 
the  filing  of  a  new  bill.  may  affirm  the  decree  with  the  modifi- 

4.  Hew  Iisnes  Seqniring  a  New  Trial  cation   that  the   dismissal  of  the  bill 

will  not  be  allowed  to  be  introduced  by  shall  be  without  prejudice,  and  remand 

amendment  at  such  stage.     Farwell  v.  the  cause  to  the  court  below  for  further 

Meyer,     67     Mo.     App.    566;     Smith  proceedings  accordingly.     Post  w.  Bea- 

Granite  Co.  v.  Newall,  22  R.  I.  295.  con  Vacuum  Pump,  etc.,  Co.,  50  U.  S. 

Diligence  Required.  —  It  is  not  an  App.  407. 
abuse  of  discretion  to  refuse  leave  to  Bill  Retained  for  Amendment  upon  Con- 
file  an  amended  bill  at  this  stage  where  tingency. —  In  York  v.  Murphy,  91  Me. 
there  is  no  showing  that  the  facts  upon  320,  a  bill  was  dismissed  on  demurrer 
which  the  amendment  is  based  came  because  the  matter  set  up  furnished  a 
to  the  complainant's  knowledge  after  complete  defense  for  the  complainant 
the  original  bill  was  filed,  or  why  the  in  an  action  at  law  then  pending,  and 
amendment  was  not  offered  before  the  upon  overruling  exceptions  to  such 
case  was  decided.     Vashon  v,  Barreti,  decree  the  Supreme  Judicial  Court  re- 
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488.    (lo)  Remand  with  Leave  to  Amend.  —  See  note  4. 
480.     See  notes  i,  2. 

(11)  After  Remand  from  Appellate  Court.  —  See  notes 

490,    d.  Effect  OF  Amendment— (i)  Right  of  Defendant 
to  Plead  Anew.  —  See  notes  2,  3,  4. 


ained  ihe  bill  for  amendment  to  cover 
appropriate  alternative  relief  in  the 
event  that  the  complainant's  defense 
in  the  action  ai  law  should  fail  by  rea- 
son of  facts  not  disclosed  by  the  bill. 
In  Maine,  upon  a  Case  Beported  to  a 


Butler  V,  Thompson,  (W.  Va.  1902)  43 
S.  E.  Rep.  174. 

Lower  Court  Conoliided  by  Mandate  of 
Appellate  Court. —  Where,  on  appeal, 
full  considetation  is  given  to  I  he  facts 
and  judgment  on  which  the  decree  is 


Law  Court,  that  court  will  not  s:enerany     based,  the  merits  are  fully  discussed 


allow  an  amendment,  but  will  dismiss 
the  bill  without  prejudice  where  the 
suit  cannot  be  maintained  on  the  bill 
as  framed.  Shaw  z\  Monson  Maine 
Slate  Co.,  96  Me.  41. 

498.  4.  Tidball  v.  Shenandoah  Nat. 
Bank,  98  Va.  768:  Fidelity  L.  &  T.  Co. 
V.  Engleby,  99  Va.  168:  Union  Cent.  L. 
Ins.  Co.  V,  Phillips,  41  C.  C.  A.  263, 
102  Fed.  Rep.  19;  Great  Southern  F. 
Proof  Hotel  Co.  v.  Jones,  177  U.  S.  449. 

480.  1.  Fidelity  L.  &  T.  Co.  v, 
Engleby,  99  Va.  168. 

2.  Norton  v.  Parsons,  67  Vt.  526. 

As  to  a  remand  by  the  Court  of  Ap- 


and  settled,  and  the  cause  is  remanded, 
with  directions  as  to  ibe  judgment  or 
decree  to  be  entered,  there  is  no  power 
in  the  inferior  court  to  which  the 
mandate  is  sent  to  retry  the  cause  or 
to  allow  amendments,  etc.,  not  in  con- 
formity with  the  mandate.  Roby  v. 
Calumet,  etc..  Canal,  etc.,  Co  ,  165  III. 
277;  Chicago  V,  Grcgsien,  157  111.  160. 

And  an  amendment  pursuant  to  the 
opinion  of  the  appellate  court  on  a 
former  appeal  is  no  longer  open  to 
question.  Tidball  z.  Shenandoah  Nat. 
Bank,  100  Va.  741. 

490,    2.  Warner  v.  Godfrey.  186  U. 


peals  of  the  District  of  Columbia,  see  S.  365,  holding  that   the  Court  of  Ap-' 

Warner    v.   Godfrey,    186   U.    S.    365,  peals  of   the  District  of  Columbia   has 

holding  the  rule  to  be  especially  ap-  no  authority  to  remand  a  case  and  re- 

plicable  when  the  facts  upon  which  the  open  it  to  allow  an  amendment  assert- 

amendment  rests  were  known  at  the  ing  a  new  and  distinct  ground  of  relief 


incipiency  of  the  litigation  and 
the  character  of  the  relief  was  such  as 
called  for  promptness  in  asserting  a 
right  thereto. 


8.  See   Henderson   v.    Harness,    184    fense. 


and  at  the  same  time  to  provide  that 
the  case  shall  not  be  reopened,  or  in 
other  words  deprive  the  defendant  of 
all  opportunity  of  interposing  any  de- 


111.  520,  as  to  such  power  when  the 
caus&  is  remanded  without  specific  di- 
rections and  for  such  other  and  further 
proceedings  as  should  appertain  to 
equity;  Paige  v.  Hieronymus,  192  111. 
546.  See  also  Jones  v.  Stoddart,  (Idaho 
1902)  67  Pac.  Rep.  650,  citing  i  Encyc. 
OF  Pl.  and  Pr.  489. 

Maaeachusetts  —  On  Beseript   of   Full 
Conrt. —  Where,  on  appeal  to  the  full 


Contra. —  In  Casserly  v.  Wayne  Cir- 
cuit Judge,  124  Mich.  157,  ii  was  de- 
nied that  the  rule  stated  in  the  text 
(taken  from  i  DanielKsCh.  PI.  and  Pr., 
6th  Am.  ed.,  409),  even  if  correct  in 
some  cases,  is  universally  true,  and  it 
was  held  that  the  rule  as  stated  can 
have  no  application  authorizing  a  new 
answer  setting  up  new  matter,  by  a 
defendant  who  has  answered,  after  an 


court  from  an  order  entered  by  a  single    amendment  merely  bringing  in  a  new 
justice    on    his   docket   as   "  bill   dis-    defendant,    which   amendment   in    no 


missed,"  the  full  court  sends  down  a 
rescript  ordering  the  clerk  to  enter  in 
the  said  docket  **  bill  dismissed  with 
costs,**  the  single  justice  may,  before 
final  judgment  or  decree,  grant  a 
motion  to  change  the  proceedings  into 
an  action  at  law.  Merrill  v,  Beckwith, 
168  Mass.  72. 


way  changed  or  affected  the  rights  of 
the  original  defendant. 

3.  Amendment  to  Obviate  Necessity  of 
Bevivor.  —  In  Dyer  v.  Cranston  Print 
Works  Co.,  20  R.  I.  143,  it  was  held 
that  an  amendment  rendered  neces- 
sary by  the  death  of  one  of  the  com- 
plainants,  and   made   by  virtue  of  an 


4.  Paige  v.  Hieronymus,  192  III.  546;     equity  rule  to  obviate  the  necessity  of 
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491»    Sfee  ttbtes  i,  j,  4,  5. 

(2)  Retroactive  Effect  —  Original  tad  im«lidin«iit  One  Sedbrd. 
—  See  tldte  6. 

493.     See  note  i. 

Stninto  i!  kmiUtioni  Ituii^iiAM.  —  See  note  2. 
404.     (6)  New  Process  upoii  AmendHieHt,  —  See  note  2; 

a  bill  in  the  natiire  of  a  bill  of  revivor^  bill   as  amended.     Frey  v,  Fenn,  12& 

does   not  give   to   the  diefendant  the  Ala.  201. 

Hghl  to  set  up  defenses  not  contained  DiBmiual  of  Original  Bill. —  But  where 

in  its  original  answer,  except  $uch  ad  by  leave  of  court  the  amended  bill  is 

relate    to    matters    set    forth    iti    the  filed   after  th&  order    appealed    from 

amendment.  and  beforfe  appeal  perfected^  and  the 

490.    4.  Bauer  Grocer  Co.  v.  Zelle,  amended  bill  is  not  in  the  record  on 

172  111.  407.  the  appeal  and  is  not  called  to  the  at- 

Kew  Matter  Hot  Requiring  Answer.  —  tention  of  the  appellate  court,  the  dis- 
The  defendant  is  not  preiudiced  by  miissal  of  the  original  bill  will  not 
the  allowance  of  an  aitienament  of  a  operate  as  a  dismissal  of  the  amend. d 
bill  and  otdering  his  answer  to  the  bill.  Berliner  Gramophonfe  Co*  v. 
original  bill  to  stand  as  an  answer  to  Seaman,  (C.  C.  A.)  iij  red.  Rep.  7^0. 
the  bill  as  aitiehded,  where  the  fact  set  Striking  OriginaL  —  If  the  complain- 
up  in  the  atnendment  Is  proved  at  the  ant  intends  the  amended  pleading  to 
hearing  and  is  relied  upon  In  the  argu-  displace  th6  original  he  should  strike 
ment  by  (he  defendant.  Whiting  Paper  out  the  latter,  else  the  two  together 
Co.  t/.  Busse,  95  III.  App.  288.  ihUM  be  taken  as  constituting  the  bill 

Adoption  by  CroM-bill  tt  Allegation  in  of    complalht.      American     Freehold 

Amende  Mil. —  In  Gillespie  v.  Craw-  Land   Mortg.  Co.  &.  Pollard,  t27  Ala. 

ford,   (Tex.    Civ.  App.  1897)  42  S.  W.  227;  Brackin  v.  Kewiiian,  121  Ala.  31 1. 

Rfep.  62t,  It  Was  held  that  Whbfe  the  Frayer  for  Alt^mativd  ttellef.  —  Where 

allegations  of  an  original  bill  had  been  the  prayer  of  the  original  bill  is  suffi- 

adbpted    by    a    ctos^-bill,    the    latter  cient  to  justify  particular  relief  it  is 

would  be  taken  as  adopting  also  the  not  defeated  by  a  prayer  for  alternative 

allegations  of  the  original  bill  as  after-  Relief  asked   by    Way  of  aniendment. 

wards  amended,    although    it    might  Rigney  r.  beGf-aW,  100  t^'ed.  Rep*  213. 

have  been  mote  tegular  to  have  filed  4II3.     1.  Lii    Pondens.  —  Iii.  sbme 

an  amended  cfos's-bill  re-adopting  the  cased  lis  pendtns  will   begin  with  the 

plaintilt's  bill  ais  amended.  filing  of  the  amendmient  and  will  not 

4^1.     i.  lA'eW   fidmtirrer.  —  But  not  relate  back  to  the  commencement  of 

to   refile   a  demurrer   when   the  only  the  abtion  So  as  to  affect  intervening 

ahiendmbnt  consisted  of  the  Striking  rights.    This,   however,   is  true  only 

out  of  a  party  to  whom  the  demurrer  where  thb  amendment  sets  up  a  new 

in  no  wise  rblated.     Elyton  Land  Co.  equity,  or  brings  forward  a  new  claim 

V,  Denny,  108  Ala.  S53.  on  a  different  and  distinct  ground  of 

8.  Auld  to  Answer.  —  Ad&ctis  v,  Gitl,  relief  not  before  asserted.     Norris  t^. 

158  111.  i()o.  lie,  152  111.  190. 

4.  Bond  V,  t*enrisylvaniaCo..  171  111.  »•  State  v.  Woodruff,  (Miss,  rgo?)  33 
508,  citing  I  EncVc.  01?  Pl.  and  Pr.  So.  Rep.  78;  Easter  7/.  Riley,  79  Miss. 
491,  b  Encyc.  of  Pl.  And  Pr.  414.  625 j  Pendery  v,  Carleton,  (C.  C.  A.)  87 

5.  State  t'.   Mitchell,  104  Tenn.  336,  Feci.  Rep.  41, 

holding    farther,    however,    that    the  ContrtL,  ^here  a  new  cause  is  intm- 

ctf'ect  of  sustaining  a  demurrer  to  the  duced.     Walker  v.  Warner,  179  111.  16; 

amended  bill  is  to  leaVe  the  original  Hawley  v,  Simons,  157  III.  218. 

bill  standing.  4^4.    2.  Kotioo   of    Amendmei&t    b^ 

6.  Security  iVust  Co.  v,  Ta'rpey,  t36  service  of  the  bill  or  by  subpoena  is 
III.  App.  589;  State  V,  Mitchell,  104  required  in  il/rtry/a«</ Where  new  facts 
Tenn.  336.  are  introduced  and  the  case  is  varied 

Ainendmont  bf  tobtnoto.  —  An  amend-  in  material  respects^     Cockey  v.  Plem- 

ment  of  such  a  character  as  may  be  pel,  86  Md.  t8i. 

properly  made  by  interlining  does  not  Voluntary  SnbmiBiion to tb^  JorbttoUbn 

riqulne  an  addltlohal  footnote  to  the  of  the  court,  by  a  stipulation  to  file  an 
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496.  6.  Of  Answers  —  a.  In  General.  -^  See  ridtfe  4,* 

497i  See  notes  3,  4. 

498»  See  notes  i ,  2. 

499i  <^.  MAKING  A  New  Db1=^en9R.  —  See  itdte  3. 

500.  e.  At  AND  After  Hearing^  —  See  ndtfe  4. 


answer  to  an  amended  bill  in  con- 
sideration of  an  extension  of  time  for 
thai  purpose,  and  the  subsequent  llling 
of  su9h  answer,  id  a  Waiver  of  process. 
Seattle,  etc.,  R.  Co.  v.  Union  Trust 
Co.,  48  U.  S.  App.  255.  79  Fed.  Rep. 

179 


ingston,  (Tenn.  Ch.  igoo)  59  S.  W. 
Rep.  470;  McCarihy  v.  Catholic 
Rnlghts.  fete,  of  Americd,  ib2  Tenn. 
345;  as  iti  ftttiendinent  di  the  iie£iHtig; 
Goldsmith  v,  Goid&mithi  46  W.  Vd. 
426. 
Afttir  tifttMfHi  d  iUi  Coniplainant' 


Process  Betnrnable  to  Bnles.  —  Where  TiHid  td  Take  TmbHHttf  the  court  will 

an  order  sustaining  a  demurrer  to  pi  not   alloW   amendment  of  an  ilhswer 

bill  grants  leave  to  file  an  amended  bill  where  the  amendment  raises  an  issue 

lit  ftiles  ilrtd  ttiature  such  bill  fbf  hfear-  not  logically  br  properly  raised  in  the 

\ng  dhd  says  nothing  is  tb  p'ftfeess.  It  ahsv^fer,    for   the   tompiaihelht    would 

is  competent  to  order  out  the  process  have  the  right  to  ask  leave  to  in  trod  tfce 


returnable  to  rules  and  the  proceedings 
thereon  should  be  the  same  as  in  case 
of  tttt  drigihal  knit.  Wil^oh  v.  Mad- 
dojt,  46  W.  Va;  641. 

4Mi  4.  Sotithern  p.  Co.  v.  North 
Cttfoliha  Corp.  Cohimission,  fbs  Fed. 
Rtp;  270. 

#^  Moiioif  ikAd  CAtlte  tOtbim  the  coiir^ 
his  powferi  ande^  an  fcquit)'  ^tile  \h 
Florida^  to  permit  amendipents  al- 
thbti^H  thfejr  fhay  tjualify  and  altet  the 
oH|:ihal  statements.  Sauttders  v,  Rfch- 
«W,  35  Ffa.  28. 

4»T.  i,  FerguSdh  Cohtracting  Co. 
f>,  Matihatian  trust  Cb.,  (C.  C.  A.)  118 
Ftid;  Rtp.  7(^T. 

4.  Ritchife  V,  McMullen,  47  U.  9. 
App.  470,  79  Fed.  Rep.  522,  holding 
thai  itM  H^pilcatidri  fbr  leave  to  file  an 
iHffended  answer  and  cross-bill,  made 
ft  yeaf  lind  a  half  ilfter  the  case  was  at 
Msu^  on  the  oHgifial  pleadings  and 
bhf^  d  f^W  ddys  bfefbfe  the  time  fix^d 


evidence  looking  to  this  new  com- 
plexion of  the  issue  ^nd  the  cause 
tfitght  bfe  prolonged  indefinitely. 
Southern  fe.  Co.  v.  North  tarolina 
totp.  Commissipn,  foq  fred.  Rep.  270. 
49fl^.  8.  On  Motion  to  Conform  the 
Answer  to  the  Proof  the  defendant  will 
hot  b^  permitled  io  substitute  an  en- 
titfely  new  defense.  Crompton,  etc.. 
Loortl  Wbiks  V.  Brown.  (N.  Y.  City  Ct. 
(5en.  T.)  27  Allsc.  (fj.  Y.)  319,  ajkirmed 
(Supm.  Ct.  App.  T.J  28  Misfc.  (N.  Y.) 

500.  4.  Kellogg  v,  American  Ins. 
Cd..  62  N.  1.  Eq.  811,  ajfrmed  58  N.  J. 
Eq.  344,  Wherfe  permission  was  given 
to  apply  to  ilmend  by  setting  up  a  de- 
fehse  shown  for  the  first  time  by  the 
cbm|3l£liriant*s  proof,  the  court  saying 
further  that  as  to  infant  defendants  the 
usual  course  Is  to  direct  amendment^. 

In  Hisiiflslppl  it  was  held  that  an 
amehdmeht  is  properly  refused  a(t  this 


fdf  Uo^n^  the  e^idehce,  is  addressed  stage,  undfer  the  statute  in  that  state. 

W  {hit  legafl  discretiott  of  the  court,  and  Duggan  r.  Champlin,  75  Miss.  44t. 

that  it  \%  p^bper;  upon  stich  applies!-  After  Submission  li  is  error  to  permit 

tloff,  tb  examine  intb  th6  legal  suffi-  an  amendment   without  setting  aside 

i?(rflcy  &f  the  fftcfs  dverred  as  eqtihabld  the  sdbmission  ahd  giving  notice  to  the 

defense^  tb  th^  tikst  made  by  the  bill  cofcnplainant.     McMinii  v.  Karter,  116 

afid  tWfc  dris^ers  tti  the  applitant's  co-  Ala.  390;  Wilkinson  v.  Busier,  115  Ala. 

defendants,  and  alsointo  the  evidehce  578,   filirig  ^leai  of  infahcy  after  sub- 


alfea^t  tiiketi  id  the  cause,  to  see 
^h^ther  the  probability  that  the  appll- 
cafft  eoiild  support  his  nev^  averments 
by  prbbf  Is  sufficiently  great  to  justify 
idetdy  6f  the  cause  for  this  pufpose. 

499.-  1.  Chattanooga  Grocery  Co. 
V.  Littngstoff,  (Tenn.  Ch.  I900)  59  S. 
W.  Rep.  470;  Goldsmith  v.  Goldsmith. 
4*^  W.  Va.  426:  Schultz  V.  Phenii  Itts. 
C8.,  a  Ffed.  R6j).  375. 

2.  Chattanooga  Grocery  Co.  if.  Li^ 
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tifiission. 

eto88-blll  —  llnfl&oifot  Diligenee.  -  See 
Willard  V,  Willard,  98  Va.  465,  holding 
that,  undfer  the  circumstances,  there  was 
no  lack  of  diligence  in  bringing  for- 
ward additional  acts  of  adultery,  for 
the  purpose  of  amendment  when  the 
cau^e  came  oh  fbr  hednng. 

Amendment  of  Crois-bill  After  DismisBal 
of  Jttll.  —  Aftef  ah  order  dismissing  an 
oHginal  bftt,  which  di-der  operates  also 


a01-a08  AMENDMENTS.  VoL  I. 

ffOl.     See  note  2. 

[After  the  perfection  of  an  appeal  from  the  decree  an 
answer  cannot  be  amended  in  the  lower  court  so  as  to  set  up  a 
new  defense,  and  such  an  amendment,  if  made,  will  be  disregarded 
in  the  appellate  court.     See  note  4^.] 

503.  9.  Leave  to  Amend  —  a.  When  Necessary.  —  See 
note  5. 

503.  b.  Application.  —  See  note  2. 

504.  10.  How  AmendmentB  Are  Made  —  a.  Of  Bills  —  Should 

Be  Designated.  —  See  note  I. 

505.  Form  of  Amended  BUl.  —  See  note  I. 

Verification.  —  See  note  2. 

506.  11.  Terms.  —  See  notes  3,  4. 

SOS.  in.  Of  Pleadings  akd  P&oceedinos  at  Common  Law 
AND  DNDEB  Codes  AND  Statutes  —  1.  Power  to  Amend  —  a.  Inher- 
ENT.  —  See  notes  3,  4. 

todisposeof  the  cross-bill,  a  subsequent  for  the  purpose  of  showing  the  neces- 

order  allowing  an  amendment  to  the  sity  for  the  immediate  appointment  ot 

cross-bill   is   without  effect.      Etowah  a  receiver,  no  leave  having  been  asked 

Min.  Co.  V,  Wills  Valley  Min.,  etc.,  Co.,  for  or  granted  by  the  court  to  amend 

121  Ala.  672.  the  original  bill,  is  in  no  sense  in  the 

Eeftisal    Not  Abuse  of   Discretion. —  nature  of  an  amendment  of  ihe  bill. 

Where  the  application  comes  at  a  late  Sidway   v.    Missouri    Land,  etc.,  Co., 

stage  without  showing  excuse  for  de-  116  Fed.  Rep.  381. 

lay,   and    the    amendment  is   merely  5<K(.    1.  Styled  *' Supplemental  Bill.'* 

technical,  a  refusal  of  leave  to  amend  is  — Where    the    allegations  of    an   ad- 

not  an  abuse  of  discretion.  Cole  z*.  Ran-  ditional    pleading    relate    to    matters 

kin,  (Tenn.  Ch.  1896)  42  S.  W.  Rep.  72.  which  occurred  prior  to  the  institution 

New  Defense.  —  The    defendant    will  of  the  suit  it  is  an  amended  bill,  though 

not  be  allowed  to  amend  on  the  day  uf  denominated  by  the  party  a  '*  supple- 

the  hearing  where  the  pleadings  are  mental   bill.*'      Bauer  Grocer  Co.   v. 

sworn  to  and  the  amendment  sets  up  Zelle,  172  III.  407. 

an  entirely  new  defense  of  which  the  2.  When    Verifloation    Unneoewary.  — 

defendant  was  cognizant  from  the  be-  Where  no  relief  by  way  of  injunction 

ginning,  and  no  reason  is  shown  for  is  asked  by  the  amendment,  and  the 

the  delay  or  why  the  defense  was  not  original  injunction  does  not  need  for 

incorporated   in   the  original  answer,  its  support  the  amended  matter,  it  is 

Cooney  v.  A.  Booth  Packing  Co.,  169  not  essential  to  the  amended  bill  that 

III.  370.  it    be    verified    by    affidavit.       Bauer 

To  Obviate  Variance.  ~  See  Richards  z/.  Grocer  Co.  v.  Zelle,  172  111.  407. 

Weingarien,  58  N.  J.  Kq.  206.  506.    3.  Stevens  v.  Bosch.  54  N.  J. 

501.      2.    See     also     Gubbins     v.  Eq.   50,   wherein  an  amendment  was 

Laughtenschlager,   75   Fed.   Rep.  615,  allowed  without  imposing  costs, 

refusing  to  permit  the  amendment.  4.  See  Jones  v,  Galbraith,  (Tenn.  Ch. 

4//.   Reedy  ?/.  Millizen,  155  111.  636.  1900)  59  S.  W.  Rep.  350. 

$03.  5.  Gubbins  v.  Laughten-  In  Miller  v.  Billington,  184  Pa.  St. 
schlager.  75  Fed.  Rep.  615,  in  whyrh  583,  an  order  allowing  an  amendment 
case,  decided  under  U.  S.  Equity  without  terms  was  modified  by  impos- 
Rule  60,  the  court  refused  to  allow  the  ing  as  a  condition  the  payment  of  one- 
filing  of  an  amended  answer.  half  of  the  costs  accrued  on  account  of 

503.  2.  Bauer  Grocer  Co.  v.  Zelle,  delay  in  making  the  application,  and 
172  III.  407;  Schenck  v.  Olyphant,  181  with  this  modification  the  decree  ap- 
Pa.  St.    191,   under  the  equity  rule  of  pealed  from  was  affirmed. 

that  court.  50§.     3.  Smith    v.    Smith,    123    N. 

504.  1.  Affidavit  Used  on  Hearing.  Car.  229;  Cantwell  v.  Herring,  127  N. 
—  An  affidavit  filed  by  the  complainant    Car.  81. 
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&9%.    See  notes  i,  3. 

510.    b.  Something   to   Amend   or  Amend   By.  —  See 
notes  I,  2,  3. 

c.  Relation  Between  Federal  and  State  Prac- 
tice. —  See  note  4. 

•111.     See  notes  i,  4,  6. 


Sabstitatioii    for    Lost    Pleading.   —  v,  Hilton,  etc.,  Lumber  Co.,  no  Ga. 

Where  the  records  are  destroyed,  an  328;    Bryson    v.  Thurmond,   103  Ga. 

amended  petition  seeking  a  recovery  on  463:    Pattillo  v.  Jones,    104  Ga.  301; 

one  of   the   contracts  sued  on  in  the  Davis  v.  Muscogee  Mfg.  Co.,  106  Ga. 

original  may  be  filed  and  the  action  126;  Illinois  Cent.  R.  Co.  v.  Campbell, 

may   be    tried    thereon.      District    of  170  111.  163;  Eylenfeldt  v.  Illinois  Steel 

Columbia  v,  Falty,  182  U.  S.  510.  Co.,  165  111.    185,   with  respect  to  the 

After  Tramfer. —  In  Baker  v.  South-  statute  of  limitations;  Field  v.  French, 

ern  California  R.  Co.,  114  Cal.  501,  it  80  111.  App.  78;  Missouri,  etc.,  R.  Co. 

was   held  that  when  a  case  is  trans-  v.  Bagley,  65  Kan.  188,  holding  that 

ferred   from  a  justice's  court  to  the  the  statute  of  limitations  runs  up  to  the 

Superior  Court  because  it  involves  the  time  of  the  amendment;   Stewart   v. 

question  of  title  to  or  possession  of  real  Walterboro,  etc.,  R.  Co.,  64  S.  Car.  92; 

property,  the  latter  court  may  allow  Lasater  v.  Fant,  (Tex.  Civ.  App.  1897) 

amendments,  not  affecting  the  jurisdic-  43  S.  W.  Rep.  321,  as   to  the  practice 

tion,  to  the  same  extent  as  if  the  action  in  the  county  court, 
had  been  commenced  there.  Where  the  Original  Plea  Sett  up  No  De- 

ftOS.    4.  Harby  v.  Wells,  52  S.  Car.  fense  the  same  rule  is  applied.     Smith 


156. 

900.  1.  Liberal  Conttmetion  of  Stat- 
nta.  —  Rev.  Stai.  U.  S.,  §  954,  which 
declares  that  the  courts  of  the  United 
States  '*  may  at  any  time  permit  either  397. 
of  the  parties  to  amend  any  defect  in  4.  See  Hodges  v.  Kimball,  (C.  C.  A.) 
the  process  or  pleadings'*  is  remedial  91  Fed.  Rep.  845;  Leeds  v,  Evans,  99 
and     must     be     liberally    construed.     Fed.  Rep.  28. 


V,  Marietta  First  Nat.  Bank,  115  Ga.  608. 
8.  Jones  v.  Hurst,  95  Ga.  286;  Chi- 
cago City  R.  Co.  V.  Hackendahl,  188 
III.  300;  Ruberg  v.  Brown,  50  S.  Car. 


Tyler  v.  Mutual  Dist.  Messenger  Co., 
13  App.  Cas.  (D.  C.)  267. 

8.  Western  Union  Tel.  Co.  v.  Smith, 
93  Ga.  635. 

610.    1.  Adams  v,   Hopkins,  (Cal. 
1902)  69  Pac.  Rep.  228. 

Essential  AUegationi  ICay  Be  Supplied 
by  amendment. —  Louisville,  etc.,  R. 
Co.  V,  Woods.  105  Ala.  561 ;  Esrey  v. 
Southern  Pac.  R.  Co.,  103  Cal.  541; 
Poundstone  v.  Baldwin,  145  Ind.  139; 
Louisville,  etc.,  R.  Co.  v.  Pointer,  69 
S.  W.  Rep.  1108,  24  Ky.  L.  Rep.  772, 
holding  that  it  is  sufficient  if  there  is  the  state  practice  or  pleadings  in  sub- 
the    least    substance    in   the  original    ordinate  details  where  such  conformiiv 


511.  1.  See  Edwards  v.  Bates 
County,  79  Fed.  Rep.  56,  allowing  an 
amendment  under  the  state  statute, 
and  Booth  v.  Denike,  65  Fed.  Rep.  43, 
wherein  the  court,  exercising  its  power 
of  amendment  under  the  federal  stat- 
ute, allowed  an  amendment  which 
would  have  been  improper  under  the 
state  practice. 

Limitation  of  Bole.  —  In  Van  Doren  v. 
Pennsylvania  R.  Co.,  35  C.  C.  A.  282, 
it  was  held  that  United  States  circuit 
courts   are   not  bound   to  conform  to 


pleading  to  amend  by;  Lynch  v. 
Lynch,  87  Mo.  App.  32;  Merrill  v, 
Wright,  54  Neb.  517,  holding  that  an 
amendment  of  a  petition  does  not  set 
up  a  new  cause  of  action  with  respect 
to  the  statute  of  limitations,  though  it 
supplies  the  allegations  of  facts  with- 
out which  the  plaintiff  could  not  re- 
cover; Johnston  v.  Farmers'  F.  Ins. 
Co.,  106  Mich.  96. 

S.  Mutual  L.  Ins.  Co.  v.  Inman  Park 


would  result  in  gross  or  substantial 
injustice  to  litigants. 

Rev.  Stat.  U.  S.,  §  914.  undertakes 
to  conform  the  federal  practice  to  the 
state  model,  "  '  as  near  as  may  be,' 
not  as  near  as  may  be  possible  nor  as 
near  as  may  be  practicable."  Salis- 
bury V.  Bennett,  72  Fed.  Rep.  743. 

4.  See  Seymore  v.  Franklin,  92  Fed. 
Rep.  122. 

6.  Other  Instanooa.  —  Mack  v.  Porter, 


Presb.  Church,  iii  Ga.  677;  McCosker    25  U.  S.  App.  595,  72  Fed.  Rep.  236. 
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51 1.    d.  Amendment  of  Jurisdictional  Ayprme;nt5.— 

3pp  note^  7,  8. 

•I  13.     Defeetiye  Ayermenti.  —  See  notes  1,2. 

|^  ^e  Fo^era)  Gqiurtf,  —  See  note  4. 
SI 3.    2.  Amendments  by  Beferee  —  ^.  PowEK  WHOLLY  StaTt 
UTORY.  — See  note  4. 

*.  Code  Provisions.  —  See  note  5. 
fS|4.    c.  The  Power  CONCUiiRErfT,  —See  notp  i. 

rf.  New  Cause  of  Action.  —  See  note  3. 

e.  New  Defense.  —  See  note  3. 
919*    A.  Revjew  OF  Referee's  Ruling. —See  note  3, 

ftll.    7.  Johnson  t/.  Fischer,  56  Mo.  Where  an  application   to  amend  a 

A  pp.  552.  pleading  is  made  before  the  referee. 

To  Oonier  JnrlBdiotion.  —  An   amend-  who  declines  to  entertain  the  applica- 

ment  cannot  be  allowed  for  the  purpose  tion  bur  refers  the  party  to  the  court, 

of  conferring  jurisdiction.     Gillam   v.  and   grants  an   adjournment  for  the 

Life  Ins.  Co.,  121  N.  Car.  369.  purpose  of  permitting  him  to'malce  an 

8.  Mier  v.  St.  Louis,  etc.,  R.  Co.,  56  application  to  the  court,  the  fact  that 
Mo.  App.  655:  Hogan  v.  Glueck.  2  N.  the  party  has  first  made  the  applica. 
V.  App.  Div.  82,  to  conform  to  proof;  tion  to  the  referee  will  not  estop  him 
McBride  v.  Welborn.  119  N.  Car.  508;  from  applying  to  the  court,  as  there 
Whaien  v.  Gordon,  (C.  C  A.)  95  Fed.  was  no  exercise  of  discretion  b^  ^he 
Rep.  jpS'  referee  upon  the  application  maae  be- 
in  joatiee't  Court.  —  Blair  v.  Porter,  fore  him;  nor  is  the  party  estopped 
12  Ind.  App.  296,  holding  that  the  from  making  the  application  to  the 
allowance  of  suc^  an  amendment  will  court  by  reason  of  his  having  claifned 
not  be  disturbed  where  it  does  not  ap-  before  the  referee  that  the  pleading  is 
pear  that  the  (defendant  was  harrnec).  sufficient.      Woolsey    v.  Shaw,  34   N. 

ftld.     L  Harvey  v.  Richmond,  etc.,  Y.  App.  Div.  405. 

R.  Co.,  64  Fed.  Rep.  19.    See  also  Shaiy  Power   of    <|foiirt   fending    Trial    br 

V.  Arperican  Tobacco  Co.,  48  C.  C.  A.  Beferee. —  Where,     af^er    ibp    amencf- 

68   108  Fed.  Rep.  842.  ment  of  a  petition  in  replevin  by  the 

2.  An  Allegation  of  Residence  in   an  refpree  to  whom   the  cause  ha4  been 

amended  complaint  which  is  serypd  as  referred  by  consent,  there  was  a  second 

matter  of  right  will  be  presupied  to  re-  rpference  to  ivy  the  issues  presented 

fer  to  residence  at  the  time  of  begin-  by  the  amended  pleadings,  it  was  held 

qing  the  action.    John  W.   Sinitnons  that  thp  cpurt  might,  pen^ipg  the  ref- 

Co.  V.  Costello,  63  N.  Y.  App.  Div.  428.  erence,  permit  the  affidavit  in  replevin 

4.  Great  Southern   F.    Proof    Hotel  to  be  amended  to  conform  to  the  alle- 

Co.  V.  Jones,   J77  ^^  S.  449;  Nevafia  gations  ip  the  amended  petition.     The 

Co.  7f.  Fajrnsworth,  89  Fed.  Rep.  164.  case  yvas  before  the  court  for  all  puf- 

ftl3.    4.  Eeferenoe    by    Consent.   —  poses  not  included  in  the  order  of  ref- 

Where  by  consept  a  case  is  referred  to  erences.     Tackaberry   v.  Gilniore,  57 

a  referee  with  power  to  pass  upon  all  hfeb.  450, 

questions  of  law  and  fact,  he  may  per-  2.  Spies  v,  Lockwood,  40  N.  Y.  App. 

mil    an    amendment    of    a  pleading.  Div.  296. 

Tackaberry  7j.  Gilmore,  57  Neb.  450.  8.  Demjngs  «;.  Supremp  Lodge,  etc., 

6.  Blanton  ry.  Bostic,  i?6  N.  Car.  418,  20  N.  Y.  App.  Div.  622:  Prake  v,  Sle- 

under  g  422  of  the  code  of  that  state.  bold,    81    Hun  (N.  Y.)  17S;  McQIH  v, 

Ijxtent  of  Fewer.  -The  referee  may  Holmes,  (N.  Y.  City  Ct.  Gen.  T.J  22 

permit  the  am&ndment  of  an  answer  Misc.  (J{.  Y.)  6i4- 

on  the  trial  when  it  does  not  substan-  915.    9.  Harmless  Error,  —  ft  |s  jm- 

tially   changp   the   defense.     Drew   z\  material    whet|>cr    or   no^   an   ^udjtor 

Longwell,  81  Hup  (N.  Y.)  144.  erred  in  allowing  an  amen^mentwfiep 

614.     1.  May  Beqoire  Application  to  it  had  no  bearing  upoq  the  resuji^of  his 

Court. —  See   Hjiyes  v.   Kerr,  39  N.  Y.  investigation.     M^rsh  v.  Hix,  i|0  0a. 

App.  Div.  529.  8SS. 


Vo},  I.  AMPNDMBNT$.  ai9-ai9 

jil5.    9.  In  Fiprtjierwip^  pf  Jmrt^c^  —  a^  PHINCIPJ.E  Pervades 
All  Amendments.  —  See  note  4. 
517.    b.  Amendments  Favored.  —  See  nqfe  i, 
318.    c.  The  Defendant  Favored.  —  See  note  i. 

]IIa|iicip%)  poqM^r^tioni.  —  See  i)ote  3, 

519.  d.  Amendments  Barred  by  Limitation.  —  See 
notes  I,  3. 

e.  Further  Amendments.  —  See  note  4. 

/   AMENDMEIfT     OF     PlEA     IN     ABATEMENT.  —  See 

note  5. 

SIS,  i.  Bi^elowz/. Draper,  6  N.  Dak.  8.  S^pmmler  v,  New  York,  45  >f.  y. 

152  [citing  I  Ei^cYC.  pF  Pl,  and  Pr.  515,  App.  Div.  573. 

516]:  Hughie  V,  Hammett,  105  Ga.  368;  919,     ^  O'Copnor  v-  Cli|cagp,  ctr  , 

^ymo^e  First  N^t,  3apk  v,  Myers,  44  R.  Co..  92  Wis.  612,  where  the  allpw- 

Ne().  306,  hPl4ii^9  that  upon  aq  appli-  ance  Qf  such  an  amendment  was  held 

catipn  to  amend,  ;ne  rights  of  the  ap-  to  be  an  abuse  of  (discretion, 

plicant  ^fe  not  alqne  to  be  considered;  Where  the  Original  Canse  Is  Bam^  it 

Peterson  v.   Felt,  6i   N.  Y.  App.  Djv.  is  proper  to  refuse  to  alio ^  the  filing  pf 

ij6,  hplding  that  up^cr  the  pafticujar  ^n  aipendpd  complaint  to  which  the 

circumstances  the  imputation  ot  laches  plea  of  the  statute  would  siill  be  good 

was  overcpme    and    the    amepdment  Patterspp  v.  Doe,  130  Cal.  333. 

sboal4  have  been  allowed  in  further-  8.  Taylor  v,  Taylor,  no   Iowa  207; 

ance  of  justice,  ap4  reversing  ^n  orcjer  State  v.  Thompson,  81  Mq.  App.  549; 

refusing  leave;  Groihler  v,  Nc<y  York,  Hodges  v,  Kin^ball,  (C.  C.  A.)  91  Fed, 

etc..  Bridge,  19  N.  Y.  App.  Div,  586,  Hep,  845. 

The  Only  ^^oUon  upon  the  ^zercUe  Due  to  AppUoaxit'n  Itfiohef,  —  Where  a 

of  th«   Power   to   allow  amendment^  demurrer  to  a  complaint  in  an  action 

within  the  general  scope  of  the  subject  in  equity  against  the  directors  of  a  cor- 

of  the  ^ction  iS|  brpadly  considered,  poration   has   been   sustained  op    the 

that  it  must  be  used  in  furtherance  of  ground  that  the  action  was  pot  main- 

jqsnce.    Ppst  V.  Campbell,  no  Wis.  Cainable  in  equity,  and  during^  period 

378.  of  several  years  this  order  h^e  been 

yistalfg  of  Js!W'  —  Foerst  V,  Empire  affirmed  as  well  as  successive  orders 

Uf   Ins.   Co.,  44  N.  Y.  App.  Div.  87;  sustaining    demurrers    to    successive 

VViscQnsin  Marine,  etc.,  Ins.  Co.  3ank  amended    complaints    in    which    the 

V,  Mann,  iQo  Wis.  596.  plaintiff  has  adhered   to  his  original 

In  O'Neil  V,  Hester,  82  Hun  (N.  Y.)  posUipp  in  defiance  of  the  successive 
432,  it  was  said  th^t  whilp  ne^ylydis-  rulings  pf  the  appellg^te  court,  the 
cpKCfed  facts  may  sometipies  justify  plaintiff  is  not  in  a  position  tp ask  leave 
the  amendment  of  a  pleadin|r,  it  is  tP  amspd  by  cppverting  his  suit  into  a 
dppbtful  >vhethertheprpmulgationof  a  number  of  ^ctjops  at  law,  and  ap  order 
decision  settling  a  question  of  law  be-  permitting  such  arpendmept  will  be  re- 
fpfP  unsettle^  furpjshes  sufficient  rpa-  versed.  If  the  actions  at  law  ^rp  other- 
son  for  theallo^apceof  s^a  amepdment  wise  barred  by  limitations  it  is  due  to 
tp  n]pet  such  ne»v  conditions.  Put  see  the  course  pursued  by  the  plaintiff,  and 
Goddard  v.  Cassell,  84  Hun  (N,  YO  43.  wiil  not  entitle  him  tq  indulgence.  Hig- 
where  the  exercise  pf  discretion  in  gips  p.  Gedpey,  30  N.  V,  App,  Div.  481. 
allowing  such  ^^  ampn4nipnt  was  pot  4.  See  also  Tulare  Pldg,,  etc,  Assoc. 
c|jsturbpd.  V.  Coleman,  (Cal.    1896)  44  Pac.  Rep. 

fllT.    I.  North  Dahtii.  —  Martin  %\  793;  Qarilett  z/.  Scott,  55  Neb.  477.  as  tp 

Luger  Furniture  Cp.,  8  )i\,  Pak.  22P.  second  amendment,  pffered  after  com- 

.vw/A /)rt^<?/r?.  —  Haggarty  v.  Stropg^  mencement    of    trial;    Alexander    v, 

10  S.  Dalf.  585,  citing  x  Encvc.  of  Pl,  Brown,  ite^-  Civ.  App.  1895)  29  S.  W* 

AJ<D  Pb.  517.  Rep,  561,  refusing  to  disturb  the  dis- 

Virginia,  —  Langhorne  v.  Richmond  cretion  of  the  louver  court  in  disallpw- 

City  R.  Po.,9t  Va.  364,  W//«jj  i  Encyc,  ing  the  amepdment.     See  also  supra^ 

Of  Pi.,  and  Pr.  516,  517.  III.  3.  d.  Amendments  Barred  by  Limita- 

ftl§«     1.  Thrall  z^-  Qosnell,  28  Ipc}.  tion,  note  2. 

App.  174.  5.  Mitchell  r.  Smith.  74  Copn.  125; 
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530.  g.  Unconscionable  Defenses — Usury  and  Limi- 

TATION.  —  See  note  3. 

531.  See  note  i. 

S33.     Infancy.  —  See  note  I. 

h.  Laches  of  Applicant.  —  See  notes  2,  3. 

Laufer  v.  Bridgeport  Traction  Co.,  68  his  report.     Smith  v.   Smith,    123  N. 

Conn.  475;    Broclcett  v.   Fair   Haven,  Car.  229. 

etc..    R.  Co.,  73  Conn.  428;  Bacon  v.  South  Dakota.  —  As  every  defense  for 

Schepflin,  185  III.  122.  which  the  legislature  has  provided  is 

Amendable  Like  Any  Other  Plea. —  In  meritorious,  there  is  no  abuse  of  dis- 

Caldwell  v.  Lam  kin,  12  Tex.  Civ.  App.  cretion  in  allowing  the  statute  of  limi- 

29,   it  was  held   that  such  a  plea  in  tations  to  be  pleaded  by  way  of  amend- 

abatement,   like  any  other    defective  ment.     Houts   v.    Bartle,    14   S.   Dak. 

plea,  may  be  corrected  by  amendment  322. 

by  leave  of  court.  Tennessee,  —  Nunnelly    v.   Southern 

Where   Not    Flea   in    Abatement.   —  Iron  Co.,  94  Tenn.  397,  refusing  to  dis- 

Weekes  v.  Sunset  Brick,  etc.,  Co.,  22  turb  the  discretion  of  the  lower  court 

Tex.  Civ.  App.  556,  citing  i  Encyc.  of  in  disallowing  the  amendment  on  the 

Pl.  and  Pr.  519.  trial. 

590.  8.  Discretion  of  Court.  —  While  IVashington,  —  The  statute  of  limita- 
the  old  rule  is  no  lon|<;er  as  strictly  en-  tions  is  not  an  unconscionable  defense, 
forced  as  formerly,  nevertheless,  when  Morgan  v,  Morgan,  10  Wash.  99. 
application  is  made  to  the  favor  of  a  Wisconsin.  —  Sullivan  v.  Collins,  107 
court  for  leave  to  interpose  any  de-  Wis.  291,  holding  that  while  the  court 
fense,  and  the  application  is  one  rest-  has  the  same  power  to  allow  amend- 
ing in  discretion,  ihe  court  will  take  ments  setting  up  such  defenses,  the 
care  not  to  sanction  any  such  abuse  of  question  whether  an  amendment  set- 
procedure  as  would  shock  the  con-  ting  up  what  is  considered  a  hard  and 
science.  Salisbury  z/.  Bennett,  72  Fed.  unconscionable  defense  is  in  further- 
Rep.  743.  ance  of  justice  is  necessarily  a  different 

oSl.     1.  Alabama.—  It  is  discretion-  question  from  that  which  arises  when 

ary  with  the  court  to  refuse  to  allow  a  application   is   made  to    insert    some 

plea  of  usury  to  be  filed  on  the  trial,  minor  allegation  in  a  pleading  or  to 

Lytle  V.  Dothan  Bank,  121  Ala.  215.  set  up  a  defense  which  goes  to  the 

Arkansas,  —  Kempner  v.  Dooley,  60  merits  of  the  case;  that  it  is  an  abuse 
Ark.  526,  holding  that  it  is  a  matter  of  of  discretion  to  permit  an  amendment 
discretion  wiih  the  trial  court  to  per-  of  the  first  kind  upon  the  trial  without 
mit  or  to  refuse  to  permit  the  61ing,  on  any  showing  to  excuse  the  delay  and 
the  trial,  of  an  amended  answer  set-  without  imposing  some  terms  or  con- 
ting  up  usury.  dition.    See  also  Whereatt  e.  Worth, 

California,  —  The  refusal  to  allow  an  108  Wis.  291. 

amendment    after    trial,    setting    up  d33«     1.  Gil  lam  v.  Life  Ins.  Co.,  121 

limitations,  is  not  an  abuse  of  discre-  N.  Car.  369. 

tion.     San  Joaquin    Valley    Bank    v.  8.  California.  —  Blood  v.  La  Serena 

Dodge,  125  Cal.  77.  Land,  etc.,  Co.,  113  Cal.  221. 

Kentucky.  —  In  Metropolitan  L.  Ins.  Illinois,  —  Berkowsky  v.  Specter,  79 

Co.  V.   Blesch,  58  S.  W.  Rep.  436,  22  111.  App.  215. 

Ky.   L.  Rep.  530,  it  was  held  to  he  a  Kansas, — Atchison    Sav.    Bank    v, 

proper  exercise  of  discretion  to  refuse  Means,  61  Kan.  857,  58  Pac.  Rep.  989. 

to  allow  limitations  to  be  set  up  for  the  Kentucky.  —  Atkeson  v.  Salyer,  64  S. 

first  time  by  an  amended  answer.  W.    Rep.   443,    23   Ky.    L.    Rep.  836; 

Montana.  —  Baxter  v.  Hamilton,  20  Cassidy  v.  Martin  Bank,  62  S.  W.  Rep. 

Mont.  327,  refusing  to  disturb  the  dis-  528,  23  Ky.   L.  Rep.  208;  Blalock  v, 

cretion  of  the  lower  court  in  not  allow-  Copeland,  65  S.  W.  Rep.  349,  23  Ky. 

ing  the  filing  of  a  plea  of  limitations  at  L.  Rep.  1455;  Duis  v.  Fisher,  65  S.  W. 

the  close  of  the  testimony.  Rep.  337,  23  Ky.  L.  Rep.  1425;  Board 

North  Carolina. —  It  is  within  the  dis-  of  Internal   Imp.   v.   Moore,  66  S.  W. 

cretion  of  the  court  to  allow  the  defend-  Rep.  417,  23  Ky.  L.  Rep.  1885;  Conti- 

ant  to  set  up  the  statute  of  limitations  nental   Ins.   Co.   v.    Moore,   62  S.  W. 

at  the  term  to  which  the  referee  made  Rep.  517,  23  Ky.  L.  Rep.  72. 
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ffSS.     Whtn  the  AMta  Were  Xaown.  —  See  note  I. 

Minnesota.  —  Minneapolis,    etc.,    R.  poration   as  in   the  case  of  an   indi- 

Co.   V,  Firemen's  Ins.  Co.,  62  Minn,  vidual.     Stemmler  v.  New  York,  45  N. 

315.  Y.  App.  Dtv.  573. 

il/ijxijji>/».  —  National  Mut.   BIdg.,  633,      1.    Bransford     v,     Norwich 

etc.,  Assoc,  u.  Brahan,  80  Miss.  407.  Union  F.  Ins,  Soc.,  21  Colo.  34;  Green- 

Nebraska,  —  Murray    v.   Loushman,  lee  v.  Home  Ins.  Co.,  103  Iowa  484,  as 

47  Neb.  256.  to  amendment  of    answer;    Brady   v. 

New  York.  —  Hentz  v.  Havemeyer,  Peck,  99  Ky.  42,  as  to  answers;  Jack- 

15  N.  Y.  App.  Div.  357;  Farmer^sNat.  son  First  Baptist  Church    v.  Citizens 

Bank  v.   Underwood,   15  N.  Y.   App.  Mut.  F.  Ins.  Co.,  119  Mich.  203;  Jeffer- 

Div.  626;  Gerdau  v.  Faber.  26  N.  Y.  son  v.  Burhans.  29C.  C.  A.  487,  85  Fed. 

App.  Div.  606.  r^v^rjm^  an  order  refus-  Rep.  924,  where  the  defendant  sought 

ing  permission  to  amend,   because  it  to  amend  and  plead  an  entirely  new 

appeared  to  the  appellate  court   that  defense. 

the   party   was   not   guilty  of  laches;  In  New  York  it  is  held  that  the  trial 

Babbitt  v,  Gibbs,  54  N.  Y.  App.  Div.  term  is  not  the  place  for  an  amend- 

634;  Israel   v.   Israel,    54  N.  Y.  App.  ment  of  pleadings  unless  in  respect  to 

Div.  408,  as  to  knowledge  of  other  acts  some   feature  of  the  case  which  has 

upon  which  right  to  relief  is  sought  to  unexpectedly    developed    itself;    that 

be  based:  O'Neil   v.   Hester,  82  Hun  when  the  facts  are  known  before  trial 

(N.    Y.)   432;     Rowland    v,    Kellogg,  the  application  must  be  made  at  special 

(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  term   and    as  soon    as  the  facts   are 

498*  ascertained.     Rhodes  v,  Lewin,  33  N. 

South  Dakota,  —  Brown  v,  Edmonds,  Y.   App.  Div.  369;  Ackman  v.  Third 

9  S.  Dak.  273.  Ave.  R.  Co.,  54  N.  Y.  App.  Div.  632. 

Tennessee,  —  Nun  nelly    v.   Southern  LadiM   of    Attornoy.   —   Dudley    v. 

Iron  Co.,  94  Tenn.  397.  Broadway  Ins.  Co.,  42  N.  Y.  App.  Div. 

Washington,  —  Bishop  v,  Averill,  19  555. 

Wash.  490.  Changing  AdmiMion  to  X>oniml.  —  In 

Wisconsin, — Rice  7^.  Ashland  County,  National  Pipe  Bending  Co.  z.  Fisher, 

114  Wis.  130.  87  Hun  (N.  Y.)  171;,  the  original  answer 

See  also  People  v.  Page,  39  N.  Y.  seemingly  admitted  the  contract,  but 

App.  Div.   110;    Chapman   v.   Yellow  was  interposed  by  the  defendant's  at- 

Poplar  Lumber  Co.,  61  U.  S.  App.  499.  torney,  upon  insufficient  information, 

AdTono  Party  Baiponsible  for  Dday.  and  was  verified  by  such  attorney  in 

—  Delay  not  wholly  to  the  plaintiff's  the  defendant's  absence.     The  amend- 

charge,  but  resting  also  in  part  upon  meht  sought  was  not   upon  a  mere 

the  defendant,  cannot  be  set  up  to  dis-  technical  defect  in  the  execution  of  the 

turb  the  action  of  the  court  in  permit-  contract,   but    went   to  the  denial  of 

ting  the  plaintiff  to  amend.     Bomar  v.  the  contract  itself.     It  was  held   that 

Means,  47  S.  Car.  190.  the  amendment  was  one  that  should 

539.    8.  Mooney  v.  Tyler,  68  Ark.  have   been   allowed    upon  just  terms, 

314;  Cornett  v.  Combs,  (Ky.  1899)  53  S.  Smith  v    Athens,  74  Hun  (N.  Y.)  26, 

W.  Rep.  32;  Dennison  v.  Musgraves,  being   distinguishable    in    that  there, 

(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.;  after  admission  of  the  contract,  it  was 

627;  Maney  v.  Hart,  11  Wash.  67;  St.  sought  to  amend  by  setting  up  defects 

Clara  Female  Academy  v.  Northwest-  in  the  execution  of  the  contract,  and 

ern  Nat.   Ins.  Co..  loi  Wis.  464.     See  the  amendment  was  refused  because  it 

also  Elizabeth  town,  etc.,  R.  Co.  v.  Cat-  was  not  considered  in  furtherance  of 

lettsburg  Water  Co.,  61  S.  W.  Rep.  47,  justice,  the  defendant  having  made  his 

22  Ky.  L.  Rep.  1632;  DuUe  v,  Lally,  election.     See  also  in/ra.  III.  11.  h, 

167  III.  485;  Dubuque  Lumber  Co.  v,  (i)   Where  Remand  Is   General — Dis- 

Kimball,  iti  Iowa 48;  Jacobus  v,  U.  S.,  cretumary, 

86  Fed.  Rep.  84.  In  Hill  v,  Ragland,  (Ky.  1902)  70  S. 

Mnnieipal   Corporations.  —  The    rule  W.  Rep.  634,  the  court  refused  to  say, 

which    ordinarily    prevails,    that    an  after  there  had  been   one  trial,  that 

amendment  of  a  pleading  will  not  be  there  had  been  an  abuse  of  discretion 

allowed  where  there  has  been  laches  in  not  allowing  a  tender  of  an  issue  of 

or  delay,   should    not  be    as    strictly  fact   which  up  to  that  time  had  stood 

applied  in  the  case  of  a  municipal  cor-  confessed. 
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593.    /.  Immaterial,     Unnecessary,    or 

Amendments  —  See  notes  2,  3,  5. 
934.    See  notes  i,  2. 


Unavailing 


Iisoet  Treated  on  Appeal  as  Baited.  — 
Notwithstanding  there  was  a  proper 
exercise  of  discretion  in  refusing  to 
permit  an  amended  answer  to  be  filed 
unseasonably,  if  the  issues  presented 
thereby  were  fully  litigated  by  the 
parties  the  appellate  court  will  treat 
the  case  as  if  such  issues  were  prop- 
erly made  by  the  pleadings.    Louisville 


6.  California.  —  Fisk  v,  Casey,  119 
Cal.  643;  Buffalo  Cycle  Co.  v.  Todd, 
133  Cal.  292. 

Colorado.  —  Bush  v.  McMann,  12 
Colo.  App.  504. 

Gtorgia,  —  Kahn  v.  Thomson,  113 
Ga.  957;  La  Pierre  v.  Webb,  113  Ga. 
820;  McDaniel  v.  Nelms,  96  Ga.  366; 
National     Computing     Scale    Co.    v. 


Trust    Co,     V.     Louisville     Fireproof  Eaves,  (Ga.  1902)  42  S.  E.  Rep.  783. 

Constr.  Co.,  (Ky.  1900)  57  S.  W.   Rep.  Kentucky.  —  Davidson   v     Dishman, 

506.  59  S.  W.  Rep.  326,  22  Ky.  L.  Rep.  940; 

533*    2.  Van    Duzor  v.  Towne,   12  Louisville,  etc.,  R.  Co.  7\  Jordan,  66  S. 

Colo.  App.  4;  Haney  School  Furniture  W.  Rep.  27,23  Ky.  L.  Rep.  1730,  where 

Co.  V.  Hightower  Baptist  Institute,  113  the  allowance  of  such  an  amendment 

Ga.  289;  Colvard  v.  Black,  no  Ga.  642;  was  held  to  have  been  erroneous. 

Equitable  Bldg.,  etc..  Assoc,  v.  Hollo-  *      Nebraska.  —  Dufrene    v.    Anderson, 

way,  114  Ga.  780;  Blalotk  z/.  Copeland,  (Neb.  1902)  90  N.  W.  Rep.  221:  Har- 


65  S.  W.  Rep.  349,  23  Ky  L.  Rep   1455; 

Baxter    v.    Hamilton,   20    Mont.   327; 

Alden  v.  Clark,  86  Hun  (N.  Y.)  357; 

Union    Bank    v.    Richmond,    94    Va. 

316;     Price    Baking    Powder    Co.    v. 

Rinear,  17  Wash.  95;  Municipal  Invest. 

Co.  V.   Industrial,  etc..  Trust  Co.,  89     Brooklyn-Heights   R.   Co.,   63 

Fed.  Rep.  254..  App.  Div.  374. 

Amendment  Struok  Out  on  Condition.  —        Rhode   Island.  —  Dyer    v,    Cranston 
The  fact  that  the  court,  as  a  condition     Print  Works,  21  R.  I.  63. 
of  striking  out  an  amended  answer,  re-        South  Carolina.  —  Mtlhous  v.  Sally, 
quired  of  the  plaintiffs  a  stipulation    43  S.  Car.  318. 
that   the  facts  set  out  in  it  might  be 


rington  v.  Connor,  51  Neb.  214. 

New  Jersey.  —  Lower  v.  Sega),  60  N, 
J.  L.  99. 

New  York.  —  Gallagher  v.  Kingston 
Water  Co.,  25  N.  Y.  App.  Div.  82, 
affirmed   164   N.   Y.   6o2;    Johnson   v. 

"      "  N.   Y. 


in 


case 


South  Dakota.  —  Harrington  v.  Wil- 
son, 10  S.  Dak.  606. 

Washington.  —  Price    v,    Scott,    13 
Wash.  574. 

Wisconsin.  —  St.  Clara  Female 
Pleas  to  counts  no  longer  Academy  v.  Northwestern  Nat.  Ins. 
may  be  refused.     Hygeia    Co.,  loi  Wis.  464. 


proved  as  though  pleaded  establishes 
the    materiality    of    the    amendment. 
Taylor  v.  Carson,  53  N.  Y..  App.  Div. 
627. 
Additional 
the 


V.  Flanigan,  130 
V.  Goodrich,  62  S. 
Ky.  L.  Rep.  313, 
might   have   been 


Distilled-Water  Co.  v.  Hygeia  Ice  Co., 
72  Conn.  646. 

3.  Mono    County 
Cal.  105;  O'Banion 
W.    Rep.    1015,   23 
where  the  matters 

shown  under  the  general  issue.  See 
also  Christopher,  etc.,  R.  Co.  u. 
Twenty-Third  St.  R.  Co.,  149  N.  Y.  51. 

Harmless  AUowanoe.  ~  The  allowance 
of  an  amendment  which  is  unneces- 
sary or  immaterial,  but  which  does  not 
change  the  issues,  furnishes  no  ground 
of  complaint.  Roush  v.  Charleston 
First  Nat.  Bank,  102  Ga.  109;  Craig  v. 
Chipman,  (Ky.  1900)  57  S.  W.  Rep. 
244;  South  Thomaston  v.  Friendship, 
95  Me.  201;  Alton  v.  Meeuwenburg, 
108  Mich.  629;  Fillman  v.  Ryon,  168 
Pa.  St.  484;  Duckworth  v.  McKinney, 
58  S.  Car.  418. 


Amendment  Contradioting  Tketi.  — 
Louisville  Ins.  Co.  v.  Monarch,  (Ky. 
1896)36  S.  W.  Rep.  563,  refusal  to  allow 
amendment  not  conforming  to  the 
proof. 

After  verdict  an  amendment  which 
is  not  sustained  in  its  allegations  by 
the  evidence  should  not  be  allowed. 
Gilland  v.  Union  Pac.  R.  Co.,  6  Wyo. 

185. 

Harmless  Error.  —  Where  such  an 
amendment  is  allowed,  but  operates 
merely  as  matter  of  description  and 
does  not  create  a  departure,  a  motion 
to  strike  out  the  whole  complaint  is 
properly  overruled.  Lister  v.  Vowell, 
122  Ala.  264. 

534.  1.  Tulare  Bldg.,  etc.,  Assoc. 
V.  Coleman,  (Cal.  1896)  44  Pac.  Rep. 
793;  Klippel  V.  Oppenstein,  8  Colo. 
App.    187;    Rast  V.   Germania    Loan, 
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934.    4.  Amendments  Diaoretionary  —  a.  Review  of  Discre- 
tion —  (l)  On  What  Grounds  —  in  Many  of  the  States.  —  See  note  4. 

etc.,  Co.,  115  Ga.  935;  May  v.  Ball,  Hoffman  «/.  Third  Ave.  R.  Co.,  45  N. 
(Ky.  1902)  70S.  W.  Rep.  196;  Haupt  v.  Y.  App.  Div.  586;  Rowell  v.  Mocller, 
Independeni   Tel.   Messenger  Co.,  25    91  Hun  (N.  Y.)42i;  Sun  Printing,  etc.. 


Mont.  122;  Bartlett  v,  Scott.  55  Neb. 
477;  Johnson  v,  Brooklyn  Heights  R. 
Co.,  63  N.  v.  App.  Div.  374;  Flack  v, 
O'Brien,  (Supm.  Ct.  Spec.  T.)  19  Mine. 
(N.  Y.)  399;  Hume  v.  Kelly,  28  Oregon 
398.  See  also  in/ray  III.  13.  r.  Appli- 
cation for  Leave  —  Prima  Facie  Case 
Sufficient. 
Insnficiettt  Amendment.  —  Martin    v. 


Assoc.  V,  Abbey  Effervescent  Salt  Co., 
62  N.  Y.  App.  Div.  54;  O'Neil  v.  Hes- 
ler,  82  Hun  (N.  Y.)  432;  Goddard  v. 
Cassell,  84  Hun  (N.  Y.)  43;  Coler  v. 
Lamb,  24  N.  Y.  App.  Div.  623,  where 
an  order  sustaining  a  demurrer  10  a 
counterclaim  was  affirmed  with  the 
modification  that  the  defendant  was 
allowed  to  amend;  Zinsser  v.  Columbia 


Shannon,  loi  Iowa  620,  holding  that  it     Cab  Co.,  66  N.  Y.  App.  Div.  514;  Edge 


is  within  the  power  of  the  court  to  per 
mtt  an  amendment  to  remain  on  file 
though  it  contains  substantially  the 
same  matter  as  an  amendment  which 
has  been  stricken  out. 

A94.  2.  Wright  v.  Roberts.  (Ga. 
1902)42  S.  E.  Rep.  369;  Princeton  First 
Nat.  Bank  v.  Cash,  (Ky.  1898)  44  S.  W. 
Rep.  381. 

4.  District  of  ColumHa,  —  Tyler  v. 
Mutual  Dist.  Messenger  Co..  13  App. 
Cas.  (D.  C.)  267;  Morris  v.  Wheat,  11 
App.  Cas.  (D.  C.)  201. 

Afaine,  —  Wade  v,  Curtis,  96  Me. 
309 


V,  Third  Ave.  R.  Co..  57  N.  Y.  App. 
Div.  29;  People  v,  Clausen,  61  N.  Y. 
App.  Div.  184;  Peterson  v.  Felt.  61  N. 
Y.  App.  Div.  176;  Woolsey  v.  Shaw.  34 
N.  Y.  App.  Div.  405;  Gallagher  v. 
Kingston  Water  Co.,  25  N.  Y.  App. 
Div.  82,  affirmed  164  N.  Y.  602;  Gerdau 
V,  Faber,  26  N.  Y.  App.  Div.  606;  Na- 
tional Pipe  Bending  uo.  v.  Fisher,  87 
Hun  (N.  Y.)  175. 

//  Is  Mandatory  upon  the  Municipal 
Court  of  the  City  of  New  York  to  allow 
a  pleading  to  be  amended  at  any  time 
before  the  trial  or  during  the  trial  if 
substantial    justice   will   be  promoted 


Maryland,  —  Hearn    v»   Quillen,   94  thereby,  and  refusal  to  permit  such  an 

Md.  39:  Thillman  v,  Neal,  88  Md.  525.  amendment  is  error  of  so  substantial  a 

Massachusetts.  —  Benjamin  v.  Casey,  nature  as  to  require  a  reversal  of  the 

181  Mass.  542.  judgment.     King  v.  Dorman,  (Supm. 

New  Hampshire, — Jenness  t^.  Jones,  Ct.   App.    T.)   26    Misc.   (N.   Y.)   133; 

68  N..  H.  475;   Jaquith   v.   Benoit,  70  Bergman    v,    Neidhardt,    (Supm.    Ci. 

N.  H.  i;  Brown  v,  Fitzgerald.  70  N.  App.  T.)  37  Misc.  (N.  Y.)  804;  Thcd- 

H.  211;  Lawson  v.  Kimball.  68  N.  H.  ford  v,  Reade,  (Supm.  Ct.  App.  T.)  28 

549:  State  V.  Collins,  68  N.  H.  46.  Misc.   (N.    Y.)    563;    Milch    v,    West- 

New  York,  —  Martin  v.  Home  Bank,  Chester  F.  Ins.  Co.,  (C,  PI.  Gen.  T.)  13 

160  N.  Y.  190.  holding  that  an  excep-  Misc.  (N.  Y.)  231. 

tion  to  the  exercise  of  discretion  pre-  IVhen  the  Amendment  Asked  for  Is 

sents  no  question  of  law  for  the  Court  fust  and  Reasonable^  and   the  adverse 

of  Appeals;  Reiner  v.  Jones,  38  N.  Y.  party  has  no  moral  right  to  complain 

App.  Div.  441;  Rice  v.  Coutant,  38  N.  of  it,  an  order  refusing  to  allow  it  will 

Y.   App.   Div,   543;   Sturges  v.   New-  be  reversed  on  appeal.    Cox  v.  Bates, 

combe,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  (N.  Y.  City  Ct.  Gen.  T.)27  Misc.  (N.  Y.) 

Misc.  (N.  Y.)37i.  816. 

In  the  inferior  or  intermediate  courts  North  Carolina.  —  Parker  v.  Harden, 

of    New    York     possessing    appellate  122  N.  Car.  1 11;  Goodwin  v.  Caraleigh 

jurisdiction,   the  action   of  the  lower  Phosphate,  etc..  Works,  121  N.  Car.  91. 

court  is  subject  to  review,  though  it  South  Carolina.  —  Lawson  v.  Gee,  57 

will  not  be  disturbed  in  the  absence  of  S.   Car.    502;    Jarrell    v.    Charleston, 

an  abuse  of  discretion.     See  Pennie  v.  etc.,  R.  Co.,  58  S.  Car.  491.     See  also 

Newburgh   Electric  R.  Co.,  47  N.  Y.  Burns  v.  Southern  R.  Co.,  61  S.  Car. 

App.    Div.  635;  Jackson  v.  Foley,  53  404,    where   the    refusal    to  allow   an 

N.  Y.  App.  Div.  97;  Zimmer  v.  Third  amendment  was  held  to  be  error. 

Ave.  R.  Co.,  36  N.  Y.  App.  Div.  265;  Vermont,  —  Lamoille     County    Nat. 

Louis  V.  Connecticut  Mut.  L.  Ins.  Co.,  Bank  v.  Hunt,  72  Vt.  357;  Swerdferger 
58  N.  Y.  App.   Div.   137;  Hoffman  v. 
Snsemihl,  15  N*  Y.  App.   Div,  405; 


V.  Hopkins,  67  Vt.  136. 

United  SiaUs,  —  3uchanao  v.  Cleve^ 
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SfXi.    In  Other  Stetes.  —  See  note  I. 

land  Linseed-Oil  Co.,  (C.  C.  A.)  91  Fed.  Protective  Assoc.,  118  Mich.  431.     See 

Rep.  88;   Cincinnali,  etc.,   R.   Co.   v.  also  Shank  v.  Wood  worth,  iix  Midi. 

Gray,  41   C.  C.  A.  535.  loi  Fed.  Rep.  642.     But  compare  Pratt  v,  Davis,  105 

623.     See  also  Union  Cent.  L.  Ins.  Co.  Mich.  499. 

V,   Phillips,  41  C.  C.  A.  263,  102  Fed.  Minnesota,  —    Rice    v.    Longfellow 

Rep.    19;    Philip    Schneider   Brewing  Bros.    Co.,    78    Minn.    394;    Boen   v. 

Co.  V,  American  Ice-Macb.  Co.,  40  U.  Evans,    72   Minn.   169:  Pfefferkorn  r*. 

S.  App.  382.  Haywood,  65  Minn.  429. 

597.     1.  California,   —    Brittan    v,  Missouri.  —  Slate   v.  Thompson,  81 

Oakland    Sav.    Bank,    124    Cal.    282;  Mo.  App.  549. 

Matter  of  Redfield,  116  Cal.  637;  Ford  Nebraska,  —  Murray    v,    Loushman, 

V,  Kenton.  (Cal.  1895)40  Pac.  Rep.  1031;  47  Neb.  256;  Kleckner  t^.  Turk,45  Neb. 

Siskiyou  County  v,  Gamlich,  no  Cal.  176;   Central  City   Bank   v.    Rice,   44 

94.  Neb.  594;  Imhoff  v,  Richards,  48  Neb. 

Colorado,  —  Cascade  Ice  Co.  v.  Austin  590;  Harrington   v.   Connor,   51   Neb. 

Bluff  Land,   etc.,   Co.,   23  Colo.  292;  '214:  Scherar  v.    Prudential   Ins.  Co., 

Browns  v.  Lutin,  16  Colo.  App.  263;  63  Neb.  530;   Chicago,  etc.,  R.  Co.  v. 

Anthony  v,  Slayden,  27  Colo.  144;  Bel-  Martelle,  (Neb.  1902)  91  N.  W.  Rep.  364. 

mont  Min.,  etc.,  Co.   v,  Costigan,   21  As  to  reversal  for  abuse  of  discre- 

Colo.  471  (abuse  of  discretion);  Tom  tion,  see  Perkins  County  v.  Miller,  55 

Boy  Gold  Mines  Co.  z\  Green,  11  Colo.  Neb.  141;  Gage  v.  West,  62  Neb.  612. 

App.  447.  North    Dakota,  —  Martin    1/.    Luger 

Delaware,  —  HIggins  v.  Wilmington,  Furniture  Co.,  8  N.  Dak.  220,  holding 

(Del.   1902)  51  Atl.  Rep.  i.     But  see  that  the  discretion   is  legal  and  not 

Valley  Paper  Co.  v.  Smalley,  2  Marv.  arbitrary,  and  that  to  refuse  arbitrarily 

(Del.)  289.  to  allow  an  amendment  which  should 

Illinois,  —  Chicago,   etc.,   R.  Co.  v.  be  allowed  is  an  abuse  of  discretion; 

Logue,  158  111.  621;  Sturtevant  t'.  Sulli-  Loverin-Browne  Co.  r.  Buffalo  Bank, 

van,  69  111.  App.  47,  as  to  additional  or  7  N.  Dak.  569,  citing  i  Encvc.  of   Pl. 

amended  pleas.  and  Pr.  524  et  seq, 

Indiana,  —  La  Plante  v.   State,    152  Oklahoma,  —  Swope  v.  Burnham,  6 

Ind.   80:   Case  v,   Moorman,  25   Ind.  Okla.   736;    Consolidated    Steel,  etc., 

App.  293;  Trueblood  v.  Shellhouse,  19  Co.  v,  Burnham,  8  Okla.  514,  holding 

Ind.  App.  91.  that  where  an  amendment  is  calculated 

Indian  Territory,  —  Martin  v,  Strat-  to  promote  the  ends  of  justice  it  is  error 

ton- White  Co..  i  Indian  Ter.  394.  to  refuse  it. 

loiva.  —  Clough  V,  Bennett,  99  Iowa  Oregon,  —  Nosier  v,  Coos  Bay,  etc., 

69;  Heusinkveld  v,  St.  Paul  F.  &  M.  R.,  etc.,  Co.,  39  Oregon  331;  Davis  r. 

Ins.   Co.,   96  Iowa    224;   Ankrum    v,  Hannon,    30   Oregon    192;    Jester    v. 

Marshalltown.  105  Iowa  493;  National  Lipman,  40  Oregon  408;  Nunn  v.  Bird, 

Horse-Importing    Co.   v,   Novak,   105  36  Oregon  515;  Clemens  v.  Hanley,  27 

Iowa  157;  Klos  V.  Zahorik,  113  Iowa  Oregon  326. 

161,  where  the  appellate  court  refused  South  Carolina,  —  Pelzer  v,  Morris, 

to  interfere  with  the  action  of  the  lower  56  S.  Car.  88. 

court  in  overruling  a  motion  to  strike  South  Dakota,  —  BaskervtUe  v,  Gaar, 

out  an  amended  pleading  as  having  15  S.  Dak.  211. 

been  filed  too  late.  Texas,  —  But  see  Dublin  v,  Taylor, 

Kansas,  —  Beebe  v.  Carter,  54  Kan.  etc.,    R.   Co.,  92  Tex.  535,  wherein  it 

261;  Lavid  V,  Farwell,  60  Kan.  512.  aU  was  said  that  the  Supreme  Court  has 

lowance  of  amendment;    Mitchell   v.  no  power  to  reverse  the  discretionary 

Ripley,  5  Kan.  App.  818.  action  of  the  trial  judge,  but  the  court 

Kentucky,  —  Mattingly    v.    Bank  of  affirmed   the  decision  of  the  Court  of 

Commerce,  (Ky,  1899)  53  S.  W.   Rep.  Civil  Appeals,  and  in   the  opinion  of 

1043;    Carnahan    v,   Thompson,   (Ky.  the  latter  court,  (Tex.  Civ.  App.  1898) 

1899)  52  S.  W.  Rep.  931.  49  S.  W.  Rep.  667,  the  rule  of  the  text 

As  to  reversal  for  refusal  to  permit  was  asserted, 

amendment,   see   Mocerf  v,   Stirman,  Washington^  —  Newman  v,  Buzard, 

(Ky.  1895)  29  S.  W.  Rep.  324;  Lebus  V.  24  Wash.   225;    Ross  v,    Howard,   25 

Poindexter,  (Ky.  1896)  38  S.  W.  Rep.  9.  Wash,   i;  Slate   v,   Lorenz,  22  Wash. 

Michigan.  —  Baker  v.  Michigan  Mut.  289;  Van  Lehn  v,  Morse,  16  Wash.  67a, 
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550.  AbMhite  Bight.  —  See  note  2. 

551.  (2)  For  Want  of  Power.  —  See  notes  i,  2,  3. 

holding     the    refusal    to    permit    an  tion  of  the  court  to  receive  pleas  out  of 

amendment    to    be    reversible  error,  time.     Wagar  Lumber  Co.  v.  Sullivan 

where    substantial    injustice   resulted  Logging  Co.,  120  Ala.  558;  Walker  v. 

from  such  refusal;  Seattle  v,  Baxter,  English,  106  Ala.  369;  Foster  v.  Bush, 

20  Wash.  714;  Price  v.  Scott,  13  Wash.  104  Ala.  662;    Trustees  of  Donations, 

574.  etc.   V.   Parish   of  Christ  Church,  68 

Ifisconsin,  —  Roberts    v,    Weadock,  Conn.    369.     See   also    Links    v.   Con- 

III    Wis.  488;  Withee   v,   Simon,   104  necticut  River  Banking  Co.,  66  Conn. 

Wis.   116;  St.  Clara  Female  Academy  277. 

V.   Northwestern    Nat.    Ins.   Co.,    loi  In  Burch  t^.  Swift,  (Ga.  1902)  43  S.  E. 

Wis.  464;  Segeike,  etc.,  Mfg.  Co.  v.  Rep.  64,  it  was  held  to  be  error  to  allow 

Hulberg,  94  Wis.  106;  Rice  v,  Ashland  a  defendant  who  had  filed  a  plea  in  his 

County,  114  Wis.  130.  own  name  to  amend  by  joining  with 

See  also  Southern  Express  Co.   v,  him  in  his  plea  codefendants  who  were 

Platten,  36  C.  C.  A.  46;  Chapman  v.  in  default. 

Yellow   Poplar  Lumber  Co.,  61  U.  S.  531.     1.  Martin  v.  Massie,  127  Ala. 

App.  499;  Merchants'  L.  Assoc,  v.  Yoa-  504,  holding  that  where  under  the  un- 

kum,  39  C.  C.  A.  56.  disputed  evidence  the  plaintiff's  only 

590.    2.  Alabama. —  Within  the  fol-  remedy   was  on  a  contract,   and    he 

lowing  limitations  the  right  to  amend  could  not  have  recovered  on  the  com- 

cannot  be  denied.     There  must  not  be  mon  counts  if  he  had  sued  on  them  in 

an  entire  change  of  plaintiff  or  defend-  the  beginning,  it  was  error  to  allow  an 

ant;  nor  an  entire  change  of  cause  of  amendment  introducing  them, 

action;  nor  the  introduction  of  a  cause  2.  Moran  v.  Beniley,  71  Conn.  623; 

of  action  accruing  after  the  commence-  Boxley  Banking  Co.  v.  Carter,  112  Ga. 

ment  of  the  suit;  nor  the  addition  of  a  529;  Madden  v.  Watts,  59  S.  Car.  81; 

cause  barred  by  limitations;  nor  a  mis-  Haddock  v.  Salt  Lake  City,  23  Utah  521. 

joinderof  causes  of  action.    Springfield  8.  Dunnett  t/.  Thornton,  73  Conn,  i; 

F.,  etc.,  Ins.  Co.  r.   De  Jarnett,   in  Hoytv.WayneCircuit  Judge,  117  Mich. 

Ala.   248.     See  also  Rand  v.  Gibson,  172,  wherein  the  erroneous  ground  of 

lOQ  Ala.  366.  refusal  was  that  the  proposed  amend- 

Gcorgia.  —  Under  Act  Ga.  1897,  if  the  ment  introduced  a  new  cause  of  action, 

defendant    makes    the    affidavit    pre-  the  court  not  exercising  its  discretion; 

scribed  the  court  has  no  discretion,  but  Munzinger  v.  Courier  Co.,  82  Hun  (N. 

must  permit  the  amendment.     Wynn  Y.;  575;  Martin  v.  Fayetteville  Bank, 

If.  Wynn,  T09  Ga.  255;  Alabama  Mid-  131   N.   Car.    121;    Booth  v.   Langley 

land  R.  Co.  r.  Guilford,  114  Ga.  627;  Mfg.  Co.,  51  S.  Car.  412. 

Georgia  R.,  etc.,  Co.  v.  Gardner,  113  Chround  of  Deciiion,  How  Aaoertained. 

Ga.  897.  —  The  court's  memorandum  is  no  part 

In  Hogans  v,  Dixon,  105  Ga.  171,  the  of  the  order,  and  where  it  does  not  ap- 

trial  court  having  refused  to  allow  an  pear   to  the  contrary  in   the  order  it 

amendment  and  dismissed  the  action,  must  be  assumed,  without  regard  of 

though  there  was  enough  to  amend  by,  such  memorandum,  that  the  order  de- 

the  judgment  was  reversed.  nying  leave  to  amend  was  made  as  a 

Stipulation     Restricting     Issues,     —  matter  of  discretion.     Boen  v,  Evans, 

Where   the   parties,   by  agreement   in  72  Minn.  169. 

open  court,  have  limited  the  judicial  Where  the  court  denied  an  applica- 
inquiry  to  a  particular  question,  they  tion  for  leave  to  amend  an  answer  by 
cannot  afterwards,  as  a  matter  of  right,  setting  up  an  equitable  defense,  an  ex- 
enlarge  the  scope  of  that  inquiry,  ception  reciting  that  the  refusal  was  on 
Pettitt  V.  Macon.  95  Ga.  645.  the  ground  that  the  application  was  too 

Limitation  at  to  Time  of  Pleading.  —  late  was  interpreted  to  mean,  not  that 

The  right  to  amend  is  a  rifi^ht  whose  the  court  was  of  opinion  that  it  had  no 

limits  are  to  be  determined  in  connec-  power   to  allow  the  amendment,  but 

tion  with  the  power  of  the  court  to  con-  that  it  ou^ht  not  to  be  allowed  because 

trol  the  time  and  order  of  pleading,  so  the  defendant  had  neglected  to  make 

far  as  may  be  necessary  to  compel  the  the  application   at    an    earlier  stage, 

parties  to  reach  a  final  issue  within  a  Chelsea  First  Nat.   Bank  v.  Hall,  170 

reasonable  time,  and  with  the  disc  re-  Mass.  526. 
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539.    (3)  Presumptions  in  Favor  of  Trial  Courts  —  See  note  i . 
tl33.    (4)  Harmless  Error,  —See  notes  i,  2,  3. 


933.  1.  Indiana.  —  Citizens  St.  R. 
Co.  V,  Heath,  (Ind.  App.  1901)  62  N.  B. 
Rep.  107;  Hedrick  v.  Whitehorn,  145 
Ind.  642;  Consumer's  Gas  Trust  Co.  v. 
Corbaley,  14  Ind.  App.  549. 

Kansas,  —  Atchison  Sav.  Bank  v. 
Means.  61  Kan.  857.  58  Pac.  Rep.  989. 


Proposed  amendment  was  directed; 
acific  Rolling  Mill  Co.  v.  Bear  Valley 
Irrigation  Co.,  120  Cal.  94,  where  all 
the  evidence  which  could  have  been 
admitted  had  the  amendment  been 
allowed  was  admitted  and  considered 
after    disallowing     the     amendment: 


Missouri,  —  Harlan    v.   Moore,    132    Butler  v.  Gosling,  130  Cal.  422;  Gf^j.i 


Mo.  483. 

Montana,  —  York  v.  Steward,  2i 
Mont.  515. 

Nebraska,  —  Central  City  Bank  v. 
Rice,  44  Neb.  594;  Donovan  v,  Hibbler, 
(Neb.  1902)  92  N.  W.  Rep.  637. 

Offj^on.  —  Foster  v,  Henderson,  29 
Oregon  210. 

tVashington,  —  Ogle  v.  Jones,  16 
Wash.  319. 

Wisconsin.  —  Roberts  v.  Weadock, 
tn  Wis.  488. 

BhowlAg  Required  in  Trial  Court.  — 
Schaller  v.  Chicago,  etc.,  R.  Co.,  97 
Wis.  31;  Withee  v.  Simon,  104  Wis. 
116. 

iollloieiioyof  SMord.  —  Boyd  v.  Ames, 
no  Iowa  749;  Imhoff  v.  Richards,  4^ 
Neb.  5go, 

533.    1.  Wellman  v.  Jones,  124  Ala 
580;  Freeman  i>.   Brown,   11  j  Ga.  23; 
Wilson  V.  Carey,  97  Ga.  397;  Newbury 


V.  Burr,  131  Cal.  236;  Fowler  v,  Carne, 
132  Cal.  xviii.  64  Pac.  Rep.  581:  Sania 
Rosa  Nat.  Bank  v.  Barnett,  125  Cal. 

407. 

Colorado.  —  Denver  Consol.  Tram- 
way Co.  V.  Riley,  14  Colo.  App.  132; 
Manners  v.  Fraser,  6  Colo.  App.  21. 

Indiana.  —  Dietz  v.  Spahr.  16  Ind* 
App.  591. 

Indian  Territory,  —  Missouri,  etc., 
R.  Co.  V.  While.  2  Indian  Ter,  23,  Hi- 
ing  I  Encyc.  of  Pl.  and  Pr.  533. 

lozva.  —  Thompson  v.  Brown,  106 
Iowa  367,  holding  that  the  allowance 
of  an  amendment  will  not  be  disturbed 
on  the  ground  of  sarprise  where  the 
same  evidence  mi^ht  have  been  given 
under  the  original  pleading ;  Longue- 
ville  V,  May,  115  Iowa  709,  holding 
that  the  refusal  to  allow  an  amend- 
ment is  not  prejudicial  where  the  court 
proceeds  upon  the  theory  that  the  issue 


V.  Getchel,  etc..  Lumber,  etc..  Co..  100    has  been   already   presented    by    the 


Iowa  441:  Whitmire  v.  Boyd,  53  S. 
Car.  315:  King  County  Land  etc.,  Co. 
V.  Thomson,  2t  Tex.  Civ.  App.  473; 
German  Ins.  Co.  v,  Norris,  11  Tex. 
Civ.  App.  250.  See  also  Christopher, 
etc.,  R.  Co.  V.  Twenty-Third  St.  R. 
Co..  149  N.  Y.  51. 


original  pleading;  Rosenberger  v. 
Marsh,  108  Iowa  47;  Martin  v.  Shan- 
non, lot  Iowa  620;  Union  Mill  Co.  v. 
Premier,  loo  Iowa  540. 

Kentucky,  —  Owensboro  Harrison 
Telephone  Co.  «/.  Wisdom,  62  S.  W. 
Rep.  529,  23  Ky.  L.  Rep.  97;  Carnahan 


Rendered   Harmless   by   Findings,  —  v.  Thompson,  (Ky.  1899)  52  S.  W.  Rep. 

Where  an  amendment  was  allowed  set-  931,   where  the  refusal   did  not  wlth- 

ting  up  limitations,  a  finding  that  the  draw  anything  from  the  consideration 

statute  of  limitations  had  no  appllca-  of  the  jury. 

tion  to  the  case  rendered  the  allowance        Montana.  —  Hunter  v.  Montana  Cent, 

of  the  amendment  harmless.     Allen  v.  R.  Co.,  22  Mont.  525. 


Petty,  58  S.  Car.  240. 

Error  Cnred  by  Verdiet.  —  In  an  action 
against  a  city  error,  if  anv.  In  allowing 
amendment  of  the  ad  damnum  to  an 
amount  greater  than  the  claim  or  bill 
presented  by  the  plaintiff  to  the  council 
Is  not  prejudicial  wrhere  the  verdict  and 
judgment  are  for  less  than  the  amount 
of  such  claim  or  bill.  Quint  v.  Merrill, 
10^  Wis.  406. 

i,  California.     —     McDougald      v. 


Nebraska.  —  Scherar  v.  Prudential 
Ins.  Co.,  63  Neb.  530. 

South  Carolina.  —  McDanlel  v.  Mon- 
roe, 63  S.  Car.  307. 

IVashington.  —  BIddle  Purchasing 
Co  V.  Port  Townsend  Steel  Wire,  etc., 
Co.,  f6  Wash.  681. 

Wisconsin.  —  Lessel  v.  Zlllmer,  105 
Wis.  334,where  the  judgment  recovered 
was  on  the  cause  as  originally  stated. 
See  also  Carroll  v.  Feihers,  102  Wis. 
Hulet,  132  Cal.  154,  holding  tljat  error  436. 
in  refusing  to  allow  an  amendment  Where  Vo  Amendment  Is  Made  In  ac- 
was  cured  by  receiving  evidence  and  cordance  with  the  leave  obtained,  the 
finding  upon  the  matter  to  which  the    opposite  party  cannot  complain  of  the 
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533.     Gireimiitanoes  Bebatting  Prejudice.  —  Sec  note  4. 

(5)  Objection  and  Exception,  —  See  note  5, 

Exceptions  and  Objections. 
cl34.     See  note  2. 

(6)  Method  of  Review,  —  See  note  3. 


See  also 


grantia^r  of  leave  to  amead.     Richards 
V.  Bradley  T29  Cal.  670. 
539.    8.  Hume  t/.  Kelly »  28  Oregon 

398. 

533*  4.  Benepe  V.  Meier,75  III.  A  pp. 


ment,  the  justice  does  not  lose  jurisdic- 
tion. State  V.  Daubner,  11 1  Wis.  671. 
Answtring  ami  Going  to  Triai  waives 
any  objection  which  might  have  been 
made   to    an    amendment.      Baldn^in 


5O1;  Weise^.  Morris,  102  Iowa  327;  Leek  Coal  Co.  v.   Davis,  15  Colo.  App.  371; 

r.  Chesley,  98    Iowa  593;  Minkley  v.  Hunt    ?/.    Hicks,   3    Indian   Ter.    275; 

Springwells  Tp.,  113  Mich.  347;  Fosier  Miller    v,    Cavanaugh,   99    Ky.    377; 

V.  Henderson,  29  Oregon   210;  Jester  Martini  v.  Christensen,  65  Minn.  489. 
V.  Ltpman,  40  Oregon  408.  For  the  First  Time  on  Appeal  it  is  too 

6.  Kennenberg  v.  Ncff,  74  Conn.  62;  late  to  raise  objection  to  the  propriety 

Stone    r.    Nix,    loz    Ga.    290,    holding  of  filing  an  amended  pleading.     Duo- 


that  an  amendment  to  a  petition 
allowed  without  objection  must  be  con- 
sidered as  a  part  of  the  petition;  Kahn 
t'.  Thomson,  ii3Ga.  957;  North  British, 
etc.,   Ins.  Co.  v,  Rudy,  26  Ind.  App. 


ham   &.   Brown,  9  Kan.  App.  889,  58 
Pac.  Rep.  232;  Chance  z/.  Jennings,  59 
Mo.    544;  Miller   v,    Fiss,   (Supm.   Ct. 
App.  T.)2i  Misc  (N.  Y.)66. 
Amendment  by  Agreement.  —  Where  a 


472;  Sanford  r.  Newell,  18  Munt.  126.     defendant  obtains    important  conces- 
Speoifie  Objection    Beqoired.  —  Farley    sions  for  an  agieement  that  an  amend- 


ed. Bay  Shell  Road  Co.,  125  Ala.  184. 

MetJiod  of  Objection.  —  To  question 
the  propriety  of  allowing  an  amend- 
ment, the  party  should  object  to  its 
allowance  or  move  to  strike.  A  de- 
murrer does  not  raise  the  question. 
Nashville,  etc.,  R.  Co.  v.  Parker,  123 
Ala.  683;  Springfield  F.,  etc.,  Ins.  Co. 
V,  De  Jarnett,  iii  Ala.  248. 

Objections  in  Advance  of  Filing.  —  It  to  action  of  justice  of  the  peace, 
is  not  contrary  (o  good  practice  10  en-  Assignment  of  Error  on  the  ruling  of 
teriain  objections  in  advance  of  the  the  court  on  a  motion  to  strike  an 
filing  of  an  amended  pleading,  and  it  amendment  is  necessary  to  present  the 
is  not  necessary  that  the  court  should  ruling  to  the  appellate  court  for  re- 
altow  the  pleading  (o  be  filed  and  I  bus  view,  although  the  case  is  one  tried  in 
require  the  opposite  party  to  move  to  equity  and  on  appeal  is  tried  de  novo, 
strike  or  demur,  but  either  method  is     But  an  assignment  challenging  such  a 


ment  shall  be  made,  he  cannot  after- 
wards repudiate  the  agreement.  Jobe 
V,  Hunter,  165  Pa.  St.  5. 

534.  8.  Troup  v.  Horbach,  57  Neb. 
644  [citing  I  Encyc.  of  Pl.  and  Pr. 
534];  Phenix  Ins.  Co.  v.  Caldwell,  187 
lli*  73:  Jaroszewski  v.  Allen,  (Iowa 
1902)  91  N.  W  Rep.  941.  See  also 
Hartzell  v.  McClurg,  54  Neb.  313, 


proper.  Anthony  v,  Slayden,  27  Colo. 
144.  See  also  Peiser  v.  Griffin,  125 
Cal.  9. 

Waiver  of  Objection.  —  See  also  Logel- 
ing  r.  New  York  El.  R.  Co.,  5  N.  Y. 
App.  Div.  198. 

Though  the  statute  authorizing  a 
justice  of  the  peace  to  allow  amend- 
ments of  pleadings  provides  that  no 
amendment  shall  be  allowed  after  a 
witness  has  been  sworn  on  the  trial 
when  an  adjournment  thereby  will  be 
made  necessary,  if  a  justice  allows  an 
amendment  of  the   complaint  after  a 


ruling,  found  in  connection  with  the 
argument  of  counsel,  is  sufl[icient  to 
bring  the  ruling  before  the  appellate 
court  for  review.  Hogueland  v.  Arts, 
113  Iowa  634.  See  also  Assignment 
OF  Errors. 

Bill  of  Ezoeptions. —  Applications  to 
amend  on  the  trial  are  not  part  of  the 
record  unless  made  so  by  a  bill  of  ex- 
ceptions. Van  Duzer  v.  Towne,  12 
Colo.  ^pp.  4;  Chance  v.  Jennings,  159 
Mo.  544;  Imhoff  V.  Richards,  48  Neb. 
590.     See  also  Bills  of  Exceptions. 

8.  In  Nebraska  an  order  denying  an 


witness  is  sworn,  on  condition  that  one  application  for  leave  to  amend  is  not 

day's   attendance   of    the   defendant's  appealable.    Troup  z^.  Horbach,  57  Neb. 

witnesses  be  paid  by  the  plaintiff,  and  644. 

the  amount  is  paid  by  the  plain tiflf  and  In  North  Carolina  an  order  made  on 

the  defendant  consents  to  an  adjourn-  an  application  to  amend  is  not  appeal- 
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589.    See  note  i. 

ffSO.    5.  In  Bespeot  of  PartiM -- a.  Misnomer  — ModMn  statutes. 

—  See  note  i. 

S87.    b.  Misdescription  of  Plaintiff  —  Changing  Nomi- 
nal Plaintiff.  — See  note  i. 

able.    TiUery  v,  Candler,  Ii8  N.  Car.  the  statute,  and  is  appealable.     Kay 

888,  Goodwin  v.  Caraleigh  Phosphate,  v,  Pruden,  loi  Iowa  6o. 

etc..  Works,  123  N.  Car.  162;  Parker  536.    1.  Misaomer  of  Plaintlif  may 

V,  Harden,  122  N.  Car.  11 1.  be  cured  by  amendment.     Wilcox  v. 

Bsoisioii  IiiTolTiiig  Final  Determinatioii.  American   Sav.   Bank,   21  Colo.   348; 

—  Where  the  question  of  making  an  Maher  1/.    Interstate    Switch  Co.,   58 
amendment  involves  the  final  determi-  Kan.  817,  51  Pac.  Rep.  286;  Stever  v. 

nation  of  the  case  an  appeal  lies.  Brown,  119  Mich.  196;  First  State 
Hodges  V.  Kimball,  (C.  C.  A.)  91  Fed.  Bank  v,  Noel.  94  Mo.  App.  498;  White- 
Rep.  845.  hill  V.  Keen,  79  Mo.  App.  125;  Milter- 
Mandate  to  Compel  Allowanoe.  —  When  wallner  v.  Supreme  Lodge,  etc.,  (N. 
the  appellate  court,  upon  reversing  a  Y.  City  Ct.  Gen.  T.)  37  Misc.  (N.Y.)  860. 
judgment  and  remanding  the  cause,  Klinomer  of  Defendant  may  be  cured 
has  granted  leave  to  a  party  to  amend,  by  amendment.  Savannah,  etc  ,  R. 
and  the  trial  court  makes  an  order  Co.  v,  Buford,  106  Ala.  303;  Green  r. 
practically  denying  the  right  thus  Supreme  Lodge  Nat.  Reserve  Assoc, 
given,  as  by  attaching  a  condition  to  79  Mo.  App.  r79;  New  York  v.  Union 
the  right  to  amend,  the  appellate  R  Co.,  (Supm.  Ct.  App.  T.)  31  Misc.. 
court  will  issue  a  writ  of  mandate  to  (N.  Y.)  451;  Matter  of  Georgi,  (Surro- 
compel  the  allowance  of  the  amend-  gate  Ct.)  35  Misc.  (N.  Y.)  685;  Mis- 
mem.  Dixon  V.  Risley,  114  Cal.  204.  souri,  etc.,  R.  Co.  v.  Spellman,  (Tex. 
From  Order  Beftiiingto  Open  Defiinlt.  Civ.  App.  18^)  34  S.  W.  Rep.  298. 

—  Where  at  the  trial  a  motion  for  leave  937*    1.  Bigelow   v.    Draper,  6  N. 
to  amend  is  denied,   the  defendant's  Dak.  152,  as  to  substitution  of  name  of 

counsel    may    pursue    either  of    two  corporation  as  plaintiff  in  place  of  that 

remedies.     He  may  except  to  the  de-  of  receiver,  citin)^  i  Encyc.  of  Pl.  and 

cision,  proceed  with  the  trial,  and  avail  Pr.    515,    516;  Fargo   v.   Cutshaw,  I2 

himself  of  his  exception  on  appeal;  or  Ind.  App.  392,  holding  that  it  is  error 

he  may  abandon  the  case  and  suffer  to  refuse  to  permit  such  an  amendment 

judgment  by  default  to  be  taken.     But  where  it  appears  clearly  that  the  jus- 

when   he  adopts  the  latter  course  he  tice  of  the  case  requires  it;  Beckett  v. 

cannot  be  permitted  to  reconsider  his  Northwestern  Masonic  Aid  Assoc,  67 

action  after  the  plaintiff  has  made  his  Minn.  298;  Hulbertv.  Hohman,(Supm. 

proof  and  dismissed  his  witnesses,  and  Ct.  Spec.  T.)  22  Misc.  (N.  Y.)  248;  Pro- 

the  appellate  court  will  not  disturb  an  weeder  v.  Lewis,  (N.  Y.  City  Ct.  Gen. 

order   refusing  to  open   the    default.  T.)  24  Civ.  Pro.  (N.  Y.)  299,  11  Misc. 

Dudley   v,  Broadway  Ins.  Co.,  42  N.  (N.  Y.)  100;  Dean  v.  Gilbert.  92  Hun 

Y.  App.  Div.  555.  (N.   Y.)  427;  McDonald  t/.   Nebraska. 

ftw.     L  Kew  York  —  Sufficiency  of  41   C.   C.  A.   278,  loi   Fed.  Rep.  171; 

Amended   Pleading,    —    The    question  Howard  v.  U.  S.,  42  C.  C.  A.  169,  102 

whether  an  amended  complaint  or  an-  Fed.  Rep.  77;  Chicago  Great  Western 

swer  sets  forth  a  good  cause  of  action  R.   Co.    v.    Leavenworth   First   M.  E. 

or  defense  will  not  be  determined  on  Church,  42  C.  C.  A.  178.  102  Fed.  Rep. 

an  appeal  from    an   order    allowing,  85. 

Thilemann   v.   New   York,   71   N.   Y.  Snbstituting    Benefloiary.  —  Hamburg 

App.  Div.  595,  or  refusing,  Gerdau  r.  ».  Liverpool,  etc  ,  Ins.  Co.,  42  Fla.  86. 

Faber.  26  N.  Y.  App.  Div.  606,  the  ap-  Sabstitutlng  Holder  of  Legal  Title.  — 

plication  to  amend.  Germania    Bank   v.   Collins,    113   Ga. 

An  Order  Denyinff  a  Motion  for  Re-  loio;  Wheeler  v,  Stapleton.  99  Ga.  731; 

arf^umentoi  a  motion  for  leave  to  serve  Roush  v.  Charleston  First  Nat.  Bank, 

an  amended  pleading  is  not  appealable.  102   Ga.   109;    Wright   v.  Vermont  L. 

Peterson  v.  Felt,  61  N.Y.  App.  Div.  176.  Ins.  Co.,  164  Mass.  302. 

In  Iowa  an  order  striking  out  an  Sntirely    Kew     Plaintiff.   —    Contra^ 

amendment  is  *'  an  order  made  affect-  Service  v.  Farmington  Sav.  Bank,  62 

ing   a   substantial  right."  etc..  under  Kan.  857. 
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938.  See  note  i. 

939.  See  notes  i,  3. 

940.  See  note  1. 

c.  Misdescription  of    Defendant  —  Nominal 
Change.  —  See  notes  2,  3. 

S41«     See  note  i. 

d.  Adding   Plaintiffs  —  sututory  Proviiioiui.  —  See 
note  3. 

538*     1.  Missouri,  etc.,   R.   Co.   v,  that  such  an  amendment,  under  the 

White,  2  Indian  Ter.  23;  Woodram  v,  Tennessee  statute,  set  up  a  new  cause 

Cincinnati,  etc.,  R.  Co.,  (Ky.  1897)  38  of  action,  and  reversed  the  judgment 

S.  W.  Rep.  703;  Glenn  v.  Gerald,  64  S.  of  the  Circuit  Court,  with  directions  to 

Car.  236;  Middlesex   Banking  Co.  &.  grant   a  new  trial  and  to  sustain  the 

Smith,  52  U.  S.  App.  406,  holding  that  plea  of  the  statute  of  limitations  to  the 

such  amendment  is  not  the  statement  amended  declaration  (35  C.  C.  A.  24); 

of  a  new   cause  of  action.     See  also  but   before  a   new  trial  was   had  the 

Delisle  v,  Bourrtague,  105  La.  77.  plaintiff  took  a  voluntary  nonsuit  and 

d39.     1.  Cirwithin  v.  Mills,  2  Marv.  the  cause   was  dismissed,  when  he  re- 

(Del.)  232:    Chicago,   etc.,   R.   Co.  v.  brought  his    suit   in   the  state   court. 

Murphy,   198  III.  462.  holding  that  a  where  the  point  was  raised  and  decided 

claim  for  personal  injuries  against  a  as  above  indicated, 

railroad   is  not   assignable,   and   that  540.    1.  Mutual  L.  Ins.  Co.  v.  In- 

a  declaration  by  the  plaintiff,  "  suing  man  Park  Presb.  Church,  iii  Ga.  677. 

for   'the    use    of"    another,    may    be  2.  Adamson    v.    Bergen,    15    Colo, 

amended    by    striking    out    this   last  App.    396;     Maddox     v.     Central     of 

clause,   it   being    merely   surplusage;  Georgia  R.  Co.,   no  Ga.   301;  Stuart 

Burlington  Voluntary  Relief  Dept.  v,  e^.  New  York  Herald  Co.,  73  N.  Y.  App. 

Moore,  52  Neb.  719.  Div.  459;  Munzinger  v.  Courier  Co.. 

BeMriptio  PenonsB    may  be  stricken  82  Hun  (N.  Y.)  575  [approved  in  Olney 

out.      Atlanta   Brewing,   etc.,   Co.   v,  v,  Goodwin,  15  N.  Y.  App.  Div.  627] ; 

Bluthenthal,  lox  Ga.  541.  Nelson  v.  Brenham  Compress  Oil,  etc., 

S.  Smith  tr.  Columbia  Jewelry  Co.,  Co.,  (Tex.  Civ.  App.   1899)  51  S.  W. 

114  Ga.  698:  Gewe  v.  Hanszen,  85  Mo,  Rep.  514. 

App.  136.  After  a  Plea  in  Abatement  has  been 

lieatli  by  Wrongful  Act.  —  Van  Doren  filed,  if  it  appears  that  the  defendant 

V.  Pennsylvania  R.  Co..  35  C.  C.  A.  has  been  misdescribed  an  amendment 

282,  holding  that  the  plaintiff,  suing  as  will  be  allowed.     Tyler  z/.  Mutual  Dist. 

administratrixof  her  deceased  husband  Messenger  Co.,   13  App.  Cas.  (D.  C.) 

for  damages  for  his  death,  should  be  267. 

permitted  to  amend  so  as  to  declare  as  8.  Haggarty  v.  Strong,  10  S.  Dak. 
widow,  in  conformity  with  the  require-  585,  citin/^  1  Encyc.  of  Pl,  and  Pr.  517; 
ment  of  the  state  statute,  such  amend-  Durkee  v.  Conklin,  13  Colo.  App.  313; 
ment  not  changing  the  cause  of  action,  Carlton  v,  Grissom,  98  Ga.  118,  amend- 
not  affecting  the  measure  of  proof,  not  ment  showing  more  distinctly  that  the 
changing  the  issue  to  be  tried,  and  not  defendants  were  liable  as  partners; 
affecting  the  amount  of  the  recovery.  Moore  v,  Moore,  44  N.  Y.  App.  Div. 
But  sec  otherwise  in  Lower  v.  Segal,  253;  Alker  r.  Rhoads,  73  N.  Y.  App. 
60  N.  J.  L.  99.  Div.  158,  before   trial;    Baker  v,  Hor- 

So  in  Tenntssity  the  administrator  as  nick,  51  S.  Car.  313,  allowing  an  amend- 

plaintiff  in  such  an  action  is  the  party  nient  to  charge  the  defendants  indi- 

entitled  to  prosecute,  the  beneficiary  is  vidually  instead  of  as  partners;  Cour- 

not  a  party,  and  to  substitute  one  bene-  son  ?/.  Parker,  39  W.  Va.  521,  to  correct 

ficiary  for  another  is  not  to  set  up  a  a  variance  between  the  declaration  and 

new    cause    of     action.      Hooper    v.  the  writ. 

Atlanta,  etc.,  R.  Co..  107  Tenn.  712.  Ml*    1.  Newport  v.  Com.,  106  Ky. 

In  this  case  the  administrator  had  pre-  434. 

viously  brought  a  suit  which  was  re-  8.  Weedon   v.  Jones,    106  Ala.  336: 

moved    to    the    federal    court.      The  Murray  v,  Booker,  58  S.  W.  Rep.  788, 

United  States  Court  of  Appeals  held  22  Ky.  L.  Rep.  781;  Thillman  v,  Neal, 
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943.    e.  Adding  Defendants  —  At  oommoB  i*w.  —  See  notes 

I,  2. 

544.   /.  Striking  Out  Plaintiffs  —  Statutory  PtotMoiis. — 
See  note  i. 

g.  Striking  Out  Defendants  —  At  cmnmon   iaw.  — 

See  note  2. 

ff4S.     By  SUtato.  —  See  note  l. 

A.  Entire  Change  of  Parties.  —  See  note  3 

88  Md.  525;  Mills  V,  Callahan,  126  N.  Kin^,  65  Kan.  64;  Neher  v.  Armijo,  9 

Car.  756:  Laughlin  v.  Tips.  8  Tex.  Civ.  N.  Mex.  325. 

App.  649.     See  also  Tillery  v.  Cand-  In  Appellate  Gout.  —  \ti  Missouri  \\.v& 

ler,  ti8  N.  Car.  888.  held  that  on  appeal  from  a  judgtnent 

64d.    1.  Heffern  t^.  Hunt,  8  N.  Y.  of  a  justice  of  the  peace  in  favor  of 

App.  Div.  585,  citing  1  Encyc.  Of  Pl.  three  plaintiffs  on  a  joint  contract,  an 

AND  Pr.  542.  amendment  in  the  Circuit  Court  strik- 

2.  Rand  v.  Gibsort,  109  Ala.  266;  Mc-  Ing  out  the  names  of  two  of  the  joint 

Kissack  v.  Witz,  120  Ala.  412;  Beecher  plaintiffs  is  a  change  of  the  cause  of 

V.  Ireland,  8  Kan.  App.  lo;  Fears  v.  action  and  is  not  proper.     Slaughter. v. 

Riley.  148  Mo.  49;  People  v.  Brooklyn,  Davenport,  151  Mo.  26. 

6  N.  Y.  App.  Div.  202.  8.  Sels  v.  Greene,  88  Fed.  Rep.  127. 

As  to  rule  restricted  to  equitable  ac-  545.    1.  Underwriters  v.  Elbel,  108 

tions,   see    Heffern   v.  Hunt,  8  N.  Y.  Ga.  792;  Mulvane  v,  Sedgley,  10  Kan. 

App.  Div.  585.  App.    574,   6t    Pac.    Rep.   971 ;    Phlla- 

Wheii  Not  AUoved.  —  Under  a  statu-  delphia,  etc..  Coal,  etc.,  Co.  v.  Builer, 

tory  provision  requiring  that  actions  181  Mass.  468;  Peeples  v,  Mims,  64  S. 

in  the  municipal  court "  must  be  com-  Car.   226;  Sadler  v.  Nicholson,  49  S. 

menced  by  the  voluntary  appearance  Car.   7:  Sels  v.  Greens,  88  Fed.  R  :p 

of  and  joinder  of  issue  by  the  parties,  127,  under  the  California  statute. 

or  by  the  service  of  a  summons,    where  Indlvldttal  Kembers  of  a  Firm  may  be 

there  Is  no  appearance  on  behalf  of  a  stricken  out,  leaving   the  partnership 

person,  and  no  service  of  summons  on  by  its  firm  name  as  the  sole  defendant, 

htm,  and  he  is  a  necessary  party,  be-  Vinegar  Bend  Lumber  Co.  v.  Hamil- 

ing  a  member  of  the  firm  intended  to  ton-Brown  Shoe  Co  ,  129  Ala.  271. 

be  sued,  the  justice  has  no  right  to  add  Dismissed  After  Verdiot.  —  The  statute 

his  name  to  the  summons  after  trial  allowing  parties,  by  leave  of  court,  to 

and  thus  attempt  to  acquire  jurlsdic-  amend  at  any  time  before  verdict  does 

tion  over  the  partnership  firm.     Kest  not  authorize  an  amendment  by  a  dis- 

V.   Kimmel,  (Supm.    Ct.  App.  T.)  37  missal  after  verdict  as  to  one  of  two  de- 

Misc.  (N.  Y.)  826.  fendants    sued    jointly.      Holmes    r. 

Effect  of   MaUng  Hew  Defendant.  —  Tyler,  8  N.  Mex.  613. 

Afi;;r  a  new  party  is  brought  in  and  3.  Daugherty  s^.  Powe.  (Ala.  1900)30 

tiles  an  answer  in  the  nature  of  a  cross-  So.   Rep.    524;    Hallmark   9.    Hopper, 

bill  setting  up  his  legal  rights  and  seek-  119  Ala.  78,  holding  that  an  action  in 

ing  affirmative    relief,    the    party    at  the  name  of  "A  B,  agent  for  C  D,**  is 

whose  instance  he  was  brought  in  can-  the  suit  of  A   B,  and  that  the  words 

not  amend  his  pleading  so  as  to  pre-  **  agent  for  CD'*  are  merely  descrip- 

vent  a  hearing  of  the  case  upon  its  real  tive;  that  an  amendment  striking  out 

merits  and  deprive  such  new  party  of  the  words  "A  B,  agent  for,*'  and  leav- 

the  opportunity  to  establish  his  right  to  ing  the  suit  to  stand  In  the  name  of  C 

relief.    Spears  r.  Scott,  iii  Ga.  745.  D,  works  an  entire  changeof  the  party 

Ko  Ground  fbr  Dismissal  of  Aotion. —  plaintiff;  Collins  v.  Watson,  i  Penn. 
Where  a  township  is  a  party  to  a  suit,  (Del.)  397,  holding  that  in  an  action  by 
the  bringing  in  of  its  officers  as  code-  three  as  a  firm  an  amendment  by 
fendants  is  not  a  ground  for  dismissing  striking  out  one  of  the  individual  mem* 
the  action.  Baldwin  v.  Ohio  Tp.,  63  bers  would  be  to  substitute  a  new  plain- 
Kan.  885.  65  Fac.  Rep   700.  tiff  and   Is   not  allowable;  Hallett  v, 

544.     1.  MrrriR  v.  Wheal,  Ti  App.  Larcom,  (Idaho  1897)51  Pac.  Rep.  108; 

Cas.  (D.  C.)  2o\    Constitution  Pub   Co.  Wildermuih  v.  Long,  196  Pa.  St.  541: 

V,  Way,  94  Ga.    120;  Kansas  City   v.  Lusk  v,   Kimball,   87  Fed.   Rep.    545; 
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S40.    See  note  I. 

S48.    6.  Introducing  a  Hew  Canse  of  Action  or  Befense — a. 

Prevalence  AND  Extent  of  the  Rule  Forbidding  — under 

Oodei  and  StoUtaf.  —  See  note  I. 

Person  v.  Fidelity,  etc..  Co.,  84  Fed.  Idaho.  —  Another  and  distinct  causj 

Rep.  759.  of  action  cannot  be  introduced  by  way 

]fy  Addition  and  latoaetlon.  —  Broolts  of    amendment.     Hallett    v.   Larcom, 

V.  Collier,  3  Indian  Ter.  468.  (Idaho  1897)  51  Pac.  Rep.  108. 

546.  I.  Denver,  etc.,  R.  Co.  v.  Indiana  —  After  Cause  Is  Submitted. 
Loveland,  16  Colo.  App.  146;  Hughes  —Thrall  v,  Gosnell,  28  Ind.  App.  174; 
V,  Diamond  Match  Co.,  i  Penn.  (Del.)  Matthews  v.  Rund,  37  Ind.  App.  641. 
140;  Erskine  er.  Mcllrath,  60  Minn.  485,  Kansas.  —  The  statute  provides  for 
holding  that  the  attorney  for  the'  de-  amendments  to  conform  the  pleadings 
fendant  has  no  authority  to  consent  to  and  proceedings  to  the  facts  proved 
an  amendment  which  changes  the  ac-  when  such  amendments  do  not  sub- 
tion  from  one  against  the  defendant  as  stantially  change  the  claim  or  defense, 
receiver  to  one  against  him  individu-  State  v.  Krause,  58  Kan.  651.  In  Jew- 
ally:  Hajek  v.  Bohemian  Slavonian  ett  v.  Malott,  60  Kan.  509,  the  court 
Benev.  Soc,  66  Mo.  App.  568.  refused  to  disturb  the  action  of  the 

flabttitntlng   Names   of   Partners.   —  lower  court  in  striking  an  amendment 

Greer  z/.  Waxelbaum,  Its  Ga.  866,  hold-  introducing  a  new  and  distinct  cause 

ing  that  a  petition  against  '*  A  &  B  ''  as  of  action,  saying  that  the  allowance  of 

a  firm  alleged  to  be  composed  of  the  such  an  amendment  would  be  unwar. 

individuals  A  and  B  was  not  amenda-  ranted  under  the  statute, 

ble  so  as  to  make  it  an  action  against  Kentnoky.  —  An    amended    petition 

a  firm  described  as  "  C  and  B,*   com-  attempting  to  set  out  a  cause  of  action 

Cosed  of  C  and  6,  the  two  partnerships  upon  an  entirely  different  basis  shoulJ 

eing  different  entities.  not  be  allowed  to  be  filed,  and  if  fiie;l 

44§4    1.  Alabama.  —  For  cases  hold-  should  be  ignored.     Huff  v,  Logan, 

ing  amendments  to  be  proper  so  long  60  S.  W.  Rep.  483,  22  Ky.  L«  Rep.  1314. 

as  they  do  not  introduce  entirely  new  Xaine.  —  Nickerson  v.  Bradbury,  8S 

causes  of  action,  see  Central  of  Georgia  Me.  593;  Wllloughby  v,  Atkinson  Fui- 

R.  Co.  V,  Foshee,  T25  Ala.  199;  Spring-  nlshing  Co.,  93  Me.  185;  Jordan  v.  Mc- 

field  F..etc.,  Ins.  Co.  z/.  De  Jarnett,  III  Allister,    91    Me.   481;    Musgrave    v, 

Ala.  248.  Farren,  92  Me.  198. 

OolonMlo.  —  An  entirely  new  cause  of  Miohigan.  —  A    new    and    different 

action  cannot    be   introduced    by  an  cause  of  action  is  not  within  the  prov- 

amendment  over  objection.    Anderson  Ince  of    an    amendment.      Angell   7/. 

V,  Groesbeck,  26  Colo.  3;  Anthony  v,  Pruvn,  126  Mich.  16. 

Slayden,  27  Colo.  144.  Missouri.  —  An    amendment   is    not 

Oonneotlottt  —  Practice    Act,  —  See  proper  to  introduce  a   new  cause  of 

Goodrich  v.  Alfred,  72  Conn.  257;  Dun-  action,  Rice  v,  McClure,  74  Mo.  App. 

nett  V,  Thornton,  73  Conn.  1.  379;  Prueit  v.  Warren,  71  Mo.  App.  84, 

Georgia.  -— Colvard  i/.  Black,  no  Ga.  An  amendment  introducing  a  claim  in- 

642;  Harris  v.  Moss,  112  Ga.  9$;  Cox  consistent  with  the  original  claim  and 

V.    Henry,    113    Ga.    259;     Heins    v,  necessitating  a  change  in  the  defense 

Savannah,  etc.,  R.  Co.,  114  Ga.  678;  refused  on  the  trial.  Carter  v,  Dilley, 

Central  of  Georgia  R.  Co.  v.  Williams,  167  Mo.  564. 

105  Ga.  70;  Brooks  v.  Thrasher,  (Ga.  Kebraska.  —  It  seems  that  the  court 

1902)  42  S.  E.  Rep.  473;  Georgia  R-..  may  permit  the  defendant  to  set  up  a 

etc.,  Co.  V,   Roughton,   109  Ga.   604;  different   and    even    inconsistent    de- 

HortOn   V,  Smith,  115  Ga.  66;  Bruns-  fense  at   the  trial,  at  the  same   time 

wick  V.  Harvey,  T14  Ga.  733:  Williams  affording  to  the  plaintiff  an  opportunity 

V,  Hall,  103  Ga.  796;  Chandler  v.  West-  to  meet  it.     Dunn  v,  Bozarth,  59  Neb. 

em  Union  Tel.  Co.,  94  Ga.  442;  Mon-  244. 

tague  V,  Chattanooga,  etc.,  R.  Co.,  94  Kew  York.  —  The  Special  Term  has 

Ga.  668;  Atwater  v.  Hannah,  ^Ga.  1902)  powerio  allow  an  amendment  changing 

43  S.  E.  Rep.  1007.     But  as  to  setting  the  cause  of  action,  the  purpose  of  the 

up  new  defenses    before   the   Act  of  amended  and  original  pleadings  being 

189$,  see  Ford  t^.  Williams,  98  Ga.  238.  the  same.     Deyo  v.  Morss,  144  N.  Y. 
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2i6.  which  case  was  said  in  Rowell  v.  issues;  that  g  3347,  subdiv.  6,  extend- 

Moeller,  91  Hun  (N.  Y.)  421,  to  have  ing  §   723  to  all  couns,  was  not  in- 

effected  a  sweeping  change  in  the  prac-  tended  to  limit  the  powers  of  amend- 

tice  relating  to  amendments;  Goddard  ment  conferred  upon  municipal  courts 

V.  Cassell,  84  Hun  (N.  Y.)  43.  by  §  2944;  that  this  construction  does 

Before  Trial,  —  Siurges  %*,  New-  notclothemunicipalcourts  with  powers 
combe,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  greater  than  those  conferred  upon  the 
Misc.  (N.  Y.)  371,  in  which  case  the  Supreme  Court  at  its  trial  and  its 
amendment  was  allowed  because"  the  special  terms,  for  §  2944  makes  pro- 
peculiarities  of  the  litigation  placed  it  vision  for  an  adjournment  in  case  a 
within  the  discretion  of  the  court  to  de-  party  amends  and  thus  practically 
termine  whether  or  not  there  were  affords  similar  protection  to  the  oppo- 
laches  on  the  part  of  the  plaintilf  site  party  as  though  in  an  action  in  ihe 
which  should  defeat  his  application  to  Supreme  Court  he  had  t>een  sent  from 
amend."  Folloioing  Deyo  v,  Morss,  the  trial  to  the  special  term. 
144  N.  Y.  216.  See  also  Ziegler  «/.  Effect  of  Stipulation.  —  Deyo  v. 
Trcnkraan,  31  N.  Y.  App.  Div.  305.  Morss,  144  N.  Y.  216,  reversing  the  de- 

On    Trial.  —    Thilemann    v.    New  cision  of  the  Supreme  Court  (as  cited 

York,  71  N.  Y.  App.  Div.  595;  Abbott  in  this  note  in  the  original  article)  and 

V.   Meinken,  48  N.  Y.  App.  Div.  109;  holding  that  the  stipulation  authorized 

Keating   v,   Stevenson,  21  N.  Y.  App.  such  amendment    as    the  court    had 

Div.  604:  Smith  v.  Smith,  4  N.  Y.  App.  power  to  grant,  i,  e.,  the  substitution 

Div.  227,  in  which  cases  the  distinction  of  another  cause  of  action, 

is  drawn   between   the   power  of   the  North  Carolina.  —  A  cause  of  action 

court  at  special   term,    upon    motion  **  wholly  different "   from   that  origi- 

regularly  made,  and  the  power  of  the  nally  set  up  cannot  be  introduced  by 

court   upon   the   trial,  in   that  in   the  amendment.      Goodwin   v,   Caraleigh 

former  case   an   amendment  may  be  Phosphate,  etc.,   Works,   123  N.  Car. 

allowed    substantially    changing    the  162. 

issues.     See  also  as  to  allowing  amend-  Korth  Dakota.  —  It  lies    within    the 

men  is   by   the   trial  court:     People  v,  discretion  of  the  District  Court,  either 

Bremer,  69  N.  Y.  App.  Div.  14;  Pennie  before  or  after  judgment,  to  allow  an 

V.  Newburgh  Electric  R.  Co.,  47  N.  Y.  amendment  of  a  pleading  in  further- 

App.  Div.  635;  Block  v.  Third  Ave.  R.  ance  of  justice  if  the  amendment  does 

Co.,  60  N.  Y.  App.  Div.  191:  Zimmer  not  "change  substantially  the  claim 

V.   Chew,   34  N.   Y.   App.    Div.    504;  or  defense."       Rev.   Codes    N.    Dak. 

Mercantile  Bank  v.  Anderson,  27  N.  Y.  (1895),  §  5297.     Finlayson  ».  Peterson, 

App.  Div.  94;  Lupean  v.  Brainard,  20  (N.  Dak.  1902)89  N.  W.  Rep.  855.     See 

N.  Y.  App.  Div.  2X2;  Alden  v.  Clark,  to  the  same  effect  Mares  v.  Worming. 

86  Hun  IN.  Y.)  357;  United   Press  v,  ton,  8  N.  Dak.  329,  citings  i  Encyc.  of 

A.  S.  Abell  Co.,  73  N.  Y.  App.  Div.  Pl.  and  Pr.  548,  549. 

240;  Schoonmaker  v.   Blass,   88   Hun  Oklahoma.  —  Smock &.  Carter, 6 Okla. 

(N.  Y.)  179;  Stratton  v.  City  Trust,  etc.,  300,   holding  that   the   phrase  of  the 

Surety  Co.,  69   N.  Y.  App.  Div.  322:  statute,  "  when  such  amendment  does 

Craven  v,  Bloomingdale,  54  N.  Y.  App.  not  change  substantially  the  claim  or 

Div.  266;  Roessel  v.  Rosenberg  (N.  Y.  defense,"  relates  to  and  qualifies  only 

City  Ct.  Gen.  T.)  10  Misc.  (N.  Y.)  38.  the  one  which  immediately  precedes, 

If  the  amendment  cannot  be  made  i,  e,,  the  words"  or  conform  the  plead- 
on  the  trial  because  it  substantially  ing  or  proceeding:  to  the  facts  proved.'* 
changes  the  issue,  the  party  should  Oroffon.  —  Before  trial  a  new  cause 
procure  a  postponement  of  the  trial  of  action  may  be  introduced  so  long  as 
and  make  application  upon  notice  for  it  is  germane  to  the  subject-matter  of 
leave  to  amend.  Cauchois  v.  Proctor,  the  controversy,  as  is  evident  from 
I  N.  Y.  App.  Div.  16.  another  clause  of  the  statute   which 

tVAat  Stage /sDeemetl** Before  Trial.'*  specially    restricts    the     amendments 

—  But  compare  Stratton  v.  City  Trust,  made  on  the  trial  to  such  as  do  not 

etc.,  Co.,  69  N.  Y.  App.  Div.  322.  substantially  change  the  cause  of  ac- 

Municipal  Courts,  —  In  Shirtcliffe  v.  tion  or  defense.     Talbot  v.  Garretson, 

Wall,  68  N.  Y.  App.  Div.  375,  it  was  31  Oregon  256. 

held  that  under  Code  Civ.  Pro,  N.  Y.,  Ponnsylvaida.  —  Philadelphia  v.  Hes- 

§2944,  municipal  courts  are  empowered  tonville,  etc.,  R.  Co.,  203  Pa.  St.  38, 

to  allow  amendments  involving   new  with   respect    to    limitations;    Wilder- 
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550.    b.  General  Tests.  —  See  notes  i,  2,  3. 

math  v.  Long,  196  Pa.  St.  541;  Peter-  or  cause  of  action  sued  for  is  the  same 

son  V.  Pennsylvania  R.  Co.,  195  Pa.  in  both. 

St.  494.  Introduction  of  Entirely  New  Cause  of 

South  Carolina. —  Proctor  v.  Southern  Action.  —  Under  this  statute  it  is  not 
R.  Co.,  64  S.  Car.  491,  holding  that  the  permissible  to  strikeout  the  entire  sub- 
code does  not  authocize  a  new  cause  of  stance  of  a  declaration  which  does  not 
action  by  amendment;  Robert  v.  Ellis,  present  a  case  within  the  jurisdiction 
59  S.  Car.  137,  wherein  amendment  of  of  the  court  and  insert  a  quite  differ- 
answer  by  introducing  a  new  defense  ent  case  or  cause  of  action,  though  re- 
was  refused  in  the  appellate  court;  Mc-  lating  to  the  same  subject-matter  as 
Daniel  ».  Monroe,  63  S.  Car.  307.  hold-  that  of  the  first  declaration.  Ex  p. 
ing  that  the  limitation  as  to  the  intro-  Mansfield.  11  App.  Cas.  (D.  C.)  558. 
duction  of  a  new  cause  of  action  does  Cansas  Which  Could  Have  Been  Joined, 
not  apply  to  amendments  made  during  ^  In  some  jurisdictions  causes  of  ar- 
the  time  allowed  to  a  party  to  amend  tion  which  might  have  been  joined 
as  of  course.  originally  may  be  joined   by  amend- 

Yennont.  —  A   new  cause  of  action  ment.     Duckwall  v.   Brooke,  65  S.  W. 

cannot    be    introduced    by  additional  Rep.  357,  23  Ky.  L.  Rep.  1459;  Jackson 

counts.     Esterbrooks  v.  Fidelity  Mut.  v,  Fulton.  87  Mo.  App.  228,  as  to  the 

F.  Ins.  Co.,(Vt.  1902)52  Atl.  Rep.  420.  practice  before  justices  of  the  peace; 

West  Virginia.  —  An  amendment  is  Tripp  r.  Yankton,  10  S.  Dak.  516,  cit- 
proper  so  long  as  ii  does  not  introduce  ing  i  Encyc.  of  Pl.  and  Pr.  185,  upon 
a  new  substantive  cause  of  action  the  interpretation  of  the  term  **  trans- 
different  from  that  originally  declared  action  ;  "  Bowen  v.  Needles  Nat. 
upon.  Clarke  v,  Ohio  River  R.  Co.,  Bank,  79  Fed.  Rep.  49. 
39  W.  Va.  732.  ProTlnoe  of  Conrt  and  Jury,  —  The  con- 

Wisooniin.  —  A  Substantial  Change  of  st ruction  of  pleadings  is  not  to  be  sub- 
M^^CZ/iim,"  as  the  term  is  used  in  the  mitted  to  the  jury,  and  it  is  for  the 
statute,  need  only  stop  short  of  the  court,  upon  an  examination  of  the 
substitution  of  one  cause  of  action  for  pleadings,  to  decide  whether  the  cause 
another,  as  the  substitution  of  a  cause  of  action  set  up  in  additional  counts  is 
of  action  in  equity  for  one  at  law,  or  the  same  as  that  set  forth  in  the  origl- 
one  sounding  in  tort  for  one  on  con-  nal  declaration.  Chicago,  etc.,  R.  Co. 
tract.  Thus,  where  the  subject  of  the  v.  Ryan,  165  111.  88. 
action  (the  title  of  land)  and  the  remedy  Appeal.  —  In  Massachusetts  the  statute 
are  the  same  under  amended  and  origi-  provides  that  the  adjudication  of  the 
nal  complaints,  there  is  no  change  of  court  allowing  the  amendment  shall  be 
thecauseof  action;  though  the  material  conclusive  evidence  of  the  identity  of 
facts  are  changed  by  the  amendment  the  action.  Driscoll  v.  Holt,  170  Mass. 
and  the  character  of  the  evidence  re-  262.  But  in  Illinois  it  is  held  thai  the 
quired  to  render  the  remedy  resorted  appellate  court  is  not  concluded  by  ihe 
to  effective  is  also  changed.  Post  v,  finding  of  the  trial  court  allowing 
Campbell,  no  Wis.  378.  the   amendment,   such    finding   being 

In  Oliver  v.  Raymond,  108  Fed.  Rep.  conclusive  of  the  identity  of  the  *'  ac- 

927,    the  court   held    that    there    was  tion,"  not  of  the  "  cause  of  action;" 

nothing  in  the  Wisconsin  cases  to  pre-  and  statements  in  the  amended  plead- 

veni  the  court,  in  the  exercise  of  its  ing  or  in  a  replication  to  a  plea  of  the 

discretion,  from  allowing  the  introduc-  statute  of  limilations  that  the  causes 

tion  by  amendment  of  a  new  cause  of  of  action  are  the  same  do  not  avoid 

action  arising  out  of  the  same  transac-  the  statute.     Fish  v.  Farwell,  160  111. 

tion  and  which  might  have  been  joined  236. 

in   the   original   complaint;    and   that  556.     1.  Messenger  v.  Northcutt,  26 

such   amendment   might    be    allowed  Colo.  527;  Hume  v.  Kelly,  28  Oregon 

also  under  the  federal  statute.  398,  both  of  which  cases  cited  i  Encyc. 

United  States.  —  In  Magruderr/.  Belt,  of  Pl.   and  Pr.   556;  Painter  v.  New 

7  App.  Cas.  (D.  C.)  303.  it  was  held.  River  Mineral  Co.,  98  Fed.  Rep.  544. 

under  Rev.  Stat.  U.  S.,  §  954.  that  it  is  quoting  i  Encyc.  of  Pl.  and  Pr.  556, 

competent  for  the  court   to   allow    a  557,  and  applying  this  and  the  oiher 

change  by  am<*ndment  of  one  form  of  tests  mentioned  in  the  text.     And  see 

action  to  another  provided   the  claim  also  Whalen  v.  Gordon,  (C.  C.  A.)  95 

141 


957                              AMENDMENTS.  Vol.  L 

S«I7.    See  notes  i,  2. 

r.  What  Amendments  Are  Allowed  — (i)  Amplu 

fied  Statements,  —  See  note  4. 

Fed.    Rep.  305;    Hinsdale    County  w.  Mitchell  v.  Chase.  87  Me.   17a.    But 
Crump,  (Colo.  App.  1902)  70  Pac.  Rep.  see  Daaielly  v.  Cheeves,  94  Ga,  263. 
159-  McCandless  v.  Inland  Acid  Co..  4.  Armour  v,  Ross,  no  Ga.  403,  nV- 
115  Ga.  968;  Louisville,  etc.,  R.  Co.  v,  ing  i  Encvc.  of  Pl.  and  Pr.  556.    Sec 
Pointer.  69  S.  W.  Rep.  1108;  24  Ky.  L.  also  the  foUowinfir  cases: 
Rep.  772;  Angell  v.  Pruyn.  126  Mich.  ^ib^awa.  —  Tennessee,  etc.,  R.  Co. 
16;    Pennie  v.  Newburgh   Electric   R.  v.   Danforth.   112  Ala.   80,   as  to  ad- 
Co.,  47  N.  y.  App.  Div.  635;   Critelli  ditional  count  for  other  damages  aris- 
V.  Rodgers,  87  Hun  (N.  Y.)  530;  Deyo  ing    out    of     the    same    transaction; 
f/.  Morss.  74  Hun  (N.  Y.)  224.  Hted  in  Sheffield  v,  Harris,  112  Ala.  614. 
this   note   in    the   original   article,  re-  Calif  or  nia,  —  Vizw^x  oi  Wilson,  117 
f;^rJ^•^/in  144  N.  Y.  216.  Cal.    262;    Malone    f.    Johnson,   (Cal. 

556.  8.  Messenger  v,  Northcutt,  26  1897)  47  Pac-  R<^P-  579-  ^, 
Colo.  527;  Proctor  v.  Southern  R.  Co  .  Colorado,  —  Clough  v.  Rocky  Moun- 
64  S.  Car.  491;  J.  L  Case  Threshing  tain  Oil  Co.,  25  Colo.  520;  Johnson  v. 
Mach  Co.  V.  Eichinger,  15  S.  Dak.  530:  Cummings,  12  Colo.  App.  17. 
Phoenix  Lumber  Co.  v.  Houston  Water  Connecticut,  —  Mechanics'  Bank  v. 
Co.,  94  Tex.  456,  each  of  which  cases  Woodward,  (Conn.  1902)  51  All.  Rep. 
cited  I    Encyc.   of  Pl.   and  Pr.  556.  1084. 

See  also  the  following  cases:  Georgia,  — Oliver  v»  Powell,  114  Ga. 

Illinois,  —  Illinois  Trust,  etc..  Bank  592;  Western  Union  Tel.  Co.  v.  Smith, 

V.  La  Touche.  lot  111.  App.  341;  Wolf  93  Ga.  635;  Daniclly  v.  Cheeves.  94  Ga. 

V,  Collins.  94  111.   App.   518,  with  re-  263;  Chandler  ?/.   Western  Union  Tel. 

spect  to  the  statute  of  limitations.  Co.,  94  Ga.  442:  Clarke  ff.  East  Atlanta 

/«</ifliitf.  —  Thrall  z'.  Gosnell.  28  Ind.  Land  Co.,    113    Ga.    21;    Central    of 

App.  174.  Georgia  R.  Co.  v.  Mosely,  H2  Ga.  914; 

Michigan,  —  Angell    v,    Pruyn,   126  Wingate  v,  Atlanta  Nat  Bank,  95  Ga. 

Mich.  16.  i:  Augusta  v,  Lombard,  99  Ga.  282; 

Missouri,  —  Heman    v,    Glann,    129  Florida  Cent.,  etc.,  R,  Co.  v.  Hays,  99 

Mo.  325;  Burnham  v,  Tillery,  85  Mo.  Ga.  290;  Craven  v.   Walker,  loi   Ga, 

App.  453.  845;  Haralson  County  v.  Golden.   104 

New  York,  —  Martin  v.  Home  Bank,  Ga.   19;  Whitley  v,    Bagq^ett,  104  Ga. 

30  N.  Y.  App.  Div.  498.  22;  Atlanta  Land,  etc..  Co.  v.  Haile, 

Oregon,  —  Faste  v.  Standard  L..  etc.,  106  Ga.  498;  Roberts  v.  Leak,  108  Ga. 

Ins.  Co.,  26  Oregon  449.  806;  Macon  v.  Melton,  115  Ga.  153. 

Texas,  —  Lynch  v,  Ortleib,  87  Tex.  Illinois.  -Illinois  Steel  Co.  z^.  Richter, 

590;  Stewart  v,   Robbins,   (Tex.   Civ.  82  111.  App.  45;  Belvidere  v,  Crichton, 

App.    1901)  65   S.   W.  Rep.  899,   with  81  111.  App.  595. 

reference  to  the  statute  of  limitations;  Kentucky,  —  Louisville,  etc.,  R.  Co. 

Schneider-Davis  Co.  v.  Brown.  (Tex.  v.  Kice,  60  S.  W.  Rep.  705,  22  Ky.  L. 

Civ.  App.  1898)  46  S.  W.  Rep.  108.  Rep.  1462;  Ford  Lumber,  elc,  Co.  v. 

United  States.  —  Whalen  v,  Gordon.  Clark,  (Ky.  1902)  68  S.  W.  Rep.  443; 

(C.  r.  A.)  95  Fed.  Rep.  305;  Seymore  Louisville,  etc..  R.  Co.   v.   Pointer,  69 

V.  Frdnklin,  92  Fed.  Rep.  122.  S.  W.  Rep.  1108,  24  Ky.  L.  Rep.  772, 

The  Gharaoter,  not  the  quantum  of  the  holding,  in  a  cause  of  action  for  wrong- 
evidence  must  be  the  same.  Schwab  ful  death,  which  arose  in  another  state. 
Clothing  Co.  v.  St.  Louis,  eic,  R.  Co.,  that  the  statute  of  such  state  might  be 
71  Mo.  App.  241.  pleaded  by  way  of  amendment;  Ash- 

8.  Messenger  v,  Northcutt.  26  Colo,  ford  v.  Tipton,  (Ky.  1899)  53  S.  W.  Rep. 

527,   citini^  I   Encyc.  of  Pl.  and  Pr.  268. 

556;  Whalen  v.  Gordon,  (C.  C.  A.)  95  Maine,    —    South      Thomaston     v. 

Fed.  Rep.  305.  Friendship,  95  Me.  201. 

557.  1.  Phoenix  Lumber  Co.  v,  Michigan,  —  Hoyt  v,  Wayne  Circuit 
Houston  Water  Co.,  94  Tex.  456.  citint^  Judge.  117  Mich.  172;  Willet  v, 
1  Encyc.  of  Pl,  and  Pr.  556.  Michigan  Cent.  R.  Co.,  114  Mich.  411, 

2.  Dunnett  z'.  Thornton,  73  Conn,  i;  holding  the  refusal  to  permit  an  amend- 

Brunsivjck   v.    Harvey,    114  Ga.   733;  ment    to     be    erroneous;     Harris    v. 
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9S8.    Antwert.  —  See  note  I. 
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note  2. 


(2)  Correcting  Misdescriptions.  —  See  notes  3,  4. 

(3)  Making  Allegations  More  Formal  or  Precise. 


—  See 


Chamberlain,   126  Mich.  280,  holding  860;  Johnson  v.  Staenglen,   52   U.   S. 

thai  an  amendment  ma^  be  allowed  to  App.  537. 

make  sufficient  an  allegation  of  the  as-  Kisdeoeriptioii  of  an  Instrument  may  be 

signment  of  the  claim  upon  which  the  corrected    bj^   amendment.      Lytle   v, 

plaintifl  sues.  Dothan  Bank,  121  Ala.  215;  Chambers 

Missouri.    —   Glover    v.    American  v.  Talladega  Real  Estate,  etc.,  Assoc, 

Hominy  Flakes  Co.,  76  Mo.  App.  103.  126  Ala.  296,  which  latter  case  is  like 

Mimtana,  —  Murray   v,   Tingley,    20  Reed  v.  Scott,  30  Ala.  640,  cited  in  this 

Mont.  260.  note  in  the  original  aritcle. 

Nebraska.  —  Monroe  v,  Reid,  46  Neb.  500.    2.  Aktbama,  — Exp.  Sullivan, 


316;  Undeland   v.   Stanfield,   53   Neb. 
120. 

North     Carolina.    —    Rountree     v. 
Blount,  129  N.  Car.  25. 


106  Ala.  80. 

Califvmia,  —  Frost  v.  Witter,  132 
Cal.  421;  French  v.  McCarthy,  125  Cal. 
508;    Stockton    Combined    Harvester. 


Texas.  —  Texas,  etc.,  R.  Co.  v.  Eber-    etc.,  Works  v,  American  F.  Ins.  Co., 
hart,  (Tex.   Civ.  App.  1897)  40  S.  W.     121  Cal.  182. 


Rep.  1060;  The  Oriental  v.  Barclay,  i6 
Tex.  Civ.  App.  193:  Tynberg  v.  Cohen, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  157; 
Galveston,  etc.,  R.  Co.  v.  Eckles,  (Tex. 


Colorado.  —  Hinsdale  County  v. 
Crump,  (Colo.  App.  1902)  70  Pac.  Rep. 
159:  Mullins  V.  Gilligan,  12  Colo.  App. 
13;  Gam  brill  v.   Brown  Hotel  Co.,  11 


Civ.   App.   1900)  60  S.   W.    Rep.   830;  Colo.  App.  529. 

Galveston,   etc.,    R.    Co.    v.    English,  Delaware.  —  Covington  v.  Simpson, 

(Tex.  Civ.  App.   1900)  59  S.  W.  Rep.  (Del.  1901)  52  Atl.  Rep.  349;  Kirwan 

626;  Missouri  Pac.  R.  Co.  v.  Foreman,  Mfg.   Co.  v.  Truxton,   i   Penn.  (Del.) 

(Tex.  Civ.   App.   1898)  46  S.  W.  Rep.  409. 

834;  Smith  V.  Connor,  (Tex.  Civ.  App.  Georgia.    —    Sugarman     v.    Atlanta 

1898)46  S.  W.  Rep.  267.  Consol.  St.  R.  Co.,94  Ga.  604;  Roberts 

United  States,  —  Leeds  v.  Evans,  99  v.  Leak,  108  Ga.  806:  Marietta  Paper 

Fed.  Rep.  28.  Mfg.   Co.    v.    Bussey,    104    Ga.    477; 

KuTOwing  the  Complaint.  —  See  Con-  Roush  v.  Charleston  First  Nat.  Bank, 


cannon  v.  Smith,  134  Cal.  14;  Causey 
V.  Causey,  106  Ga.  188;  Roush  v. 
Charleston  First  Nat.  Bank,  102  Ga. 
109;  South  Thomaston  v.  Friendship, 
95  Me.  201;  Rose  v.  Mitchell,  21  R.  L 
270;  District  of  Columbia  v.  Talty,  182 
U.  S.  510. 

M%^  1.  Gloddish  v.  Godchaux,  46 
La.  Ann.  1571;  Meade  v.  Jones,  13 
Tex.  Civ.  App.  320;  Brown  v.  Baruch, 
24  Wash.  572. 

Conntarolaim.  —  As  long  as  the  plead- 


102  Ga.  109;  Allen  v.  Stephens,  107  Ga. 
733;  King  V.  McGhee,  99  Ga.  621; 
Savannah,  etc.,  R.  Co.  v.  Pollard,  (Ga. 
1902)42  S.  E.  Rep.  525;  Travelers  Ins. 
Co.  V.  Gray,  115  Ga.  764. 

Idaho.  —  Keenan  v.  Washington 
Liquor  Co.,  (Idaho  1902)  69  Pac.  Rep. 
112. 

Illinois.  —  Molt  V.  Chicago,  etc.,  R. 
Co.,  102  111.  App.  412. 

Indian  Territory,  —  PurccU  Mill, 
etc.,  Co.  V.    Kirkland,   2    Indian  Ter. 


ings  are  limited  to  matters  pertaining    169;  Hunt  v.  Hicks,  3  Indian  Ter.  275. 


to  the  same  transaction,  amendments 
are  proper.  An  answer  may  be 
amended  so  as  to  set  up  a  counter- 
claim. Hyman  v.  Jockey  Club  Wine, 
etc.,  Co.,  9  Colo.  App*  299;  Foster  v. 
Henderson,  29  Oregon  210;  Ladd  v. 
White,  (Wis.  1902)  92  N.  W.  Rep.  365. 

3.  Gordon  v.  Mackey,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  586. 

4.  Armour  v.  Ross,  no  Ga.  403,  cit- 
ing I  Encyc.  of  Pl.  and  Pr.  558,  559; 
Sanguine! t  v.  Webster,  153  Mo.  343; 
Mitierwallner  v.  Supreme  Lodge,  etc., 
(N.  Y.  City  Ci.  Gen.  T.)  37  Misc.  (N.  Y.) 


Iowa.  — Taylor  v.  Taylor,  no  Iowa 
207. 

Kentucky.  —  Griffith  v.  Blue  Grass 
Bldg.,  etc.,  Assoc.,  (Ky.  1900)  57  S.  W. 
Rep.  486. 

Maine,  —  Jenness  v.  Barron,  95  Me. 

531. 

Massachusetts.  —  Lewis  v.  Jackson, 
165  Mass.  481,  as  to  amendment  of 
complaint  in  summary  process,  to  per- 
fect description  of  premises;  Scannell 
V.  Hub  Brewing  Co.,  178  Mass.  288. 

Michigan.  —  Dawson  v.  Peterson, 
no  Mich.  431,  as  to  amendment  set* 
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S63.     See  note  i. 


ting  up  an  assignment  to  the  plaintiff  new    cause    of    action.      Bricken    v. 

of    the    claim    sued    on;     Stanley    v.  Cross,   163  Mo.  449;    East  Tennessee 

Anderson,    107   Mich.   384;  Phalen  v.  Iron,   etc.,  Co.   v.  Broyles,  9s  Tenn. 

Detroit,    126     Mich.    6S3.       See    also  6x2;  Bowles  v.  Smith,  (Tex.  Civ.  App. 

Smalley  v.  Northwestern  Terra-Cotta  1896)  34  S.   W.    Rep.   381;  Taylor  v. 


Gabbert,    70 


V. 
V, 


Co.,  113  Mich.  141. 

Minnesota.  —  Niven  v.  Craig,  63 
Minn.  20. 

Missouri,  —  Pence    v. 
Mo.  App.  201. 

Nnu    York.    —   National    Bank 
Rogers,    166    N.   Y.    380;    Craven 
Bloomingdale,  54  N.  Y.  App.  Div.  266: 
Logeling  v.  New  York  El.  R.  Co.,  5  N. 
Y.  App.  Div.  198;  Moore  v. 
N.  Y.  App.  Div.  253. 

North  Carolina,  —  Martin  v,  Fayette- 
ville  Bank,  131  N.  Car.  121. 

Oklahoma,  —  Lookabaugh  v.  La 
Vance,  6  Okla.  358. 

Oregon,  —  Osgood  v.  Osgood,  35  Ore- 
gon i;  Bailey  v.  Wilson,  34  Oregon 
186. 

South  Carolina,  —  Tumbleston  v, 
Rumph,  43  S.  Car.  275:  Brown  v, 
Carolina  Midland  R.  Co.,  58  S.  Car. 
466. 


Brown,  8  Tex.  Civ.  App.  261. 

New  Demise,  —  The  plaintiff  may 
amend  a  declaration  in  ejectment, 
brought  upon  the  joint  demise  of 
several,  by  striking  the  names  of  all 
except  one  of  his  lessors,  but  the  same 
thing  is  not  accomplished  by  intro- 
ducing a  new  and  separate  demise  from 
himself.  Burbage  v,  Fitzgerald,  98 
Moore,  44  Ga.  582,  with  respect  to  the  statute  of 
limitations. 

In  Unlawftd  Entry  and  Dttaintr,  under 
the  Missouri  statute,  the  description 
of  the  properly  may  be  amended. 
Schworer  v,  Christophel,  72  Mo.  App. 
116. 

In  Partition  an  amendment  of  the 
complaint  may  be  allowed  so  as  to  in- 
clude specific  tracts  omitted.  Adams 
V,  Hopkins,  (Cal.  1902)  69  Pac.  Rep. 
228. 

To  Moot  Different  View  of  Legal  Conee- 


South  Dakota,  —  Olson  z'.  Burlington,    qnenoei.  —  Where   a    pleading  errone- 


etc.,  R.  Co.,  12  S.  Dak.  326. 

Texas.  — Orange  Mill-Supply  Co.  v, 
Goodman,  (Tex.  Civ.  App.  1900)  56  S. 
W.  Rep.  700;  Schneider-Davis  Co.  v. 
Brown,  (Tex.  Civ.  App.  1898)  46  S.  W. 


ously  describes  the  real  transaction,  an 
amendment  is  allowable  which  in  fact 
presents  the  same  transaction,  although 
by  a  different  mode  of  statement, 
founded  upon  a  different  view  of  the 


Rep.  108;  Herring  v.  Patten,  18  Tex.     legal  consequences.    Dunnett  v.  Thorn- 


Civ.  App.  147;  Texas,  etc.,  R.  Co.  v, 
Johnson,  (Tex.  Civ.  App  1896)  34  S. 
W.  Rep.  186;  Fields  v.  Ft.  Worth,  etc., 
R.  Co.,  (Tex.  Civ.  App.  1895)  30  S.  W. 
Rep.  255:  Supreme  Tent,  elc,  v.  Cox, 
<Tex.  Civ.  App.  1901)  60  S.  W.  Rep. 
971;  Missouri,  etc.,  R.  Co.  v.  McFad- 
den,  (Tex.  Civ.  App.  1895)  32  S.  W. 
Rep     i8;    Burnett    v.    Casteel,   (Tex. 


ton,  73  Conn,  i;  Moran  v,  Bentley,  71 
Conn.  623;  Lovell  v.  Hammond  Co.,  66 
Conn.  500. 

563.  1.  Alabama,' —  Exp.  Sullivan, 
106  Ala.  80;  Bibby  v,  Thomas.  131  Ala. 
350. 

Illinois,  —  Chicago  North  Shore  St. 
R.  Co.  i>.  Payne,  192  III.  239. 

Kentucky.    —    H.    Felt  man    Co.    v. 


Civ     App.    1896)  36  S.   W.   Rep.  782;     Thompson,  58  S.  W.  Rep.  693,  22  Ky. 


Worsham  r.  Vignal,  14  Tex.  Civ.  App. 
324;  Texas,  etc.,  R.  Co.  v.  Fuller,  13 
Tex.  Civ.  App.  151;  Ellis  v,  Mabry, 
(Tex.  Civ.  App.  i90i)6oS.  W.  Rep.  571. 
Ufiited  States .  —  American  Alkali  Co. 
V.  Campbell,  113  Fed.  Rep   398. 


L.  Rep.  757:  Dennis  v.  Cock,  (Ky. 
1899)  50  S.  W.  Rep.  30,  giving  more 
accurate  description  of  land  in  action 
to  quiet  title;  Fuqua  v,  Bogard,  62  S. 
W.  Rep.  480,  22  Ky.  L.  Rep.  1910. 
Maine.    —    South     Thomaston     v. 


Death    by  WrongAil    Aot.  —  Chicago    Friendship,  95  Me.  201. 


City  R.  Co.  V.  Hackendahl,  188  111.  300; 
Love  V.  Southern  R.  Co.,  108  Tenn. 
104. 

In  Qectment.  —  A  Misdescription  of 
the  land  may  be  corrected  by  amend- 
ment.    Buchanan  v,  Larkin,  116  Ala. 

43^. 

But  an  amendment  embracing  land 

not  in  the  original  pleading  sets  up  a 


Massachusetts.  —  Stewart  v,  Thayer, 
170  Mass.  560. 

Nebraska.  —  Swain  v.  Savage,  55 
Neb.  687;  Welch  v.  Milliken,  57  Neb. 
86;  Tackaberry  v,  Gilmore,  57  Neb. 
450 

Ne7v  York,  —  McCready  v.  Staten 
Island  Electric  R.  Co.,  51  N.  Y.  App. 
Div.  338;  Blum  V,  Dabritz,  (N.  Y.  City 
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tS63«     (4)  Saftu  Allegations  in  Different  Form.  —  See  notes 

2,  3- 

963.     (5)  In  Actiofis  for  Negligence.  —  See  note  I.     See  also 

Negligence. 

[An   amendment  may  be  allowed   for  the  purpose  of 

pleading  freedom  from  contributory  negligence.     See  note  i^.] 

tS64«     (6)  In  Actions  for  Slander, — See   note  4.     See  also 

Libel  and  Slander. 

(7)  Summary  Statement  of  the  Rule.  —  See  note  5. 

Ct.  Spec.  T.)  78  N.  Y.  Supp.  207,  as  10  Rep.  407.     And  an  amendment  chang- 

amendmeni  of  demuirer.  ing  the  allegation  of  negligent  killing 

Rhode  Island.  —  Rose  v.  Mitchell,  21  to  one   of   wanton  and  wilful   killing 

R.  I.  270.  does  not  introduce  an   entirely   new 

South  Carolina.  —  Bell  v.  Floyd,  64  cause  of  action.     Central  of  Georgia  R. 

S.  Car.  246.  Co.  v.  Foshee,  125  Ala.  199. 

Texas.  —  McRaezr.  While,  (Tex.  Civ.  la,  Chicago  City   R   Co.  r.  Cooney, 

App.  1897)  42  S.  W.  Rep.  793:  Texas,  196  111.  466;    Illinois  Cent.  R.  Co.  v. 

etc.,  R.  Co.  V.  Grimes,  (Tex.  Civ.  App.  Weiland,   179  III.  609:  Taylor  v.  Star 

1895)  29  S.  W.  Rep.  1104;  St.  Louis  Coal  Co.,  no  Iowa40;  Willet  v.  Michi- 
Type  Foundry  v.  Taylor,  (Tex.  Civ.  gan  Cent.  R.  Co.,  114  Mich.  411;  Prait 
App.  1901)  65  S.  W.  Rep.  677.  V.  Davis,  105  Mich.  499. 

d«3.    8.  Chicago    City    R.   Co.    v,  504.     4.   See    Phelan    v.    Rycroft, 

McMeen,  102  III.  App.  318.  (Supm.  Ct.  Spec.  T.)27  Misc.  (N.  Y.)48. 

8.  Adamson  V.  Bergen,  15  Colo.  App.  ff.  Strang  v.   Branch  Circuit  Judge, 

396;  Chicago,  etc.,  R.  Co.  v,  Ryan,  165  108  Mich.  229;  Detroit  v.  Wayne  Cir- 

III.  88;  Ohio,  etc.,  R.  Co.  v.  Stein,  140  cuit  Judge,   125  Mich.   634;    Pratt  v. 

Ind.  61;  Driscoll   v.  Holt,   170  Mass.  Davis,  105  Mich.  499;  Richardson  v, 

262.  Carbon  Hill  Coal  Co.,  18  Wash.  368, 

563.     1.   Chicago  Gen.    R.   Co.    v.  each  of  which  cases  cited  i  Encyc.  of 

Carroll,  189  III.  273;  Wolf  v,  Collins,  Pl.  and  Pr.  564.     See  also  the  follow- 

94  111.  App.  518;  Wade  :/.  City,  etc.,  R.  ing  oases: 

Co.,  36  Oregon  311;  Austin,  etc.,   R.  ^/n^Ma.  —  Topscott  v,  Gibson,  lag 

Co.   V.    Flannagan,   (Tex.    Civ.    App.  Ala.  503. 

1897)  40  S.  W.  Rep.  1043;  Cincinnati,  Colorado,  —  Kilham  v.  Western 
etc.,  R.  Co.  V.  Gray,  41  C.  C.  A.  535,  Bank,  etc.,  Co.,  (Colo.  1902)  70  Pac. 
loi  Fed.  Rep.  623.  Rep.  409;  Lemp  v.  Ryus,  7  Colo.  App. 

Allaying  DifRnrent  Defect.  —  See  also  37. 

Caswell   V,   Hopson,   (Tex.  Civ.  App.  Georgia,  —  Liverpool,  etc.,   Ins.  Co. 

1898)  47  S.  W.  Rep.  54;  Texas,  etc.,  R.  v,  Ellingion,  94  Ga.  785. 

Co.    V.    Buckalew,   (Tex.    Civ.    App.  Illinois,    —   Griffin    Wheel     Co.    v. 

1896)  34  S.  W.  Rep.  165.  But  see  Chi-  Markus,  180  111.  391;  Illinois  Cent.  R. 
cago,  etc.,  R.  Co.  v.  Scanlan,  170  111.  Co.  v.  Souders,  178  III.  586;  Hancbett 
loC.  V,  Ives,  171  III.  122;  Chicago,  etc.,  R. 

Additional  Speoifioationa  of  Negligence  Co.  v.  Henneberry,  153  111.  354:  lUi- 

do  not  create   a  new  cause  of  action  nois  Cent.  R.  Co.  v,  Campbell,  58  111. 

with  respect  to  the  statute  of  limita-  App.  275. 

tions.     Cross  v,  Evans,  52  U.  S.  App.  Kansas,  —  Emporia    Nat.    Bank    v, 

720,  86  Fed.   Rep.   i;  Swift  r.  Foster,  Layfeth,  63  Kan.  17. 

163  111.  50.  Kentucky,  —  Adams  Oil  Co.  v.  Christ- 

Af    to  Initanoes  of  Improper  Amend-  mas.  loi  Ky.  564.    See  also  Bright  v. 

mente,  such  as  setting  up  new  causes.  First  Nat.  Bank,  106  Ky.  702. 

see  Chicago  City  R.  Co.  v.  Leach,  182  Missouri.  —  Ross  v,  Cleveland,  etc., 

Ill*  359:  Box  ^-  Chicago,  etc.,  R.  Co.,  Mineral  Land  Co.,  162  Mo.  317;  Law- 

107  Iowa  660;  Byard  v.  Palace  Cloth-  lence  v.  Atchison,  etc.,  R.  Co.,  61  Mo. 

ing  House  Co.,  85  Minn.  363.  App.  62. 

Changing  the  Degree  of  Hegligence  is  New  Hampshire.  —  Chase  v,  Corson, 

not  the  statement  of  a  different  cause  67  N.  H.  598. 

of    action.       Roseberry    v.     Newport  North  Carolina.  —  Pender  v,  Mallett, 

News,  etc.,  R.  Co.,  (Ky.  1897)  39  S.  W.  123  N.  Car.  57. 

Supp.  PI.  ^  Pr.—io  X49 
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Si%7.    See  note  i. 

d.  What  Amendments  Are  Not  Allowed  —  (i) 

Changing  Contract  to  Tort^  and  Vice  Versa.  —  See  notes  4,  5. 

tS08.    (2)  Changing  Legal  to  Equitable  Action^  and  Vice  Versa. 
—  See  note  2. 

North,  Dakota.  —  Finlayson  v,  Peter-  allegations  contradictory  of  allegations 

son,  (N.  Dak.  1902)  89  N.  W.  Rep.  855.  in  his  answer  is  not  a  ground  of  de- 

Oklahoma.  —  Swope  v.    Burnham,   6  murrer.     Fields  v.   Haley,  (Tex.  Civ. 

Okla.  736.  App.  1899)  52  S.  W.  Rep.  115. 

Pennsylvafda.  —  Little  v.   Fairchild,  Tka  Praytr  fbr  Ealief  may  be  changed. 

195  Pa.  St.  614.  Mullen  v.  McKim,  22  Colo.  468;  Water- 

Tennessee,  —  Fry     v,     McCord,    95  bury    v.    Fisher,    5    Colo.    App.   362; 

Tenn.  678.  Hooks  v.  Booker,  94  Ga.  712;  Wood  v. 

Texas.  —  Sherman  Oil,  etc.,  Co.  v.  Bewick  Lumber  Co.,  Z03  Ga.  235. 

Stewart,  17  Tex.  Civ.  App.  59;  Camp-  Beplevin  to  Trover. —  In  an  action  of 

bell  V.  Nicoleni,  (Tex.  Civ.  App.  1896)  replevin,  it  Is  not  an  abuse  of  discre- 

35  S.  W.  Rep.  74;  Southern  Pac.  Co.  tion  to  allow  the  plaintiff  to  amend  his 
V,  Wellington,  (Tex.  Civ.  App.   1896)  pleading  on  the  trial  after  the  evidence 

36  S.  W.  Rep.  1114;  Moses  r.  Union  is  closed  but  before  final  submission 
Pac.  R.  Co.,  (Tex.  Civ.  App.  1897)  4'  ^^  the  cause,  so  as  to  support  a  re- 
S.  W.  Rep.  154;  Moore  v,  Williams,  covery  for  a  conversion,  where  it  ap- 
(Tex.  Civ.  App«  1901)  62  S.  W.  Rep.  pears  that  he  could  not  have  judgment 
977.  with  respect  to  the  statute  of  limi-  for  possession  of  the  property  because 
tattons;  Texas  Cent.  R.  Co,,  v.  Frazier,  the  defendant  had  disposed  of  it  be- 
(Tex.  Civ.  App.  [896)  34  S.  W.  Rep.  fore  the  action  was  begun,  and  it  does 
664.  not  appear  that  the  plaintiff  knew  this 

Virginia,  —  New  River  Mineral  Co.  when  he  brought  suit.     Henderson  v, 

V.  Painter,  100  Va.  507.  Hart,  122  Cal.  332;  Craven  v.  Russell, 

Common  Connti  and  Special  Contraot.  118  N.  Car.  564. 

—  Fish   r.   Farwell,   160  III.   236,  and  567.     1.  Frost  v.    Witter,  132  Cal. 

Flint,,  etc.,   R.  Co.   v,  Wayne  Circuit  421,  referring  to  cases  W/r^f  in  i  Encyc. 

Judge,  108  Mich.  80,  which  cases  are  of  Pl.  a.vd  Pr.  463. 

like   People   v.  Judge,   27  Mich.  138,  4.  In  Now    Tork.  —  See    Martin    v. 

cited    in    this     note    in    the    original  Home  Bank,  30  N.  Y.  App.  Div.  498, 

article.  holding  that  the  pat ticular  amendment 

Adding  Coant  on  Jndgment.  —  In  an  did  not  change  the  action  from  one  for 

action  of  contract  upon  an  account  an-  negligence  to  one  on  contract, 

nexed,  a  count  may  be  added  upon  a  6.    M.    V.    Monarch    Co.    v,    Terre 

judgment  obtained   in   another    state  Haute  First  Nat.  Bank,  105  Ky.  336; 

upon  the  same  account.     The  techni-  Southern    Lumber    Co.    v.    Wireman, 

cal  change  to  res  judicata  does  not  pre-  (Ky.  1897)  41  S.  W.  Rep.  297,  holding 

vent  its  being  **  the  cause  for  which  it  that  the  court  must  require  an  election; 

[the    action]     was     intended     to    be  Buerstetta  v.  Tecumseh  Nat.  Bank,  57 

brought,"  as  these  words  are  used  in  Neb.   504,  with   respect   to,  statute  of 

the  statute.     H.  C.  Miner  Lithographic  limitations:  Missouri,  etc.,  R.   Co.  v, 

Co  V.  Wagner,  177  Mass.  404.  Levy,  23   Tex.  Civ.    App.   686,  where 

Seeking  an  Additional Seoovery  only  as  different  facts  are  relied  on;  Blalock 

an    incident     10    the    suit    originally  v.  Equitable  L.  Assur.  Soc.,  73  Fed. 

brought  does  not  constitute  the  setting  Rep.  655. 

up  of  a  new  cause  of  action.     Fidelity,  But  it  is  otherwise  in  7>xax,  where 

etc.,  Co.  V,  Allibone,  15  Tex.  Civ.  App.  tne  facts  relied  on  in  the  original  and 

178.  the  amended  pleadings  are  the  same. 

An  Addition  of  an  Item  of  Damage  does  Gulf,  etc.,  R.  Co.  v.  Richards,  11  Tex. 

not   introduce  a  new  cause  of  action.  Civ.  App.  95. 

Connell  v.  McNett.  109  Mich.  329.  See  So  in  Connecticut  such  an  amend- 
also  Mahon  r.  New  York,  (C.  PI.  Gen.  ment,  relating  merely  to  the  manner  of 
T.)  10  Misc.  (N.  Y.)  664;  Frankfurter  r.  stating  the  same  cause  of  action,  is 
Home  Ins.  Co.,  (C.  PI.  Gen.  T.)  10  permissible.  Lovell  v.  Hammond  Co., 
Misc.  (N.  Y.)  157.  66  Conn.  500. 

Contradiotory  Katter.  —  That  the  de-  5611.    2.  Gibons  v.  Denver  Broker- 

fendant's    trial    amendment   contains  age,  etc.,  Co.,  (Colo.  App.  1902)  67  Pac 
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S69.     See  note  i, 

(3)  Clianging  Common-law  Action  to  Statutory^   and 
Vice  Versa.  —  See  note  2. 

ff70.     See  note  i. 

(4)  Libel,  Slander,  Malicious  Prosecution,  False  Impris^ 
onwent,  Etc.  —  See  note  9. 

Rep.   913:    Maloney    v.    Real    Estate  which  it  was  intended  to  be  brought  ** 

Bldg.»  etc.,  Assoc.,  57  Mo.  App.  384;  did    not   apply   in   terms  to  suits  in 

HIalock  V.  Equitable  L.  Assur.  Soc,  73  equity,  it  did  apply  to  an  amendment 

Fed.  Rep.  655.  whereby  an  action  at  law  was  changed 

Hew  York.  —  But    see    Truman    ».  into  a  suit  in  equity,  and  was  in  ac- 

Lester,  ^l  N.  Y.  App.  Div.  612,  hold-  cordance  with  the  general   principles 

ing,    upon   the   authority   of   Deyo  v,  applicable  to  bills  in  equity. 


Morss,  144  N.  Y.  216,  that  an  amend- 
ment changing  the  form  of  the  action 
into  a  suit  in  equity  might  be  allowed. 

Georgia.  —  But  under  the  Georgia 
statute  heirs  at  law  may  sue  an  ad- 
ministrator and  his  sureties  upon  his 
bond,  and  as  courts  of  equity  have 
concurrent  jurisdiction  with  the  courts 
of  ordinary  in  the  settlement  of  the 
accounts  of  administrators,  an  amend- 
ment may  be  allowed  in  such  an  ac- 
tion praying  for  an  accounting  and 
settlement  with  the  administrator.  WiU 
liaims  V.  Lancaster,  113  Gb.  1020. 

When  an  Original  Petition  Prays 
Equitable  Belief,  a  motion  to  strike  an 


A  Petition  for  Leave  to  File  Information 
in  quo  Warranto  is  not  of  itself  either 
an  action  at  law  or  a  bill  in  equity,  and 
there  may  be  some  doubt  whether  it 
falls  within  the  statute  allowing 
amendments,  changing  an  action  at 
law  into  a  bill  in  equity.  Haupt  v. 
Rogers,  170  Mass.  71. 

2.  Charleston,  etc.,  R.  Co.  v.  Miller, 
113  Ga.  15;  Atchison,  etc.,  R.  Co.  v. 
Schroeder,  56  Kan.  731;  Sears  v.  Mis- 
souri Moitg.  Loan  Co.,  56  Mo.  App. 
122.  See  also  Kansas  Citv  v.  Hart,  60 
Kan.  684;  Mayo  v,  Spartanburg,  etc., 
R.  Co.,  43  S.  Car.  225;  Union  Pac.  R. 
Co.  V.  Wyler.   158   U.  S.  285;  Boston, 


amended  petition  on  the  ground  that  it  etc.,  R.  Co.  v,  Hurd,  47  C.  C.  A.  615, 

is  an  attempt  to  convert  a  pretended  108  Fed.  Rep.  ti6. 

cause  of  action  in  tort  into  a  pretended  Amendment  to  Make  Fuller  Statement, 

cause   of  action   in   equity  should  be  —  Bui   where   the   form  of  the  action 

overruled.     Baldwin  v.  Ohio  Tp.,  63  indicates  the  intention  of  the  pleader 

Kan.  885.  to  recover  under  the  statute,  an  amend- 

560*    1*  P.  Cox  Shoe  Mfg.  Co.  v.  ment   may  be  allowed  by  adding  an 

Adams,  105  Iowa  402,  citing  1   Encyc.  averment  showing  that  he  sues  for  the 

OF   Pl.  AND  pR.  56g;  Porter  v,   Fille-  statutory  recovery.     Mitchell  z^.  Chase, 

brown,  rig  Cal.  235;  Merrill  v.  Beck-  87  Me.  172. 

with,  168  Mass.  72:  Scroggin  v.  Johns-  570,     1.  Walker  c/.   Hester,  9  Kan. 

ton,  4$  Neb.  714;  Raymond  v.  Toledo,  App.  201. 

etc.,  R.  Co.,  57  Ohio  St.  271.  9.  Changing  Ground  of  Liability.  —  In 


In  Kew  Hampehire  either  party  may 
61e  a  bill  in  equity  as  an  amendment 
to  his  pleading  in  an  action  at  law. 
Tripp  V,  Forsaith  Mach.  Co.,  69  N.  H. 
233.  See  also  Davison  v,  Davison,  71 
N.  H.  180. 

An  Amendment  in  the 
Pleading,   to  conform  to 
meniB  of   the  statute    providing   one 
form    for    both    legal    and  equitable 
actions,    is    permissible.      Savannah, 
etc  ,  R   Co.  r,  Atkinson,  94  Ga.  780. 

Application  of  Statute  Beferring  to  Ao- 
tione  at  Law.—  In  King  v.  Howes,  181 
Miss.  445,  it  was  held  that  while  the 
statute  permitting  an  amendment 
which  "  may  enable  the  plaintiff  to 
sustain    the  action   for    the   cause  of 


an  action  against  an  officer  for  fraud 
in  refusing  to  turn  over  money  col- 
lected, in  which  the  plaintiff  is  enti- 
tled to  a  twenty-five  per  cent,  penalty 
upon  proof  of  his  case  and  in  which 
demand  upon  the  officer  is  necessary. 
Form  of  the  an  amendment  setting  up  a  cause  for 
the   require*    negligence  in  failing  to  collect  in  which 

no  demand  is  necessary  and  no  penalty 
is  recoverable  states  an  independent 
cause  of  action.  Lambert  v.  McKen- 
zic,  135  Cal.  100. 

Additional  Item.  —  See  Willoughby  c/. 
Atkinson  Furnishing  Co.,  93  Me.  185. 

Wilfal  Tort— Negligence.  -An  amend- 
ment changing  a  cause  of  action  for  a 
wilful  tort  to  a  cause  of  action  for  neg- 
ligence makes  a  difTerent  case  and  Is 
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e.  Objection,  How  Taken.  —  See  notes  2,  4, 
See  notes  I,  3. 

/  Waiver  of  Objection.  —  See  note  4. 

g.  Method  of  Determining  the  Question.  —  See 

h.  Review  of  Decision  of  Trial  Judge. —  See 


573. 
573. 

574. 

note  3. 

note  5. 

properly  refused.     Proctor  v.  Southern  573.    2.  See  Pender  v,  Mallett,  123 

R.  Co.,  64  S.  Car.  491.  N.  Car.  57. 

ITegligence  —  Trover. —  A  cause  based  4.  Stovall  v.  Hibbs,  (Ky.  1895)32  S. 

upon  negligent  failure  of  duty  cannot  W.  Rep.  1087. 


be  changed  into  an  action  for  conver- 
sion of  a  specific  chattel.  Pruett  v. 
Warren,  71  Mo.  App.  84. 

Negligence  —  ABsault.  —  In  an  action 
for  injuries  resulting  from  the  negli- 
gence of  the  defendant,  its  servants 
and  agenis,  an  amendment  alleging  a 
malicious  assault   by   one  of  the  de- 


Allowance  Withont  Olijeetion.  —  After 
an  amendment  is  allotved  without  ob- 
jection, and  the  petition  as  amended 
states  a  cause  of  action,  it  should  not 
be  dismissed  on  motion.  Dyson  v. 
Southern  R,  Co.,  113  Ga.  327, 

573.  1.  When  Too  Late.  —  By  an- 
swering  the  party   acquiesces  In   the 


fendant's  servants  slates  a  new  cause,  amendment,  and  cannot  then  object, 

such  as  cannot  be  introduced  on  the  Johnson  v,  Cummings,  12  Colo.  App 

trial.     Block  v.  Third  Ave.  R.  Co.,  60  17.     And  an  objection  made   for   the 

N.  V.  App.  Div.  TQi.  first  time  on  appeal  is  too  late.     Rush 

Benewals  of  a  Bond  are  new  and  dis-  v.  Kansas  City  First  Nat.  Bank,  36  U. 

tinct  contracts,  and  causes  of  action  S.  App.  248,  71  Fed.  Rep.  102. 

thereon    are   new    and    distinct    with  8.  James    v.    Vicors,    119    Ala.    32; 

reference  to  the  cause  of  action  on  the  Goodrich  v.  Alfred,  72  Conn.  257. 

original.     Brunswick  v.    Harvey,    114  4.  Grotte    v.    Nagle,    50    Neb.   363, 

Ga.  733  where   the    defendant    answered  ^nd 

Amendment  to  Confer  Jnriidiction.  —  went   to   trial  after  his  objection  was 

Where  a  justice  had  no  jurisdiction  of  overruled,  the  court  citing^i  Encyc.  of 

a    claim    as    alleged    in   the  original  Pl.  and  Pr.  573.     See  also  the  follow- 


pleading,  on  account  of  the  amount 
involved,  the  filing  of  an  amendment 
to  the  original  pleading  is  the  institu- 
tion of  a  new  suit,  because  until  that 
time  the  court  had  not  obtained  juris- 
diction. Ball  V.  Hagy,  (Tex.  Civ.  App. 
1899)  54  S.  W.  Rep.  9T5. 


ing  cases: 

Alabama.  —  Tennessee,  etc.,  R.  Co. 
V,  Danforth,  112  Ala.  80. 

Colorado,  —  Durkee  v,  Conklin,  13 
Colo.  App.  313;  Mullen  v.  McKim,  22 
Colo  468. 

Afissouri.  —  Sanguinett  v.  Webster, 


Gronnds  for  Divorce.  —  A  petition  for    153  Mo.  343;  Liese  v,  Meyer,  143  Mo. 


divorce  on  one  ground  cannot  be 
amended  by  adding  another  and  dis- 
tinct ground.     Ring  v.  Ring,  112  Ga. 

854. 
Libel  —  Different    Pnblioation. —  An 


547;  Bricken  v.  Cross,  163  Mo.  449; 
Bender  v.  Zimmerman,  135  Mo.  53; 
Stone  V.  Halstead,  62  Mo.  App.  136; 
Williams  v.  Sanders,  69  Mo.  App.  608. 
Vermont. —  Reynolds  v,  Chynoweth, 


amendment    declaring   upon    another  68  Vt.  104.     See  also  Neher  v.  Armijo, 

and  distinct  publication  is  properly  re-  9  N.  Mex.  325. 

jected  as  setting  up  a  new  cause  of  ac-  Withdrawal  of  Answer.  —  The  coun 
tion.  Colvard  v.  Black,  iroGa.  642.  may,  in  its  discretion,  permit  the  de- 
Matters  Not  Amendatory  of  Contest  in  fendant  to  withdraw  his  answer  to  an 
Probate  Proceedings.  —Amendments  to  amended  complaint  and  move  to  strike 
a  written  contest  in  a  proceeding  for  it  from  the  files.  James  v.  Vicars,  119 
the   probate  of   a   will,  making   aver-  Ala.  32. 

ments  as  to  undue  influence  which  con-  574.     8.  Driscoll  v.  Holt,  170  Mass. 

stitute  a  new  cause  of  contest,  are  not  2(2. 

amendatory  or  in  amplification  of  any-  Contra^  Kansas  City  v.  Hart,  60  Kan. 
thing  in  the  original  contest  and  can-  684,  holding  that  the  effect  of  a  plead- 
not   be   allowed    when    the    time    for  ing  must  be  determined  by  its  aver- 
making  such   a  contest  has  expired,  ments. 
Matter  of  Wilson,  117  Cal.  262.  5.  In   Massachnsetts.  —  Sec    Russia 
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S74.    7.  Changing  the  Fonn  of  Action.  —  See  note  7. 

«S7tS«     See  notes  2,  3. 

976.  8.  Matter  Arising  Pendente  Lite  —  Amended  and  Snppiemental 
CknnpUint. —  See  note  I. 

577.  9.  To  Obviate  a  Variance  or  Conform  to  Proof — a.  To 
Obviate  a  Variance.  —  See  note  4. 

ff78.    See  notes  1,2. 

Time  to  Answer  Amendment.  —  See  note  3. 

b.  To  Conform  to  Proof  — (i)  The  Rule  Stated  - 

Fewer,  How  Derived.  —  See  note  5. 

Antliority  to  Allow.  —  See  note  6. 

Cement  Co.  v,  Le  Page  Co.,  174  Mass.  App.  1898)  46  S.  W.  Rep.  282;  Swerd- 

349.  ferger  v.  Hopkins,  67  Vt.  136;  Vanars- 

ft74.    7.  Morse  ».  Glover,  68  N.  H.  dale  v.  Hax,  47  C.  C.  A,  31,  107  Fed. 

119;    Jaquith    ».    Benoit,  70  N.   H.   i;  Rep.  878. 

Barker  v,  Almy,  20  R.  I.  367;  Jackson  57§.     1.   Wilcox  v.  American  Sav. 

Bank  v.  Irons,  18  R.  1.  718.  Bank,  21  Colo.  348;  Weiiand  v,  Ehlers, 

In    Maine    il    is    not    permitted    to  107  Iowa  186;  Ernst  v.  Fox,  26  Wash, 

change  the  form  of  action.     Assumpsit  526;  Voelker  v.  Chicago,  etc.,  R.  Co., 

cannot  be  changed  to  case.     Knight  v,  116  Fed.  Rep.  867,  referring  to  the  code 

Trim,  89  Me.  469:  Flanders  v,  Cobb,  provision  in  loioa, 

88   Me.  488.     Trespass  qttare  tlausum  2.  Langhorne  v.  Richmond  City  R. 

cannot  be  changed  to  case.     The  stat-  Co.,  91  Va.  364,  holding  a  refusal  to  per- 

uie  abolishing  the  distinction  between  mit  an  amendment  of  this  nature  to  be 

trespass  and  case  relates  to  the  form  erroneous:  Ernst  v.  Fox,  26  W^ash.  526. 

only,  and  such  nn  amendment  is  more  3.  If  time  to  meet  the  amendment  is 

than    a    matter    of    form.     La  wry   v,  offered  to  the  opposite  party,  but  he 

Lawry,  88  Me.  482.  does  not  avail  himself  of  the  offer,  he 

575.      8.    lUinoif.     —     Knight     v,  cannot  complain.     Thompson  v.  Whit- 

Thompsonville,  74  111.  App.  550.  ney,  20  Utah  i. 

8.  Indian  Territory. —  In  Rutherford  ff.  A  Bill  of  Particulars   may   be  so 

V,  McDonald,  3  Indian  Ter.  512,  the  amended.      Sogge    v.    Schwartz,    116 

plaintiff   was  allowed  on  the  trial  to  Mich.  635. 

change   the   name  of  his  action  from  To  Conform  to  Proof  Made  by  Adyersary. 

forcible   entry  and   detainer  to  eject-  —  Where  the  plaintiff,  after  iniroduc- 

ment.  ing  evidence  which  supports  particular 

Hebraeka.  —  Scrogg in  v.  Johnston.  45  allegations  of  his  declaration,  during 

Neb.  714,  so  long  as  identity  of  cause  the  argument  amends  the  allegations 

of  action  remains.  so  as  to  conform  to  proof  on  the  point 

570.     1.  Guptill   V.    Red   Wing,  76  made  by  the  defendant,  objection  of 

Minn.  129,  citing  i  Encyc.  of  Pl.  and  variance   between    the   proof   and  the 

Pr.   576;  Banigan  v.  Nyack,  25  N.  Y.  amended  declaration  is  not  available  to 

App.  Div.  150;  Merz  7/.  Interior  Con-  the  defendant.     Ross  v.  Shanley,  185 

duil.  etc.,  Co.,  (Supm.  Ct.  Spec.  T.)  20  III.  390. 

Misc.  (N.  Y.)  378.  To    Conform    to  Agreed  Statement  of 

A  Hew  Cauae  of  Action  arising  after  Facts.  —  Pleadings  may  be  amended  to 

the  institution  of  the  suit  cannot  be  in-  conform   to  an   agreed   statement    of 

troduced  by  amendment.     Goodrich  v,  facts  upon  which  the  case  is  submitted, 

Stanton.    71    Conn.    418;    Lennox    v.  but  not  to  change  the  terms  of  the  sub- 

Vandalia  Coal  Co.,  158  Mo.  473.  mission.    Richards  v.  Hartford  L.,  etc., 

577*    4.  Southern   R.  Co.  v.  Wells,  Ins.  Co.,  68  Mo.  App.  585. 

103   Ga.    209;    Carnahan   v.    Lloyd,   4  6.  Alabama,  —  Tapscott    v.    Gibson, 

Kan.   App.   605;    Norfolk   Beet-Sugar  129  Ala.  503. 

Co.  V.  Hight,  59  Neb.  100;  Jones  v.  New  Arkansas.  —  Nicklace  v,   Dickerson, 

York  Cent.,  etc.,  R  Co.,  46  N.  Y.  App.  65  Ark.  422,  holding  that  the  amend- 

Drv.  47c;  Mew  v.  Charleston,  etc.,  R.  ment  should  be  considered  as  made. 

Co.,    55    S.    Car.    90;    Mcllhenny    v.  California,  —  Firebaugh  f .  Burbank, 

Planters*,  etc.,  Nat.  Bank,  (Tex.  Civ.  121  Cal.  186.                                        , 
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tS81.     See  notes  i,  2. 

(2)  At  Wliat  Stage  of  Proceedings.  —  See  notes  4,  5. 

Colorado,  —  tCilham  2^.  Western  Bank,  such  amendment  the  matter  of  the 
etc.,  Co.,  (Colo.  1902)  70  Pac.  Rep.  amendment  is  admitted  for  the  pur- 
409:  Gel  wicks  V.  Todd,  24  Colo.  494.        pose  of  obtaining  the  right  to  open  and 

Georgia.  —  Hooks  v.  Booker,  94  Ga.     close,   no  complaint  can  be  made  oil 
712:    Central  of    Georgia    R.    Co.    v,     the    score    o£    the    allowance  of    the 
Lake,  112  Ga.  244;  Hudgins  v.  Blood-     amendment;  Morrissey  v.  Faucett,  28 
worth,  109  Ga.  197,  during  the  atgu.    Wash.  52. 
ment.  fVisconjin.  —  Slater  v.  Cook,  93  Wis. 

Indiana.  —  Efroymson  v.  Smith,  704;  Thompson  v.  Caledonia  F.  Ins* 
(Ind.  App.  1902)  63  N.  E.  Rep.  328.  Co.,  92  Wis.  664. 

Jowa.  —  Taylor  v.  Slar  Coal  Co..  no 
Iowa  40. 

Kansas,  —  TuHock  v,  M  ulvane,  61 
Kan.  650. 

Kentucky,  —  Harris-Seller  Banking 
Co.  V.  Bond,  (Ky.  1898)  47  S.  W.  Rep. 
764. 


United  States,  —  Patent-Button  Co. 
V.  Pilcher,  95  Fed.  Rep.  479. 

SarmlMs  Srror. -^See  also  Pape  v, 
Ferguson,  23  Ind.  App.  298. 

Error  Mr  Abate  of  DiMrotioii  in  refusing 
such  amendment  was  held  in  the  fol- 
lowing cases:      Southern    Ins.  Co.  v. 


Missouri^  —  Chance  v.  Jennings,  159     Hastings,  64  Ark.  253,  holding  it  to  be 


Mo.  544;  Harlan  v,  Moore,  132  Mo. 
483;  Howard  v,  Shirley,  75  Mo.  App. 
150;  Dorsey  v,  Atchison,  etc.,  R.  Co., 
83  Mo.  App.  528. 


error  to  refuse  to  permit  an  amend- 
ment according  to  facts  disclosed  by 
the  testimony  on  behalf  of  the  opposite 
party;    Kleimeir     v.    Covington    Per- 


Montana, —  Montana  Ore  Purchasing     petual    Bldg.,   etc.,    Assoc,  70  S.  W. 


Co.  V.  Boston,  etc.,  Consol.  Copper, 
etc.,  Min.  Co.,  (Mont.  1902)  70  Pac. 
Rep.  1114* 

Nebraska, — Scroggin    v,    Johnston, 
45    Neb.    714;    German    Ins.    Co.    v. 


Rep.  41,  24  Ky.  L.  Rep.  735;  Louis- 
ville, etc.,  R.  Co.  V,  Bocock,  107  Ky. 
2<3;  Rice  v.  Longfellow  Bros.  Co.,  78 
Minn.  394;  King  v,  Dorman,  (Supm. 
Ci.    App.  T.)  SI6  Misc.  (N.  Y.)  133,  a 


Frederick,  57  Neb.  538;  Chicago,  etc.,  case  of  reversible  error  for  refusal  to 
R.  Co.  V,  Shaw,  63  Neb.  380,  holding  allow  the  amendment;  Anderson  v, 
that  it  is  discretionary  with  the  lower    Grand    Forks   First   Nat.    Bank,  5  N. 


court. 

New  York,  —  Martin  v.  Home  Bank, 
30  N.  Y.  App.  Div.  498,  affirmed  160  N. 
Y.  190;  Lyman  V.  Kurti,  166  N.  Y.  274; 
Schoonmaker  v,  HtUiard,  55  N.  Y. 
App.  Div.  140'  Russell  v.  Corning 
Mfg.   Co.,  49   N.  Y.    App.   Div    610; 


Dak.  80. 

Ml.  1.  Illinois,  —  Hanchett  v. 
Ives,  171  III.  122. 

Massachusetts,  —  Locke  v,  Kennedy, 
171  Mass.  204. 

Michitran,  —  Willet  v.  Michigan 
Cent.  R.  Co.,  114  Mich.  411;  Rathbun 


Hayes  v,  Kerr.  39  N.  Y.  App.  Div.  529;     v,  Parker,  113  Mich.  594;  Hathaway  v. 


Shanley   v,   Shanley,   22   N.    Y.    App« 
Div.  375;  Alden  v.  Clark,  86  Hun  (N. 

Y.)  357. 

Nortk  Carolina,  —  Nims  Mfg.  Co.  v, 
Blythe,  127  N.  Car.  325;  Craven  v. 
Russell,  118  N.  Car.  564. 

Oregon, — Clemens  v,  Hanlef,  27 
Oregon  326;  Hammer  v.  Downing,  39 
Oregon  504;  South  Portland  Land  Co. 
V,  Munger,  36  Oregon  4s 7;  Nunn  v. 
Bird,  36  Oregon  515. 

South  Carolina.  —  Interstate  Bldg., 
etc.,  Assoc.  V,  Waters,  50  S.  Car.  459, 


Detroit,  etc.,  R.  Co.,  124  Mich.  610; 
Phalen  v.  Detroit,  126  Mich.  683. 

New  Hampshire.  —  Sartwell  v.  Mack, 
70  N.  H.  636;  Whitten  f/.  Stockwell,  68 
N.  H.  602. 

Pennsyhpania.  —  Wall  v.  Royal  Soc. 
of  Good  Fellows,  179  Pa.  St.  355. 

Rhode  Island,  —  Prefontaine  v,  Rt>- 
berge,  20  R.  I.  418. 

See  also  Wade  9,  Curtis,  96  Me.  309. 

8.  Carter  v.  Lothian,  133  Cal.  451; 
Mack  V.  Porter.  25  U.  S.  App,  595. 

4.  Ameadment   Canflaad    to   Proof.— 


holding  the  allowance  or  refusal  to  be  Amendments  of  this   kind  must  rest 

a  matter  of  discretion;  Booth  v.  Lang-  upon  the  proof  and  cannot  go  beyond 

ley  Mfg.  Co.,  51  S.  Car.  412.  it.    They  are  not  made  for  the  purpose 

Utah,  —  Walker    v,    Bamberger,    17  of  framing  issues,  and  if  there  is  no 

Utah  239.  evidence  in  the  record  to  support  an 

tVashinj^ton^  —  Edmunds    v.    Black,  amendment  made  after  the  trial,  it  will 

13  Wash.  490,  holding  that  where  after  be  regarded   as  Idle  and  will  not  be 
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S89.     See  notes  i,  2,  3,  4. 

tl8S.    (3)  Confined  to  Original  Cause  of  Action. —  See  note  i. 

deemed  to  be  admitted  by  a  failure  to  Shore,   etc.,    R.   Co.,    103   Mich.   607; 

answer  it.     McDougald   v.   Argonaut  Thomas   v.    Ann   Arbor   R.    Co.,    114 

Land,  etc.,  Co.,  117  Cal.  87.  Mich.  59. 

AfUr  XotiM  for  a  VwvmsJMtf  lutm*-  Montana,  -^  Nybart    v,   Pennington, 

tion  on  account  of  a  variance,  the  court  20  Mont.  158. 

may  permit    the    amendment    of    the  New  Jersey.  —  U.  S.  Pipe  Line  Co.  7a 

pleading  to  cure  the  variance,  which  Delaware,  etc.,  R.  Co.,  62  N.  J.  L.  254. 

did  not  appear  to  have  misled  the  other  New    York,  —  Rifenburgh    r.    Ham, 

party  in  presenting    his  defense  upon  44  N.  Y.  App.  Div.  620;  Smith  v,  Wei- 

the  merits.     Southern  Express  Co.  v.  more,  41    N.  Y.  App.   Div.  290;  Van 

Flatten,  36  C.  C.  A.  46,  93  Fed.  Rep.  Orden  v.  Morris,  (Supm.  Ct.  App.  T.) 

936.  19  Misc.  (N.  Y.)  497. 

Beasrying  a  Motion  to  Dismiss  tho  Oom-  Oklahoma.  —  Carson  v.  Butt,  4  Olcla. 

plaint,   made  at    the   trial,  until  after  133. 

trial  on  the  merits,  and  after  such  trial  Oregon.  —  Lazelle  v.  Miller,  40  Ore- 
permitting  amendment   of    the    com-  gon  549. 

plaint    to  conform    to  the  proof,  is  a  Pennsylvania,  —  Fisher    v.    Fidelity 

properexercise  of  discretion.    National  Mut.  L.  Assoc,  188  Pa.  St.  i,  where 

Bank  v,  Rogers,  166  N.  Y.  380.  the  admission  of  evidence  was  held  to 

Ml.    ft.   See     Austin     First    Hat.  be  equivalent  to  an  amendment,  and 

Bank  v.  Sharpe,  12  Tex.  Civ.  App.  223.  proper. 

ftSd*    1.  Johnson  v,  Johnson,  (Colo.  583.     1.  Anderson  v.  Groesbeck,  26 

1002)  70    Pac.    Rep.   692;    Milwaukee  Colo.  3;  Western  Cornice,  etc..  Works 

Mechanics  Ins.  Co.  v.  Schallman,  188  v.  Meyer,  55  Neb.  440;  Cox  v.  Hallo- 

111.  213,  holding  that  the  material  con-  ran,  64  N.  Y.  App.  Div.  5^0;    Block  v. 


ftideration   in   applications    to    amend    Third  Ave.  R.  Co.,  60  K.  ¥»  App.  Div. 

N.  Y.  App. 
party  is  taken  by  surprise  or  is  in  any     Div.   416;    Stetner   v,    Fargo,  3  N.  Y. 


after  verdict  is  whether  the  opposite     191;  Clements  r.  Beale,  53  N.  Y.  App. 


way    prejudiced    or    injured    by    the  App.  Div.  460;  Sanford   v,  American 

amendment;  Nichols,  etc.,  Co.  v.  Ded-  Dist.  Tel.  Co.,  (C.  PI.  Gen.  T»)  13  Misc. 

rick,  61  Minn.  513;  Cagle  v,  Chillicothe  (N.  Y.)  88;  Shafarman  v.  Jacobs,  (N. 

Town  Mut.   F.  Ins.  Co.,  78  Mo.  App.  Y.  Super.  Ct.  Gen.  T.)  15  Misc.  (^«.  Y.) 

431;  Frankfurter  v.  Home  Ins.  Co.,  (C.  10,  affirmed  157   N.   Y.  699;  Burns  v, 

PI.  Gen.  T.)  10  Misc.  (N.  Y.)  157;  Post  Walsh.  (C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.) 

V,  Wise  Tp.,  loi  Fed.  Rep.  204,  under  699;  Mares  v.  Wormington,  8  N.  Dak. 

a  statute   in   SoMth  Carolina^  adopted  329. 

as  a  rule  of  court  by  the  United  Sutes  GompUiiit  Stating  ITo  Cmmo  of  Aottoa. 

Circuit  Court;  Baker  z/.  Barber  Asphalt  —  Wheeler  v.  Hall,  54  N.  Y.  App.  Div. 

Pav.  Co.,  92  Fed.  Rep.  117.  49. 

Disoration  of  Court.  —  It  is  not  an  Faott  Ooonnring  After  0tdl  Brought.  — 
abu<te  of  discretion  to  refuse  to  allow  In  an  action  for  damages  for  personal 
an  amendment  at  this  stage.  Ankrum  injuries,  the  allowance  of  an  amend- 
s'. MarshalUown,  105  Iowa  493:  Net-  mentatthetrial,  and  proof  thereunder, 
mick  V.  American  Ins.  Co.,  16  Mont,  showing  that  the  plaintiff  still  suffers 
318.  pain  from  the  injury,  is  not  erroneous 

8»  Chaffee  v.  Rutland  R.  Co.,  71  Vt.  as  introducing  a  new  cause  of  action 

384  [citing  X  Encyc.  of   Pl.  and  Pr.  for  permanent  injuries,  it  appearing 

582];  Waters  v»    Waters,   125  N.  Car.  that  it  was  done  merely  for  the  pur- 

590.  pose  x>f  illustrating  the  extent  of  the 

Ih  Howell  V,  Grand  Trunk  R.  Co.,  pain\nd  suffering   and  the  court  hav- 

92  Han  (N.  Y.)  423.  ing    so    confined     it    by    inttruciion. 

4.  Arkansas.    —   Malvern    Bank    v.  Central  of  Georgia  R.  Co.  v.  Lake,  112 

Burton,  67  Ark.  426.  Ga.  244. 

/iftAVtiw. -^  Decatur  r.  Grand  Rapids,  Same  Aot  Bellid  Upon.  — A  petltioQ 

etc.,   R.   Co.,  146   Ind.   577;  Kohli  v.  for  damages  to  property  by  reason  of 

Hail,  141  Ind.  411.  acts  done  for  the  purpose  of  repairing 

Kansas^  —  Carnahan  v.  Lloyd,  4  Kan.  a  way  may  be  amended  to  a  petition 

App.  605.  for  damages  occasioned  by  the  laying 

Michigan,    —    Robinson     v.     Lake  out  of  the  way,  if  when  the  procee(t 
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584.    See  note  i. 

S8«l.    (4)  Only  in  Furtherance  of  Justice.  —  See  notes  i,  2. 

SoAdeney  of  Proot  —  See  note  4. 

^5)   Where  the  Evidence  Was  Objected  To.  —  See  note  i. 

(6)  Failure  of  Proof  .  —  See  note  2. 

10.  Amendment  of  the  Ad  Damnum- 
Cause  of  Action.  —  See  note  i. 

b.   Before    Trial  —  By    Ineroaiing    or    Saduolng.  —  See 
note  3. 

«f88«     Filling  a  Blank.  —  See  note  I. 

c.  On  the  Trial.  —  See  note  3. 


986. 
587. 


a.  Not  a  New 


ings  were  begun  the  petitioner  had  the 
right  to  the  latter  remedy  and  if  the 
work  upon  the  way  relied  upon  in  sup- 
port of  the  amended  petition  was  the 
cause   of  action    relied    upon    in   the 


5§5.      1.    Useleti      Amendment.     — 

Schlageck  v.  Widhalm,  59  Neb.  541. 

2.  Ryans  v.  Hospes,  167  Mo.  342, 
where  the  refusal  to  allow  the  amend- 
ment was  held   proper;   McElheny  v. 


original  petition,  and  notwithstanding     Minneci,  44  N.  Y.  App.  Div.  640. 


the  allowance  of  the  amendment  will 
deprive  the  respondent  of  a  defense 
which  is  purely  technical.  Gray  v. 
Everett,  163  Mass.  77. 

SabstantifJ  Change  of  the  Canse  of  Ac- 
tion as  originally  presented  is  not  per- 
missible after  trial  without  giving  to 
the  defendant  the  right  to  file  new 
pleadings  and  to  have  a  trial  of  the 
new  case  presented.  Moran  v.  Bent- 
ley,  69  Conn.  392. 

MA.  1.  Denzler  v.  RieckhofT,  97 
Iowa  75;  Shawyer  v.  Chamberlain,  113 
Iowa  742;  State  v.  Krause,  58  Kan. 
651 ;  Clark   v.   St.    Louis   Transfer  R. 


Co  ,  127  Mo.  255,  as  to  amendment  of    Oregon  38. 


4.  Weight  of  Evidenoe.  —  In  Retan  v, 
Sherwood,  120  Mich.  496,  in  which  case 
it  was  held  to  be  reversible  error  to  re- 
fuse to  permit  an  amendment. 

596.  1.  Walker  v.  O'Connell,  59 
Kan  306,  [citing^  i  Encyc.  of  Pl.  and 
PR-  5S5J:  Bossert  v,  Poerschke,  51  N. 
Y.  App.  Div.  381;  Bishop  v.  Baisley,  28 
Oregon  119,  holding,  however,  that  the 
trial  court  may  obviate  such  objection 
by  allowing  further  evidence  touching 
the  matters  in  the  amended  pleadings; 
as  by  referring  the  case  back  to  the 
referee  for  this  purpose;  Mendenhall 
V.    Harrisburg    Water-Power  Co.,   27 


answer:  Everard  v.  New  York,  89 
Hun  (N.  Y.)42«),  after  verdict  directed; 
Davis  t/.  Hannon,  30  Oregon  192, 
where  the  amendment  was  held  not 
CO  change  the   defense  substantially; 


3.  Ullman  7j.  Jacobs,  86  Hun  (N.  Y.) 
186. 

5§7.  1.  Pape  V,  Ferguson,  28  Ind. 
App.  29S;  Luddington  v.  Goodnow,  168 
Mass.  223;  Supreme  Tent,  etc.,  v.  Cox, 


Pickett  V.  Fidelitv,  etc.,  Co.,  60  S.  Car.  (Tex.  Civ.   App.   1901)  60  S.  W.  Rep. 

477;  Robert  v.  Ellis,  59  S.  Car.  137,  as  971;  Majors   v.   Goodrich,   (Tex.   Civ. 

to  defense:  Harrington  v.   Wilson,  10  App.  1900)  54  S.  W.  Rep.  919;  Bentley 

S.  Dak.  606.     See  also  Price  Baking-  v.  Standard  F.  Ins.  Co.,  40  W.  Va.  729. 

Powder  Co.  v.  Rinear,  17  Wash.  95.  3.  Autrey   v.    Bowen,    7  Colo.  App. 

Bale  AppUed  in  Appellate  Gonrt.  —  See  408,  as  to  value  of  property  in  replevin. 


Scott  7'.  Spencer.  44  Neb.  93. 

Iseaee  Not  Litigated.  —  The  rule  per- 
mitting an  amendment  to  conform  to 
the  proof  rests  upon  the  acquie<ipence 
of  both  parlies,  and  no  such  acquies- 
cence is  established  when  evidence 
competent,  relevant,  and  even  indis- 
pensable under  the  issues   which  the 


58§.  1.  Hare  v.  Dean,  90  Me.  308, 
like  McLellan  v.  Crofton,  6  Me.  307, 
cited  in  this  note  in  the  original  article. 

8.  Kreuger  v.  Sylvester,  lOO  Iowa 
647,  allowing  an  amendment  claiming 
exemplary  damages  on  facts  already 
pleaded;  Shields  v,  Orr  Extension 
Ditch   Co.,   23   Nev.   349;    Zimmer  v. 


pleadings  create,  incidentally  lends  to  Third  Ave.  R.  Co.,  36  N.  Y,  App.  Div. 

prove  another  fact  not  within  the  is-  265. 

sues.     Buxton  v.  Sars^ent,  7  N.  Dak.  Intereet  Added  to  Amount  of  Connter- 

503.     See  to  the  same  effect  Mo  watt  zf,  claim.  —  Minneapolis  Threshing  Mach. 

Wilkinson,  no  Wis.  176.  Co.  v.  Darnall,  13  S.  Dak.  279. 
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589.  d.  After  Verdict  or  Referee's   Report  —  upon 

XAlinqniihing  the  Yerdiet.  —  See  note  3. 

After  Xerita  Fully  Litigated.  —  See  note  6. 

590.  11.  At  What  Stage  of  Proceedings  —  a.  Before  Trial 
—  (i)  In  General.  —  See  note  3. 

After  Change  of  Yenne.  —  See  note  7. 
591.     [Pending  Motion  for  Judgment  on  the  Pleadings  it  is  not  too  late 
to  allow  the  opposite  party  to  amend.     See  note  8a:.] 

593.     (2)  After  Demurrer  —  The  General  Bule.  —  See   notes  2, 

3,4. 

same  thing  though  the  original  plain- 
tiff had  quit  the  suit.  Slusher  v.  Simp- 
kinson.  loi  Ky.  594. 

7.  Fears  v.  Riley,  148  Mo.  49. 

501.     8<2.  Bryant  ZA.  Davis,  22  Mont. 

534. 

59a.    2.    Harris   v.    Higden,   (Tex. 
Civ.  App.  1897)41  S.  W.  Rep.  412,  hold 


589.  8.  Excelsior  Electric  Co.  v. 
Sweet,  59  N.  J.  L.  441. 

6.  Rule  Limited. —  It  is  not  in  further- 
ance of  justice  to  allow  a  party  to 
allege  the  value  of  a  thing  in  contro- 
versy at  such  a  sum  as  his  adversary 
is  willing  to  admit  as  fair,  offering  no 
evidence  in  relation  thereto,  and  then, 


after  it  is  too  late   for  the  opposite     ing  that  if  a  pleading  is  still  open  for 
party  to  contradict  it,  to  secure  a  larger    action  on  a  demurrer,  it  is  equally  open 


sum  by  amendment.  Home  Ins.  Co. 
V.  Wagner,  9  Kan.  App.  93. 

590.  3.  Keenan  7/.  Washington 
Liquor  Co.,  (Idaho  1902)  69  Pac.  Rep. 
112,  wherein  an  amendment  was  al- 
lowed before  issue  joined;  Walden  v. 
Citizens*  Sav.  Bank,  (Ky.  1897)  43  S. 
W.  Rep.  488,  holding  it  to  be  error  to 
refuse  to  allow  an  amended  answer  to 
be  filed  at  rule  day  after  a  jury  had 
failed  to  agree  and  the  cause  had  been 
continued  for  a  new  trial. 

Before  Betum  Day.  —  In  Peterson  e/. 
Chicago,  etc.,   R.  Co.,  108  Fed.  Rep. 


for  amendment.  See  also  Bastrop 
Stale  Bank  v.  Levy,  106  La.  586. 

8.  '*  At  Any  Stage  of  the  Cause  '*  means 
while  the  cause  is  still  in  court,  and 
though  the  judge  has  determined  to 
sustain  a  demurrer  and  dismiss  the 
case,  and  has  dictated  to  a  stenographer 
the  matter  which  is  to  form  the  judg- 
ment of  .dismissal,  an  amendment 
offered  before  the  judgment  is  written 
out  and  signed  is  in  time.  Freeman 
V.  Brown,  115  Ga.  23. 

4.  Reynolds  v.  Roth,  61  Ark.  317, 
holding  the  refusal  to  allow  the  amend 


561,  it  was  held,  under  the  statutes  of    ment  to  be  reversible  error;  Recknagel 


Missouri  giving  (he  right  to  amend  as 
of  course  at  any  time  before  answer, 
etc.,  and  also  requiring  notice  to  the 
adverse  party  or  his  attorney  of  the 
time  of  filing  the  amendment  when  it 
is  filed  in  vacation,  that  an  amendment 
filed  of  course  must  be  filed  in  open 
court,  or  if  the  plaintiff  is  not  ready  at 
the  return  term  of  the  writ  to  file  his 


V.  Stein  way,  58  N.  Y.  App.  Div.  352; 
Woodcock  V.  Bostic,  128  N.  Car.  243; 
Willis  V.  Tozer,44  S.  Car.  i;  Guarantee 
Co.  of  North  America  v.  Lynchburg 
First  Nat.  Bank,  95  Va.  480. 

Biaoretion  of  Court.  —  Barnes  v.  Craw- 
ford, 115  N.  Car.  76,  holding  that  the 
court  may  in  its  discretion  refuse  to 
allow  the  plaintiff  to  amend  his  corn- 


amended  petition  he  may  obtain  leave     plaint  after  demurrer  thereto  sustained 
of  court  to  file  it  in  vacation:  also  that     and  judgment  rendered. 


the  plaintiff  cannot,  between  the  day 
of  summons  on  a  petition  filed  in  vaca- 
tion and  the  return  day  of  the  sum- 
mons, file  an  amendment  with  the  clerk 
and,  by  giving  notice  to  the  adverse 
party  or  his  attorney,  require  him  to 
plead  to  the  amendment. 


Where  the  Amendment  Is  Hot  Submitted 
to  the  Court  it  is  a  matter  resting  in  the 
discretion  of  the  court  to  refuse  or 
allow  it.  Chicago  Architectural  Iron 
Works  V.  McKev,  93  111.  App.  244. 

After  Stepe  Taken  to  Appeal.  —  Where 
an    objection    to    the    jurisdiction    is 


By  Whom. —  In  an  action  by  a  creditor  treated  by  the  court  as  a  demurrer  and 

which  inured  to  the  benefit  of  all  credit-  the   cause   is    dismissed   for   want  of 

ors,  as  the  original  plaintiff  could  have  jurisdictional  averments,  the  plaintiff 

made  the  petition  good  by  amendment  indicating  his  intention  to  abide  by  his 

at  any  time  before  trial,  a  creditor  who  petition  by  giving  notice  of  a  proceed- 

had  come  into  the  suit  might  do  the  ing  to  review  the  decision,  it  is  too  late 
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II94.     Vnd«r  God«  FroTitiom*  —  See  note  I. 
SOS.     See  note  i. 

Amendment  of  Smarrer.  —  See  note  2. 
<I96.    (3)  After  Issue  Joined.  —  See  note  I, 
SV7.     See  note  i. 

(4)  Before  A  nnouncing  Ready  for  TriaL  —  See  notes  4,  5. 

to  move  to  amend  after  the  bond  for  re-  the  occurrence  of  material  facts  shows 

viewing  the  case  has  been  fixed,  on  the  the  action  to  be  barred  by  limitations, 

plaintiff's  motion,  and  white  the  parties  It  is  not  error  to  sustain  a  demurrer  to 

are  preparing  the  bills  of  exceptions,  an  amended  complaint*  without  leave 

Shaw  V.  American  Tobacco  Co.,  48  C.  to  amend,  for  failure  to  allege  the  lime 

C.  A.  68.  of  occurrence  of  the  said  material  facts. 

After  Expiration  of  the  Term  at  which  as  the  court  has  the  right  to  assume 

judgment  sustaining  a  demurrer  10  a  that  the  date  was  correctly  given  in  the 

declaration    is    entered    the    court    is  original  verified  pl«*ading  and  that  the 

powerless  to  allow  an  amendment  of  amended  complaint  could  not  be  truth- 

the  declaration.     Van  Doren  v.  Penn-  fully  amended  in  that  respect, 

sylvania  R.  Co.,  35  C.  C.  A.  282;  Pratt  Wkere  Becition  Ii  Eeeerved  the  court 

V,  (>ibson,  96  Ga.  807.     Contra^  Grand  need   not  give  to  the  parly  an  oppor- 

Prairie  Co-operative   Grain  Assoc,  v.  tunity  to  amend  before  the  decision  is 

Riordan,  61  111.  App.  457.  actually   rendered.      Ripley   v.   Eady, 

Eifeot  of  Stay  of  Prooeedings.  —  Where  106  Ga.  422. 

the   defendant   filed   a  demurrer  to  a  2.  Dunbar  v.  Canyon  County.  (Idaho 

complaint  pending  his  petition  in  bank-  1897)  49  Pac.  Rep.  409,  upon  leave  first 

ruptcy  and  procured  a  slay  of  the  ac-  obtained;  Murphy    v.  Russell,  (Idaho 

tion    under  the  bankruptcy  act  after  1901)  67  Pac.  Rep.  421. 

filing  such  demurrer,  upon  sustaining  506.     1.   Additional  Pleat.  —  Mer- 

the   demurrer    the    court    may  grant  chants'  Nat.  Ins.  Co.  v.  Pearce,  84  III. 

leave  to  amend,  as  the  stay  does  not  App.  255,  holding  the  refusal  to  per- 

embrace  the  right  to  have  the  action  mit  filing  of  an  additional  plea  to  be 

left  without  sufficient  pleadings  to  sup-  reversible  error. 

port  the  plaintiff's  claim.     Wakeman  597,     1.  Osmun  v.  Winters,  30  Ore- 

V.  Throckmorton,  74  Conn.  616.  gon  177. 

A  Different  Caaie  of  Action  cann3t  be  4.  Krueger  v.  Klinger,  to  Tex.  Civ. 

sec  up  by  way  of  amendment  in  such  App.  576.     But  see  Dublin  tK  Taylor, 

case.     Kehoe  v.  Booe,  (Ky.  1900)  54  S.  etc.,    R.   Co.,   93   Tex.   535;  White  v, 

W.  Rep.  826.  Provident  Nat.  Bank,  (Tex.  Civ.  App. 

594*    1.  Soath Carolina.  —  Refusal  to  1901)  65  S.  W.  Rep.  498;  Gulf,  etc.,  R. 

allow   an    amendment    is    within   the  Co.  v,  Butler,  (Tex.  Civ.  App.  1896)  34 

court's  discretion.     Jarrell  v.  Charles-  S.    W.    Rep.    756;    Austin   First    Nat. 

ton,  etc.,  R.  Co..  58  S.  Car.  491.  Bank  v.  Sharpe,  12  Tex.  Civ,  App.  223: 

Aftertheexpirationofthe  lime  within  Merchants  L.  Assoc  v,  Yoakum,  39  C. 

which  to  serve  an  amended  complaint,  C.  A.  56,   holding  that  the  provision 

as  fixed  by  the  order  sustaining  a  de-  that    all     amendments    to     pleadings 

murrer     to    the    original    complaint,  must,  while  the  court  is  in  session,  be 

another  judge  cannot  extend  the  time  filed    under   leave  of  the  court  upon 

for  making   the  amendment.     Brown  such  terms  as  the  court  may  prescribe, 

z>,  Easterling,  59  S.  Car.  472.  before  the  parties  announce  ready  for 

595,  1.  Prince  v.  Lamb,  128  Cal.  trial,  limits  the  right  which  it  confers, 
120;  Durrell  v.  Dooner,  119  Cal.  411;  but  does  not  take  away  the  discretion 
Smith  V.  Ferries,  etc.,  R.  Co.,  (Cal.  which  the  courts  h^d  prior  to  the  stat- 
1897)  51  l^SLC.  Rep.  710:  \yilson  v.  Com.,  ute  to  admit  amendments  in  order  thai 
99  Ky.  167.  Compare  Finch  v.  White,  justice  might  be  done,  but  that  an  ap- 
190  Pa.  St.  86.  plication  to  amend  pending  trial  Is  ad- 
Amendment  Contradieting  Facta.  —  dressed  to  the  sound  discretion  of  the 
Williamson  v.  Joyce,  137  Cal.  151,  hold-  court. 

ing  that  where  a  demurrer  to  an  origi-  Beview  of  Disoretion.  —  In  the  absence 

nal   verified     complaint    is    sustained  of  an  abuse  of  discretion,  the  refusal  to 

because  the  allegation  as  to  the  time  of  permit  an  amendment  after  aooounc- 
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598*    (5)  Oh  Ike  Eve  of  Tried.  —  See  note  2. 

b.  On  the  Trial  — (i)  In  General- 
s'^ note  3. 

t(09,     Xaking  a  New  Cause  of  Action.  —  See  note  I. 

Liberally  Allowed.  —  See  notes  2,  3. 


Vonnal  Sffofii  — 


ing  teady  for  trial  will  not  be  di&turbed. 
Hurd  V.  Texas  Brewing  Co.,  ai  Tex» 
Civ.  A  pp.  296. 

Harmless  Error.  —  The  allowance  of  a 
trial  amendment  after  announcing 
ready  for  trial  is  not  reversible  error, 
if  error  at  all,  when  the  amendment 
wasunnecesbary.  King  County  Land, 
etc.,  Co.  V.  Thomson.  21  Tex.  Civ, 
App.  473. 

59r»  6.  Gulf,  etc.,  R.  Co.  v.  Butler, 
(Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  756: 
Blain  v.  Popper,  (Tex.  Civ.  App.  1898) 
49  S.  W.  Rep.  129,  holding  that  the  dis- 
creiion  of  the  court  will  not  be  dis- 
turbed unless  it  has  been  abused; 
Armstrong  v.  Emmett,  16  Tex.  Civ. 
App.  242,  holding  that  if  special  excep- 
tions are  overruled  the  court  should 
not  thereafter  exclude  evidence  offered 
under  the  pleadings,  but  should  permit 
the  party  to  withdraw  his  announce- 
ment and  amend  if  the  pleading  is  sub- 
ject to  special  exceptions.  In  Greeley- 
Burnham  Grocery  Co.  v.  Carter,  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep*  487.  and 
in  Ford  v.  Liner,  24  Tex.  Civ.  App. 
353«  the  refusal  to  permit  withdrawal  of 
the  announcement  was  held  to  be  error. 

598.  9.  Great  Western  Tel.  Co.  v, 
Mears,  154  III.  437:  Jester  v.  Lipman, 
40  Oregon  408. 

Ike  Court  Has  a  Wide  Discretion  as  to 
whether  leave  shall  be  granted  to  file 
additional  pleas  on  the  day  the  case 
stands  for  trial.  Anderson  Transfer 
Co.  V.  Fuller,  174  III.  221. 

8.  David  v.  David,  52  La.  Ann.  711; 
McTiver  v.  Grant  Tp..  (Mich.  1902)91 
N.  W.  Rep.  736;  Conklin  v.  McCauley, 


the  amendment,  the  case  not  having 
been  tried  on  the  issue  presented  by 
the  amendment  and  the  relief  so  prayed 
being  such  that  it  could  not  be  given 
without  opening  the  case  for  further 
proceedings.  Burkbardi  v.  Burkhardt, 
107  Iowa  369. 

2.  Mair  v.  Rhodes,  131  Cal.  267;  Mc- 
Dougald  V.  Hulet,  132  Cal.  154;  Cow- 
dery  v.  McChesoey,  124  Cal.  363, 
holding  a  refusal  to  permit  the  amend* 
ment  to  be  erroneous;  Corn  Palace, 
etc.,  Assoc.  V.  Hornick,  100  Iowa  578, 
holding  it  to  be  erroneous  to  refuse  to 
permit  the  amendment  of  an  answer 
by  denying  the  signature  to  a  subscrip- 
tion paper  sued  on,  the  amendment 
being  ofiered  when  the  paper  was  intro- 
duced in  evidence  and  the  first  oppor- 
tunity was  presented  of  ascertaining 
the  genuineness  of  the  signature,  and 
the  original  answer  not  admitting  the 
signing  of  the  identical  paper  sued  oji; 
Robinson  v.  O'Brien,  58  S.  W.  Rep. 
820,  22  Ky.  L.  Ret>.  769,  holding  a  re- 
fusal to  permit  the  filing  of  an  amended 
reply  to  be  reversible  error;  Sarmiento 
V.  The  Catherine  C,  no  Mich.  120, 
holding  that  the  statute  relating  to  a 
special  proceeding  and  providing  that 
an  amendment  could  not  be  made  to  a 
complaint  except  within  ten  days  after 
the  filing  and  service  of  the  answer  or 
demurrer  must  be  construed  in  con- 
nection with  the  general  statute  ol 
amendments,  and  did  not  preclude  the 
court  from  allowing,  at  the  trial,  an 
amendment  in  furtherance  of  justice. 

8.   California.  —  Lee  v.  Murphy,  119 
Cal.  364,  where  the  plaintiff  was  per- 


41  N.  Y.  App.  Div.  452;  Schoonmaker  mitted  to  amend  after  the  cause  was 
V.  Blass,  88  Hun  (N.  Y.)  179;  Dent  v.  heard  and  submitted;  Andrus  t*.  Smith, 
South  Bound  R.  Co.,  61  S.  Car.  329.  133  Cal.  78,  where,  after  trial  and  sub- 
See  also  Stratton  v.  City  Trust,  etc.,  mission,  but  before  findings  had  been 
Co.,  6q  N.  Y.  App.  Div.  322.  filed  or  judgment  given,  the  plaintiff 

599k    1.  Changing  Theory  of  Case. —  was  allowed  to  amend,  the  submission 

Mcintosh  zr.  CoultUard.  (Iowa  X902;  88  being    set   aside    and    the    defendant 

N.  W.  Rep.  T069.  allowed  to  answer  and  present  further 

Amendment  After  Sabnussioni  Beqniring  e  v i de nee. 

Beopening  of  Case*  —  Where  an  action  in  Coloration  —  Gambrill  v.  Brown  Hoiel 

equity  was  submitted  and  thereafter  Co.,  11  Colo.  ^pp.  529. 

the  plaintiff  filed  an  amendment  to  his  Indiana.  —  Diltz    v.   Spahr,   16   Ind. 

petition    and  a   motion   to   strike   the  App.  591. 

amendment  was  not  acted  upon,  it  was  Iowa,  —  Clough  v.  Bennett,  99  Iowa 

not  error  to  refuse  to  grant  relief  under  69;  Weis  i/.  Morria,  ids  Iowa  337. 
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600.  Question  Flnt  Baited  on  the  Trial.  —  See  note  3. 

601.  Laohee  of  Applicant.  —  See  note  I. 

Only  in  Fnrtheranoe  of  Jnitioe.  —  See  notes  3,  4. 


Kentucky,  —  Metropolitan  L.  Ins. 
Co.  V.  Smith,  59  S.  W.  Rep.  24,  22  Ky. 
L.  Rep.  868;  Mattingly  i/.  Bank  of  Com- 
merce, (Ky.  1899)  53  S.  W.  Rep.  104.3. 

Nebraska,  —  Siratton  v.  Wood,  45 
Neb.  629. 

North  Carolina,  —  Woodbury  v. 
Evans,  122  N.  Car.  779. 


See  also  Woolsey  v,  Shaw,  34  N.  Y. 
App.  Div.  405. 

In  Arndt  v.  Bourke,  120  Mich.  263, 
it  was  held  not  to  be  error  to  allow  an 
amendment  under  such  circumstances, 
the  defendant  not  asking  for  delay. 

601.  1.  Phenix  Ins.  Co.  v.  Cald- 
well,  187  111.  73;  Berkowsky  v.  Specter, 


Oregon.  —  Christenson  v.  Nelson,  38     79  111.  App.  215;  Emerson  v.  Converse, 


Oregon  473. 

Washington.  —  Ogle  c.  Jones,  16 
Wash.  319;  McDonough  v.  Great  North- 
ern R.  Co.,  15  Wash.  244;  Newman  v. 
Buzard,  24  Wash.  225. 

IVisconsin,  —  Schaller  v.  Chicago, 
etc..  R.  Co.,  97  Wis.  31. 


106  Iowa  330,  refusing  to  disturb  the 
action  of  the  trial  court  in  disallowing 
an  amendment;  National  Horse  Im- 
porting Co.  V.  Novak,  105  Iowa  157; 
Faulkner  v.  Kceney,  (Ky.  1899)  52  S. 
W.  Rep.  819;  Spurr  v.  Batchclor,  102 
Ky.  606,  as  to  lefusal  to  permit  filing 


No  Prejudice.  —  Case  v.  Moorman,  25  of  additional  plea;  Louisville  Ins.  Co. 

Ind.   App.   293;  Withee  v.  Simon,  104  v.  Monarch,  99  Ky.  J578;    Dennison  v. 

Wis.     116.      See     also     Belvidere    v,  Musgrave,  (N.  Y.  City  Ct.  Gen.  T.)  26 

Crichton,  81  111.  App.  595.  Misc.  (N.  Y.)  871,  affirmed  (Supm.  Ci. 

The     defendant     cannot     complain  App.  T.)  29    Misc.  (N.  Y.)  627;    Ste- 

where  the  option  of  a  continuance  is  phensv.  McAlpin,  (N.  Y.  City  Ct.  Gen. 

given  to  him  and  he  declines  it,  as  he  T.)  27  Misc.  (N.  Y.)  832;  McGregor  v. 

is  not  in  a  position  lo  allege  prejudice.  Skinner.  (Tex.    Civ.  App.   1898)  47   S. 


juroszewski  v.  Allen,  (Iowa  1902)  91 
N.  W.  Rep.  941. 

In  Carroll  v.  Fethers,  102  Wis.  436, 
it  was  held  to  be  no  abuse  of  discretion 
to  allow  the  defendant  to  amend  his 
answer  on  the  trial  of  an  action  for 
conversion  to  allege  the  records  of  a 
former  action  by  the  plaintiff  whereby 
he  waived  the  tort  by  suing  on  an  im- 
plied contract;  that  it  was  in  further- 
ance of  justice  tha^.  the  plaintiff  should 
abide  by  the  record  he  had  himself 
made  in  a  controversy  over  the  same 
subject-matter;  and  that  the  amend- 
ment did  not  operate  as  a  surprise. 

Presumption  of  Propriety.  —  Chamber- 
lin  V.  Loewenthal,  (Cal.  1902)  70  Pac. 
Rep.  932;  Carter  v.  Ljthian,  133  Cal. 
451;  Smith,  etc.,  Corp.  v.  Byers,  20 
Ind.  App.  51;  Taylor  r.  Star  Coal  Co., 
no  Iowa  40;  Kocher  v.  Palmetier,  112 
Iowa  84;  Arndt  v.  Bourke,  120  Mich. 
263:  Bennett  v.  Tillmon,  18  Mont.  28; 
Chicago,  etc.,  R.  Co.  v.  Martelle,  (Neb. 
1902)  9 1  N.  W.  Rep.  364;  Murphy  v. 
Ganey,  23  Utah  633;  Morrissey  v. 
Faucelt,  28  Wash.  52. 

Withdrawal  from  Jury.  —  Brown  v. 
Carolina  Midland  R.  Co.,  58  S.  Car. 
466,  granting  an  order  withdrawing  the 
case  from  the  jury  and  continuing  it 
for  the  purpose  of  allowing  the  plain- 
tiff to  amend. 

600.    8.  Gage  v.  West,  62  Neb.  612. 


W,  Rep.  398;  Merchants'  L.  Assoc,  v, 
Yoakum,  39  C.  C.  A.  56,  98  Fed.  Rep. 
251.  See  also  Brittan  v.  Oakland  Sav. 
Bank,  124  Cal.  282. 

Knowledge  of  Defense.  —  Greenlee  v. 
Home  Ins.  Co.,  103  Iowa  484;  Western 
Assur.  Co.  V.  Kilpatrick-Koch  Dry 
Goods  Co.,  54  Neb.  241;  McGregor  v. 
Skinner,  (Tex.  Civ.  App.  1898)  47  S. 
W.  Rep.  398. 

3.  Statute  of  Limitationi.  —  DuUe  v, 
Lally,  167  III.  485,  as  to  additional  plea 
five  years  after  general  issue  pleaded. 
See  also  Jiz/ro,  III.  3.^.  Unconscionable 
Defenses  —  Usury  and  Limitation, 

4.  Carnahan  v.  Thompson,  (Ky. 
1899)  52  S.  W.  Rep.  931.  refusing  to 
disturb  the  action  of  the  trial  court  in 
disallowing  an  amendment:  Felton  v. 
Dunn,  60  S.  W.  Rep.  298,  22  Ky.  L. 
Rep.  1224;  Ravvlings  v.  Fisher,  110 
Mich.  19,  refusing  to  disturb  the  dis- 
cretion of  the  trial  court  in  disallowing 
an  amendment;  Baker  v.  Michigan 
Mut.  Protective  Assoc,  118  Mich.  431; 
Harrington  v.  Connor,  51  Neb.  214, 
Edge  V.  Third  Ave.  R.  Co.,  57  N.  Y. 
App.  Div.  29,  holding  it  to  be  reversi- 
ble error  to  allow,  at  the  trial,  an 
amendment  which  admitted  evidence 
of  special  damage  and  which  the  de- 
fendant was  not  prepared  10  meet; 
Fields  V.  Rye,  24  Tex.  Civ.  App.  272, 
refusing  to  disturb  the  discretion  of  the 
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603.     (2)  At   What  Stage  of  the   Trial — After  Jury  Swom. — 
See  note  i. 

SMwaarixig  the  Jury.  —  See  note  2. 

trial  court  in  disallowing  an  amend-  will   not    be    disturbed.      Bannon    v, 

ment  at  the  trial.  Insurance  Co.  of  North  America,  (Wis. 

Amendment  of  Complaint  Denied.  —  In  1902)  91  N.  W.  Rep.  668. 

the  following  cases  the  rulings  of  the  But  on  the  other  hand  it  is  not  error 

lower  courts    in   disallowing  amend-  to  permit  the  defendant,  at  the  trial 

ments  were  not  disturbed:     Petterson  term,  to  amend  his  plea  of  payment 

V.  Stockton,  etc.,  R.  Co.,  134  Cal.  244;  by  admitting  b. prima  facie  csisc  in  the 

Richard  v.  Hupp,  (Cal.  1894)  37  Pac.  plaintiff's  favor,  and  to  take  the  right 

Rep.    920:     Edmonson    v.    Kentucky  to  open    and   close.      Massengale    v. 

Cent.  R.  Co.,  (Ky.  1898)  46  S.  W.  Rep.  Pounds,  108  Ga.  762.     And  where  a  de- 

679.  fendant,  for  the  purpose  of  obtaining 

Amendments  of  Answer  Denied.  —  For  the  right  to  open  and  close,  makes  an 

cases   where   the  denial   of    leave    to  admission  under  which  he  assumes  the 

amend  was  held  to  be  proper,  or  where  burden  of  proof,  he  will  not  be  allowed 

the  appellate  court  refused  to  interfere  to  withdraw  such  admission  after  he 

with  the  discretion  of  the  lower  court,  has  failed  to  carry  the  burden  of  proof 

see  Woodland  Bank  v.  Heron,  122  Cal.  soassumed,  so  as  to  deprive  the  adverse 

107:  Gallaher  v.  Head,  108  Iowa  588;  party  of  the  benefit  of  the  admission. 

Pierson  v.  Chicago  G.  W.  R.  Co.,  ii6  Fisher  v,  George  S.  Jones  Co.,  108  Ga. 

Iowa  601 ;  Rosenburger  v.   Marsh,  108  490. 

Iowa  47:  Marsh  v.  Chown,  104  Iowa  Denying  Admitted  Allegation.  —  It  is 

556;    Wallbridge  v.  TuUer,  125   Mich,  not  error  to  refuse  to  allow  the  defend- 

2x8;  Pierce  v,  Brennan,  (Minn.  1902)92  ant  to  amend  by  striking  an  admission 

N.  W.  Rep.  507;  Ginsburg  v.  Von  Seg-  from   his  answer  after  the  evidence  is 

gcrn,  59  N.  Y.  App.  Div.  595.  closed.     Mcintosh  v.  Coulthard,  (Iowa 

Amendments  Improperly  iJiowed. —  See  1902)  88   N.  W.    Rep.    1069.     Bui  see 

Joyce  V.  Growney,  154  Mo.  253;  Gould  Cauchois  v.  Proctor,  i  N.  Y.  App.  Div. 

V.  Gteason,  10  Wash.  476.  16 

Ko  Evidenoe  to  Support  Amendment.  —  Matter  Waived  hy  Failure  to  Plead  It 

It  is  not  error  to  refuse  to  permit  the  cannot  be  pleaded  by  way  of  amend- 

amendment  of  a  complaint  where  there  ment  after  going  to  trial  upon  the  is- 

is  no  evidence  to  support  the  amend-  sues  raised  by  the  pleadings.     Wright 

ment.     Dickson  v.  Pritchard,  iii  Wis.  v.   Wilmington  City  R.  Co.,  2  Marv. 

310.  (Del.)  141.     See  also  Martin  v.  Fowler, 

Sight  to  Open  and  Close.  —  It  could  not  5T  S.  Car.  164. 

well  be  an  abuse  of  discretion  to  refuse  After  Death  of  Original  Party.  —  It  is 

an  amendment  for  the  purpose  of  tak-  unjust  to  permit  an  executrix  In  whose 

ing  the  right  to  open  and  close  from  name  as  plaintiff  the^  action  was  re- 

the  plaintiff  and  giving  it  to  the  defend-  vived  to  amend  on  the  trial  the  original 

ant   after   the   plaintiff,   who  had  the  reply  to  the  defendant's  counterclaim 

burden  of  proof  under  the  original  is-  for  services  rendered  by  the  defendant 

sues,  had  proved  his  case  and  rested,  to  the  original  plaintiff,  by  inserting 

Studebaker  Bros.  Mfg.  Co.  v,  Langson,  the  defense    that  the    services    were 

89  Wis.  200.  rendered  at  the  direction  and  request 

In    Parrish    v.   Sun   Printing,   etc.,  of  others  than  the  plaintiff's  testator, 

Assoc,  6  N.  Y.  App.  Div.  585,  an  aU  there  being  no  intimation  of  such  a  de- 

lowance  of  such  an  amendment  was  fense  in  the  original  reply  and  the  de- 

heid  to  be  erroneous  under  the  par-  fendant  being  precluded  from  testlfy- 

ticular  circumstances.  ing  as   to    communications   with    the 

So  where  a  party  technically  has  the  original   plaintiff    in    relation    to   the 

affirmative  at  the  opening  of  the  trial  services.     Woolsey  v,   Shaw,  34  N.  Y. 

and  his  adversary  makes  an  admission  App.  Div.  405. 

of  fact   which   he  had   denied   in  his  609.    1.  Knefel  v.  Planner,  166  III. 

pleading,  it  is  discretionary  with  the  147,    under  statute  allowing    amend- 

court  to  permit  an  amendment  of  the  ment  at  any   time  before  judgment; 

pleading  thereafter,  for  the  purpose  of  North  British,  etc.,  Ins.  Co.  v,  Rudy, 

shifting  the  right  to  open  and  close,  26  Ind.  App.  472. 

and  a  refusal  to  permit  an  amendment  2.  Where  the    Amendment   Does    Hot 
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603. 


604. 
605. 


After  8ubiBiiiio&  to  Juy.  —  See  note  3. 
After  Motioii  for  Honsoit.  —  See  notes  4,  5. 

c.  After  Report  of  Referee.  —  See  note  7. 

d.  After  Verdict.  —  See  notes  2,  3,  4,  5. 
See  note  2. 

e.  After  Judgment.  —  See  note  7. 


Cliangte  the  Iitiie  the  rule  is  otherwise. 
Smith,  etc.,  Corp.  v.  Byers,  20  Ind. 
App.  51. 

603.  3.  Abbott  v.  Mobile,  119  Ala. 
595:  Browne  v.  Stecher  Lith.  Co.,  24 
N.  Y.  App.  Div.  480. 

After  a  Mistrial,  in  N^w  York,  an  ap> 
plication  for  leave  to  amend  the  com- 
plaint should  not  be  granted  by  the 


an  amendmeni  of  complaint  after  trial 
and  special  findings,  the  amendment 
not  changing  the  cause  of  action  or  the 
position  of  the  defendant  with  regard 
to  his  defenses,  the  practice  was  de- 
nominated **  mongrel  and  irregular." 
To  Support  the  Verdict,  not  to  over- 
throiv  it,  such  amendments  are  per- 
missible.    Dunham  ik  Brown,  9  Kan. 


trial  court,  but  that  court  should  merely    App.  889,  58  Pac.  Rep.  232. 


allow  the  plaintiff  to  apply  at  special 
term  for  the  amendment.  Wood  v, 
McGuire,  (N.  Y.  City  Ct.  Gen.  T.)  26 
Misc.  (N.  Y.)  200. 


To  Conform  to  Stipulation  of  Parties.  — 

After  verdict  an  amendment  of  the 
pleading  of  the  successful  party  is 
proper  to  conform  the  pleadings  to  the 


4.  Koshland  v.  Fire  Assoc,  31  Ore-  case   as   modified    by   the    parties  by 

gon  362.     See  also  Hooks  v.  Booker,  94  stipulation,  such  amendment  being  one 

Ga.  712.  in  aid   of   the   verdict  and  judgment. 

Changing  Admission    to  Denial  After  Granby  Min.,  etc.,  Co.  v.  Davis,   156 

Motion  Orerraled.  —  It  is  not  in  further-  Mo.  422. 

ance  of  justice  to  allow  a  defendant,  Changing  the  Isenes  Litigated  is  not 

after  motion  for  nonsuit  is  denied,  to  permissible    at    such   stage.      Omaha 

convert  admissions  in  his  verified  an-  Bottling  Co.   v.  Theller,  59  Neb.  257: 


swer  into  denials  of  the  facts  thus  ad- 
mitted.    Cuthbert  v.  Brown,  49  S.  Car. 

513. 
6.  Higgins     v.     Wilmington,    (Del. 

1902)  51  Atl.  Rep.  I,  refusing  to  disturb 

the  discretion  of  the  lower  court  in  de- 


Habel  t^.  Union  Depot  R.  Co.,  140  Mo. 
159;  E.Kcelsior  Electric  Co.  v.  Sweet, 
59  N.  J.  L.  441. 

Defeot  of  Parties.  —  In  Gilland  v. 
Union  Pac.  R.  (^o..  6  Wyo.  185,  it  was 
held  that  an  application  to  amend  an 


nying  a  motion  for  leave  to  amend  at  answer  by  alleging  a  defect  of  parties 

this  stage.  plaintiff  came  too  late  after  verdict. 

7.  Marsh  v.  Hix,  no  Ga.  888;  i^tna  4.  Raymond  v,  Wathen,  142  Ind.  367, 

Ins.   Co.   V,   Glasgow   Electric   Light,  citirti*  r  Encyc.  of  Pi.,  and  Pr.  604,  605. 

etc.,  Co.,  107  Ky.  77,  holding  a  refusal  5.  Burt  v.  Florida  Southern  R.  Co., 

to  permit  the  filing  of  an  amendtd  an-  (Fla.  T901)  31  So.  Rep.  265. 


swer  to  be  erroneous. 
604.    8.  Adding  Material  Allegations. 

—  In  Indiana   Heddens  v.  Younglove, 
46  Ind.  212,  in  so  far  as  it  lays  down 


605.  9.  Chicago,  etc.,  R.  Co.  v, 
Eselin,  86  III.  App.  94. 

7.  Iowa  Brick  Co.  v.  Campbell,  (Iowa 
1900)  82  N.    W.    Rep.   772,  where  an 


the  broad  rule  that  the  court  possesses    amendment  was  allowed;  PfefTerkorn 
no  power  to  permit  an  amendment  to     v.  Haywood,  65  Minn.  429,  recognizing 


be    made   after   verdict,    is   (n^cr ruled, 
Raymond  v,  Wathen,  142  Ind.  367. 

8.  See  Casey  v.  Kimmel,  181  111.  154; 
Benson  v,  Arnold,  75  III.  App.  610; 
Federal  L.  Assor.  v.  Smith,  86  111.  App. 
427;  American  Bonding,  etc.,  Co.  v. 
Scott,  10  Kan.  App.  574,  61  Par.  Rep. 
873;  Frost  V.  Courtis.  172  Mass.  401; 
Felly  V,  Deaven,  t66  Pa.  St.  640:  Rob- 
inson V.  Eau  Claire  Book,  etc.,  Co.,  110 
Wis.  369.     But  see  O'Gorman  v,  Sabin, 


the  right  to  allow  amendments  in 
furtherance  of  justice  after  judgment; 
Parker  v,  Stephens,  (Tex.  Civ.  App. 
1899)  48  S.  W.  Rep.  878,  wherein  it 
was  conceded  that  an  amended  petition 
cannot  be  filed  after  final  judgment, 
yet  since  in  the  case  before  the  court 
such  petition  was  filed  after  an  agreed 
severance,  and  was  not  stricken  from 
the  record,  it  was  held  that  the  effect 
of  the  institution  of  a  new  suit  should 


62  Minn.  46,   wherein,   while   holding     be  given  to  the  filing  of  such  petition, 
that  there  was  no  error  in  permitting    See  also  Smith  v.  Farmers*  Bank,  (Ky. 
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607.     Fending  Appeal  or  Writ  of  Error.  —  See  note  4.     See  also 

Appeals. 

/.  In  Appellate  Courts  —  (i)  Wfure  the  Came  Is 
Tried  upon  the  Record.  —  See  notes  5,  6. 


1899)  51  S.  W.  Rep.  451,  and  Winburn 
V.  Fidelity  Loan,  etc.,  Assoc.,  no  Iowa 
374,  where  the  amendments  came  too 
late. 

Laches  of  Applicant.  —  See  Morgan  &. 
King.  27  Colo.  539. 

Aftor Konsnit.  —  In  Gilliam  v.  Brown, 
126  Cal.  160,  the  appellate  court  could 
not  say  that  there  waft  error  in  refus- 


"At  Any  Stage  of  the  Cause**  is  not 
broad  enough  to  allow  amendments 
after  a  judgment  which  has  not  been 
set  aside  or  vacated.  Southern  Mut. 
Ins,  Co.  V.  Turnley,  100  Ga.  296. 

After  Severance  by  Consent  of  two  de- 
fendants, after  judgment  in  iheir  f.ivor 
and  in  favor  of  other  defendants  had 
been  set  aside  and  a  new  trial  granted 


ing  to  permit  the  amendment  at  such     as  to  such  other  defendants,  the  plain- 


stage,  but  as  the  judgment  was  re- 
veised  on  other  grounds,  it  was  sug- 
gested that  if  before  another  trial  the 
plaintiff  should  apply  for  leave  to 
amend,  it  should  be  granted. 

After  Defianlt  an  amendment  will  not 
authorize  a  judgment  different  from 
that  sought  by  the  original  pleading, 
Heins  v.  Wiclce,  102  Iowa  396;  and 
the  plaintiff  cannot  amend  in  a  material 
matter  and  at  the  same  time  hold  his 
default  against  the  defendant,  Haggin 
7'.  Lorenz,  15  Mont.  309:  but  an 
amendment  may  be  allowed  after  de- 
fault, an  opportunity  being  afforded  to 
the  defendant  either  to  plead  to  the 
compUini  or  to  present  evidence  touch - 
int;  the  matter  of  the  amendment.  La 
Barre  v.  Watf?rbury,  09  Conn.  554. 

Substantial  Change  of  Cause  of  Action 
or  Defense,  after  judgment,  would  not 
be  in  furtherance  of  justice  and  will 
not  be  allowed.  Pitkin  v.  New  York, 
etc.,  R.  Co..  64  Conn.  482;  Wymore 
First  Nat.  Bank  v.  Myers,  44  Neb.  306: 
Scott  V.  Spencer,  44  Neb.  93;  Marsh  v, 
Kaye,  44  N.  Y.  App.  Div.  68. 


tifi  may  hie  an  amended   petition  set- 
ting  up  after-acquired  title  as  to  the 
two  defendants  agreeing  to  the  sever- 
ance.    Parker  v.  Stephens,  (Tex.  Civ.- 
App.  T899)  48  S.  W.  Rep.  878. 

M7.  4.  Western  WheeUScraper  Co. 
V,  Drinnen,  79  Fed.  Rep.  820,  denying 
the  power  Contra^  Leiferman  v.  Osien, 
64  111.  App.  578,  affirmed  167  111.  93. 
See  also  Harlan  v.  Moore,  132  Mo.  483, 
upholding  the  power  to  make  a  correc- 
tion  of  a  mistake  nunc  pro  tunc, 

5.  A  Technical  Defect  which  could 
have  been  amended  by  the  record  in 
the  lower  court  if  attention  had  been 
called  thereto  will  be  ordered  to  be 
amended  by  the  appellate  court.  C.  & 
C.  Electric  Co.  tf.  St.  Clair,  182  Pa.  St. 

274. 

6.  Dobbs  V.  Purington,  (Cal.  1901)  65 

Pac.  Rep.  1091;  Locke  v.  Kennedy,  171 
Mass.  204;  Reynolds  v.  Pascoe,  24 
Utah  219. 

Making  New  Issues. —  Ottumwa  Brick, 
etc.,  Co.  V,  Ainley,  109  Iowa  386,  where 
an  amendment  to  an  answer  in  the  Su- 
preme Court  was  stricken  out  because 


After  Personal  Judgment  and  Judg^  the  case  must  be  heard  in  the  appellate 

ment  of  Sale^  where  there  has  been  a  court  upon  the  same  issues  tried  below. 

personal  judgment  and  a  judgment  of  On  Case  Reserved  the  entrv  must  be 

sale  to  enforce  a  chattel  mortgage,  the  according  to  the  terms  of  the  reserva< 

court   having   no   further  jurisdiction  tion,  which   being  that  "  if,   upon   the 

save  to  collect  and  applv  the  proceeds  facts  stated  in  the  petition,  the  petition- 

of  the  sale  to  the  satisfaction  of  the  ers  are  not  entitled  to  file  an  infoima^ 


judgment,  it  is  error  to  permit  an 
amendment  bv  a  defendant  raising  a 
new  issue.  Russell  v.  Howerton,  60  S. 
W.  Rep.  qi6,  22  Kv    L   Rep    1468. 

Striking  Out  Sworn  Admission.  —  1  n 
New  York  it  was  held  that  after  trial 
and  decision  of  the  cause  by  the  court. 
the  exercise  of  the  discretion  of  the 
trial  court  in  regard  to  amendments 
cannot  be  extended  to  the  striking  out 
from   an  answer  a  verified  admission 


tion  as  prayed,  then  the  entry  shall  be 
*  demurrer  sustained  and  petition  dis- 
missed,' "  upon  such  a  finding  the  pe- 
tition must  he  dismissed.  Haupt  v. 
Rogers,  170  Mass.  71. 

Withdrawing  Admission  of  Plaintiff's 
Capacity.  —  Where  the  defendant  had 
admitted  the  plaintiff's  capacity  to  sue 
as  administrator,  after  judgment  for 
the  plaintiff  and  appeal  by  the  defend- 
ant  a  motion  for  an  order  suspending 


of  the  fact.     Randall  t\  Brodhead,  60    the  hearing  of  the  appeal  and  giving  to 
N.  V.  App.  Div.  567.  the  defendant  leave  to  move  the  lower 
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608.     The  Stotujte  of  JeolKiU.  —  See  note  3. 
OOO.     See  note  i. 
01 0.     See  notes  i,  2. 

61 1.     Complaint  Bad  on  Demurrer.  —  See  note  I. 

Kegleet  to  Apply  for  Leave.  —  See  note  2. 
To  Conform  to  Proof.  —  See  note  3. 
Amendments  Considered  as  Hade.  —  See  note  4. 
(2  j   Where  the  Trial  Is  De  Novo.  —  See  note  5. 

court  for  an  order  vacating  the  judg-  the  findings  and  judgment.     Tannen- 

ment.  and  for  a  new  trial  with  leave  to  baum  v.  Armeny,  81  Hun  (N.  Y.)  581. 

amend  the  answer  by  withdrawing  the  Where  Bole  Inapplioable.  —  Where  the 

admission  of   the   plainiiff's  capacity  complaint  is  faijilly  defective,  and  the 

and  denying  it,  was  overruled.     Martin  plaintiff,  when  (he  defect  was  called  to 

V.  Fowler,  51  S.  Car.  164.  his  attention  on  the  trial,  did  not  ask 

008.    8.  Changing  Form  of  Action. —  leave  to  amend  but  invoked  and  ob- 

In  an    action  improperly   brought  in  tained  a  determination  of  the  trial  court 

form,  as  for  money  had  and  received  in  his  favor,  the  defendant  has  a  right 

when  the  real  cause  was  for  breach  of  to  rely,  at  his  own  risk,  upon  his  ob- 

bond,  the  defendant  having  taken  the  jection  and   exception,  and   it   would 

point  on  the  pleadings  in  the  trial  court  not  be  in  furtherance  of  jusiice  to  re- 

and  the  judge  not  being  able  to  certify  gard  the  defect  as  amenued  on  appeal, 

that  the  defendant  did  not  rely  upon  his  Gill  v.  iEtna  Live  Stock  Ins.  Co.,  82 

position  and  go  into  the  evidence  less  Hun  (N.  Y.)  363. 

fully  than  he  would  have  done  in  a  suit  610.     1.  Howell  v.  Grand  Trunk  R. 

upon  the  bond,  exceptions  will'be  sus-  Co.,  92  Hun  (.V.  Y.)  423. 

tained  and  a  verdict  for  the  plaintiff  2.  Omission  of  Heeeeaary  Allegation. — 

cannot  be  saved  by  an  amendment  in  Ure  v.  Bunn,^Neb.  1902)90  N.  W.  Rep. 

the  appellate  court.     Field  v.   Banks,  904. 

177  Mass.  36.  611.     1.  Howard  V.  Mutual  Reserve 

Judgment  by  Default  —Substantial  Be-  Fund  L.  Assoc.,  125  M.  Car.  49,  where 

feots.  —  The  statute  of  amendments  and  the  amendment  involved  questions  of 

jeofails  does  not  extend  to  cure  defects  fact    and    a    matter    of    law   entirely 

which  are  clearly  matters  of  substance,  foreign  to  the  case  as  made  up  on  ap- 

and   a  declaration   so    defective    will  peal. 

not  support    a   judgment   by  default.  2.  Decatur  v.  Simpson,  115  Iowa  348. 

Schueler  v.  Mueller,  193  111.  402.  8.  Where  Motion  to  Biuniie  Was  Made 

64I9.     1.  Indiatta.  —  Praigg  v.  West-  at  tiie  Close  of  the  Evidenoe,  it  is  too  late 

ern   Paving,   etc.,   Co.,    143  Ind.  35S;  on  appeal  to  amend  the  complaint  to 

Decatur  v.  Grand  Rapids,  etc.,  R.  Co.,  conform    to    the    proofs.     Scheuer  v, 

146  Ind.  577;  Kohli  v.  Hall,  141  Ind.  Rosenbaum,  (Supm.   Ct.  App.  T.)  33 

411.  Misc.  (N.  Y.)  768. 

Nebraska,  —  Bee  Pub.  Co.  v.  World  4.  Columbus  Constr.   Co.   v.  Crane 

Pub.  Co.,  59  Neb.  713.  Co.,  98  Fed.  Rep.  946,  40  C.  C.  A.  35, 

Ni'7v   York.  —  Douai    v,  Lutjens.  21  as  to  notice  of  defense. 

N.  Y.  App.  Div.  254,  affirmed  165   N.  6.  Conneotiont.  —  Lovell  v.  Hammond 

Y.  622.  Co.,   66  Conn.    500,   holding  that  an 

IVashinoton.  —  AUend    v,    Spokane  amendment  was  properly  allowed. 

Falls,  eic,  R.  Co.,  21  Wash.  324.  Kansas.  —  St.  Louis,  etc.,  R.  Co.  v. 

Formal  Defect  of  Party.—  In  the  United  Bryan  Fruit  Co.,  i  Kan.  App.  551,  up- 
states Circuit  Court  of  Appeals  the  holding  an  amendment  as  not  chang- 
name  of  the  proper  plaintiff  will  be  ing  the  cause  of  action, 
substituted.  Jloward  v,  U.  S  ,  42  C.  Michigan  —  On  Appeal  from  Justice  of 
C.  A.  169,102  Fed.  Rep.  77;  Chicago  the  Peace. — The  oral  declaration  in  the 
G.  W.  R.  Co.  V,  Leavenworth  First  M.  justice's  court  may  be  amended  on  ap- 
E.  Church,  42  C.  C.  A.  178,  102  Fed.  peal  to  allege  the  assignment  of  the 
Rep.  S5.  claim  sued  on.     Farnam  v,  Doyle,  128 

To  Conform  to  Findings.  —  An  amend-  Mich.  696. 

ment  of  the  complaint  may  be  allowed  Missouri.  —  A    New  Cause  of  Action 

in  order  to  conform  the  allegations  to  cannot  be  introduced  by  ameDdmeni, 

160 


Vol.  I. 


AMENDMENTS. 


613-61<l 


613.    See  note  i. 
6 IS.    See  notes  i,  3. 

Slaughter  v.  Davenport,  151  Mo.  26; 
Powell  V,  Shipps,  85  Mo.  App.  467; 
Rippee  v,  Kansas  City,  eic.  R.  Co.,  71 
Mo.  App.  557- 

To  Make  Definite  and  Certain,  —  An 
amendment  may  be  allowed  to  make 
the  complaint  more  definite  and 
certain.  Cameron  r.  Hart,  57  Mo. 
App.  142;  Bradley  z/.  Sweiger,  6i  Mo. 
App.  419- 

Names 
Drug  Co. 

misnomer  of  defendant  may  be  cor- 
rected. 

Oregon.  —  The  discretion  of  the  Cir- 
cuit Court  in   refusing    to    allow   an 


of  Parties,  —  E trans-Smith 
White,  86  Mo.  App.  540, 


V. 


Circuit  Court  upon  the  appeal,"  under 
which  it  was  held  that  whether  an 
amendment  is  considered  as  an  amend- 
ment to  the  original  cause  of  action  or 
as  a  new  cause  of  action,  the  plaintiff 
may,  on  appeal  in  an  action  of  re- 
plevin for  the  possession  of  cattle, 
amend  so  as  to  recover  the  increase, 
though  it  was  further  held  that  this 
was  not  in  fact  the  statement  of  a  new 
cause  of  action.  Simon  v,  Aubrey, 
3  Indian  Ter.  680. 

Kentaoky.  —  No  new  action  can  be  in- 
troduced on  such  appeal.  Robens  v. 
Abner,  (Ky.  1897)  42  S.  W.  Rep.  337: 
Southern    Lumber    Co.  v.     Wireman, 


amendment  offered  there  for  the  first    (Ky.  1897)41  S.  W.  Rep.  297. 
time  will  not  be  disturbed  in  the  ab-        Nebraska.  —  Causes  must  be  tried  on 
sence  of  abuse.     Watson  r.  Buckler,  29    appeal    to   the    District   Court   on   the 
Oregon  235. 

WlMoasin.  —  On  appeal  to  the  Su- 
perior Court  of  Milwaukee  from  a  jus- 
tice of  the  peace,  the  action  is  triable 
as  if  brought  originally  in  the  former 
court,  and  that  court  may  permit  an 
amendment  bringing  in  another  party. 
Marlett  v.  Docter,  89  Wis.  347. 

613*     1.  Alabama.  ~  Change   from 


on 

same  issues  as  in  the  court  from  which 
the  appeal  is  taken.  Western  Cornice, 
etc..  Works  v.  Meyer,  55  Neb.  440 ; 
German  Nat.  Bank  v.  Aultman,  63  Neb. 
324:  Ball  V,  Beaumont,  63  Neb.  215, 
modified  in  (Neb.  1902)  92  N.  W.  Rep. 
170,  in  the  application  of  the  rule.  See 
also  Livingston  v.  Moore,  (Neb.  1902) 
89  N.  W.  Rep.  289,  holding  the  particu- 


contractof  tort  not  permissible.  James  lar  change  to  be  proper. 
V.  Vicors,  119  Ala.  32.  Horth  Carolina  — Appeals  from  Jus- 
Conceding  that  an  additional  count  tices,  —  Amendment  of  summons  to 
filed  on  such  an  appeal  introduces  a  show  the  jurisdiction  of  the  justice, 
new  cause  of  action,  if  before  the  con-  after  the  defendant  has  appeared  and 
elusion  of  the  argument  the  court  per-  gone  to  trial,  is  within  the  authority  of 
mits  the  plaintiff  to  amend  again,  by  the  Superior  Court  on  appeal.  McBride 
which  amendment  the  case  is  returned  v,  Welborn,  119  N.  Car.  508. 
to  the  status  held  by  it  before  the  jus-  Oklahoma.  —  The  statute  allows 
tice  of  the  peace,  any  objection  to  the  amended  pleadings  to  be  filed,  in  fur- 
first  amendment  becomes  unavailing,  therance  of  justice.   Pinson  v.  Prentise, 


Farley  v.  Bay  Shell  Road  Co.,  125  Ala. 
184. 


8  Okla.  143. 
Texas.—  Amendment 


may  be  made 


Arkansas.  —  An  amendment  is  proper    if  it  does  not  introduce  a  new  cause  of 


if  it  does  not  introduce  a  new  cause  of 
action.     Freeman  v.  Lazarus,  61  Ark. 

247. 

Ooorgia  —  Defendant  Not  Appealinf^, 
—  Where  an  appeal  by  one  of  several 
defendants  from  a  judgment  rendered 
against  all  removes  the  whole  case  so 
that  a  judgment*in  the  appellate  court 
will  bind  all,  those  not  joining  in  the 
appeal  have  the  right  to  amend  their    court  is  limited  to  the  highest  sum  for 


action.  Fergus  i:  Dodson,  (Tex.  Civ. 
App.  1895)  33  S.  W.  Rep.  273.  See  also 
Clements  v.  McCain,  (Tex.  Civ.  App. 
1899)  49  S.  W.  Rep.  122,  holding  that 
the  amendment  in  question  did  not 
set  up  a  counterclaim  different  from 
that  set  up  in  the  justice's  court. 

tf  15.     1.  Limit  as  to  Amonnt.  —  The 
power  of  amendment  in  the  appellate 


pleadings     in     the    appellate    court. 
Murray  v.  Marshall.  106  Ga.  522. 

Indian  Tarritory.  —  Annot.  Stat.  Ind. 
Terr.  (1899),  ^  2831  (Mansf.  Dig., 
S  4151),  provides  that*'  the  same  cause 
of  action,  and  no  other,  that  was  tried 
before  the  justice,  shall  be  tried  in  the 


which  judgment  could  have  been  ren- 
dered below.  Piano  Mfg.  Co.  v,  Nord- 
strom, 63  Neb.  123.  See  also  Justices 
OF  THE  Peace. 

8.  Loranger  v,  Davidson,  no  Mich. 
605;    Carlson    v.    Stocking,    91    Wis, 

432. 


Supp.  PI.  ^  Pr.— u 
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616.  See  note  2. 

617.  g.  Remand   with    Directions   to  Amend. —  See 

note  I. 

618.  See  note  i. 

[But  even  upon  affirming  a  judgment  determining  the 
insufficiency  of  a  pleading,  the  appellate  court  will  sometimes 

grant  permission  to  the  party  to  apply  to  the  court  below  for 
leave  to  amend.     See  note  la,] 

k.  After  Remand  —  (i)  Where  Retnand  Is  General. 
—  See  note  2. 

Tranafor  Eqniyalent  to  Change  of  Ao-  Steamship  Co.   v.  Anderson,  X12  Ga. 

tion.  —  In  Jackson  v.  Gorman,  70  Ark.  835,  where  the  trial  judge  had  refused 

88,  on  appeal  to  the  Circuit  Court  in  to  permit  an  amendment  because  he 

proceedings  commenced  in  the  probate  was  erroneously  of  opinion  that  there 

court,  the  Circuit  Court  properly  re-  was  nothing  in  the  original   pleading 

fused  to  transfer  the  cause  to  the  chan-  to    amend    by,    upon   remanding   the 

eery  court  because  the  jurisdiction  of  cause   for   a  rehearing   upon   another 

the  latter  court  can  be  invoked  only  by  ground  the  appellate  court  gave  direc- 

original  bill  or  in  cases  in  which  the  tion  that  the  court  below  could  pass 

statute  provides  for  a  transfer  of  cases  upon   the    question    of    allowing    the 

commenced  on  the  law  side  of  the  Cir-  amendment  without  regard  to  the  rea- 

cuit  Court  by  mistake,  and  to  transfer  son  upon  which  the  former  ruling 'was 

a  case  on  appeal  when  the  appellate  based. 

court  tries  de  novo  is   to  change  the  Where  Original  Pleading  Held  to  Be 

cause  of  action  by  amendment.  Oood  in  Snbstanoe. —  Where  a  pleading 

616.  2.  Iowa.  —  Amendments  is  held  by  the  appellate  court  to  be 
which  do  not  set  up  any  demand  or  substantially  good  though  inartificially 
counterclaim  are  allowable  in  cases  drawn,  and  that  it  should  be  reformed 
appealed  to  the  District  Court  at  any  so  as  to  state  the  cause  of  action  in  a 
time  before  the  commencement  of  the  clear  and  comprehensive  manner,  the 
trial.     Boos  v.  Dulin,  103  Iowa  331.  lower  court,  after  remand,  should  not 

617.  1.  Georfria.  —  Brad  well  v.  sustain  a  demurrer  to  an  amended 
Bainbridge  Bank,  103  Ga.  242;  Jones  pleading  which  is  as  good  in  substance 
V.  Hurst,  95  Ga.  286,  holding  that  as  the  original  though  even  more 
where  the  judgment  of  the  lower  court  inartificially  drawn.  Brashears  v, 
in  overruling  a  demurrer  is  reversed,  Letcher  County  Ct.,  61  S.  W.  Rep.  285, 
with  directions  that  an  amendment  be  22  Ky.  L.  Rep.  1763. 

permitted,   the  court,    upon    remand.  Effect  of  General  Leave.  —  Where  the 

properly  allows  the  amendment,  what-  leave    given    to    file   an   amendment, 

ever  may  be  its  opinion  as  to  the  pro-  when     remanding     a    cause,    is    not 

priety  thereof  under  the  strict  rules  of  special,  the  party  is  not  precluded  from 

practice.  tiling  a.iy  other  amendment  than  that 

Indiana,  —  Bucklen  v,  Cushman,  145  which  he  had  asked  leave  to  file  during 

Ind.  51,  reversing  with  instructions  to  the   first  trial.       Pottkamp    v.    Buss, 

sustain   demurrer  and    with   leave  to  (Cal.  i896)46Pac.  Rep.  169. 

amend.  61  §•     1.  Sealy  v.  Cook,  51  La.  Ann. 

Maine,  —  Jenness  ».  Barron,  95  Me.  723. 

53  T  Korth  Carolina.  —  See  North  s/.  Bunn, 

Missouri,  —  Smoot  v.  Judd,  161   Mo.  122  N.  Car.  766. 

673.  la.  Fleming  v,   Courtenay,   95   Me. 

Montana.  —  Wyman    v,    Jensen,    26  128;  Moran  v,  Dunphy,  177  Mass.  485: 

Mont.  227.  Recknagel  v.  Stein  way,  58  N.  Y.  App. 

United  States, — Great  Southern    F.  Div.  352;  Finch  v.  White,  190  Pa.  St. 

Proof  Hotel  Co.  v.  Jones,  177  U.  S.  449.  86;  Lawton  v.  South  Bound  R.  Co.,  61 

See   also  Strauss   v.    National   Parlor  S.   Car.   548;   Priveti  v,   Wilmington, 

Furniture  Co.,  76  Miss.  343;  Wisconsin  etc.,  R.  Co.,  54  S.  Car.  98.     See  also 

Marine,  etc..  Ins.  Co.  Bank  v,  Mann,  Jackson  Bank  v.  Irons,  18  R.  I.  718; 

100  Wis.  596.  People  v.  Roe,  25  N.  Y.  App.  Div.  107. 

Kemai)d  Verily  Advieory.  —  In  Ocean  9.  Jones  v,  Stocldart,  (Idaho  i^)^7 
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610.     See  note  i. 

Diteretioiiary.  —  See  note  2. 

030.     (2)   Where  the  Remand  Is  Limited.  —  See  note  i. 

Pac.  Rep.  650,  citing  i  Encyc.  of  Pl.  the  case   reported.     Frost  v,  Courtis, 

AND  Pr.  489.     See  also  the  following  172  Mass.  401. 

cases:  Heidt  v.  Minor,  113  Cal.  385;  After  Eeservation  and  Jadgment  Ad- 
Richards  V.  Bradley,  129  Cal.  670:  vised.  —  Where  a  case  has  been  re- 
Martin  V.  Shannon,  loi  Iowa  620;  Cahn  served  to  the  Supreme  Court,  which 
V,  Tootle,  58  Kan.  260;  Tradesmen's  advises  what  judgment  should  be  ren- 
Nat.  Bank  v,  Curtis,  63  N.  Y.  App.  dered,  and  before  such  judgment  is 
Div.  14.  holding  that  the  fact  that  the  actually  rendered,  the  amendment  of 
court  of  last  resort  did  not  place  the  the  pleading  is  entirely  in  the  discre- 
reversal  simply  upon  a  defect  in  the  tion  of  the  trial  court.  Trustees  of 
pleading,  but  considered  the  whole  evi-  Donations,  etc.,  v.  Parish  of  Christ 
dence  in  the  record  and  held  that  upon  Church,  68  Conn.  369. 
such  evidence  the  alleged  contract  re-  After  Afflrmance  of  an  Order  Oyermling 
lied  upon  by  the  defendant  was  not  a  Denrarrer  to  a  complaint,  the  lower 
proven,  and  thac  the  verdict  was  not  court  may  allow  an  amendment, 
supported  by  the  evidence,  does  not  re-  Bomar  v.  Means,  47  S.  Car.  190. 
quire  a  reversal  of  the  order  allowing  619.  1.  Savannah,  etc.,  R.  Co.  v, 
an  amendment  of  the  answer  to  meet  Chaney,  102  Ga.  814. 
the  view  of  the  pleading  expressed  by  8.  Congdon  v,  Bryan,  9  Kan.  App. 
the  court  of  last  resort;  Parker  v,  650;  Continental  Ins.  Co.  v,  Moore,  62 
Harden,  122  N.  Car.  in;  Jennings  v,  S.  W.  Rep.  517,  23  Ky.  L.  Rep.  72, 
Parr,  54  S.  Car.  109;  Richardson  where  leave  to  file  an  amended  answer 
V,  Carbon  Hill  Coal  Co.,  18  Wash.  368;  after  reversal  of  a  judgment  in  favor 
Wisconsin  Marine,  etc.,  Ins.  Co.  Bank  of  the  defendant  was  properly  confined 
V.  Mann,  100  Wis.  596,  wherein  the  to  new  matter  not  in  conflict  with  the 
judgment  in  the  mandate  of  the  appel-  former  answer;  Troup  v.  Horbach,  57 
late  court  in  effect  grauted  a  new  trial  Neb.  644:  Heine  v.  Rohner,  33  N.  Y. 
of  a  particular  issue  upon  condition  App.  Div.  633;  Consolidated  Steel, 
that  the  trial  court  should,  in  its  dis-  etc.,  Co.  v,  Burnham,  8  Okla.  514; 
cretion,  permit  an  amendment  of  an  Interstate  Sav.,  etc.,  Assoc,  v.  Knapp, 
answer  so  as  properly  to  present  the  20  Wash.  230;  Chapman  v.  Yellow 
issue;  Edwards  v.  Bates  County,  79  Poplar  Lumber  Co.,  61  U.  S.  App.  499. 
Fed.  Rep.  56.  See  further  Meyer  v.  See  also  Louisville  v,  Muldoon,  (Ky. 
Covington,  64  S.  W.  Rep.  444.  23  Ky.  1899)49  S.  W.  Rep.  791. 
L.  Rep.  843.  Changing  Admiiiion  to  Denial.  —  Bab- 

Baidng Kew Isenee.  —  The  party  seek-  bitt  v.  Gibbs,  54  N.  Y.  App.  Div.  634; 

ing  (o  amend  cannot  change  the  theory  Valentine  v.  Healey,  i  N.  Y.  App.  Div, 

upon  which  he  has  failed  and  set  up  a  502. 

new   cause  of  action.     Missouri  Pac.  Hew    Canse  of   Aetion.  —  Lennox    v, 

R.  Co.  V,  Henrie,  63  Kan.   330.     See  Vandalia  Coal  Co.,  158  Mo.  473,  sus- 

also    Allen    v,    Davenport.    115    Iowa  taining  the  action  of  the  lower  court  in 

20.  striking  out  a  count  attempting  to  in- 

Applieation  by  the  Saoceisfol  Party  on  troduce  an  entirely  new  cause  of  action 

the  Arst  appeal  to  amend  his   plead-  by  amendment. 

ings  on  the  second  trial  was  denied  in  Such  an  amendment,  after  reversal 

Cothran  v.  Knight,  47  S.  Car.  245,  as  with  directions  to  sustain  a  demurrer 

coming  too  late.  to  the  complaint,   is   not  a  matter  of 

After  Verdict  8et  Aside  on  Caie  Be-  right,  and  the  refusal  to  allow  it  is  not 

ported.  —  Where  a  case  is  reported  to  error.     Thomas  v.  Hawkins,  13  Ind. 

the  court  of  last  resort  upon  a  verdict  App.  318. 

directed,  and  the  verdict  is  set  aside  Contradicting    Original     Pleading.  — 

and,    according    to    the    terms    upon  Amendments  contradicting  the  original 

which  the  case  was  reported,  the  case  pleading  are  properly  denied  after  the 

is  ordered  to  stand  for  trial  on  a  par-  party  has  failed  on  the  original  issue  in 

ticular  issue,  the  trial  court  may  allow  the  appellate  court.     Davidson  v.  Dish- 

ao  amendment  setting  up  a  defense  man,    59  S.  W.   Rep.  326,  22  Ky.  L. 

not  inconsistent  with  any  question  of  Rep.  940. 

law  decided  by  the  appellate  court  on  6SI0.     1.  Compare  Troup  v,  Horbach, 
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030.     Bet  AcUndloata.  —  See  note  2. 

631.     12.  EfEect  of  Amendmeiita  —  ^i.  RETROACTIVE  Effect 
—  (i)  In  General,  — See  note  2. 

(2)  Statute   of  Limitations  —  Where   Amendment   Doei   Hot 
Introdnce  a  Hew  Ganee  of  Aotion.  —  See  note  3* 

57   Neb.   644.     And  see   Matthews  v.  the  verdict.    Osborne  v.  MetcaU,  112 

People,  59  III.  App.  146.  Iowa  540. 

Striking  Ont  Admisiions.  —  Where  the  Hew  Proeeee  is  not  necessary.   Niehoff 

allefj^ations  in  an  answer  to  a  libel  for  v.  People,  171  111.  243,  which  case  W43 

a  collision  constitute  such  an  admis-  decided   under  a  statute.      See    alfto 

sion  of  facts  as  to  require  a  different  Griffith    v.    Blue    Grass    Bids:.,    eu., 

decree  from  that  rendered  in  the  court  Assoc..  (Ky.  1900)  57  S.  W.  Rep.  486, 

below,  and  in  the  appellate  court  the  decided   under    a  statute   relating  10 

same  allegations    are   insisted   upon,  proceedings  for    the    enforcement  of 

after  reversal  with  directions  to  enter  liens  which  was  declaratory  of  the  law 

a   different   decree  an  application   to  as  previously  announced  in  that  state; 

amend  the  answer  by  striking  out  such  Three   Forks  City  Co.  v.  Com.,  (Ky. 

allegations    is   without  equity.      The  1898)  45  S.  W.  Rep.  353,  holding  thai 

Horace  B.   Parker,  (C.  C.  A.)  74  Fed.  where  the  amendment  is  not  a  sub* 

Rep.  640.  stantial  charge  in  the  cause  of  action 

640.    2.  Farrow  r.  Eclipse  Bicycle  or  relief  prayed   new   process  is  not 

Co.,  18  App.  Cas.  (D.  C.)  loi.  necessaiy,  but  it  is  otherwise  where 

Where  Qnestion  Not  Res  Judicata.  —  the  amendment  seeks  other  and  differ. 

See  Talle  v,  De  Monasterio,  50  La.  Ann.  ent  relief.     See  also  on  the  last  point, 

940,  where  the  defendant  was  held  not  Garrett  v.  Ashcraft,  (Ky.  1897)  39  S.  W. 

to  be  precluded  from  pleading  certain  Rep.  51;  Pena  v,  Pena,  (Tex.  Civ.  App. 

matters  purely  defensive.  1898)  43  S.  W.  Rep.  1027.     But  where 

Pleading   Same   Matter  for   Different  a  defendant  had  answeted  an  original 

Pnrpoee,  —  Where   on  appeal  a  judg.  petition,  and  is  in  coort  and  shows  his 

ment  sustaining  a  demurrer  to  an  an.  notice  of  the  cause  of  the  action  de. 

swer  adjudicates  only  that  the  matter  clared  upon  by  the  amendment  by  an* 

pleaded   did  not  constitute  a  defense  swering  to  it  fully,  he  has  notice  of 

going  to  the  whole  right  of  the  plain,  everything  of  which  a  citation  could 

tiff  to  recover,  and  leave  is  given  to  the  inform    him    and  service  of   citation 

defendant  to  plead  over,  he  may  set  would  be  useless.     Brown  v.  Viscaya, 

up  the  same  matter  in  an  amended  an-  (Tex.  Civ.  App.   1897)  42  S.  W.  Rep. 

swer,  as  a  partial  defense  and  in  re-  309.     And  objection  by  a  defendant  in 

duciion  of  damages.    Gabay  ?'.  Doane,  open  court  to  the  tiling  of  an  amended 

77  N.  Y.  App.  Div.  413.  petition  is  equivalent  to  a  general  de- 

631.    2.  Anthony    Invest.    Co.    v,  murrer.     H.   Feltman  Co.  v,  Thomp- 

Arnett,  63  Kan.  879.  64  Pac.  Rep.  1024;  son,  58  S.  W.  Rep.  693,  22  Ky.  L.  Rep. 

Long   V.  Hubbard,  6   Kan.  App.  878;  757. 

Wheeler  w.  Monett  Milling  Co.,  73  Mo.  Where  the  Defendant  Does  Xot  Appear 

App.  672.  as  to  relation  back  of  amend-  the  plaintiff  must  recover  according  to 

mentof  petition  to  enforce  a  mechanic's  the  case  made  by  his  original  plead- 

lien,  to  effectuate   the   lien;  Swain  v,  ing.     Heins  v.  Wicke,  102  Iowa  396. 

Savage,  55  Neb.  687;  State  v,  Collins,  See  alsoGeer  v,  Holcorob,  92  Wis.  661. 

68  N.  H.  46;  San  Antonio,  etc.,  R   Co.  8.  Chambers     v,     Talladega     Real- 

V.  Harnett,  (Tex.  Civ.  App.  1900)  57  S.  Estate,    etc  ,    Assoc,    126    Ala.    296: 

W.    Rep.    600;    Carter-Crume    Co.   v,  Pratt  v.  Davis,  los  Mich.  499;  Lover. 

Peurrung,  40  C   C.   A.   150,  99  Fed.  Southern  R.  Co.,  108  Tenn.  104;  BilU 

Rf'p.  888;  Nevada  Co.  v.  Farnsworth,  ings  v.  Parsons,  17  Utah  22,  each  of 

8q  Fed.  Rep.  164.  which  cases  cited  i  Encyc.  of  Pl.  and 

Effect  ae  to  Costs.  —  Where  a  motion  Pr.  621.     See  also  the  following  cases: 

to   direct   a   verdict   for    the    plaintiff  Alal^ama,  -^Shtf^^Xd  v,   Harris,   112 

might  well  have  been  sustained  before  Ala.    614:    Illinois  Car,   etc.,   Co.    7/. 

the    amendment,     the    tiling    of    the  Walch,    132   Ala.   490;  Manchester  F. 

amendment   by  the  plaintiff  does  not  Assur.  Co.  v.  Feibelman.  iiS  Ala.  308; 

affect  the  costs,  which  should  be  taxed  Louisville,  etc.,  R.  Co.  r.  Woods,   105 

against  the  defendant  upon  directing  Ala.  561:  Taylor  r.  Smith,  104  Ala.  537. 
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07/j/<7rm4i. -^  Kent  V.  San  Francisco  L.  Rep.  1784;  Louisville,  etc.,  R.  Co. 
Sav.  Union,  130  Cal.  401;  Hoflman  v,  v.  Pointer,  69  S.  W.  Rep,  1108,  24  Ky. 
Keeton,  132  Cal.  195;  Frost  v.  Witter,  L,  Rep.  772;  Roseberry  v.  Newport 
132  Cal.  421:  Esrey  v.  Southern  Pac.  News,  etc.,  R.  Co.,  (Ky.  1897)  39  S.  W. 
R.  Co.,  103  dal.  541;  Malone  v,  John-    Rep.  407. 

son,  (Cal.  1897)47  Pac.  Rep.  579;  Stock-        Maryland,  —  State  v.  Reilly,  89  Md. 
ton  Combined  Harvester,  etc..  Works    162. 
V.  American  F.  Ins.  Co.,  121  Cal.  1&2.  Michigan, —  Belden    v.     Blackman. 

Colorado.  —  Mullen  v,  McKim,  22 
Colo.  468. 

District  of  Columbia,  —  Howard  v. 
Chesapeake,  etc.,  R.  Co.,  il  App.  Cas. 
(D.  C.)  300. 

Georgia,  —  Roberts  v.  Leak,  108  Ga. 
806:  Augusta  V,  Lombard,  99  Ga.  282; 
Craven  v.  Walker,  lot  Ga.  845. 

Illinois,  —  Chicago  City  R.  Co.  v, 
Cooney.  196  111.  466;  Chicago  North 
Shore  St.  R.  Co.  v,  Payne,  192  111.  239; 
Swifi  V.   Foster,  163  111.  50:  Chicago, 


124  Mich.  667;  Detroit  v,  Wayne 
Circuit  Judge,  125  Mich.  634. 

Missouri,  —  Long  v.  Long,  141  Mo. 
352;  Courtney  v.  Black  well.  150  Mo. 
245.  where  the  amendment  set  up  ihe 
same  claim  which  had  been  made  pre- 
viously by  replication. 

Nebraska,  —  Norfolk  Beet-Sugar  Co. 
t/.  Higbi,  59  Neb.  loo;  Merrill  v, 
Wright,  54  Neb.  517. 

New  York,  —  Logellng  v.  New  York 
El.    R.    Co.,    5    N.  Y.    App.  Div.  198; 


etc.,  R.  Co.  V.  Ryan,  165  111.  88;  Chi-    Crltelli  v.  Rodgers,  87  Hun  (N.  Y.)53o: 


cago,  etc.,  R.  Co.  v.  Scanlan,  170  III. 
106;  Illinois  Cen(.  R.  Co.  v.  Souders, 

178  111.  586;  Hanchett  v.  Ives,  171  111. 
122;  Chicago,  etc.,  R.  Co.  v.  Gillison, 
173  III.  264;  Griffin  Wheel  Co.  v, 
MarkuB,  180  III.  391 ;  Chicago  City  R. 
Co.  V.  Hackendahl,  188  111.  300;  Chi- 
cago Gen.  R.  Co.  v,  Carroll,  189  UK 
273;  Illinois  Cent.  R.  Co.  v.  Weiland, 

179  III.  609;  Chicago,  etc.,  R.  Co.  v. 


Truman  v,  Lester,  71  N.  Y.  App.  Div. 
612. 

South  Carolina,  —  Bell  r.  Floyd,  64 
S.  Car.  246. 

Tennessee.  —  Hooper  v.  Atlanta,  etc., 
R.  Co.,  107  Tenn.  712. 

Texas.  —  Moore  v.  Williams,  (Tex. 
Civ.  App.  1901)62  S.  W.  Rep.  977:  St. 
Louis  Type  Foundry  v.  Taylor,  (Tex. 
Civ.    App.    1901)  65   S,   W.  Rep.  677; 


Henneberry,   153  III.  354;  New  York  Galveston,    etc.,    R.    Co.    v.    English, 

L.  Ins.  Co.  V.  People,  95  III.  Apj),  136,  (Tex.   Civ.   App.  1900)  59  S.  W.   Rep. 

affirmed  195  III.  430;  Molt  v.  (Jhicago,  626;  Galveston,  etc.,  R.  Co.  v.  Eckles, 

etc.,  R.  Co.,  102  111.  App.  412;  Chicago  (Tex.   Civ.  App.    1900)  60  S.  W.  Rep. 

City  R.  Co.  V.  McMeen,  102  III.  App.  830;  Orange  Mill-Supply  Co.  v.  Good- 

318;  Illinois  Trust,  etc.,  Bank  v.  La  man,  (Tex.   Civ.   App.  1900)  56  S.  W. 

Touche,  101  III.  App.  341;  Wolf  «/.  Col-  Rep.  700;    International,  etc..   R.  Co. 

lins,  94  111.  App.  518;  Cicero,  etc..  St.  R.  v.  Dalwight,  (Tex.  Civ.  App.  1900)  56 

Co.  V.  Brown,  89  III.  App.  ^x%,  affirmed  S.  W.  Rep.  136;  Herring  v.  Patten,  18 

193  111.  274]  Elgin  V.  Anderson,  89  III.  Tex.  Civ.  App.  147;  Triptett  v.  Morris, 


App.  527;  Kingman  </.  Chicago,  etc., 
R.  Co.,  85  III.  App.  138;  Illinois  Cent. 
R.  Co.  V.  Swisher,  74  III.  App.  164, 
affirmed  i%2  III.  533;  Lake  Shore,  etc., 
R.  Co.  V.  Ryan,  70  III.  App.  45;  Lie 


18  Tex.  Civ.  .\pp.  50;  Schneider-Davis 
Co.  V.  Brown,  (Tex.  Civ.  App.  1898)  46 
S.  W.  Rep.  108;  Missouri  Pac.  R.  Co. 
V.  Foreman,  (lex.  Civ.  App.  1898)  46 
S.   W.  Rep.    834;  Caswell  v.   Hopson, 


bold  V.  Green,  69  111.  App.  527:  Ben-    (Tex.  Civ.  App.  1898)  47  S.  W.  R^p.  54; 
nett  V.  Baird,  67  111.  App.  422;  Illinois 


Steel  Co.  V.  Szutenboch,  64  111.  App. 
642;  Louisville,  etc.;  R.  Co.  v,  Wurl, 
62  111.  App.  381;  Illinois  Cent.  R.  Co. 
V.  Campbell,  56  III.  App.  275. 

Indiana.  —  Springfield  Engine,  etc., 
Co.   V.    Michener,   23   Ind.   App    130. 


Hanrick  v.  Gurley,  93  Tex.  458;  Nel- 
son V.  Brenham  Compress  Oil,  etc., 
Co..  (Tex.  Civ.  App.  1899)  51  S.  W. 
Rep.  514;  Worsham  v.  Vignal,  14  Tex. 
Civ.  App.  324:  Texas  Cent.  R.  Co.  v. 
Frazier,  (Tex.  Civ.  App.  1896)  34  S.  W. 
Rep.  664:  Southern    Pac.  Co.   v.  Gra- 


See  also  Trueblood  v.  Shellhouse,  19    ham,  12  Tex.  Civ.    App.  565:   Camp- 
Ind.  App.  91.  bell  v.  Nicolini,  (Tex.  Civ.  App.  1896) 

A^wuflj.  —  Hillyer    f.   Douglass,    56    35  S.  W.  Rep.  74;  Texas,  etc.,  R.  Co. 


Kan.  97;  Kftnsas  City  v.  King,  65 
Kan.  64;  Keys  v.  Lardner,  59  Kan.  545. 
Kentucky.  —  Louisville  v.  Selvage, 
(Ky.  1902)  66  S.  W.  Rep.  376;  Turner 
V,  Mitchell,  61  S.  W.  Rep.  468,  22  Ky. 


V.  Buckalew,  (Tex.  Civ.  App.  1896)  34 
S.  W.  Rep.  165;  Texas,  etc..  R.  Co.  v. 


Johnson,  (Tex.  Civ.  App.   1896)  34  S. 
W.  R 


Rep.  186:  Sherman  Oil.  etc..  Co.  v, 
Stewart.  17  Tex.  Civ.  App.  59;  Fidelity, 
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etc.,  Co.  z/.  Allibone,  15  Tex.  Civ.  App.  Flanner-Miller  Lumber    Co.,    66    III. 

178:  Ausiin,  etc.,  R.  Co.  v,  Flanoagan,  App.  630;  Simons  v.   Hawley,  53  III. 

{Tex.  Civ.  App.  1897)  40  S.  W.   Rep.  App.  287;  Illinois  Steel  Co.  v.  Eylen- 

1043;  Texas,  etc.,  R.  Co.  v.  Eberhart,  feldt,  62  111.  App.  552;  Harper  v,  Illi- 

(Tex.  Civ.  App.   1897)  40  S.  W.  Rep.  nois  Cent.   R.   Co.,    74   111.  App.   74; 

1060;  Moses   17.    Union   Pac.   R.   Co.,  Field  v.  French,  80  III.  App.  78;  Baum- 

(Tex.  Civ.   App.   1897)  41  S.  W.  Rep.  gartner  v,  Hoeft,  64  111.  App.  449. 

154;  The  Oriental  w.  Barclay,  16  Tex.  Jowa.  —  Box  r.  Chicago,  etc.,  R.  Co., 

Civ.  App.  193;  Missouri,  etc.,  R.  Co.  v,  107  Iowa  660;  Brooks  v.  Seevers,  112 

McFadden,  (Tex.  Civ.  App.  1S95)  32  S.  Iowa  480;  Whalen   v.   Gordon,  (C.  C. 

W.  Rep.  18;  Tynberg  v.  Cohen.  (Tex.  A.)  95  Fed.  Rep.  305,  holding  that  the 

Civ.    App.    1895)   32   S.  W.    Rep.  157;  statutory  provision  in  loTioa  that  **  if, 

Gordon    v.    Mackey,   (Tex.   Civ.   App.  afier  the  commencement  of  an  action, 

1895)  30  S.  W.  Rep.  586:  Texas,  etc..  the  plaintiff  for  any  cause  except  neg- 

R.  Co.  V.  Grimes,  (Tex.  Civ.  App.  1895)  ligence  in  its  prosecution  fails  therein, 

29  S.  W.  Rep.  1104;  Burnett  v,  Casteel,  and  a  new  one  is  biought  within  six 

(Tex.   Civ.   App.   1896)  36  S.  W.   Rep.  months   thereafter,"    the   second    suit 

782;  Southern   Pac.  Co.  v.  Wellington,  can  be  conside.ed  a  continuance  of  the 

(Tex.  Civ.  App.  1896)  36  S.  W.  Rep.  first,  applies  only  to  a  case  in  which  no 

1114;    Texas,    etc.,   R.    Co.  v.   Fuller,  judgment  upon  the  merits  is  rendered 

13  lex.  Civ.   App.    151.  and  the  second  suit  is  upon  the  same 

Washington,  —  Richardson  v.  Carbon  cause  of  action  as  the  first. 

Hill  Coal  Co.,  i8  Wash.  368.  Kansas,  —  Atchison,  etc.,  R.  Co.   v. 

West  Virginia,  —  Bentley  v.   Stand-  Schroeder,  56  Kan.  731;  Missouri,  etc., 

ard  F.  Ins.  Co.,  40  W.  Va.  729.  R.  Co.  v.  Bagley,  65  Kan.  188;  Walker 

United  States,  —  Atlantic,  etc.,  R.  Co.  v,    Hester,   9   Kan.  App.   201;  Kansas 

V.    Laird,    164   U.    S.    393;    Middlesex  City   v.    Hart.   60  Kan.  684;  Emporia 

Banking  Co.   v.   Smith,  52  U.  S.  App.  Nat.  Bank  v,  Layfeth,  63  Kan.  17. 

406,    83    Fed.    Rep.    133;    Johnson    v,  Maryland, -'YiKmWXQU  v,   Thirston, 

Siaenglen,  52  U.  S.  App.  537,  85  Fed.  94  Md.  253. 

Rep.  603;  Cincinnati,  etc.,  R.   Co.   v,  Missouri,  —  Bricken    v.    Cross,    163 

Gray,  41  C.  C.  A.  535.   101  Fed.  Rep.  Mo.  449. 

623:  Cross  V.  Evans,  52  U.  S.  App.  720,  Nebraska.  —  Buerstetta  v,  Tecumseh 

86    Fed.    Rep.    i;    McDonald    v,    Ne-  Nat.  Bank,  57  Neb.  504. 

braska,  41  CCA   278,  loi  Fed.  Rep.  North  Carolina,  —  Sams  v.  Price,  121 

171:    Painter   v.    New    River   Mineral  N.  Car.  392. 

Co..  98  Fed.  Rep.  544.  Oklahoma.  —  Butt  v,  Carson,  5  Okla. 

623.     1.  Schwartz   v.   Stock,   (Nev.  160. 

1901)  65  Pac.  Rep.  357;  Love  v.  South-  Oret^on,  — Montgomery  v.  Shaver,  40 

ern    R.    Co.,    108   Tenn.    104,   each   of  Oregon  244. 

which  cases  r//^r/  I  Encyc.  of  Pl.  and  Pennsylvania,  —  Grier    r.    Northern 

Pr.  622.     See  also  the  following  cases:  Assur.  Co.,  183  Pa.  St.  334,  as  to  limi- 

Alabama.  —  Williams  v.  McKissack,  tations  fixed  by  a  contract  which  is  the 

125  Ala.  544.  foundation  of  the  action;  Philadelphia 

California.  —  Lambert  v,  McKenzie,  v.  Hestonville,  etc.,  R.  Co.,  203  Pa.  St. 

135  Cal.    100;  Campbell  v.  Campbell,  38. 

133  Cal.  33.     See  also  Matter  of  Wil-  South  Carolina,  —  Mayo  v.   Spartan- 
son,  117  Cal.  262.  burg,  etc.,  R.  Co.,  43  S.  Car.  225. 

Georgia,  —  Burbage  ?'.  Fitzgerald.  98  Tennessee. —  East    Tennessee    Iron, 

Ga.  582.  etc.,  Co.  v.  Broyles,  95  Tenn.  612. 

Illinois.  —  Fish  v.   Farwell,    160  111.  Texas.  —  Lynch   v.   Ortleib,  87  Tex. 

236;  Chicago,  etc.,  R.  Co.  v,  Scanlan,  590;  Missouri,  etc.,  R.  Co.  v.  Levy,  23 

170   III.    106;  Illinois  Cent.  R.  Co.  v,  Tex.  Civ.  App.  686;  Phoenix  Lumber 

Campbell,  170  III.  163;  Secord-Hopkins  Co.  v.  Houston  Water  Co.,  94  Tex.  456; 

Co.   V.   Lincoln,   173  III.  357;  Chicago  Stewart  v.   Robbins,  (Tex.  Civ.  App. 

City    R.    Co.    V.    Leach,    182   111.   359;  1901)  65  S.  W.  Rep.  899:  Jones  v.  Bull, 

Eylenfeldt  v.  Illinois  Steel  Co.,  165  III.  (Tex.   Civ.   App.    1896)  36  S.  W.  Rep. 

185;  Dalton  V.  Chicago  City  R.  Co.,  93  501:  Bowles  v.  Smith,  (Tex.  Civ.  App. 

111.  App.  7;  Richter  v,  Michigan  Mut.  1896)   34   S.    W.    Rep.    381;    Estey    v, 

L.  Ins.  Co.,  66  III.  App.  606;  Mosier  v.  Fisher,  (Tex.  Civ.  App.  1897)44  S.  W. 
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698.     QuMtlon,  How  Bailed.  —  See  note  I. 

Wliera  Hew  Partiet  Are  Introdnoed.  —  See  note  2. 
034»     See  note  i. 

c.  As  A  Waiver  of  Error  in  Previous  Rulings. 
—  See  note  4. 
696.    d.  Original   Pleading   Superseded  —  The   original 

Complaint.  —  See  note  I. 


RPP'  555;  Santleben  v,  Froboese,  17 
Tex.  Civ..  App.  626;  Ball  v.  Hagy, 
(Tex.  Civ.  App.  1899)  54  S.  W.  Rep. 
915;  Nelson  v.  Brenham  Compress  Oil, 
etc.,  Co.,  (Tex.  Civ.  App.  1899)  51  S. 
W.  Rep.  514;  Taylor  v.  Brown,  8  Tex. 
Civ.  App.  261 ;  Cotton  v.  Rand,  93 
Tex.  7. 

Wisconsin,  — *  See  O'Connor  v.  Chi- 
cago, etc.,  R.  Co.,  92  Wis.  6t2. 

United  States,  —  Boston,  etc.,  R.  Co. 
V.  Hard,  47  C.  C.  A.  615, 108  Fed.  Rep. 
116. 

Gonaent  to  the  Amendment  covers  only 
the  right  to  file  the  amendment  and 
does  nut  change  the  rule  stated  in  the 


Pa.  St.  442,  it  was  held  that  in  an  ac- 
tion by  the  holder  of  an  order,  in  his 
own  name,  an  amendment  to  make 
the  suit  in  the  name  of  the  payee  10 
the  use  of  the  holder  is  improperly  al- 
lowed after  the  lapse  of  the  period  of 
limitations  as  against  such  payee. 

6d4.  1.  Cable  v.  Jackson,  16  Tex. 
Civ.  App.  579. 

4.  Hamer  v.  White,  no  Ga.  300; 
Hershberger  v.  Kerr,  (Ind.  1902)65  N. 
E.  Rep.  4;  Hedrick  z/.  Whitehorn,  145 
Ind.  642;  Krause  v.  Lloyd,  100  Iowa 
666;  Long  v.  Hubbard,  6  Kan.  App. 
878;  Atkeson  v.  Salyer,  64  S.  W.  Rep. 
443,  23  Ky.   L.   Rep.   836;    Heman  v. 


text.     Union  Pac.  R.  Co.  v.  Wyler,  158    Glann,  129  Mo.  325;  Sun  Printing,  eic, 


U.  S.  285. 

Declaration  Stating  Ho  Canie  of  Action. 
—  Where  a  declaration  states  no  cause 
of  action  whatever,  an  amendment 
must  be  treated  as  ^led  at  the  tinrie  of 
the   amendment  and   does   not  relate 


Assoc.  V.  Abbey  Effervescent  Salt  Co., 
62  N.  V.  App.  Div.  54;  Kingman  r. 
Pixley,  7  Okla.  351 ;  Baker  v,  Hornick, 
51  S.  Car.  313. 

Amendment  of  Flea  or  Answer  After 
Demurrer  Sostained.  —  Chicago,  etc.,  R. 


back  to  the  date  of  the  beginning  of    Co.  z/.  Bozarih,9i  III.  App.  68,  holding. 


the  suit.     Doyle  v.  Sycamore,  193  111. 
501;  Foster  v.  St.  Luke's  Hospital,  191 

in.  94. 

6it3.  1.  Goodwin  v.  Caraleigh 
Phosphate,  eic.  Works.  123  N.  Car. 
162.  But  see  Brooks  v.  See  vers,  112 
Iowa  480. 

The  lUinolB  Practice  Act  providing 
that  '*  the  adjudication  of  the  court 
allowing  an  amendment  shall  be  con- 
clusive evidence  of  the  identity  of  the 
action  "  does  not  change  the  rule  that 
the    statute    of    limitations    must    be 


however,  that  if  the  amended  plea 
lUesents  a  defense  it  is  error  to  strike 
it  out,  though  it  is  substantially  like 
the  oiiginal  plea. 

By  Filing  a  Snbetitnted  Pleading  the 
party  loses  any  right  to  a  review  of 
the  ruling  that  the  original  pleading 
was  insufficient.  Botsford  r.  Wallace. 
72  Conn.  195;  Goodrich  v.  Stanton,  71 
Conn.  418;  Goodrich  v.  Alfred,  72 
Conn.  257. 

Amendment  After  Demurrer  Overruled. 
—  An  amended  complaint  filed  after  a 


pleaded,  and  such  objection  cannot  be    demurrer  to  the  original  complaint  has 


raised  by  an  exception  to  the  order 
of  the  court  allowing  the  amendment 
to  be  filed.  Chicago  City  R.  Co.  v. 
Cooney,  196  III.  466. 

Objection  to  Filing  in  Advance.  —  The 
court  may  refuse  leave  to  file  the  amend- 
ment, upon  objection  being  made,  and 
need  not  permit  the  amendment  wlih 
leave  to  the  adverse  party  to  plead 
the  statute  of  limitations.  Peiser  v. 
Griffin,  125  Cal.  9. 

2.  Beaty  ?/.  Atlanta,  etc.,  R.  Co.,  100 
Ga.  123. 

Bnbetitntion  of  Holder  of  Legal  Title. 
—  In  Comrey  v.  East  Union  Tp.,  202 


been  overruled  takes  the  original  com 
plaint  out  of  the  record,  and  no  error 
can   be  assigned  on   the  action  of  the 
court  in  overruling  a  demurrer  thereto. 
Weaver  v.  Apple.  147  Ind.  304. 

Waiver  of  Ruling  on  Evidenoe.  —  Baum 
V.  Raley,  53  S,  Car.  32. 

6tl6.  1.  Cohoon  v.  Fisher.  146  Ind. 
583,  upon  the  question  of  election  be- 
tween inconsistent  remedies;  Hersh- 
berger  v.  Kerr,  (Ind.  1902)  65  N.  E. 
Rep.  4;  Indianapolis,  etc.,  R.  Co.  v. 
Center  Tp.,  143  Ind.  63;  Mowry  v. 
Wareham,  101  Iowa  28;  Aberdeen 
V.    Bradford,  94  Md.   670;  Hastay   v. 
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030.  [The  mere  addition,  by  amcnd.iicnt,  of  a  count  to 
others  on  file  is  in  no  sense  an  abandonment  of  the  original 
counts.     See  note  2a.'\ 

037.     An  Amtndad  Aniwer,  ^>-  See  note  I. 

Banness,  84   Minn.    lao;  Logeling  v»  ham,   18  Ind.  App.   i66|  Andrews  v. 

New  York  El.  R.  Co.,  5  N.  Y.  App.  Div.  SeUers,  11  Ind.  App.  301. 

19S;  John  W.  Simmons  Co.  p.  Costello,  On  Appeal  the   amended   complaint 

63   N.  Y.  App.  Div.  428;  Thorburn  v.  must  be  in  record.     Barnes  c^.  Pelham, 

Durra,  (Supm.  Ct.  App.  T.)  19  Misc.  18  Ind.  App.  166. 

(N.  Y.)  70;  Grand  Forks  First  M.  E.  Upon  Question  of  Limitation.  —  While 
Church  V.  Fadden,  8  N.  Dak.  162;  ordinarily  a  petition  which  has  been 
Riymond  v,  Toledo,  etc.,  R.  Co.,  57  substituted  by  an  amendment  is  to  be 
Ohio  St.  271,  as  to  an  amended  plead-  left  out  of  the  record,  express  excep- 
ing  changing  an  equitable  into  a  legal  tion  is  made  in  cases  where  it  is  neces- 
aLilon;  Sengfelder  v.  Hill,  16  Wash,  sary  to  look  to  the  superseded  pleading 
355,  holding,  under  the  express-  pro-  upon  a  question  of  limitation.  Stew- 
visions  of  the  statute,  that  the  allega-  art  v.  Robbins,  (Tex.  Civ.  App.  1901) 
tions  of  an  original  pleading  could  not  65  S.  W.  Rep.  899.  But  see  Galveston, 
aid  an  amended  pleading:  Sidway  v.  etc.,  R.  Co.  v,  English,  (Tex.  Civ.  App. 
Missouri  Land,  etc.,  Co.,  ii6  Fed.  Rep.  1900)  59  S.  W.  Rep.  626. 
381,  referring  to  the  statute  in  if/mf^n't'.  Amendment  Operating  as  Dismlisal  aa 

Contra.  —  Nagle  v^  Reutlinger,  (Ky.  to  Party.  —  Where  the  plaintiff,  under 

1897)  40  S.  W.  Rep.  677,  holding  that  leave  to  amend  his  declaration,  files 

the    original  and    amended   petitions  an  amended  declaration  against  one 

were    to    be    considered    together    in  of  the  two  original  defendants,   this 

determining    the    sufficiency    of    the  operates  as  a  dismissal  of  the  action  as 

amended  pleading.  to  the  other  defendant.     MacLachlan 

Original  Complaint  as  Eyidoneo. —  In  v.  Pease,  171  111.  527. 

order   to   make  the,  original  pleading  696.    %a.  Graver  z/.  Nimick,  190  III. 

evidence  it  must  be  introduced  in  evi-  471. 

dence   regularly.      Leach   v.   Hill,  97  697.     1.  Greenthal   v,   Lincoln,   67 

Iowa  8r;  Galveston,   etc.,    R.   Co.    r.  Conn.  372;  Berry  v.  Rowley,  11  N.  Y. 

English,  (Tex.  Civ.  App.  1900)  59  S.  W.  App.   Div.  396;  New  York   Insulated 

Rep.  626.                                                  '  Wire  Co.   v.   Westinghouse    Electric, 

Bnle  Qualiflod.  —  When  an  amended  etc.,  Co.,  85  Hun  (N.  Y.)  269;  Wilson 

pleading  is   presented   for  filing,  the  v,  Vick,  (Tex.  Civ.  App.  1899)  51  S.  W. 

original  may  be  examined  to  see  if  the  Rep.  45.     But  see  Threadgill  v,  Anson 

amendment    is    proper.     Anthony    v.  County,  116  N.  Car.  616. 

Slayden,  27  Colo.  144.  Original   aa   Evidence.  —  Admissions 

Where  Original  Hot  Supenoded.  —  A.  in  the  original  answer  may  be  intro- 

M.    Holter  Hardware  Co.   v.  Ontario  duced  in  evidence  by  the  plaintiff,  and 

Min.  Co.,  24  Mont.  184,  applying  to  a  the  defendant  may  explain  and   dis- 

rule  similar  to  that  in  North  Carolina,  prove   them.      Alabama    Midland    R. 

Immaterial  that  Prior  Amended  Com-  Co.  t/.  Guilford,  114  Ga.  627;  Willis  v, 
plaint  Shows  Another  Action  Pending.  —  Tozer,  44  S.  Car.  i.  Compare  Me- 
lt is  not  ground  for  demurrer  to  a  Brayer  v.  Mills,  62  S.  Car.  36. 
second  amended  complaint  that  a  prior  The  original  answer  must  be  intro- 
amended  complaint  shows  another  ac-  duced  in  evidence,  otherwise  it  cannot 
tion  for  the  .same  cause  pending  be-  be  considered  as  evidence  in  the  record, 
tween  the  same  parties.  Only  the  facts  Longley  v,  McVey,  109  Iowa  666; 
which  appear  on  the  pleading  itself  can  Woodworth  v,  Thompson,  44  Neb.  311. 
be  determined  in  considering  the  ques-  It  is  only  evidence,  and  is  no  more 
tion  whether  the  pleading  is  or  is  not  conclusive  than  any  other  written  ad- 
demurrable.  Budd  v,  Hardenbergh,  mission  which  might  be  read  in  evi- 
(Supm.  Ct.  Spec.  T.)36  Misc.  (N.  Y.)90.  dence.     Berry  v,   Rowley,    11   N.   Y. 

Original  Taken  Oat  of  Beoord.  —  An  App.  Div.  396. 

amended  pleading  takes  the  original  In  California  it  is  held  that  admis- 

pleading  out  of  the  record.     Hedrick  sions  in  an  answer  which  has  been 

V,  Whitehorn,  145  Ind.  642;  Weaver  v.  superseded  by  an  amended  pleading 

Apple,   147  Ind.   304;  Barnes  v.  Pel-  cannot  be  received  or  considered  by 
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697.     [An  Amended  Beply  likewise  supersedes  and  takes  the  place 
of  the  original  reply.     See  note  2a.] 

IfBi^  of  Striking  Ont.  —  See  note  3. 

e.  Right  to  Plead  De  Novo  —  fointantua  Amendmente. 
—  See  note  4. 


fendant  is  not  entitled  as  of  right  to 
answer  anew.  Colston  v,  Chenault, 
(Ky.  1898)  45  S.  W.  Rep.  664. 

Olyeotion  on  Appeal.  —  Compare  Hayes 
V.  Kerr,  39  N.  Y.  App.  Div.  529 

Defendant  Not  Prcjndioed  by  Sefosal.  — 
As  a  rule,  when  an  amendment  is 
made  after  the  issues  are  formed  and 
the  evidence  has  been  heard,  time, 
when  requested,  should  be  given  to  file 
an  answer  to  the  amendment,  but  re- 
fusal to  open  up  the  issues  is  not  pre- 
judicial to  the  defendant  when  an  op- 
portunity is  offeted  to  him  to  present 
evidence  in  contradiction  of  the  amend- 
ments made  in  the  complaint.  True- 
blood  &.  Shellhouse,  19  Ind.  App.  91. 

The  defendant  should  ask  for  leave 
to  plead  anew,  else  he  cannot  complain 
of  failure  to  give  him  time.  Hughes 
V,  Richter,  161  111.  409;  Knefel  v.  Plan- 
ner. 166  111.  147;  Fitzgerald  v,  Lorenz, 
181  111.  411. 

Time  to  Answer.  —  The  statutory  re- 


the  court.  Ralphs  v.  Hensler,  114  Cal. 
\ifo.  But  a  verified  answer  which  has 
been  superseded  by  an  amended  an- 
swer  may  be  admitted,  upon  cross-ex- 
amination of  the  party  as  a  witness,  for 
the  purpose  of  impeaching  his  credi- 
bility. Matter  of  O  Connor,  118  Cal.  69. 
Delay  in  Filing  Answer  to  Amendment. 

—  Where  the  plaintiff  is  permitted  to 
amend  on  the  trial  before  the  submis- 
sion of  the  cause  to  the  jury,  and  the 
defendant  has  leave  to  answer  instanter, 
the  latter  cannot  complain  of  his  own 
delay  in  filing  his  answer  until  after 
the  cause  is  submitted.  Stratton  v. 
Wood,  45  Neb.  629. 

637.  3a.  Tague  v  Owens,  11  Ind. 
App.  200.  See  also  Roane  v.  Hamil- 
ton, loi  Iowa  250. 

3.  Withdrawal  of  Amendment.  — 
Where  an  amendment  to  an  answer 
to  a  petition  in  intervention  is  with- 
drawn,  evidence  is  admissible  in  sup- 
port of  the  claim  made  in  the  original 

answer.  Kassing  v.  Walter,  (Iowa  qui rement  that  the  defendant  must  an- 
1896)  65  N.  W.  Rep.  832.  swer  an    amended   complaint    within 

A  party  may  abandon  an  amended  twenty  days  does  not  confer  the  right 
pleading  and  revive  the  original  with-  to  have  twenty  days  to  answer,  but 
out  wriUng  the  latter  again.  Gardiner  merely  limits  the  time  within  which 
V.  Griffith,  (Tex.  Civ.  App.  1900)  56  S.  the  answer  must  be  made  in  the  ab- 
W.  Rep.  558.  sence  of  an  order  providing  a  shorter 

4.  Schwartz  v.  Stock,  (Nev.  1901)  6$  time,  and  it  is  discretionary  with  the 
Pac.  Rep.  351  [citing  1  Encyc.  op  Pl.  court  to  prescribe  a  shorter  time. 
AND  Pr.  627];  Fox  V,  Hale,  etc.,  Silver  Lockwood  v.  Charleston  Bridge  Co.,  60 
Mtn.  Co.,  (Cal.  1898)  53  Pac.  Rep.  32,     S.  Car.  492. 

holding  that  when  the  complaint  is  Pleading  Matter  Stricken  from  Com- 
amended  so  as  to  present  new  ques-  plidnt  by  Amendment.  —  Matter  alleged 
tions  upon  which  issue  may  be  taken  in  a  complaint  need  not  be  pleaded  in 
the  court  cannot  limit  the  defenses  the  answer,  and  if  such  matter  is 
which  may  be  interposed,  though  it  stricken  from  the  complaint  by  amend- 
is  otherwise  in  the  case  of  a  formal  ment  after  both  parties  have  rested, 
amendment  not  changing  the  issues;  the  defendant  may  amend  his  answer 
Calhoun  V.  Mosley,  114  Ga.  641;  Lilian-  to  conform  to  the  proof  in  regard  to 
thai  V.  Levy,  4  N.  Y.  App.  Div.  90,  such  matter.  Flinn  v.  Mowry,  131 
holding  that  a   stipulation    that    the    Cal.  481. 

original  answer  may  stand  as  to  the  A  Demurrer  may  be  filed  to  an 
amended  complaint  does  not  deprive  amended  pleading.  Isenburger  v, 
the  defendant  of  his  right  to  answer  Hotel  Reynolds  Co.,  177  Mass.  455. 
the  amended  complaint.  See  also  the  But  after  a  demurrer  to  an  original 
order  in  American  Alkali  Co.  v,  petition  has  been  overruled  and  the  de- 
Campbell,  113  Fed.  Rep.  398.  fendant  has  answered,  an  amendment 
Amendment  Tendering  Ho  Hew  Issne.     not    materially    changing    the    cause 

—  Where  the  amended  petition  only  does  not  reopen  the  case  to  another  de- 
corrected  mistakes  in  the  amount  sued  murrer.  Gibson  v.  Thornton,  107  Ga. 
for  and  tendered  no  new  issue,  the  de-    545. 
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638.     See  note  2. 

039.     Formal  Amendmenti.  — See  notes  I,  2. 

18.  Leave  to  Amend  —  a.  Amendments  of  Course  — 
(i)  Statutory  Provisions  —  Abiolate  Bight.  —  See  note  4. 
630.     See  notes  2,  3. 

So  after   answering,  if   a  count  is  reply  which    is    refiled,    there    is    no 

added  a  demurrer  must  be  confined  to  foundation  for  the  claim  that  such  new 

the  amendment.     Lynn  Safe  Deposit,  matter  is  admitted   by  the  pleadings, 

etc.,  Co.  V.  Andrews,  180  Mass.  527.  Crosby  v.  Bastedo,  57  Neb.  15. 

63§.    2.  Pease   v.    Bartlcti,  97    111.  Plea  Not  Besponsive.  —  In  Florida,  by 

App.  492;  James  v.  Kansas  City,  etc.,  statute,  a  plea  pleaded  to  the  original 

R.    Co.,   69   Mo.   App.  431,  where  no  declaration  may  stand  to  the  amended 

new  cause  was  introduced.     But  see  declaration,  if  responsive  to  the  latter, 

Thompson    v.    Morgan,   (Indian    Tei.  but  if  not  responsive  it  will  be  treated 

1902)  69  S.  W.  Rep.  Q20,  holding  that  as   a   nullity.    Jordan   v.   John  Ryan 

where  a  demurrer  to  an  amended  com-  Co.,  35  Fla.  259. 

plaint  was  erroneously  sustained  and  A  Bemorrer  to  an  Original  Complaint 

the  only  answer  on  file  was  an  answer  has  no  relation  to  an  amended   com- 

to  the  original  complaint,  it  was  error  plaint  unless  reinterposed  in  (he  latter, 

to  render  judgment  for  the  defendant.  Browne  v.  Mobile,  122  Ala.  159;  Louis- 

When  New  Answer  Beqoired.  —  Get-  ville,  etc.,  R.  Co.  v.  Woods,  105  Ala. 

lings  V,  Buchanan,  17  Mont.  581,  hold-  561;  Efroymson  z/.  Smith,  (Ind.  App. 

ing  that  where  the  defendant  elects  to  1902)  63  N.  E.  Rep.  328;  Kelly  v.  Chi- 

plead  anew  and  obtains  time  in  which  cago,  etc.,  R.  Co.,  93  Iowa  436. 

to  plead,  and  fails  to  do  so,  he  cannot  639.     1.  Cherokee,  etc..  Coal,  etc., 

rely  on  his  original  answer  to  defeat  a  Co.  v.  Britton,  3  Kan.  App.  292. 

judgment  by  default.  When  an  Amendment  Is  Allowed  After 

In  Iowa.—  In  an  action  for  an  ac-  Verdiot  to  conform  the  declaration   to 

counting,  the  court  properly  refused  to  the   proof,   and   it   requires  no   other 

regard  as  an  admission  the  failure  to  proof  than  that  already  in  the  record, 

respond  to  an  amendment  setting  up  it  is  not  error  to  refuse  leave  to  plead 

additional  claimed  credits,  filed  after  to  the  amendment  unless  it  is  shown 

the  evidence  was  all  in,  to  correct   a  that    the    defendant     has    a    defense 

supposed  variance  between  the  plead-  which  is  inadmissible  under  the  gen- 

ing  and  proof,  the  case  having  been  eral     issue     already     pleaded.       Mil* 

tried  and  submitted  on  the  theory  of  a  waukee  Mechanics'  Ins.  Co.  v,  Schall- 

controversy  as  to  any  indebtedness  on  man,  188  III.  213. 

the  part  of  the  defendant.     Willeis  v.  2.  Judgment    by    Default    cannot    be 

Ida  County  Sav.  Bank,  (Iowa  1902J  90  taken   when  good   pleas  are  on  file  to 

N.  W.  Rep.  729.  the     original     declaration     and     the 

And  whe^e  an  amendment  does  not  amendment  is   not    material.      Pease 

state  a  complete  cause  of  action  and  is  v.  Bartlett,  97  111.  App.  492. 

not   filed    as    a    separate    count,    but  4.  See  Peterson  v.  Chicago,  etc.,  R. 

merely  as  an  addition  to  the  original  Co.,  108  Fed.  Rep.  561,  decided  under 

pleading,  failure  to  answer  the  matter  a  statute  of  Missouri. 

of  the  amendment  can  be  taken  as  an  In  Iowa  the  plaintiff  may  amend  his 

admission  of  that  matter  only.     Pea-  petition  without  leave  at  any  time  be- 

cock  V.  Gleason,  (Iowa  i9o;2)  90  N.  W.  fore  the  answer  is  filed.     Kay  v,  Pru- 

Rep.  610.  den,  loi  Iowa  60. 

Amendment  Bepeating  Original  Allega-  Hew  Jersey.  —  The  practice  act  au- 

tions.  —  Where  an  amended  answer  is  thorizes  an  amendment  without  leave 

a   substantial   reiteration  of  the  aver-  at  any  time  before  a  pleading  in  an- 

ments  of  the  original  answer,  an  ad-  swer  is  filed.     See  Rix  r.  New  York 

ditional  denial  is  not  required.  Schmidt  Cent.,  etc.,  R.  Co..  67  N.  J.  L.  503. 

V,  Mitchell,  loi  Ky.  570.     To  the  same  Amendments  of  Course  After  Bemorrer. 

effect  see  Brossard  v.  Morgan,  (Idaho  — Young  r.  Fink,  119  Cal.  107,  hold- 

1900)  61  Pac.  Rep.  1031.  ing  that  an.  amended  complaint  may 

Befiling  Original  Pleading.  —  Where  be  filed  as  of  course  where  there  has 

new  mailer  set  up  in  an  amended  an-  been  no  trial  on  the  issue  of  law. 

swer  is  put  in  issue  by  the  original  630.    2.  Swanks'.  Barnum,  63  Minn. 
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631.     (2)   Waiver  of  Right,  —  See  note  i. 
633.     (3)   WItat  Amendments  May  Be  Made  —  By  the  Plaintift 
—  See  note  i. 


633.    (5)  Once  Only,  —  See  note  6. 
"         >) 


634.  (6)  For  the  Purpose  of  Delay,  —  See  notes  i,  3. 
(7)  Remedy  for  Unauthorized  Amendinent.  —  See  notes 

4,  6. 

635.  b.  When  Leave  Is  Necessary  —  Implied  Leave.  — 
See  note  i. 

636.     When  Allowed  to  Stand.  —  See  note  I. 

447;  Tripp  t^.  Yankton,  lo  S.  Dak.  516,  are    essential    and    pertinent    to    the 

overruled  on  another  point  of  practice  cause  set  up  in  the  original  complaint, 

in  II  S.  Dak.  353.  desire  for  delay  cannot  be  imputed  to 

New  York.  —  Seaman  v.    McClosky,  the  plaintiff  where  the  defendant  has 

(N.  Y.  City  Ct.  Gen.  T.)  23  Misc.  (N.  taken  five  months  to  serve  his  answer. 

Y.)  445,  holding  that  under  Code  Civ.  Pritchard  v,  Nederland  L.  Ins.  Co.,  38 

Pro.  N.  Y.,  §  542,  a  reply  to  an  answer  N.  Y.  App.  Div.  iii. 

containing  a  counterclaim  is  an  answer  4.  See  White  v.  Rodemann,  44  N.  Y. 

to  a  pleading.  App.  Div.  503. 

630.  8.  Pending  Motion  for  Change  of  Defeotive  Servioe. —  In  Durham  ?/. 
Venne.  —  Kay  v,  Pruden,  101  Iowa  60.  Chapin,  13  N.  Y.  App.  Div.  94,  it  was 

631.  1.  Tripp  z/.  Yankton,  10  S.  held  that  defective  service  was  not 
Dak.  516  [overruled^  on  rehearing,  but  waived  by  a  defendant  who  had  not 
on  another  point  of  practice,  in  11  S.  appeared  in  the  action,  by  failure  to 
Dak.  353],  citing  i  Encyc.  ok  Pl.  and  return  an  amended  complaint. 

Pr.  631.     Compare  Kay  v.  Pruden,  loi  6.  Colgin  v.  U.  S.  Mercantile  Report- 
Iowa  60.  ing  Co.,  8  N.  Y.  App.  Div.  617;  Millar 

But   there  can   be   no  error  on  the  v.  Salt  Springs  Nat.  Bank,  46   N.    Y. 

part  of   the  court  in   permitting    the  App.  Div.  633,  holding  that  the  special 

plaintiff  to  do    what  he   had  a  legal  term  had  the  power  to  strike  out  an 

right  to  do  without  such  permission,  amended    answer   notwithstanding   it 

Swank  v,  Barnum,  63  Minn.  447.  bad  not  been  returned  within  twenty- 

633.     1.  See  Sims  v,  Ohio   River,  four  hours  after  it  was  served.     See 

etc.,  R.  Co.,  56  S.  Car.  30.     But  see  also  Lange  v,  Hirsch,  38  N.  Y.  App. 

otherwise   in  Thomas  v.  Hawkins,  13  Div.  176. 

Ind.  App.  318,  and  see  supra^  III.  6.  635.     1.  Anthony    v.    Slayden,    27 

a.   Prevalence  and  Extent  of  the  Rule  Colo.  144;  Rix  v.  New  York  Cent.,  etc., 

Forbiddin^^  par.  Under  Codes  and  Stat-  R.   Co.,  67   N.   J.  L.  503;  Goodwin  v. 

utes^  note.  Caraleigh  Phosphate,  cic.  Works,  I2i 

633.  6.  Where  Leave  to  Plead  Anew  N.  Car.  91;  Tripp  v.  Yankton,  10  S. 
Ii  Granted  to  the  Defendant  upon  sus-  Dak.  516,  overruled  on  rehearing,  on 
taining  a  demurrer  to  his  answer,  he  another  point  of  practice,  11  S.  Dak. 
may  amend  such  new  answer  within  353;  O'Connor  v.  Chicago,  etc.,  R.  Co.. 
twenty  days  under  Code  Civ.  Pro.  N.  92  Wis.  612. 

Y.,  §  542.     Rodkinson  v.  Gantz,  (Supm.  In  Vacation  an  amendment  cannot  be 

Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  268.  filed  except  by  leave  of   court.      Bra- 

634.  1.  Offer  to  Go  to  Trial.  —  It  is  shears  v.  Letcher  County  Ct.,  61  S.  W. 
error  to  strike  out  the  amended  plead-  Rep.  285,  22  Ky.  L.  Rep.  1763. 

ing  when  the  party  resisting  the  motion  What  Ii  Not  Leave.  —  Leave  extend - 

offers   to  go  to   trial   at  the  term  at  ing,  from   the  appearance  to  the  trial 

which   the  cause  is  noticed  for  trial,  term  of  cases,  the  right  of  a  particular 

Harney   v.  Provident  Sav.  L.    Assur.  attorney  at  law  to  resist   motions  to 

Soc.,   (Supo).  Ct.  App.   Div.)  39  Civ.  strike  petitions  or  pleas  filed  by  him 

Pro.  (N.  Y.)  315.  does  not,  of  itself,  confer  upon  him  the 

8.  Taylor  v.  Carson,  53  N.  Y.  App.  right  at  the  trial  term  to  amend  his 

Div.  627.  pleadings    in    any    case.      Norton    v. 

When  Defendant  Has  Belayed  Answer-  Scruggs.  108  Ga.  802. 

ing.  —  In  filing  an  amended  complaint  636.     1.  Hopkins    v.    Seay,    (Tex. 

all  the  additional  allegations  of  which  Civ.  App.  1894}  27  S.  W.  Rep.  899. 
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636.  Waiver  of  Irreyularity.  —  See  note  2. 
ImpUtd  Iieare.  —  See  note  3. 

c.  Application  for  Leave  —  soggMtion  by  th*  covt  — 
See  note  6. 

637.  PropoMd  Amendoieiit. — See  note  I. 
Oroundi  flhown  by  AffldaTit.  —  See  note  4* 

638.  See  note  i. 

No  AffldftTit  Ii  Neeeisary.  —  See  note  2. 
Priiiia  Facie  Gate  Bnffldent.  —  See  note  4. 

636«    2.  Whiiefoot    v.    Leffingwell,  rott  v.  Dyer,   105  Ga.  93.     The  cases 

90  Wis.  182,  by  receiving  the  amended  here  cited  from   Georgia  arc  under  a 

pleading  without  objection  and  retain-  statute  requiring  a  particular  affidavit 

ing  it.  where  the  amendment  is  offered  after 

Conient.  —  When  it  appears  that  an  the  expiration  of  tirfie  for  answering, 

amended  pleading  was  filed  by  consent  But  the  statute  does  nol  apply  to  ac- 

of  the  parties,  it  is  not   an  abuse  of  tions  pending  at  the  time  the  act  was 

discretion  to  overrule  a  motion  lo  strike  passed   and    the   appearance   term   of 

out  the   pleading   because  it  was  not  which  had  expired.     Snyder  v.  Webb, 

filed   within  the  time  allowed  by  the  loi  Ga.  793. 

court.     Radford  v.  Gaskill,  20  Mom.  An  Affidavit  of  the  Attorney  is  suffi- 

293.  cient  where  all  the  facts  are  within  his 

8.  Grotie  ».  Nagle,  50  Neb.  363.  knowledge.     Truman  v.  Lester,  71  N. 

6.  La  Barre  v.  Waterbury,  69  Conn.  Y.  App.  Div.  612. 

554.  But    where     the     right    to    file    an 

637.     1.   Todhunter    v.    Klemmer,  amended  pleading  depends  upon  the 

134  Cal.  60,   wherein  it  was  declared  ignorance  or  knowledge  of  the  facts  of 

that  11  is  in  the  discretion  of  the  court  the  party  himself,  his  own  affidavit  is 

to  refuse    the   application    when    the  necessary,  for  the  attorney  might  not 

amendment  is  not  in  writing;  Wilcox  have    had    knowledge    of    the    facts, 

V.   Wilmington  City  R.  Co.,  2  Penn.  although  the   party  was  not  ignorant 

(Del.)  158,  requiring  the  application  to  thereof  at  the  time  his  original  plead- 

present    the   amendment    in    writing;  ing    was    filed.     Tompkins    v.   Conti- 

Ridgely  Nat.  Bank  v.  Fairbank,  54  111.  nental  Nat.  Bank,  71  N.  Y.  App.  Div. 

App.  296;  Camp  V,    Pollock,  45   Neb.  330;  Ryan  t/.  Duffy,  54  N.  Y.  App.  Div. 

771;  Abboti  V.  Meinken,  48  N.  Y.  App.  199:  Rhodes  v.  Lewin,  33  N.  Y.  App. 

Div.   109:  Jenkins  v.  Warren,  25  N.  Y.  Div.  369;  Parke  v.  New  York,  43  N.  Y. 

App.  Div.  569,  holding  that  the  original  App.  Div.  617;  Ackman  v.  Third  Ave. 

complaint  should  be   before  the  court  R.  Co.,  54  N.  Y.  App.  Div.  632.     See 

on  an  application  to  amend   the    com-  also   Phelan    v.    Rycroft,   (Supm.    Ct. 

plaint;  Lamoille  County  Nat.  Bank  v.  Spec.  T.)  27  Misc.  (N.  Y.)48;  Aborn  v. 

Hunt,  72  Vt.  357.  Waite,  (Supm.  Ct.  Spec.  T.)  30  Misc. 

After  Several  TTnsnocesaftil  Attempts  to  (N.  Y.)  317. 

amend  no  error  can  be  based  on  the  Absence  of  Party. — Where  the  party 

refusal  to  permit  another  amendment,  is  absent  and   his  pleading  is  verified 

the  last  proposed  amendment  not  hav-  by  his  attorney,  the  court  may  accept 

ing  been  presented  to  the  court  for  in-  such   absence    as   a  sufficient   reason 

spection.     Dukes  v.  Kellogg,  127  Cal.  why  the  affidavit  in  support  of  the  mo- 

563.     See  also  Smith   v.  Ferries,  etc.,  lion  for  leave  to  amend  is  not  made  by 

R.  Co.,  (Cal.  1897)  51  Pac.  Rep.  710.  the  party  instead  of  by  his  attorney. 

4.  Western  Assur.  Co.  v,  Kilpatrick-  Everett  ».  Everett,  48  N.  Y.  App.  Div. 

Koch   Dry  Goods  Co.,    54   Neb.    241,  475. 

8.  Millan  r.  Southern  R.  Co.,  54  S. 


[quoting  1  Encyc.  of  Pl.  and  Pr.  637]: 
Foerst  v.  Empire  L.  Ins.  Co.,  40  N.  Y. 


Car.  485. 


App.  Div.  631.  4.  Montgomery  v.  Boyd,  63  N.  Y. 
638.  1.  Diehl  r.  Robinson,  (Supm.  App.  Div.  190;  Everett  v.  Everett,  48 
Ci.  Spec.  T.)  35  Misc.  (N.  Y.)  234;  N.  Y.  App.  Div.  475;  Paddock  v.  Bar- 
Thompson  V.  Malloy,  104  Ga.  684;  neil,  88  Hun  (N.  Y.)  381;  Dudley  v. 
Newman  v.  Scofield,  102  Ga.  810;  Par-  Broadway  Ins.  Co.,  42  N.  Y.  App.  Div. 
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638.  [purtiM  to  AppUofttlon.  —  Two  defendants  cannot  unite  in 
amending  the  independent  answer  of  one  of  them.     See  note  4^;,] 

639.  d.  Notice  of  Motion  —  when  Baquirad.  —  See  note  i. 

Bervioe  of  Propotod  Amondmeiit.  —  See  note  2. 

640.  e.  Orders  Granting  Leave  —  oonerai  Leave.  —  See 
notes  4,  5. 

555;  Farmers*   Nat.   Bank  v.    Under-  was    injured.       Wells    v,    Law»  (Cal. 

wood,  15  N.  Y.  App.  Div.  626;  Edwards  1894)  38  Pac.  Rep.  523. 

V.  Bates  County,  79  Fed.  Rep.  56.  Snretiei  on  Attaehment  Bond.  —  Under 

636.    4a.    Equitable     Bldf^.,     etc.,  the  statute  providing  that  the  adjudi- 

Assoc.  V,  Holloway.  114  Ga.  780.  cation  of  the  court  allowing  an  amend- 

639.     1.  In  the  AbsMiee  of  Stacntory  ment  shall  be  conclusive  of  the  identity 

Prorisions.  —  Niehoff  v.  People.  171  111.  of  the  cause,  but  that  no  subsequent 

243.     See  also  Poundstone  f.  Baldwin,  attaching    creditor    or    purchaser    of 

145  Ind.  139.  property  attached  in  the  suit,  or  bail. 

In  Colorado  a  party  has  a  right,  in  or  any  person  other  than  the  parties  to 

vacation,  to  tile  an  amended  pleading  the  record,  shall  be  bound  by  such  ad- 

as  of  .course,  by  duly  serving  a  copy  judication  unless  he  has  had  due  notice 

on  the  adverse  party  or  his  attorney,  of  the  application  for  leave  to  amend, 

and  no  notice  that  the  amendment  will  etc.,  sureties  on  an  attachment  bond 

be  filed  is  necessary.     King  c.  Gardner,  are  not  discharged  by  reason  of  want 

25  Colo.  395.  of    such    notice    to    them    when    the 

But  in  a  case  in  which  the  party  has  amendment  does  not  change  the  cause 

not  the  right  to  tile  the  amendment  as  of  action  or  their  liability  on  the  bond, 

of  coarse,  the  adverse  party  is  entitled  Driscoll  v.  Holt,  T70  Mass.  262. 

to  notice  of  the  application  for  leave.  8.  Jenkins  v.  Warren,  25  N.  Y.  App. 

Nance  v.  People,  25  Colo.  252.  Div.  569. 

In  Kentnoky  the  notice  required  by  MO.    4.  Brown  f.  Carolina  Midland 

the  statute  applies  only  to  amendments  R.  Co.,   58  S.  Car.  466,  holding  that 

filed  without  leave  within  five  days  be>  such  an  order  is  not  objectionable  as 

fore   the   beginning  of    that  term   at  allowing  the  plaintitT  to  introduce  an  en- 

which  the  defendant  is  summoned  to  tirely  different  or  new  cause  of  action, 

answer,    and    has    no    application   to  In    New   York.   —   See    Abbott    v, 

pleadings  filed  in  term  time  by  leave  Minken,   48    N.   Y.    App.    Div.    109; 

of  court.     Bryant  v.  Cooney,  (Ky.  1897)  Wood  v.  McGuire,  (N.  Y.  City  Ct.  Gen. 

40  S.  W.  Rep  918.  T.)  26  Misc.  (N.  Y.)  200. 

In  MiMonri.  ^  See  Peterson  v.  Chi-  Waiyor  of  Objeotion  to  Order.  —  By  an- 

cago,  etc..  R.  Co.,  108  Fed.  Rep.  561,  swering  the  amended   pleading,   any 

decided  under  a  Missouri  statute  re-  objection  that  could  have  been  raised 

quiring  notice  when  the  amendment  is  to  the  scope  of  the  order  permitting 

hied  in  vacation.  the  amendment  is  waived.     Ruberg  v. 

In  Pennsylvania.  —  Comrey    c.   East  Brown.  50  S.  Car.  397. 

Union  Tp.,  202  Pa.  St.  442.  Effect  of  Order  on  Natnro  of  Action.  — 

Waiver  of  Kotice.  —  Anthony  v.  Slay-  The  nature  of  the  action  must  be  de- 
den,  27  Colo.  144.  termined  by  the  pleading  itself,  and 

Vo  ^igndiee  from  Want  of  Hotioe.  —  In  not  by  the  order  of  the  court  directing 

Baker  v.  Southern  California  R.  Co.,  the  pleading  to  be  amended  so  as  to 

114  Cal.   501,   it  was   held  that  while  authorize  a  particular  kind  of  relief, 

notice  of  the  motion  to  amend  should  White  v.  Rodemann,  44  N.   Y.  App. 

have  been  given,  yet  as  from  aught  Div.  503. 

that  appeared  the  motion  should  have  6.  Amendment  Acqnioiosd  In. — Though 

been  granted  had  notice  been  given,  the  order  does  not  expressly  direct  an 

there  was  no  prejudice.  amendment  as  to  parties,  yet  if  it  is 

Matters  Not  Included  in  Notice,  —  It  broad  enough  to  Include  such  an 
does  not  furnish  cause  to  complain  amendment,  and  the  amendment  is 
that  the  court  granted  to  the  plaintiff  made  and  is  subsequently  treated  by 
leave  to  amend  the  complaint  in  the  the  court  and  parties  as  properly 
respects  named  in  the  notice  and  also  made,  it  will  be  taken  to  have  been 
In  respects  not  so  named,  where  it  properly  allowed.  Hamburg  v.  Liver- 
does  not  appear  that   the   defendant  pool,  etc.,  Ins.  Co.,  42  Fla.  86. 
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940.     [Matter   Hot   PrMented   by  AFpUcation. —  It  is  error  to  pass 

upon,  and  to  include  in  the  order  the  determination  of,  matters 

not  before  the  court  on  the  application  to  amend.     See  note  loa.] 

14.  Method  of  Making  Amendments  —  a.  Actual  and 

Implied  Amendments  —  Actual  Amendment.  —  See  note  12. 

04:1.     Implied  Amendment.  —  See  note  I. 

643.    b.  By  Interlineation.  —  See  note  2. 

B40«     10<z.  In  Hew  York  —  Allowanee  a  rule  required  that  if  a  case  was  not 

Withont  Pngndioe  to  Depositione.  —  After  tried   at   the    term    at  which   a    trial 

reversal  of  a  judgment  in  favor  of  the  amendment  was  filed  the  party  should 

plaintiff  in  an  action  against  a  widow  replead   by  amendment.     It  was  held 

individually  and  as  administratrix  of  that  where,  upon  the  trial  of  a  case  at 

her  deceased  husband's  estate,  because  a  term  subsequent  to  that  at   which  a 

the    heirs   of    the  decedent   were  not  trial  amendment  was  hied,  the  court 

parties  and  the  plaintiff  failed  to  allege  allowed    the   party   to   refile   the   trial 

and  prove  the  execution  of  a  will,  it  amendment  or  to  write  another,   but 

was    held    that    though   amendments  the  opposite  party,  while  excepting  to 

were  properly  allowed  to  cure  these  de-  the  action  of  the  court,  agreed  that  the 

fects  it  was  error  to  insert  in  the  order  said  trial  amendment  might  be  refiled 

thattheamendment  was  without  preju-  instead  of.  writing  a  new  one,  in  order 

dice  to  depositions  of  the  plaintiff  there-  to  save  time,  the  rule  was  not  violated, 

tofore  taken  in  the  case,  the  question  Missouri,  etc..  R.  Co.  v.  Wells,  24  Tex. 

as  to  the  admissibility  of  the  testimony  Civ.  App.  304. 

being  one  for  the  trial  court,  and  not  Upon  DisoontiDnanoe  as  to  Part  of  the 

beins;^  before  the  special  term  on  this  Defendants,   it  is   not   error   to  fail   to 

application.     Moore  v.  Moore,  44  N.  Y.  make  the  amendment  on  the  declara- 

App.  Div.  253.  tion.     Chicago  Great  Western  R.  Co. 

12.  West  Chicago  St.  R.  Co.  v.  Mc-  v,  Mitchell,  70  III.  App.  i83;  Thorn  v. 

Callum,    169   111.    240;    Sinsheimer  v,  Hess.  51  III.  App.  274. 

William  Skinner  Mfg.  Co  ,  165  111.  116;  641.     1.  French    v.   McCarthy,   125 

Chicago,  etc.,  R.  Co.  v.  Smith,  81  111.  Cal.  508,  as  to  correction  of  record  to 

App.  364;  Charlton  v.   Rose,  24  N.  Y.  conform  with  the  order  permitting  the 

App.  Div.  4S5.     But  see   Moffett-West  amendment;  Hoffman  v,   Keeton,   132 

Drug  Co.  V.  Byrd,  t  Indian  Ter.  612.  Cal.  iqs;  Johnston  v.  Farmers*  F.  Ins. 

Subeeqaent    Order.    —    In     Dunn    v.  Co.,  106  Mich.  96:  Oberg  v.  St.  Joseph 

Bozarth,  59  Neb.  244,  the  court  granted  Town  Mut.   F.   Ins.  Co.,  82  Mo.  App. 

an  application  to  file  an  amendment  to  64;  Hammer  v.   Downing.  39  Oregon 

an   answer,  and    the    trial   proceeded  504.     See  also  Phalen  v.  Detroit,   126 

with  the  understanding  that  the  amend-  Mich.  683;  McCready  i'.  Staten  Island 

ment  should  be  reduced  to  writing  and  Electric   R.  Co..   51   N.   Y.  App.   Div. 

filed  at  the  noon  recess.     The  amend-  342. 

ment  was  prepared  but  was  not  at  any  Or  the  amendment  may  be  made  on 

time   during    the   trial   physically   at-  the   hearing  of  a  rule  to  show  cause 

tached  to  the  answer,  though  the  evi-  why  a  new  trial  should  not  be  granted, 

den.ce  tended  to  show  that  it  was  placed  O'Neill  v.  Leeds,  (N.  J.    1899)  43  Atl. 

with  the  answer  among  the  files.     It  Rep.  650. 

was  held  that  the  court  might  after-  643.    2.  Eshelman  v.  People,  52  III. 

wards  order  it  to  be  brought  into  the  App.  621,   as   to  amendment  of  com- 

record  as  a  part  of  the  answer.  plaint  in  bastardy  proceedings,  when 

Oral  Pleadings  can  be  amended  orally,  the  motion  is  supported  by  affidavit  of 

Stirlen  v,   Peitibone,   77  III.  App.  72.  the  truth  of  the  fact  to  be  added,  and 

See  also  to  the  same  effect  Farnam  v.  dispensing  with  necessity  of  reswear- 

Dovle,  128  Mich.  696.  ing  to  the  complaint. 

Where  there  Is  No  Prejudice  on  account  Harmless  Error. —  When  an  amend- 

of   a  failure  to  make  an  amendment,  ment  is  permitted  to  be  made  by  inter- 

the   opposite  party   cannot  complain,  lining  words  which  are  not  necessary 

Chicago,  etc.,  R.  Co.  v.  Beaver,  96  111.  to  the  suflSciency  of  the  pleading,  in- 

App.  558.  stead  of  supplying  the  words  by  a  trial 

Texas  — TrUU  Amendment.— In  Texas  amendment,    there    is    no    prejudice, 
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643.    c.  By  a  Separate  Pleading.  —  See  note  5. 
044.    d.  Form  of  Amended  Pleading  —  Avementi.  —  See 
notes  1,  2. 

Verifloatioii.  —  See  note  6. 

645.  15.  Service  of  Amended  Pleadings.  —  See  notes  i,  2. 

646.  16.  Terms — a.  Power  to  Impose  or  Dispense  With. 
—  See  notes  4,  6. 

Ortiz  V,  Navarro,  10  Tex.  Civ.  App.  6.  In  Iowa,  where  no  new  cause  of 

195.  action  or  no  counterclaim  is  introduced 

643.  6.  Fitzgerald  v,  Lorenz,  181  by  the  amendment,  it  need  not  be  veri- 
III.  411.  fied  under  the  statute.     Thompson  v. 

Where  the  AmeDdment  Is  a  Mere  Ad-  Brown,  106  Iowa  367;  Boos  v,  Dulin. 

dition  10  a  count  and  not  a  complete  103  Iowa  331. 

count  in  itself,  it  is  sufficient  10  state  645.  1.  See  Atlantic,  etc.,  R.  Co. 
that  **  by  leave  of  the  court,"  etc.,  the  v.  Laird,  164  U.  S.  393. 
pleader '*  comes  and  makes  an  amend-  2.  California.  —  See  Linott  v.  Row- 
ment  to  the  declaration,"  etc.,  "  by  land,  119  Cal.  452.  But  when  the 
adding  to  the  said  declaration  as  fol-  amendment  is  not  in  matter  of  sub- 
lows,"  followed  by  the  new  averments  stance,  but  is  in  the  nature  of  a  bill  of 
without  inserting  '*  in  a  further  plea  particulars,  the  case  is  not  within  the 
of  the  case,  whereupon,"  or  words  of  rule  requiring  service  of  the  amended 
like  import.  Saxe  v,  Burlington,  70  pleading.  Woodward  v.  Brown,  119 
Vt.  449.  Cal.  283. 

644.  1.  Foster  v,  Adler,  84  111.  The  amended  pleading  may  be 
App.  654,  holding  that  an  amended  served  on  the  attorney  of  record  of  the 
declaration  cannot  be  aided  or  affected  adverse  party.  Young  v.  Fink,  119 
by  anything  in  the  original  to  which  Cal.  107. 

a  general  demurrer  has  been  sustained.  Vow  York. — Where    the  defendant 

See  also  Tripleit  v,  Morris,  18  Tex.  Civ.  has  no  attorney,  not  having  appeared, 

App.  50.  there  is  no  authority  for  serving  an 

Beferenoe  to  Original  Count.  —  Where  amended  pleading  upon  him  except  by 
the  contract  sued  on  is  %t.\  omX.  in  htec  order  of  the  court.  Durham  v.  Chapin, 
verba^  an  amended  count  may  refer  to  13  N.  Y.  App.  Div.  94. 
the  original  without  setting  out  the  646.  4.  Gabriel  :/.  Tonner,  (Cal. 
contract  in  iiac  verba.  Consolidated  1902)  70  Pac.  Rep.  1021,  requiring  pay- 
Coal  Co.  V.  Schneider,  163  III.  393.  ment  of  the  probable  costs  of  continu- 

In    IVashington  the  statute  requires  ance;  National  Dredging  Co.  v.  Grand 

the  amended  pleading  to  be  complete  Trunk  R.  Co.,  i  Penn.  (Del.)  446:  Mc- 

in  itself  without  reference  to  the  origi-  Clure  v.  Bigstafif,  (Ky.  1896)  37  S.  W. 

nal.     Sengfelder    v.    Hill,    16    Wash.  Rep.  294;  Coyle  v.  Third  Ave.  R.  Co., 

355.  (N.  Y.  City  Ct.  Gen.  T.)  19  Misc.  (N. 

After  Original  Held  Bad.  —  The  court  Y.)  345;    Grayson    v.   State,   35   Tex. 

may  refuse  to  permit  the  filing  of  an  Crim.  629. 

answer   setting    up  substantially   the  Even  though  the  Plaintiff  Snei  in  Forma 

same  defense  already  held  to   be  in-  Panperii,  the  court  has  the  right  to  im- 

sufficient  on  demurrei  to  the  original  pose  terms  when  it  allows  a  motion  to 

answer.     Recknagel  v.   Steinway,   58  amend  the  complaint.     Coyle  v.  Third 

N.  Y.  App.  Div.  624.  Ave.  R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.) 

But  where  an  amended  petition  is  19  Misc.  (N.  Y.)  345. 

filed  after  demurrer  sustained  to  the  When  the  Appellate  Court  Grants  Leave 

original,   the    amendment  setting   up  to  Amend  upon  reversing  a  judgment 

additional  facts  to  overcome  one  of  the  and    remanding    a   cause,    the    lower 

grounds  of  the  demurrer  to  the  origi-  court  has  no  right  to  attach  a  condition 

nal,  it  is  error  to  strikeout  the  amended  to  the  right  to  amend.     Dixon  z^.  Ris- 

pleading    and     to    render    judgment  ley,  114  Cal.  204. 

against  the  plaintiff  *'  because  of  the  6.  Delaware, — Slate  v,   Hancock,  2 

want  of  petition."     Krause  v.  Lloyd,  Penn.  (Del.)  253;  Covington  v.  Simp- 

100  Iowa  666.  son,  (Del.  1901)  52  Atl.  Rep.  349. 

8.  Atlantic,   etc.,    R.    Co,    v.    Laird,  Pennsylvania,  —  Hileman    v.    Hile- 

164  U.  S.  393.  man,  172  Pa.  St.  323. 
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647.  See  note  2. 

*.  Discretionary  —  Review    for    Abuse.  —  See 

note  3. 

648.  objeotioiu  to  Bniingt.  —  See  note  I.     See  also  Exceptions 
AND  Objections. 

BffMt  of  Aooeptlng  TermB.  —  See  note  2. 

649.  c.  Proper  Terms  — There  Is  Ho  Preciio  Enid.  —  See  note  5. 

6tSO.     Where  Pr^ndiee  or  Surprise.  —  See  note  2. 
691.     Controlling  Considerations.  —  See  note  I. 

647.    2.  Marlett  v,  Docter,  89  Wis.  2.  Supreme  Lodge,  etc.,  v.  Davis,  26 

347,  holding  that  to  allow  one  party  to  Colo.  252  [citing  1  Encyc.  of  Pl.  and 

correct  his  own  error  and  at  the  same  Pr.   648];    Van   Allan   v.   Gordon,   q2 

time  impose  terms  on  the  other  party  Hun  (N.  Y.)  500. 

is  an  abuse  of  discretion.  649.    5.  Postponement  of  TimeofCom- 

3.  California,  —  Wise   v,    Wakefield,  menoement    of    Action.  —  There    is    no 

118  Cal.  107.  well-founded  reason  for  imposing,  as 

Georgia,  —  Hasklns   v.   Throne,    loi  a  condition  of  amending  a  complaint, 

Ga.  126.  that  the  lime  of  the  commencement  of 

Idaho, — Jones  z'.  Stoddardt,  (Idaho  the  action  be  deemed  postponed  beyond 

iqo2)  67  Pac.  Rnp.  650,  holding  that  if  that  when  it  was  commenced,  for  the 

the  party  declines  to  accept  the  terms  purposes  of   the  defense  of  the  stat- 

he  cannot  complain,  in  the  absence  of  ute    of    limitations,    the    amendment 

an  abuse  of  discretion;  Lowe  v.  Long,  setting   up   no  new  cause  of  action. 

(Idaho  1896)  47  Pac.  Rep.  93.  Critelli  v,  Rodgers,   87   Hun  (N.   V.) 

New  York,  —  Van  Allan  v,  Gordon,  530. 

92  Hun  (N.  Y.)  500,  MO,    2.  Miller  v.  Salt  Springs  Nat. 

Pennsylvania.  —  Hileman    v,    Hile-  Bank,  46  N.  Y.  A  pp.  Div.  633;  Bates 

man,  172  Pa.  Si.  323.  v.  Salt  Springs  Nat.   Bank,  43  N.  Y. 

Texas,  —  Walson  v.  Boswell,  (Tex.  App.    Div.    321;     Tradesmen's    Nat. 

Civ.   App.    1901)  61  S.   W.   Rep.  407,  Bank  v.  Curtis,  63  N.  Y.  App.  Div.  14, 

where  it  was  held  that  the  court  had  wherein  the  order  of  the  lower  court 

abused  its  discretion.  allowing  the  amendment  was  modified 

64§.  1.  NonoompUanoe  with  Terms  so  as  to  require  as  a  condition  the  pay- 
—  Pending  Disposition  of  Exceptions.  —  ment  of  all  taxable  costs  to  date,  in- 
Where  the  defendant  takes  exceptions  eluding  costs  of  the  appeal:  People  v, 
to  the  ruling  of  the  court  upon  sus-  Clausen,  61  N.  Y.  App.  Div.  184, 
taining  a  demurrer  to  a  declaration  modifying  an  order  allowing  amend- 
that  an  amendment  is  allowable,  the  ment  of  writ  of  mandamus,  because 
statutory  requirement  of  the  payment  the  terms  were  inadequate, 
of  costs  as  a  condition  of  an  amend-  651.  1.  For  cases  in  which  the 
ment  at  such  stage  need  not  be  com-  terms  imposed  were  governed  by  the 
plied  with  uniil  the  exceptions  are  dis-  considerations  mentioned,  see  Haskins 
posed  of  and  the  question  is  determined  v.  Throne.  loi  Ga.  126;  Hayes  v, 
in  favor  of  the  plaintiff  and  the  case  is  Kerr.  39  N.  Y.  App.  Div.  529;  Thile- 
remanded  for  trial.  Hare  v.  Dean,  90  man  v.  New  York,  71  N.  Y.  App.  Div. 
Me.  308.  595;  Frisbie  v,  Averell,  87  Hun  (N.  Y.) 

Jfoldinj^  Party  to  His  Election,  — After  217;  Richardson,  etc.,  Co.  v,  Gudewill, 

a  refusal  to  comply  with  the  terms  on  (N.  Y.  City  Ct.  Gen.  T.)  37  Misc.  (N. 

which  an  amendment  was  allowed,  the  Y.)  858:  National  Pipe  Bending  Co.  v, 

court  has  a  right  lo  hold  the  party  to  Fisher,  87  Hun  (N.  Y.)  175:  Weeks  v. 

his  election,   and    having    taken    the  O'Brien,  (N.  Y.  Super.  Ct.  Gen.  T.)  13 

chance  of  a  favorable  judgment,  which  Misc.  (N.  Y.)  503;  Walton  v,  Nfather, 

turned  out  to  be  adverse  to  him.  it  will  (N.  Y.  City  Ct.  Gen.  T.)  10  Misc.  (N. 

not  be  held  that  the  court  abused  its  Y.)  216;  Ruellan  v,  Stillwell,  (Supm. 

discretion  in  then  refusing  to  allow  the  Ct.  Spec.  T.)  28  Civ.  Pro.  (N.  Y.)  243: 

party  to  comply  with   the  terms  first  Alexander  Lumber  Co.  v.  Abrahams, 

offered.     Brlnkman  v,  Akers,  59  Kan.  (N.  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N. 

778,  54  Pac.  Rep.  688.  Y.)  674. 
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6tl3«     Without  Termi.  —  See  note  I. 

654.  17.  Amendments  in  Miacellaneoiu  Proceedings  —  a.  Great 
Latitude  Allowed.  —  See  note  2. 

b.  Affidavits.  —  See  note  3. 

655.  c.  Petitions.  —  See  notes  3,  4. 

653.  1.  Lancaster  v.  Richardson,  tition  to  have  the  partnership  adjudi- 
(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  cated  nunc  pro  tunc  as  of  the  date  of 
409;  Weill  V.  Metropolitan  R.  Co.,  (K.  the  otiginal  adjudication  of  the  two 
Y.  Super.  Ct.  Spec.  T.)  10  Misc.  (N.  Y.)  members,  for  the  purpose  of  bringing 
72,  24  Civ.  Pro.  (N.  Y.)  85.  in  the  firm  assets,  cannot  be  allowed 

654.  2.  Matter  of  Ibert,  48  N.  Y.  as  an  amendment  in  the  proceedings 
App.  Div.  510.  against   the  individuals.     A   separate 

Spedal  Statatory  Prooeedings  are  petition  must  be  tiled  against  the  part- 
amendable.  Sarmento  v.  The  Cathe-  nership.  Proper  amendments  may  be 
rine  C,  no  Mich.  120;  Rogers  </.  Sat-  made  at  any  stage  of  the  bankruptcy 
tier,  (Supm.  Ct.  App.  T.)  28  Misc.  (N.  proceedings,  but  the  right  to  amend  can 
Y.)  242:  People  V.  Roe,  25  N.  Y.  App.  go  no  further  than  to  bring  forward 
Div.  107.  and  make  effectual  that  which  in  some 

Answer  of  Garnishee  is    amendable,  shape  is  already  in  the  record.     In  re 

Dunn  «r.  Detroit  Sav.  Bank,  118  Mich.  Mercur,  116  Fed.  Rep.  655. 

S47:  Rock  V.  Collins.  99  Wis.  630.  8.  Norton   v,  Scruggs,  108  Ga.  802; 

The  Warrant  In  Forcible  Entry  and  De-  Weaver  v.  Lock  wood,  2  Kan.  App.  62, 

tainer    may    be    amended.     Bailey  v,  as  to  defective  affidavit  for  publica- 

Kelley,    (Ky.    1896)    38    S.    W.    Rep.  tion;  Chapman  v.  H.  D.  Lee  Mercan- 

139.  tile  Co.,  60  Kan.  858,  56  Pac.  Rep.  749, 

In  Replevin  the  pleadings  may  be  holding  an   affidavit  for  an  order  of 

amended  in  furtherance  of  justice  as  arrest   to   be  amendable   by  leave  of 

in  other  cases.     Hudelson   v.   Tobias  court. 

First  Nat.  Bank,  56  Neb.  247.     See  also  An   AiAdavit    in    Bepleria    may    be 

REPLF.VIN.  amended   to    conform    to    allegations 

Qno  Warranto.  —  Under  the  statute  in  properly  to  be  made  in  the  petition  by 
Missouri  there  is  no  difference  in  the  way  of  amendment.  Tackaberry  v. 
right  to  amend  a  return  in  a  proceed-  Gilmore,  57  Neb.  450;  Swain  v.  Sav- 
ing in  the  nature  of  quo  warranto^  age,  55  Neb.  687;  German  Nat.  Bank 
brought  in  the  Circuit  Court  on  the  re-  v.  Aultman,  63  Neb.  324;  Thorn  v, 
lation  of  a  private  citizen,  and  the  right  Lazarus,  39  N.  Y.  App.  Div.  508.  See 
to  amend  an  answer  in  any  kind  of  a  also  Replevin. 

civil  suit.     State  v.  Beech ner,  160  Mo.  Jurat.  —  An   affidavit  for  a   writ  of 

78,  distin^mshing  the  case  of  quo  war-  provisional  seizure  may  be  amended 

ranto  brought  by  the  attorney-general  by  supplying  the  signature  of  the  offi- 

ex  officio  in  the  Supreme  Court,  in  that  cer    before    whom    the    affidavit   was 

in  the  latter  proceeding  the  statute  re-  made.     State  v.  Downing,  48  La.  Ann. 

latlng  to  amendments  did  not  apply,  1420. 

being  confined  to  proceedings  in  the  In  Delaware  the  court  refuses  to  allow 

Circuit  Court.      See  also  Quo  War-  affidavits    to    be    amended.      Valley 

RANTO.    '  Paper  Co.  v,  Smalley,  2  Marv.  (Del.) 

The  Warrant  in  Bastardy  Prooeedings  289;  Philadelphia  Nat.   Bank  v.  Mor- 

may  be  amended.     Com.  z/.  Cantrell,  gan,  i  Marv.  (Del.)  265. 

(Ky.  1898)45  S.  W.  Rep.  72,  holding  it  6ftft.    8.  National    Docks,   etc..    R. 

to  be  reversible  error  to  refuse  to  allow  Co.  v,  Pennsylvania  R.  Co.,  57  N.  J. 

the  amendment  in  a  case  where  such  L.  637,  under  express  statute  providing 

refusal  works  a  miscarriage  of  justice,  for  amendments  in  such   proceedings 

See  also  Bastardy.  on  appeal  from  the  award  of  commis- 

Bankraptoy.  —  In    separate    proceed-  sioners;  Syracuse  v,  Stacey,  86   Hun 

ings  in  bankruptcy  against  individuals  (N.  Y.)  441,  under  the  condemnation 

as  such  who  were  also  members  of  a  law  which  made  the  general  statutes 

partnership,  in   which   proceedings   a  relating  to  the  power  to  amend  plead- 

trnstee  was  appointed  for  the  Individ  u-  ings  applicable  to  such  proceedings, 

als  only,  after  the  adjudication  against  4.  Thrall   v.   Gosnell,   28  Ind.  App. 

and  discharge  of  the  bankrupts,  a  pe-  174;  Beard  v.  Henniker,  69  N.  H.  279. 
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8tl6.    See  notes  i,  5,  6. 

d.  Miscellaneous.  —  See  note  21. 
098.    17.  OfPbogess  — 1.  Of  Writ  or  Summoni  —  a.  In  Gen- 
eral —  By  the  Common  Law.  —  See  note  7. 

OtS9.     Under  the  Modern  Statntet.  —  See  note  3. 

663.    e.  Misnomer  —  By  sutnte.  —  See  note  4. 

66«S«     The  Want  of  an  Appearanoe.  —  See  note  I . 
Betroaotiye  Effect.  —  See  note  2. 

/.  In    Respect   of    Parties  —  xiideioription.  —  See 
note  3. 

666.     Adding  Partiei.  —  See  note  7. 

g.  The  Return  Time  or  Place.  —  See  note  8. 

668.  //.  The  Ad  Damnum.  —  See  notes  3,  5. 

669.  u  The  Teste  —  The  Date.  ~  See  note  3. 

Signatnre.  —  See  note  4, 

M6*    1.  Dodge  v.  Hall,  168' Mass.  the  practice  in  case  of  misnomer  of  de- 

435;  Murphy  v,  Guish,  22  R.  I.  588.  fendant. 

See    also    Smalley     7/.    Northwestern  Different  Person.  —  Service  of  process 

Terra-Cotta  Co.,  113  Mich.  141.  directed   against  one   by  an   entirely 

6.  See  Matter  of  Ibert,  48  N.  Y.  App.  different  name  from  that  of  the  person 

Div.  510.  served  is  held  10  be  no  service  upon 

6.  Poundstone  v.  Baldwin,  145  Ind.  the  latter,  and  his  name  cannot  be  5ub> 

139.  stituted  by  amendment.     Neal-Millard 

21.  McCambridge  v,    Warlaven,    88  Co.  v.  Owens,  tis  Ga.  959. 

Md.  378,  where  leave  was  refused  on  666.     L  Stuyvesant  v.  Weil.  T67  N. 

the  g^round  of  laches.  Y.  421,  under  Code  Civ.   Pro.  N.  Y., 

65S,  7.  A  Writ  Bendered  Void  by  §§721,723.  CV^wrra,  Strom  berg?/.  Car- 
Alteration  cannot  be  amended.  Deni-  nese,  (Supm.  Ct.  App.  T.)  35  Misc.  (N. 
son  V.  Crafts,  74  Conn.  38.  Y.)  289,  in  which  case  the  name  of  the 

6ft9.    8.  Writ    of    Beplevin.  —  The  defendant  was  fictitious, 

writ  cannot  be  amended  so  as  to  intro-  2.  Farrington  v,  Muchmore,  52  N.  Y. 

duce  a  new  cause  of  action  and  increase  App.  Div.  247. 

the  aggregate  value  of  the  property.  8.  Mack  v.  American  Express  Co., 

Musgrave  v,  Farren,  92  Me.  198.     See  (Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.) 

also  Replevin.  215. 

Facts  Justifying  Mode  of  Service.  —  In  666.     7.  Snbetitntion  of  an  Entirely 

a  cross-action   against  a  foreign  cor-  Different  Defendant  is  not  allowed.     Wil- 

poration  the  writ  may  be  amended  so  liam  H.  Glover  Co.  v.  Rollins,  87  Me. 

as  to  show  facts  to  justify  its  service  434:  Maitland  v,  Worthingtoo,  59  N. 

upon  the  attorney  of  the  corporation  J.  L.  114. 

in  the  original  suit,  as  the  justification  8.  Something  to  Amend  By.  —  Lowen- 

lies  in  the  facts  and  not  in  the  allega-  stein  v.  Gaines,  64  Ark.  499,  like  Dean 

tions  thereof,  and  after  such  amend-  v.  Swift,  11  Vt.  331,  set  out  in  this  note 

ment  the  writ  need  not  be  re-served,  in  the  original  article. 

Aldrich     v.     Blatchford,     175     Mass.  66§.    3.  Hare    v.    Dean,    90    Me. 

369.  308. 

663.     4.  Ex  p.    Howard- Harrison  6.  After    Verdict.  —  Luddington    v. 

Iron  Co.,  119  Ala.  484.     But  see  Union  Goodnow,  168  Mass.  223,  in  support  of 

Pac,  etc.,  R.  Co.  v.  Perkins,  7  Colo,  the  propriety  of  an  amendment. 

App.    184;    Erdman   v.    Hardesty,    14  660*    3.  Gilbert  v.  South  Carolina 

Colo.  App.  395;  U.  S.  National  Bank  Interstate,   etc..    Exposition    Co.,    113 

f.  Venner,  172  Mass.  449;  Stuyvesant  Fed.  Rep.  523. 

V,  Weil,  167  N.  Y.  421;  Farripgton  v.  4.  Contra. — Sharman  r.  Huoc,2o  Mont. 

Muchmore,  52  N.  Y.  App.  Div.  247,  as  555,  holding  that  a  summons  without 

to  misnomer  of  plaintiff  in  annexed  any  signature  is  void  under  a  statute 

copy  of  summons,  and  distinguishing  requiring  it  to  be  signed. 
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679.    2.  Of  Execntions  —  To  Conform  to  Jndgmont.  —  See  note  4 

See  also  Executions  Against  Property. 

674.  Want  of  Seal.  —  See  note  8. 

675.  V.  IH  Attachiiekt  PBOCEEDnros  —  1.  In  General  —  See 

note  6.    See  also  Attachment. 

676.  S.  Of  the  Declaration  or  Complaint  —  For  the  Ssme  Caue  of 
Aotion.  —  See  note  i. 

677.  Demurrable  Complaint.  —  See  note  I. 
Hew  Came  of  Aotion.  —  See  note  2. 

678.  Change  of  Partiee.  —  See  note  7. 

679.  Kisnomer  of  the  Partiee.  — See  note  I. 

680«     8.  Of  Affidavits  —  in  the  Abtenoe  of  Ezpreii   Statute.  —  See 

note  3.     See  also  Affidav.its. 

681.     Under  General  Statute  of  Amendmente.  —  See  note  I. 

673.  4.  HolIIs  tr.  Sales,  103  Ga.  75:  2.  If  the  Plaintiff  Eleoti  to  Stand  upon 
Smith  V.  Bell,  T07  Ga.  800,  inserting  the  Hew  Cause  of  action  the  first  cause 
the  name  of  the  plaintiff  in  the  judg-  is  in  effect  dismissed,  and  that  being 
ment  upon  which  execution  issued.  the  basis  of  the  attachment,  the  attach- 

Insertion  of  Costs  After  Betum  Satisfied,  ment  falls.    Hoi  way  v,  American  Exch. 

—  After     an     execution    for    certain  Nat.  Banic,  (Neb.  1902)  89  N.  W.  Rep. 

amounts  as  principal  and  costs  has  been  382. 

returned   fully  satisfied,  it  cannot  be  6T8.    7.  Entire  Change  of  Parties. — 

amended  by  the  clerk  by  inserting  ad-  So  in  Fargo  v,  Cutshaw,  12  Ind.  App. 

ditional  costs,  as  witness  fees.    Dicker-  392,  it  was  held  that  the  leave  should 

son  V.  Downs,  108  Ga.  782.  have  been  granted  to  amend  the  com- 

674.  8.  Davelaar  v.  Blue  Mound  plaint  in  respect  of  the  parties  plaintiff. 
Invest.  Co.,  no  Wis.  470,  as  to  amend-  but  that  such  amendment  introduced 
ment  where  improper  seal  was  affixed,  a  new  plaintiff  and  dissolved  the  at- 

Contra.  —  Weaver  v,  Peasley,  163  111.  tachment  in  the  action.     There  was  no 

25 T,  holding  the  statute  in  that  state  error  in  refusing  leave  to  amend  the 

requiring  process  to  be  sealed  with  the  attachment  proceedings, 

seal  of  court  to  be  mandatory;  that  an  679.     1.  Barton  v.  South  Jordan  Co- 

execntion  not  under  seal  is  void  and  operative    Mercantile,   etc.,    Inst.,    10 

cannot  be  amended  after  sale.  Utah  346,  where  the  lien  of  the  attach- 

See  also  Executions  Against  Prop-  ment  was  preserved. 

ERTY.  6§0.    8.  Fargo  cr.  Cutshaw,  12  Ind. 

675.  6.   Newell    v,    Whitwell,    16  App.  392. 

Mont.  243;  Gibbs  v.  Petree,  7  Tex.  Civ.  Oeoi^a.  —  Act  Ga.  1889,  permitting 
App.  526.  the  amendment  of  all  affidavits  which 
EffJeiet  upon  Subsequent  Attaohment.  —  are  the  foundation  of  legal  proceed- 
But  a  substantial  amendment  cannot  ings.  applies  to  affidavits  in  attach- 
affect  the  lien  of  a  subsequent  attach-  ment.  Brumby  v.  Rickoff,  94  Ga.  429. 
ment  levied  prior  to  the  time  of  the  In  Karyland.  —  Blair  v.  Winston,  84 
amendment.  Heidel  v.  Benedict,  61  Md.  356,  like  Halley  v.  Tackson,  48 
Minn.  170;  Maguire  v,  Bolen,  94  Wis.  Md.  254,  died  in  this  note  in  the  origi- 
48.  nal  article. 

676.  1.  Meyer  r.  Brooks,  29  Ore-  Jurat.  —  In  Arkansas  City  Lumber 
gon  203.  See  also  Nevada  Co.  v.  Co.  v.  Scott,  5  Kan.  App.  636,  it  was 
Farns worth,  89  Fed.  Rep.  164.  held  to  be  error  to  refuse  to  allow  an 

Bule  Bestated.  —  Driscoll  v.  Holt,  170  amendment  of  an  affidavit  for  attach- 

Mass.  262.  ment  to  correct  a  mistake  in  postdating 

677.  1.  In  Moore  v,  Harrod,  loi  which  made  it  appear  to  have  been 
Ky.  248,  it  was  held  that  it  was  error  sworn  to  after  the  issue  of  the  writ,  the 
to  refuse  to  allow  the  amendment  of  a  defect  being  one  of  form  and  the  evi- 
petition  and  affidavit  on  the  trial  when  dence  showing  the  facts  to  be  in  accord- 
the  court  had  previously  overruled  a  ance  with  the  proposed  amendment, 
motion  to  discharge  the  atuchment.    *      681»    1.  In  Montana  defects  in  en- 
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683.     By  EzprMs  Stetute.  —  See  note  I. 

683.  4.  Of  Bonds.  —  See  note  i. 

684.  See  note  i. 

683.     6.  Of  the  Writ  —  in  General  —  See  notes  3,  4,  5. 

686.  Miinomer.  —  See  note  5. 

687.  Ad  Damnnm.  —  See  note  I. 

titling,  and  in  failing  10  state  the  nature  Montana.  —  Newell   v.    Whitwell,  16 

of  ihe  contract  sued  on,  whether  ex-  Mont   243. 

press   or   implied,    may    be   cured   by  West  Virginia.  —  Lewis  v.  Bragg,  47 

amendment.     S.  C.  Herbst  Importing  W.  Va.  707. 

Co.  V.  Hogan,  16  Mont.  384.  In   Goodman  v,  Henry,  42  W.  Va. 

In  Oklahoma.  —  A  mere  defect  not  526,  the  court  was  equally  divided  upon 
rendering  the  attachment  void  may  be  the  question  whether  under  the  scatuie 
amended  and  such  amendment  will  permitting  the  filing  of  a  supplemental 
take  effect  as  to  the  date  of  the  com-  affidavit  setting  up  other  material 
mencement  of  the  suit.  Coyle  Mer-  grounds  of  attachment,  such  affidavit 
cantile  Co.  v.  Nix,  7  Okla.  267.  See  could  be  filed  to  the  prejudice  of  an 
also  Jaffray  t/.  Wolf,  4  Okla.  303,  where  intervening  lien,  and  by  such  equal 
it  was  held  that  the  plaintiff  should  division  the  judgment  was  affirmed 
have  been  permitted  to  amend  his  affi-  over  the  assignment  of  error  based  on 
davit.  a  refusal  to  permit  the  filing  of  a  sup- 
United  States.  —  See  Booth  v.  Denike,  plemental  ai^davit. 
65  Fed.  Rep.  43,  permitting  an  amend-  683*  1.  In  California  the  undertak- 
ment  of  an  affidavit  for  garnishment  ing  upon  attachment  stands  upon  the 
under  the  general  power  conferred  by  same  ground  as  the  affidavit,  and  can- 
Rev.  Stat.  U.  S.,  §  954,  though  under  not  be  amended  under  the  general 
the  state  practice  such  an  amendment  statute  relating  to  amendments,  but  Is 
Is  not  allowable.  controlled  by  the  attachment  statute, 

683.     1.  Alabama. — A  defective  affi-  which  provides  that  when  an  attach- 

davit  may  be  amended  in  form  or  sub  ment  is  irregularly  issued  it  must  be 

stance.    Simpson  t/.  East,  124  Ala.  293;  discharged  upon  application.    Tibbet 

Dittman  Boot,  etc.,  Co.  v.  Mixon,  120  v.  Sue,  122  Cal.  206. 

Ala.  206;  Savage  v,  Atkins,  124  Ala.  684.    1.  Alabama.  —  An  amendment 

378,  supplying  signature  of  affiant;  Mc-  may  be  made  by  adding  a  new  defend- 

Kissack  v.  Witz,  120  Ala.  412,  addition  ant.     McKissack  v.  Witz,  120  Ala.  412. 

of  a  new  defendant;  Sloan  v.  Hudson,  685.    8.  Adding  a  Hew  Defendant  Is 

119  Ala.  27,  holding  that  the  amend-  permissible   under  the  statute  in  Ala^ 

ment  may  be  made  on  appeal  from  a  bama.     McKissack  v,   Witz,    120  Ala. 

justice  of  the  peace,  the  trial  being  de  412. 

novo  4.  Seoital  of  0ronndi.  —  Herzberg  v. 

Arkansas.  —  Winter  v.  Kirby,  68  Ark.  Boiesen,  (N.  Y.  City  Ct.  Spec.  T.)  5  N. 

471.  Y.  Annoi.  Cas.  35,  holding  that  where 

Colorado.  — The  affidavit  cannot   be  two  grounds  are  recited  in  the  alterna- 

amended  by  supplying;  jurisdictional  tive  an  amendment  may  be  made  so 

allegations.      Mentzer    v.    Ellison,    7  that  they  will  be  recited  conjunctively. 

Colo.  App.  315.  5.  Becital  of  0roandi.  —  King  v.  King, 

Kentucky.  —  Harbour-Pitt  Shoe   Co.  68  N.  Y.  App.  DIv.  189,  59  N.  Y.  App. 

V.  Dixon,  60  S.  W.  Rep.  186,  22  Ky.  L.  Div.  128. 

Rep.  IT69.  holding,  however,  under  the  686,    6.  Norris    v.    Anderson,   181 

express  terms  of  the  statute,  that  the  Mass.  308. 

lien  of  an  attachment  filed  before  687.  1.  Louisville  Banking  Co.  v. 
the  amendment  of  an  affidavit  support-  Etheridge  Mfg.  Co.,  (Ky.  1897)  43  S. 
ing  another  attachment  is  superior  W.  Rep.  169,  holding  that  an  attach- 
to  the  lien  of  the  latter.  See  also  Spreen  ment  by  garnishment  which  failed  to 
V.  Deisignore,  94  Fed.  Rep.  71,  under  specify  the  amount  of  the  creditor's 
the  statute  in  Kentucky.  claim,  which  was  shown,  however,  by 

Missouri.  —  Kirksville  Say.  Bank  v.  his   petition   and   affidavit,    might    be 

Spangler,  59  Mo.  App.  172,  amendment  amended  and  his  lien  on  the  fund  pre- 

to  show  agency  of  affiant.  •  served  as  against  subsequent  attach- 
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688.    VI.  Iv  Cbimihal  Pboceedihos  —  1.  Of  Indictments  —  <i. 

At  Common  Law  —  (i)  In  Substance,  —  See  note  2. 
689*     Btoommitting  for  Amendment.  —  See  note  K 
691.    (4)   What  Constitutes   Substance  —  Date  of  Offense.  —  See 
note  I. 

693«     (5)   What  Constitutes  Form  —  In  General.  —  See  note  2. 
Informal  Conolnsion.  —  See  note  4. 

[indonement.  —  The  indorsement  on   an  indictment,  **a 
true  bill/'  is  formal,  and  a  defect  therein  is  amendable.     See  note 

693.     *.  By  Statute  —  (2)  Names,  Dates,  Descriptions,  Etc. 
—  See  note  7. 

696.  2.  Of  Informations  —  Die tins^ihed    firom    IndictmenU.  —  See 

notes  4,  5. 

697.  Amendment!  Dieoretionary.  —  See  notes  1 ,  2. 

menis  levied  before  the  amendment,  of  owner  of  property  in  indictment  for 

the  omission  being  a  mere  clerical  error  burglary.     Stale  z/.  Satterwhite,  52  La. 

of  the  clerk  for  which  the  first  attach-  Ann.  499.      Description    of    property 

ing  creditor  was  not  responsible.  stolen    may   be    amended.      State    v, 

698.    2.  Contra.  —  State    v.    Cody,  Jacobs.    50    La.    Ann.    447;   State   v, 

119  N.  Car.  908;  State  v.  Faile,  43  S.  Perkins,  49  La.  Ann.  310,  holding  that 

Car.  52.  therefore  objection  to  such  description 

Seoord  Most  Show  Consent.  —  Amend-  comes  too  late  for  the  lirst  time  on  ap- 

roents  not  within  the  terms  of  the  con-  peal.     The  date  of  the  offense,  not  be- 

sent  as  shown  by  the  record  are  not  ing  of  the  essence  of  the  crime  charged, 

authorized,  and  the  court  will  look  to  may  be  amended.     State  v,  Hardaway, 

the  judgment  entry,  and  not  to  the  bill  50  La.  Ann.  1345;  Stale  v,   Hamilton, 

of  exceptions,  to  ascertain  what  were  48  La.  Ann.  1566.     But  where  the  per- 

the   terms'  of  the  consent.     Stone   v.  son  injured  is  a  different  person  in  fact 

State,  105  Ala.  60.  from  the  one  named,  and  the  amend- 

689.     1.  People  v,  Rodley,  131  Cal.  ment  sought  is  not  merely  to  correct 

240.  the  description,  the  variance  is  fatal  to 

Ml*     1.  Compare  Ketline  v.  State,  58  the  indictment  and  cannot  be  cured  by 

N.  J.  L.  462.  amendment.     State  v,  Taylor,  49  La. 

Mere   (nerical   Error.  —  In    State    v,  Ann.  319. 

May,  45  S.  Car.  509,  it  was  held  that  Michigan.  —  People    v.    Brown,    110 

under  the  statute  providing  that  a  de-  Mich.  168. 

feet  in   form  may  be  amended  by  the  Mississippi.  —  Misdescription  of   the 

court  provided  such  amendment  does  defendant  may  be  corrected.     Orr  v. 

not  change  the  nature  of  the  offense.  Stite,  (Miss.  1902)  32  Sc.  Rep.  998. 

etc.,  where  the  date  of  the  offense  is  New  Jersey.  —  Misnomer  of   the   ac- 

left  incomplete  it  may  be  filled  in  by  cused  may  be  corrected  by  amendment, 

amendment.  Hubbard  v.  State,  62  N.  J.  L.  628. 

W9.    2.  Murphy  v.  State,  36  Tex.  TVxaj.  —  Colter    v.    Stale,   41    Tex. 

Crim.    24,    date    of    organization    of  Crim.    78:  Sinclair  v.   State,   34  Tex. 

grand  jury.  Crim.  453,  as  to  amendment  of  name 

4.  State  V.  Minford,  64  N.  J.  L.  518,  of  accused. 

holding  that  an  informal  conclusion  is  696.    4.  By  Sacoeesor  in  Of&oe.  —  An 

amendable.  information  of  the  state's  attorney  can 

7a.  State  V.  Williams,  47  La.  Ann.  be  amended  by  his  successor  in  office, 

1609.  both  in  form  and  in  substance.     State 

W3«     7.  Colorado.  —  Harris  v.  Peo-  v.  M  each  am,  O7  Vt.  707. 

pie,  21  Colo.  95,  upholding  the  insertion  6.  Daxanbeklar    v.    People,   93    111. 

of  the   true   name  of    the  defendant  App.  553,  following    Long   v.    People, 

though  he  had  not  pleaded  in  abate-  135  111.  435,  and  Truitt  v.  People,  88 

ment.  Ill    518. 

Louisiana,  —  Amendment  as  to  name  697.    1.  State  v,   Moore,   2    Penn. 
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698.     By  SUtnta.  —  See  note  2. 

700.    3.  Complaints,  Warrants,  Etc.  —  See  notes  2,  3. 

(Del.)  299:   State  v.   Hubbard,  71  Vt.  ishment.     State  v,  Cavanaugh,  52  La. 

405.  Ann.  1251. 

Immaterial  Amendment.  —  Where  the  Xichigan.  —  In  People  v,  Bennett, 
legal  import  of  the  information  is  the  122  Mich.  281,  a  prosecution  for  utter- 
same  with  and  without  the  amend-  ing  a  forged  instrument,  the  instru- 
ment, the  defendant  is  not  prejudiced  ment  as  described  in  the  information 
by  the  amendment  and  cannot  com-  appeared  to  be  signed  with  a  name  in 
plain.     State  v,  McKee.  17  Utah  370.  English,  but  the  name  corresponding 

697.    2.  Where  Kg  Offense  Charged. —  to  this   on    the   instrument  produced 

Where  the  information  fails  to  charge  a  was  written  in  German.     It  seems  that 

crime,  and   the  complaint  before  the  under     Comp.     Laws      Mich.    (1897), 

magistrate   upon   which   the  informa-  g    11,922,    the    information     may    be 

tion  was  based  is  likewise  defective,  it  amended  so  as  to  set  out  that  the  name 

is  proper  to  refuse  to  allow  an  amended  was  written  in  German  and  to  give  the 

information  to  be  filed.     State  v.  Den-  English  equivalent, 

nison,  60  Neb.  157.  After  Verdict.  —  It  is  competent  for 

69S.    2.  Kansas.  —  State  v.  Scott,  i  the  court  to  permit  an  information  to 

Kan.  App.  74S;  State  v,  Coggins,  zo  be  amended,  upon  a  motion  to  set  aside 

Kan.  App.  455;  State  v,  Engborg,  63  the  verdict,  by  permitting  the  clerk  to 

Kan.  8s3,  wherein  the  word  "  unlaw-  sign  the  jurat  where  the  proof  shows 

fully  *'  was  inserted  in  an  information  that  his  failure  to  do  so  earlier  was  a 

for  maintaining  a  nuisance  contrary  to  clerical  omission.     People  ^.  Roat,  117 

ihe  provisions  of  the  prohibitory  liquor  Mich.  578. 

law;  State  v.  McDonald,  57  Kan.  537;  Miasonri.  —  The    right  to  amend   is 

State  V.   Pipes,  65   Kan.  543,  holding  not  restricted  to  such  defects  as  would 

actual  amendment  not  to  be  necessary  be  cured   by   the   statute  of  jeofails, 

where  the  court  makes  an  order  sub-  State  v.  Broeder,  90  Mo.  App.  156. 

stituting  the  correct  name.  Notice  of  an  Application  to  amend  by 

Date  of  Offense,  —  Where  the  informa-  supplying  the  verification  of  an  infor- 
tion  alleges  the  date  of  the  oSense  as  mation  should  be  given  to  the  defend- 
after  the  date  of  the  filing  of  the  in-  ant.  State  v,  Bragg,  63  Mo.  App. 
formation,  but  at  a  date  subsequent  to  22. 

that    so    alleged    the    information    is  After  Change  of  Venue  an  amended 

amended  in  other  respects  by  leave  of  or  new  information  must  be  filed  in  the 

court  and  is  then  reverified  and  refiled,  original    county.      State    v.    Bartlett, 

though  the  date  of  the  offense  is  still  (Mo.  1902)  71  S.  W.  Rep.  148. 

subsequent  to  the  date  of  the  original  Montana.  —  An  amendment  as  to  the 

information,  objection  on  that  account  name  of  the  person  robbed  is  permis- 

is   noi    fairly   presented,   because   the  sible   in  an  information  fot    robbery, 

amended  information  was  filed  subse-  under  a  statute  permitting  an  amend- 

quently  to  the  date  as  alleged.     State  ment  to  cure  a  variance,  etc.     State  v, 

V.  Oliver,  55  Kan.  711.  Oliver,  20  Mont.  318. 

Lonisiana.  —  State  t.  Bright,  105  La.  Texas — Formal  Parts  of  an  In  fot  ma- 

341,   allowing  an   amendment    as    to  tion  may  be  amended.      Wilkerson  v, 

ownership  of  property  stolen,  to  cure  State,  (Tex.  Crim.  1898)  45  S.  W.  Rep. 

variance,  and  holding  that  the  defend-  805. 

ant  could  not  complain  of  surprise  Wiseonsln  —  Ownership  of  Property, 
where  he  did  not  ask  for  delay  and  —  Under  a  statute  permitting  an 
where  the  witness  through  whom  he  amendment  to  cure  a  variance  which 
said  he  expected  to  disprove  the  alle-  is  not  material  to  the  merits,  it  is 
gallon  of  ownership  was  on  the  stand  proper,  in  a  prosecution  for  the  statu- 
after  the  amendment,  but  the  defend-  tory  offense  of  larceny  of  timber  or 
ant  did  not  examine  him  on  that  trees  from  land,  to  allow  an  amend- 
point,  ment  as  to  the  name  of  the  owner  of 

The   statute   does    not  contemplate  the  land.     Golonbieski    c/.   State,    loi 

radical  and  material  changes  as  to  the  Wis.  333. 

person  or  things  pertaining  to  the  sub-  700.     2.  Slate  v.  Brown.  72  Vt.  410. 

stance  of  the  charge.     The  offense  can-  3.  Alabama,  —  In  a  prosecution  upon 

not  be  changed  so  as  to  affect  the  pun-  an   affidavit   for    arson,    the    affidavit 
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may  be  amended  in  the  County  Court  another  offense  is  unauthorized;  that 

by  adding  a  charge  that  the  property  the  prosecutor  has  no  right  to  appeal 

belonged  to  a  different  person,  and  on  from  a  judgment  of  a  justice  refusing 

appeal  to  the  Circuit  Court  the  solicitor  to  permit  an  amendment  and  adjudg- 

may   follow  the  amended   affidavit  in  ing  the  prosecution  frivolous,  except, 

formulating    the     complaint    in    that  it  may  be,  as  to  costs, 
court.     Simpson  v.  State,  iii  Ala.  6.  South  Carolina,  — The  law  in  regard 

Illinois.  —  In  a  prosecution  for  a  vio-  to  informations  under  oath  as  the  basis 

laiion  of  a  city  ordinance,  the  com-  fur  a  warrant  allows  amendment   be> 

plaint  maybe  amended  on  appeal  to  fore  trial  of  such  information,  and  such 

the  Circuit  Court  from  a  conviction  be-  amendment    need    not    be    sworn    to 

fore  a  justice,  pending  a  motion  to  dis-  anew,    the    prosecutor    being    present 

miss  for  a  defect  in  respect  to  which  when  the  amendment  is  made.     State, 

the  amendment  is  made.     McDermott  v.  Nash,  51  S.  Car.  319. 
V,  Lewistown,  92  III.  App.  474.  Texas,  —  Amendment  of  a  complaint 

Iowa,  —  Slate    v,    Reilly,    108    Iowa  may  be  allowed  bv  erasing  the  Initials 

735t  holding  that  on  appeal  from  a  jus-  before  the  name  of  the  person  alleged 

tice  of  the  peace  the  amendment  may  to  have  been  injured  and  substituting 

be  made  by  substituting  a  new  infor-  therefor  other  initials,  so  as  to  make 

mation.  the  name  conform  to  that  of  the  affiant 

Afiisissippi,  —    A    defeciive    charge  who    signed    and   swore   to  the  com- 

upon  which  one  is  tried  before  a  magis-  plaint.     Edgerton  v.  State,  (Tex.  Crim. 

trate  may  be  amended  in  the  Circuit  1902)  68  S.  W.  Rep.  678. 
Court,  Brown  v.  State,  (Miss.  1902)  32         IVisconsin,  —  A   complaint    may  be 

So.  Rep.  952,  and  need  not  be  resworn,  amended  by  correcting  the  name  of  the 

Coulter  V.  State,  75  Miss.  356.  person  alleged  to  be  the  owner  of  the 

North  Carolina,  —  In  State  v.  Taylor,  stolen  property,  under  the  statute,  and 

118  N.  Car.  1262,  it  was  held  that  an  the  mere  fact  that  the  warrant  is  not  in 

amendment  by  striking  out  the  offense  form  amended  is  immaterial.     Fetken- 

charged   in  a    warrant  and  inserting  hauer  v.  State.  112  Wis.  491. 
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708.  L  [DSFIVITIOV  —  In  Cum  of  Original  Jnriidietion. — The 
amount  in  controversy  in  cases  of  original,  as  opposed  to  appel- 
late, jurisdiction  may  be  defined  as  that  amount  or  value  of  which 
the  court,  in  assuming  jurisdiction,  must  undertake  to  dispose, 
by  means  of  a  judgment  or  decree  thereafter  to  be  rendered. 
See  note  aJ] 

703.  a,  Norfolk,  etc.,  R.  Co.  v.  Amount  in  Litigation. —  The  amoun- 
Clark,  92  Va.  118,  wherein  the  defi-  in  controvei'sy  is  the  amount  in  litigat 
nition  given  by  Field,  J.,  in  Lee  t^.  tion,  not  that  which  may  have  been  the 
Watson,  I  Wall.  (U.  S.)  337,  and  quoted  subject  of  controversy  or  dispute  in 
with  approval  in  Harman  r.  Lynch-  pais.  Western  Union  Tel.  Co.  v,  Dur- 
burg,  33  Grait.  (Va.)  38,  was  adopted  ham,  17  Tex.  Civ.  App.  310. 
as  applicable  to  '*  amount  in  contro-  Amount  Which  Plaintiif  Kay  Soooror. 
versy,**  as  follows:  **  By  matter  in  — In  Actions  Not  Involving  Specific 
dispute  is  meant  the  subject  of  litiga-  Property^  the  amount  in  controversy  is 
tion  —  the  matter  for  which  the  suit  is  the  amount  which  the  plaintiff  may  re- 
brought,  and  upon  which  issue  is  cover  under  his  pleadmgs,  though  he 
joined,  and  in  relation  to  which  jurors  makes  a  claim  or  demand  for  more, 
are  called  and  witnesses  examined."  Elgin  v.  Mathis,  9  Ind.  App.  277; 
See  also  Buscher  v,  Lafayette,  8  Ind.  Decker  v.  Graves,  10  Ind.  App.  25; 
App.  590;  Ger mania  Sav.  Bank  v.  Central  City  v.  Treat,  loi  Iowa  109; 
Muller,  52  La.  Ann.  553;  Wegmann  v.  Redfield  v.  Stocker,  91  Iowa  383;  Har- 
Wegmann,  52  La.  Ann.  947;  State  m on  ?/.  Callahan,  (Tex.  Civ.  App.  1896) 
r.  Judges,  48  La.  Ann.  672;  Watkins  35  S.  W.  Rep.  705;  Fields  v.  Ft.  Worth, 
Banking  Co.  v.  Louisiana  Lumber  Co.,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1895)  30 

47  La.  Ann.  581;  Ormond  i*.  Sage,  69  S.  W.  Rep.  255;  Doty  v.  Krutz,  13 
Minn.  523;  Charlton  v.  Scoville,  144  N.  Wash.  169;  Moore  z/.  Harper,  42 
Y.  691;  Phelps,  etc..  Windmill  Co.  v.  W.  Va.  39;  Simmons  v.  Mutual  Re- 
Parker,  (Tex.  Civ.  App.  189$)  30  S.  W.  serve  Fund  L.  Assoc.,  114  Fed.  Rep. 
Rep.  365;  Riggs  V.  Clark,  (C.  C.  A.)  71  785. 

Fed.  Rep.  560.  In  Actions  Involving  Specific  Property^ 

▼ariou  Fhnaos  are  used  in  the  stat-  as  to  enforce  a  specific  lien  thereon,  the 

utes  prescribing  ihe  pecuniary  limits  test  of  jurisdiction  is  the  value  of  the 

of  jurisdiction,  nearly  all  of  which  are  property  to  be  disposed  of,  regardless 

construed  and  treated  as  synonymous  of  the  amount  of  the  lien.     Schwartz 

with    '*  amount    in    controversy,"    as  v.   Frees,  (Tex.  Civ.  App.  1895)  31  S. 

above  defined,  as  follows:  W.  Rep.  214.     See  also  i/i/ra,  X.  Value 

Amount  Involved,  —  Douglas  r.  Kan-  Distinguished  from  Amount. 

sas  City,  147  Mo.  428;  Slate  v.  Judges,  Where ^    Pendente  Lite,    the  Property 

48  La.  Ann.  672;  Decker  ».  Williams,  Becomes  C/nidt-ntifialfle  so  ihai  the  judg- 
73  Fed.  Rep.  308.  ment  cannot  dispose  of  it,  the  amount 

Amount   Demanded.  —  Kuhn   v.    Eg-  in     controversy     is     reduced     to    ihe 

gers,  5  Pa.   Dist.  i$6;  Zimmerman  v.  amount  of  the  lien  claim.     Chapin  v. 

Snyder,  9  Pa.  Super.  Ct.  201.  Kenoyer,  12  Wash.  536. 

Amount  in  Dispute,  —  Building,  etc.,  For  an  interesting  summary  of  the 

Assoc.  V.   Cunningham,  92  Tex.   155;  rules  for  determining  the  amount  in 

Blackburn  v.  Portland  Gold  Min.  Co.,  controversy   in    various    actions,    see 

175  U.S.  571;  VonSchroederz/.  Brittan,  Withers  v.  Hopkins  Place  Sav.  Bank, 

93  Fed.  Rep.  9.  104  Ga.  89. 
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70S.  [For  the  PnrpoM  of  Appeal  the  amount  in  controversy  seems 
to  be  the  amount  or  value  of  which  the  appellant  will  be  deprived 
or  for  which  he  will  be  liable  by  virtue  of  the  judgment,  or 
portion  thereof,  complained  of.     See  note  ^.] 

IL  AxovNT  Claixeb  —  1.  In  General.  —  See  note  i. 


7M«  ^.  McFadden  7'.  Rhodes,i9  Ind.     Kelly  v.  Western  Union  Tel.  Co.,   17 
App.487;  Dunning z/.  Lacey, 96  Ky. 611;     Tex.  Civ.  App.  344. 


Vicksburg,  etc.,  R.  Co.  v,  Scott,  47  La. 
Ann.  706;  Armstrong  v,  Vicksburg, 
etc.,  R.  Co.,  46  La.  Ann.  144.8;  Hohan- 
non  V.  Roensch,  13  Tex.  Civ.  App.  218; 
Tufts  V.  Hodges,  8  Tex.  Civ.  App. 
240;  Burkhardt  v,  Elgee,  93  Wis.  29; 
Texas,  etc.,  R.  Co.  v.  Gentry,  163  U.  S. 
363;  Gorman  v,  Havird,  141  U.  S. 
206.  And  see  infra,  XII.  Appealable 
Amounts 

1.  Troy  V.  Hallgarth,  35  Oregon  162, 
citing  obiter  i  EiNCYC.  of  Pl,  and  Pr. 
703.     See  also  the  following  cases: 

Alabama, — Sharpe   v.    Barney,    114 


Utah,  —  M'Cormick  Harvesting 
Mach.  Co.  V.  Marchant,  11  Utah  68. 

Vermont,  —  Bickford  v.  Travelers 
Ins.  Co.,  67  Vt.  418. 

West  Virginia.  —  Richmond  v.  Hen- 
derson, 48  W.  Va.  389;  Faulconer  v. 
Stinson,  44  W.  Va.  546;  Arnold  v, 
Lewis  County  Ct.,  38  W.  Va.  142. 

Wisconsin,  —  Winchell  v.  Waukesha, 
no  Wis.  loi. 

United  States.  —  Waterfield  r.  Rice, 
(C.  C.  A.)  Ill  Fed.  Rep.  625;  Washing, 
ton  County  v.  Williams,  (C.  C.  A.)  in 
Fed.  Rep.  801;  Interstate  Bldg.,  etc.. 


Ala.  361;  Crossthwaite  v.  Caldwell,  106    Assoc,  v.  Edgefield  Hotel  Co.,  109  Fed. 


Ala.  295. 

California,  —  Rodley  v,  Curry,  120 
Cal.  541;  Lehnhardt  v.  Jennings,  119 
Cal.  192;  Henigan  v,  Ervin,  no  Cal. 
37;  Fairbanks  v,  Lampkin,  99  Cal. 
429. 

Georgia.  —  Griffith  v.  Elder,  no  Ga. 
453:  Dyar  v.  Scott,  99  Ga.   96; 
worth  V.  Harper,  95  Ga.  660. 


Rep.  692;  Pine  v.  New  York,  103  Fed. 
Rcp-  337;  Reese  v.  Zinn,  103  Fed.  Rep. 
97:  Turner  v.  Southern  Home  Bldg., 
etc.,  Assoc,  (C.  C.  A.)  loi  Fed.  Rep. 
308;  Ung  Lung  Chung  v.  Holmes,  98 
Fed.  Rep.  323;  Jones  v.  McCormick 
Harvesting  Mach.  Co.,  (C.  C.  A.)  82 
Ash-  Fed.  Rep.  295;  Insurance  Co.  of  North 
America  v.   Svendsen,    74   Fed.    Rep, 


Iowa,  —  Thurston  v.  Lamb,  90  Iowa    346;  Riggs  v.  Clark,  (C.  C.  A.)  71  Fed. 


363. 

Kansas,  —  St.  Louis,  etc.,  R.  Co.  v. 
Brown,  10  Kan.  App.  401. 

Louisiana,  —  State  v.  Judges,  47  La. 
Ann.  950;  Moore  v.  Ringuet,  45  La. 
Ann.  1115. 

Minnesota,  —  Parker  v.  Bradford,  68 
Minn.   437;    Crawford    v,    Hurd    Re-    v.  Tunstall,  21  Tex.  Civ.  App.  593;  Mc- 
frigerator  Co.,  57  Minn.  187.  Affrey  v.  Richards,  (Tenn.  Ch.  1900)  59 

Missouri.  —  Marx,  etc.,  Clothing  Co.     S.  W.  Rep.  1064.     And  see  infra,  V.  2. 
7:  Watson,  i68  Mo.  133;  State  v.  Rom-    Amount  Must  Appear. 
bauer.  130  Mo.  288.  Erroneous  Claim.  —  Rodley  v.  Curry, 

Nebtaska,  —  Moise  v.  Powell,  40  Neb.     120  Cal.  541;  Kunkel  r,  Brown,  (C.  C. 


Rep.  560;  Butchers,  etc.,  Stock-Yards 
Co.  V.  Louisville,  etc.,  R.  Co.,  (C.  C. 
A.)  67  Fed.  Rep.  35;  Smith  v.  Bivens, 
56  Fed.  Rep.  352. 

The  Amount  Need  Hot  Be  in  the  Declara- 
tion. It  is  sufficient  that  it  appears 
from  the  pleadings  as  a  whole.     Hail 


A.)  99  Fed.  Rep.  593. 

Amendments  —  Jurisdiction  as  to 
Amount  May  Be  Shown  by  Amendment. 
—  McPhail  V.  Johnson,  115  N.  Car.  298, 
wherein  a  summons  which  failed  to 
state  any  amount  was  allowed  to  be 
amendea  so  as  to  show  the  amount 
claimed;  Whalen  v.  Gordon,  (C.  C. 
A.)  95  Fed.  Rep.  305,  wherein  a  plain- 
tiff who  had  stated  a  portion  of  his 
Civ.  App.  1898^47  S.  W.  Rep.  838:  Lake    claim  improperly,  thus   reducing   the 


671. 

North  Carolina.  —  Sloan  v,  Carolina. 
Cent.  R.  Co.,  126  N.  Car.  487;  Horner 
School  V.  Wescott,  124  N.  Car.  518. 

Pennsylvania.  —  Kuhn  v.  Eggers,  5 
Pa.  Dist.  156. 

South  Carolina,  —  Hay  good  v.  Boney, 
43  S.  Car.  63:  Catawba  Mills  v.  Hood, 
42  S.  Car.  203. 

Texas.  —  Harrell    v.    Storrie,   (Tex. 


Nav.  Co.  V.  Austin  Electrical  Supply 
Co.,  (Tex.  Civ.  App.  1895)  30  S  W. 
Rep.  832;  Johnson  v.  Borden,  (Tex. 
Civ.  App.  1894)  25  S.  W.   Rep.   1131; 


amount  recoverable  under  his  plead 
ings   to  less  than    the    jurisdictional 
amount,  was  allowed  to  amend  so  as 
to  state  such  portion  properly,  bringing 
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704.     CoanterelAimi  and  8el-ailii.  —  See  note  I. 

[Jnriidietion  Unalhctad  by  CkmntaraUlm  or  Set-off.  —  A  counter- 
claim or  set-ofT  has  no  eflect  on  the  original  jurisdiction  acquired 
by  virtue  of  the  plaintiff's  claim.     See  note  !«.] 


the  amount  within  the  court's  juris- 
diction; Home  Ins.  Co.  v.  Nobles,  63 
Fed.  Rep.  641,  wherein  a  petition 
claiming  damages,  but  not  stating  the 
amount  thereof,  was  allowed  to  be 
amended  so  as  to  state  the  amount. 

Jurisdiction  as  to  Amount  Cannot  B^ 
Conferred  by  Amendment.  —  Where  the 
amount  claimed  is  insufficient  to  con- 
fer jurisdiction,  the  defect  cannot  be 
cured  by  amendment.  Sams  Auto- 
matic Car  Coupler  Co.  v.  League,  25 
Colo.  129;  McPhail  v.  Johnson,  115  N. 
Car.  298;  Sanders  v.  Pierce,  68  Vt  468. 

Contra.  —  Thai  the  plaintiff  may 
amend  \i\%  ad  damnum ^  and  thus  confer 
jurisdiction,  see  San  Anionio,  etc.,  R. 
Co.  z/.  Barnett,  (Tex.  Civ.  App.  1901) 
66  S.  W.  Rep.  474;  Watson  v,  Mirike, 
(Tex.  Civ.  App.  1901)  61  S.  W.  Rep. 
538.  See  also  Louisville,  etc.,  R.  Co. 
V.  Steele,  6  Ind.  App.  183. 

Amendments  on  Appeal.  —  See  infra^ 
XII.   3.  In  Intermediate  Appeals^  note  I. 


Rep.   1095; 
Civ.    App. 
Pickett   I'. 


Rep.  51;  Pioneer  Sav.,  etc.,  Co.  v.  Wil- 
son, (Tex.  Civ,  App.  1897)  39  S.  W. 
Cain  V.  Cul breath,  (Tex. 
1896)  35  S.  W.  Rep.  809; 
Edwards,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  32;  Martin  v,  East- 
man, 109  Wis.  286;  Pickham  v, 
Wheeler-Bliss  Mfg.  Co.,  (C.  C.  A.)  77 
Fed.  Rep.  663,  69  Fed.  Rep.  419;  Ben- 
nett V,  Forrest,  69  Fed.  Rep.  421.  See 
also  Lynch  v.  Free,  64  Minn.  277, 
wherein  the  effect  of  a  counterclaim  in 
excess  of  the  court's  jurisdiction  was 
expressly  left  undecided. 

If  a  Counterclaim  or  Set  off  Is  (VitAin 
the  Court's  Jurisdiction,  it  cannot  be 
added  to  the  plaintiff's  claim  for  the 
purpose  of  ousting  jurisdiction;  but 
the  claim  and  counterclaim  or  set-off 
will  be  considered  separately  as  two 
cases  triable  together.  Rhodes  Haverty 
Furniture  Co.  v,  Henry,  (Tex.  Civ. 
App.  1902)  67  S.  W.  Rep.  340. 

A  Counterclaim  Below  the  Minimum 


Amount  Claimed  Detenninatiye  of  Jnris-  Jurisdictional  Limit  may  be  litigated  in 
dioUon.  —  The  amount  claimed  will  an  action  wherein  jurisdiction  has  been 
prevail  over  the  amount  shown  by  the     acquired  by  reason  of  the  amount  of 


the  plaintiff's  claim.  Freeman  v.  Seitz, 
126  Cal.  291;  Garrett  v.  Robinson,  93 
Tex.  406. 

But  no  judgment  can  be  rendered 
for  the  defendant  on  a  counterclaim 
below  the  jurisdictional  limit,  except 
as  a  credit  on  the  plaintiff's  claim;  and 
hence,  where  the  plaintiff  fails  to  re- 
Co.,  10  Colo.  App.  74;  Griffeth  v.  Elder,     cover,  the  court  has  no  jurisdiction  to 


bill  of  particulars.  Decker  r.  Graves, 
10  Ind.  App.  25;  Elgin  v.  Mathis,  9 
Ind.  App.  277. 

The  amount  claimed  will  prevail 
over  the  face  value  of.  the  instrument 
sued  on  or  the  amount  appearing  to  be 
due  and  recoverable  on  such  instru- 
ment.    Byers  v,  Bellan-Price  Invest. 


no  Ga.  453;  Hull  V,  Webb,  78  111.  App. 
617;  Catawba  Mills  v.  Hood,  42  S.  Car. 
203;  Page  V.  Warner,  71  Vt.  180;  Chase 
V.  Bernier,  73  Vt.  307. 

704.  1.  Thurston  v.  Lamb,  90 
Iowa  363;  Rivers  V.  Blom,  78  Mo.  App. 
142;  Haygood  v.  Boney,  43  S.  Car.  63; 
Walcott  V,  McNew,  (Tex.  Civ.  App. 
1901)  62  S.  W.  Rep.  815;  Texas,  etc.. 


R.  Co.  V,  Hayes,  4  Tex.  Civ.  App.  88. 

1«,  If  the  Counterclaim  or  Set-off  Is  in    nett  v.  Forrest,  69  Fed.  Rep.  421. 
Excess  of  the  Court"  s  Jurisdiction,  it  will     see  infra^  III.  Amount  Remitted. 


render  an  affirmative  judgment  on  a 
counterclaim  below  its  jurisdiction. 
Freeman  v.  Seitz.  126  Cal.  291. 

Waiver  or  Bemisiion  of  Exoeet.  —  A 
counterclaim  or  set-off  may  be  brought 
within  the  court's  jurisdiction  by 
waiver  or  remission  of  the  excess  above 
the  jurisdictional  limit.  General  Elec- 
tric Co.  V,  Williams,  123  N.  Car  51; 
Haygood  v.  Boney  43  S.  Car.  63;  Ben- 

And 


nol  oust  the  jurisdiction  already  ac- 
quired, but  will  itself  be  rejected. 
Ramer  v.  Smith,  4  Colo.  App.  434; 
Rivers  v.  Blom,  78  Mu.  App.  142; 
Gimbel  v.  Gomprecht,  89  Tex.  497; 
Pennybacker  v.  Hazlewood,  (Tex.  Civ. 
App.  1901)61  S.  W.  Rep.  153;  Rylie  v. 
Elam,  (Tex.  Civ.  App.  igocj;  58  S.  W. 


Crediting  Counterelaim  with  Claim. — 
A  counterclaim  in  excess  of  the  juris- 
dictional amount  cannot  be  brought 
within  the  court's  jurisdiction  by 
crediting  it  with  the  plaintiff's  claim. 
Gimbal  v.  Gomprecht,  89  Tex.  497; 
Clark  V.  Smith,  (Tex.  Civ.  App.  1902) 
68   S.   W.   Rep.   532;    Pennybacker  f. 
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704.  2.  When  Claim  Is  XTnliquidated.  —  See  note  2. 

705.  3.  In  Actions  Ex  Delicto.  —  See  note  i. 


Hazlewood,  (Tex,   Civ.  App.  1901)  61  not  be  regarded  where  it  affirmatively 

S.    W.    Rep.    153;  Cain   v,  Culbreath,  appears  that  the  amount  is  different. 

(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  809.  Sams  Automatic   Car-Coupler  Co.    i\ 

Jnriidiotion  Gonferred  by  Goxmterelaim.  League,    25    Colo.    129;     Redficid    v. 

—  A  plea  in  reconvention  of  a  sufficient  Stocker,  91  Iowa  383:  Evans  v.  Cleaver, 

amount  confers  jurisdiction  where  the  (Ky.  1895)  29  S.  W.  Rep.  29:  Doty  v. 

plaintiff's  claim  is  insufficient  to  do  so.  Krutz,    13   Wash.    169;    Burkhardt 


Phelps,  etc..  Windmill  Co.  v,  Parker, 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  365. 
Compare  Dewitt  County  v,  Wisch- 
kemper,  (Tex.  1902)  67  S.  W.  Rep.  882, 
wherein  it  was  held  that  where  the 


Elgee,  93  Wis.  29;  Bergman  v.  Inman, 
91  Fed.  Rep.  293;  Hay  ward  v.  Nord- 
berg  Mfg.  Co.,  (C.  C.  A.)  85  Fed.  Rep. 
4.     And  see  infra,  V.  jReal  Amouni. 
7M.     1.  Arkansas,  —  Thompson    zf. 


plaintiff *s  bill  in  an  action  involving  Willard,  66  Ark.  346. 

specific   property   failed   to  show   the  Indiana,  —  Conner  r.  Citizens' St?  R. 

value  of  the  property,  a  plea  in  recon-  Co.,  (Ind.  App.   1895)  42  N.   E.  Rep. 

vention     claiming     damages     in     an  247. 


amount  within  the  court's  jurisdiction 
would  not  confer  jurisdiction. 

A  Counterclaim  Necessarily  Pleaded 
under  a  statutory  requirement  is  a  part 
of  the  amount  in  controversy,  and 
may  be  added  to  the  amount  claimed 
for  the  purpose  of  conferring  jurisdic- 
tion on  a  federal  court.  Lee  v.  Conti- 
nental Ins.  Co.,  74  Fed.  Rep.  424. 

On  Appeal.  —  See  infra^  XII.  2.  b. 
Counterclaim  Filed, 

7<M»  2.  Colorado,  —  Colorado  Fuel, 
etc.,  Co.  V.  Four  Mile  R,  Co.,  (Colo. 
1901)66  Pac.  Rep.  902. 

Connecticut, — Star  Cash,  etc.,  Car 
Co.  V,  Starr,  69  Conn.  440. 

Louisiana,  —  State  v.  Judges,  47  La. 
Ann.  950;  Vincent  v,  Phillips,  47  La. 
Ann.  1216,  1238. 

Maine,  —  Smith  v.  Hunt,  91  Me.  572. 

Minnesota,  —  Parker  v,  Bradford,  68 
Minn.  437. 

Nebraska,    —  Adams    v,    Nebraska     Rep.  502. 
Sav.,  etc.,  Bank.  56  Neb.  121.  The  Baason  that  the  ad  IHuimiim  Con- 

Vermont,  —  Cha^e  v.  Bernier,  73  Vt.  trols  in  actions  ex  delicto^  or  in  any  ac- 
307;  A.  H.  Berry  Shoe  Co.  v.  Dechenes,  tion  for  unliquidated  damages,  is  that 
68  Vt.  387.  there  is  no  other  test  or  measure  which 

United  States^  —  Green  County  Bank  can  be  applied.  Thus,  in  Wiley  v, 
V,  Teasdale,  112  Fed.  Rep.  801;  Von  Sinkler,  179  U.  S.  58,  the  damages 
Schroeder  v,  Brit  tan,  93  Fed.  Rep.  9;  claimed  for  the  rejection  of  the  plain- 
Levinski  v,  Middlesex  Banking  Co.,  tiff's  vote  at  a  Congressional  eleciion 
(C.  C.  A.)  92  Fed.  Rep.  449;  Hayward  were  said  to  be  so  peculiarly  appropri- 
V,  Nordberg  Mfg.  Co.,  (C.  C.  A.)  85  ate  for  the  determination  of  a  jury  that 
Fed.    Rep.   4;    Holden   v.    Utah,   etc.,     the  ad  damnum   would  be  held   to  be 


Iowa,  —  Thompson  r.  Jackson,  93 
Iowa  376;  Rand  v.  Binder,  (Iowa  1898) 
75  N.  W.  Rep.  505. 

Nebraska,  —  Hastings  v.  Mills,  50 
Neb.  842. 

Oregon,  —  Troy  v,  Hallgarth,  35  Ore- 
gon 162. 

Pennsylvania,  —  Townsend  v,  Wha- 
len,  5  Pa.  Dist.  656. 

Texas.  —  Strickland  v,  Sloan,  (Tex. 
Civ.  App.  1899)  50  S.  W.  Rep.  622; 
Dwyer  v,  Basseit,  (Tex.  Civ.  App.  1895) 
29  S.  W.  Rep.  815;  Waugh  v.  Dabney, 
12  Tex.  Civ.  App.  290;  Baker  v.  Guinn, 
4  Tex.  Civ.  App.  539. 

West  Virginia,  —  Hale  v,  Weston,  40 
W.  Va.  313. 

United  States.  —  Scott  v.  Donald,  165 
U.  S.  107:  Wiley  v.  Sinkler,  179  U.  S. 
58;  Greene  County  Bank  v.  J.  H. 
Teasdale  Commission  Co.,  112  Fed. 
Rep.   801;  Horst  v.   Merkley,  59  Fed. 


Machinery  Co.,  82  Fed.  Rep.  209; 
American  Wringer  Co.  v.  Ionia,  76 
Fed.  Rep.  6:  Bank  of  Araphoe  v.  Brad- 
ley, (C.  C.  A.)  72  Fed.  Rep.  867:  Texas, 
etc.,  R.  Co.  V.  Kuteman,  (C.  C.  A.)  54 
Fed.  Rep.  547. 
Demand  Prima  Fade  Test.  —  The  de- 


conclusive  on  the  question  of  jurisdic- 
tion. See  also  Thompson  v.  Willard, 
66  Ark.  346:  A.  H.  Berry  Shoe  Co.  v. 
Dechenes,  68  Vt,  387;  Von  Schroeder 
V.  Brittan,  93  Fed.  Rep.  9. 

The  Seal  Yalae  or  Amoant  will  con- 
trol, where  it  can  be  ascertained  with- 


mand  or  ad  damnum  is  on\y  prima  facie    out  evidence,  even  though  it  be  diSer- 
indicative  of  the  real  amount,  and  will    ent    from    that    indicated    by   the  a/ 
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TOO,    4.  In  Suits  on  Bonds.  —  See  note  i. 

707.    in  Amowt  Bsmittsd  —  I.  Jurisdiction  Conferred.  — 

See  note  i. 

damnum,      Hannon    v,    Bramley,    65  Connecticut.  —  Starr  Cash,  etc..  Car 

Conn.  193;  Thompson  v,  Jackson,  93  Co.  v.  Starr.  6q  Conn.  440. 

Iowa  376;  Houston    Ice,   etc.,  Co.   v.  Georgia.  —  Dowdle  v.  Stein,  103  Ga. 

North  Galveston  Imp.  Co.,  (Tex.  Civ.  94,  which  being  decided  under  2  Code 

App.  1902)  67  S.  W.  Rep.  1079.     And  Ga.,    g    4195,    applicable     to    county 

see  infra^   IV.   Fictitious  Amount;   V.  courts,  was  distinguished  by  the  court 

Real  Amount,  from   Peeples  v.   Strickland.    loi    Ga. 

706.     1.  yolcano  Stables,  etc.,  Co.  829,  on  the  ground  ihai  the  latter  case 

V.    Hayashi,    13    Hawaii   695,   citing    i  was   begun    in   a  justice's  court,  and 

Encyc.   of   Pl.   and   Pr.    706;  Lee  v.  that  there  was  "  no  law  authorizing  a 

Russell,  (Ky.  1901)  60  S.  W.  Rep.  376;  plaintiff  to  remit  or  release  a  pan  of 

Montgomery  v.  Martin,  104  Mich.  390;  his  claim  so  as  to  give  jurisdiction  to  a 

Hail    o.   Tunstall.   21  Tex.  Civ.  App.  justice's  court." 

593.  Illinois.  —  Hull  v.  Webb,  78  111.  App. 

Boplevin  — Value  as  Claimod.  — In  an  617,    decided    under    Starr    &    Curt, 

action  on  a  replevin  bond,  the  value  of  Annot.  Stat.  111.  (1896),  c.  79,  par.   16, 


the  property  as  indicated  by  the  bond, 
not  the  penalty,  is  the  amount  in  con- 
troversy. Hail  V.  Tanstall,  21  Tex. 
Civ.  App.  593, 

Snit  on  Forthooming  Bond.  —  Where 
property  is  released  to  an  intervener  on 
a  fotthcoming  bond,  in  a  suit  on  such 
bond  the  amount  in  controversy  is  the 
amount  of  the  plaintiff's  claim  against 
the  property,  and  the  value  of  the 
property  cannot  be  considered.  Slate 
V.  Court  Appeals,  47  La,  Ann.  740. 
See  also  Biddle  v.  Paine,  74  Miss.  494, 
wherein  it  was  held  that  where  prop- 


subdiv.  6,  applicable  10  justices'  courts. 

Minnesota,  —  Parker  v.  Bradford,  68 
Minn.  437. 

New  Jersey.  —  Lochanowski  v.  Mc- 
Keone,  60  N.  J.  L.  118,  decided  under 
Gen.  Stat.  N.  J.,  p.  1254,  par.  217. 

North  Carolina.  —  Cromer  v.  Marsha, 
122  N.  Car.  563:  H&yser  v.  Gunter, 
T18  N.  Car.  964. 

Pennsylvania. — The  plaintiff  may 
reduce  his  claim  to  the  jurisdictional 
limit  by  crediting  it  with  matters  grow- 
ing out  of  the  same  transaction,  but 
not  by  credits  arising  from  a  separate 


erty  distrained  for  rent  was  released  10    and  distinct  transaction.     Zimmerman 


the  tenant  on  a  forthcoming  bond,  in 
a  suit  thereafter  instituted  on  the  bond 
the  amount  in  controversy  was  the 
amount  of  the  rent  chargeable  upon 
the  property,  and  not  the  value  of  the 
property. 

Seal  Debt,  Not  Claim  nor  Penalty.  —  In 
an  action  on  a  penal  bond  ihe  amount 
in  controversy  is  neither  the  demand 
nor  the  amount  of  the  bond,  but  the 
amount  equitably  due  by  reason  of 
the  breach.  Cabot  v.  McMaster,  61 
Fed.  Rep.  129. 


V.  Snyder,  g  Pa.  Super.  Ct.  201;  Wan- 
ner V.  Zimmerman,  5  Pa.  Dist.  29. 

South  Carolina,  —  Catawba  Mills  v. 
Hood.  42  S.  Car.  203. 

Texas,  —  Western  Union  Tel.  Co.  v. 
Durham.  17  Tex.  Civ.  App.  310. 

iVest  Virginia.  —  Wells  v,  Michigan 
Mut.  L.  Ins.  Co.,  41  W.  Va.  131. 

Contra  in  Georgia  in  Justice's  Court. 
—  Ashworth  v.  Harpec,  95  Ga.  660, 
wherein  it  was  held  that  where  the 
plaintifl's  suit  is  originally  for  an 
amount  in  excess  of  the  justice's  juris- 


707,     1.  Volcano  Stables,  etc.,  Co.    diction,  an  abandon ment/^W<if»/^ /t// of 


V.  Hayashi,  13  Hawaii  695;  Ward  v. 
Evans,  49  W.  Va.  184;  Richmond  v. 
Henderson,  48  W.  Va.  389.  in  which 
cases  I  Encyc  of  Pl.  and  Pr.  707  was 
quoted  and  cited  with  approval.  See 
also  the  following  cases  in  which  it 
was  held  that  jurisdiction  may  be  con- 
ferred by  suing  for  less  than  the  real 
amount: 

Arkansas,  —  Hunton  v.  Luce,  60  Ark. 
146. 

Colorado,  —  Bycrs  v.  Bellan-Price 
Invest.  Co.,  10  Colo.  App.  74. 


a  portion  of  such  claim  will  not  confer 
jurisdiction.  See  also  the  Georgia 
cases  cited  supra,  this  note. 

Semittitur  Pendente  Lite.  —An  Aban- 
donment of  Claim  for  Damages  in  re- 
plevin which  brings  the  amount,  origi- 
nally excessive,  within  the  jurisdic- 
tional limit  will  confer  jurisdiction. 
Bensch  v.  Farnsworth,  9  Ind.  App.  547. 

A  Release  of  a  Portion  of  Replevied 
Property  may  likewise  confer  jurisdic- 
tion.    Nigh  V.  Dovel,  84  III.  App.  228. 

The  Amount  Demanded  in  the  com- 
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709.     2.  Jurisdiction  XTnafbeted.  —  See  note  i. 


plaint  may  be  voluntarily  reduced /^»-    Rauch,  (Supm.  Ct.  App.  T.)  21  Misc. 
dtnie  liU  so  as  to  confer  jurisdiction.    (N.  Y.)  48,  26  Civ.  Pro.  (N.  Y.)  359; 


McPhail  V,  Johnson,  115  N.  Car.  298. 

Thf  Amount  Remitted  cannot  there- 
after be  recovered.  Catawba  Mills  v. 
Hood,  42  S.  Car.  203;    Richmond   v. 


M'Cormick  Harvesting  Mach.  Co.  v. 
Marchant,  11  Utah  68. 

Arizona  Statute.  —  Rev.    Slat.   Ariz. 
(1887),  §  822  (Rev.  Stat.  1901,  ^  1455). 


Henderson,  48  W.  Va.  389.     See  also    expressly  authorizes  a  remittitur  of  the 


infra ^  VIII.  3.  Several  Claims  in  One 
Suit^  par.  Divided  Claims  or  Debt, 

An  Action  for  Less  than  the  Full 
Amount  will  be  construed  as  a  waiver 
of  (he  amount  not  sued  for.  Byers  v. 
Bellan-Price  Invest.  Co.,  10  Colo.  App. 
74;  Dowdle  V.  Stein,  103  Ga.  94;  Vol- 
cano Stables,  etc.,  Co.  v.  Hayashi,  13 
Hawaii  695;  Catawba  Mills  v.  Hood, 
42  S.  Car.  203. 

A  Bomittitnr  of  Damages  After  Jndg- 


excess  of  a  judgment  above  the  court's 
jurisdiction,  in  order  to  confer  jurisdic- 
tion and  thus  to  render  the  judgment 
valid.  Simms  v.  Simros,  175  U.  S.  162. 
Waiver  of  Penalty.  —  A  penalty  for 
failure  to  pay  a  city  tax  may  be  waived 
by  the  city  in  order  to  confer  jurisdic- 
tion in  an  action  for  the  tax.  Chester 
V.  McGeoghegan,  41   W.  N.  C.  (Pa.) 

423. 

709.     1.  Dwyer  v,    Bassett,    (Tex. 


ment  for  restitution  will  not  render  the  Civ.  App.  1895)  29  S.  W.  Rep.  815; 
judgment  valid  where  the  sum  of  the  Tennent-Stribling  Shoe  Co.  v.  Roper, 
value  of  the  property  and  the  damages    (C.  C.  A.)  94  Fed.  Rep.  739;  Levinski 


claimed  were  in  excess  of  the  court's 
jurisdiction.  Ferguson  k^.  Byers,  (Ore- 
gon 1902)  67  Pac.  Rep.  1 115. 

Credits  or  Set-ofb.  —  By  statute  in 
Wisconsin  (Stat.  Wis.,  §  3572,  subdiv. 
4),  a  justice  has  jurisdiction  of  actions 
on  an  account  of  five  hundred  dollars, 
or  less,  provided  such  account  shall  be 
reduced  to  the  usual  jurisdictional 
amount  in  justices'  courts  by  credits 
allowed,  or  by  set-offs  introduced  by 
the    opposite    party.      Prairie    Grove 


V,  Middlesex  Banking  Co.,  (C.  C.  A.; 
92  Fed.  Rep.  449;  Hay  ward  v.  Nord- 
berg  Mfg.  Co.,  (C.  t.  A.)  85  Fed. 
Rep.  4. 

In  an  Appellate  Court  the  rule  is  the 
same.  Chicago,  etc.,  R.  Co.  v,  Davis, 
159  111.  53;  Gilmore  v.  Courtney,  158 
III.  432;  Kingsbury  z/.  Franz,  40  Neb. 
400;  Schneider  v.  Luckie,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  685. 

Bednotion  to  Defeat  AppeaL  —  A  re- 
mittitur  or  reduction  before  verdict  or 


Cheese  Mfg.  Co.  v,  Luder,  (Wis.  1902)    judgment   will   not  defeat  an  appeal. 


89  N.  W.  Rep.  138. 

Payments  set  up  by  the  defendant 
will  confer  jurisdiction  of  an  excessive 
claim  where  the  court  must  consider 


Bell  V,  Davis,  93  Ga.  233;  New  Orleans, 
etc.,  R.  Co.  r.  McNeely,  47  La.  Ann. 
1298;  Sample  v.  Shidel,  20  Pa.  Co.  Ct. 
357.       Likewise     a     remittitur     after 


conflicting  evidence  or  disputed  ques-    verdict  and  before  judgment  will  nol 


lions  of  law  in  order  to  ascertain  the 
amount  actually  in  controversy.  Still- 
well-Bierce,  etc..  Co.  v,  Williamston 
Oil,  etc.,  Co.,  80  Fed.  Rep.  68. 

Waiver  of  Interest.  —  Zimmerman  v. 
Snyder,  9  Pa.  Super.  Ct.  201. 

Where  a  petition  claiming  interest 
from  a  certain  date,  the  total  amount 
thus  claimed  being  within  the  juris- 
dictional limit,  was  amended  at  a  time 
when  the  additional   interest  accrued 


raised  the  total  amount  above  the  maxi- 
mum limit,  it  was  held  that  the  excess    excluded;    Kelly    v. 
of  interest  might  be  waived  and  juris-    Tel.    Co.,    17    Tex. 


diction  be  thus  restored.  San  Antonio, 
etc.,  R.  Co.  V.  Barnett,  (Tex.  Civ.  App. 
1901)  66  S.  W.  Rep.  474. 

Waiver  of  Amount  of  Seoovery.  — 
Adams  v.  Nebraska  Sav.,  etc..  Bank, 
56  Neb,  121  [decided  under  Code  Civ. 
Pro,    Neb.,   §§    910,    1003];    Globe   v. 


defeat  appeal.  Washington  Mfg.,  etc., 
Co.  V.  Barnett,  (Ky.  1897)  42  S.  W. 
Rep.  1120.  But  see  infra.  III.  3. 
Jurisdiction  Ousted,  note  Amount  Re- 
mitted Pendente  Lite  Prevents  Appeal, 

Matters  of  Defense  successfully  inter- 
posed or  admitted  will  not  oust  the 
court  of  jurisdiction  though  the  amount 
in  controversy  be  thereby  reduced  below 
jurisdictional  limit.  Jacobs  v.  Postal 
Tel.-Cable  Co.,  76  Miss.  278,  wherein 
a  portion  of  the  plaintiff's  claim  was 

Western    Union 
Civ.     App.    344, 


wherein  the  statute  of  limitations  was 
interposed  against  one  of  the  plaintiff's 
causes  of  action;  Turner  v.  Southern 
Home  Bldg.,  etc.,  Assoc,  (C.  C.  A.) 
loi  Fed.  Rep.  308,  wherein  a  credit 
was  allowed  on  the  plaintiff's  claim; 
Building,  etc.,  Assoc,  v.  Price,  169  U. 
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710.    3.  Jtirisdiotion  OostecL  —  See  note  i. 

rv.  Fictitious  Akouvt.  —  See  note  3. 

S.  45,  wherein  the  defense  of  usury  plaintiff  will  prevent  an  appeal  by  the 

was  set  up.  defendant,     where     the     amount    so 

Demurrer  Sustained.  —  Sloan  v.  Caro-  allowed  is  less  than  the  minimum  ap- 

lina  Cent.    R.    Co.,    126  N.  Car.  487;  pealable   amount.      Weaver  v.   Cone. 

Waterfield  v.  Rice,  (C.  C.  A.)  in  Fed.  189  Pa.  St.  298. 

Rep.   625.      Contra^    Hill    v,    Strauss,  Where  a  Judgment  Is  for  an  Amount  in 

(Tex.   Civ.   App.   1900)  56  S.  W.  Rep.  Excess    of    the    minimum    appealable 

540;  Keller  er.  Huffman,  (Tex.  Civ.  App.  amount,  an  appeal  may  be  prevented 

1894)  26  S.    W.  Rep.  863:  Doherty  t/.  by   remitting  an   amount  which   will 

Galveston,  19 Tex.  Civ.  App.  708.     And  bring   the  judgment  below  the  limit, 

see   infrtty  III.   3.  Jurisdiction  Ousted^  Louisville,  etc.,  R.  Co.  v.  Steele,  6  Ind. 

Tiox.^  Statute  of  Limitations.  App.    183;  Edwards   v.  Howard,  (Kv. 

Waiverof  Damages  After  Default  by  the  1899)  49  S.    W.    Rep.  964;  Simms   v. 

defendant  in  an  injunction  suit  will  not  Simms,  175  U.  S.  162;  Northwestern  L. 

affect  the  court's  jurisdiction  though  Ins.   Co.   v,    Martin,    154    U.    S.   640: 

the  amount  in  controversy  be  thereby  Texas,  etc.,  R.  Co.  v.  Saunders,  151  U. 

reduced  below  the  jurisdictional  limit.  S.  105;  Texas,  etc.,  R.  Co.  v,  Horn, 

Starr  Cash,  etc..  Car  Co.  v,  Starr,  69  151  U.  S.  no. 

Conn.  440.  Bemittitnr  in  Diieretion  of  Goort.  —  In 

Amount    Bemitted   on    Appeal.  —  See  Simms  z/.  Simms,  175  U.  S.  162,  it  was 

infra,  XII.  3.  In  Intermediate  Appeals^  held  that  the  right  to  remit  a  portion 

note  Amendments  on  Appeal.  of  a  judgment  is  subject  to  the  discre- 

710.     1.  Statute    of    Limitationi.  —  tion  of  the  trial  court. 

Where  the  bar  of  liihiiations  appears  on  A  Voluntary  Settlement  by  the  Defend- 

the  face  of  the  bill  or  complaint,  and  ant  of  a  part  of  a  judgment  against 

sufficient     items,     thus     barred,     are  him.   whereby  the  amount  thereof  is 

stricken  out  to  reduce  the  claim  below  reduced  below  the  appealable  amount, 

the  jurisdictional  limit,  and  the  plain-  prevents  an  appeal  by  him.     Thorp  v, 

tiff  does  not  amend,  the  case  will  be  Bonnifield,  177  U.  S.  15. 

dismissed.     Hill  v.  Strauss,  (Tex.  Civ.  Admission   of   Part  of  the   PlaintiflPi 

App.  1900)  56  S.  W.  Rep.  540;  Keller  Claim  eliminates  such  part  from  con- 

V.   Huffman,  (Tex.  Civ.  App.  189^)  26  sideration  in  determining  the  appellate 

S.  W.  Rep.  863;  Doherty  v.  Galveston,  amount.     State  v.  Judges,  48  La.  Ann. 

19  Tex.  Civ.  App.  708.     Cbw/r^,  Water-  672;    Hedrick    z/.    Mutual    Guarantee 

field  V.  Rice,  (C.  C   A.)  in  Fed.  Rep.  Bldg.,  etc.,  Assoc,  (W.  Va.  1902)  41  S. 

625.     Sc^9\%o supra.  Ml.  2.  Jurisdiction  E.   Rep.   118;    Blonde   v.    Menominee 

Unaffected,  note  Demurrer  Sustained.  Bay  Shore  Lumber  Co.,  103  Wis.  284. 

Amount  Bemitted  Pendente,  Lite  Pre-  8.  Chicago,    etc.,    R.    Co.    v.  Wea- 

vents  Appeal.  —  Young   v.   Stuart,  104  ver,    112    Iowa    103,    citing  with    ap- 

lowa  597;  Fillmore  v.  Hintz,  90  Iowa  proval  and  adopting  i  Encyc.  of  Pl. 

75S;    Rust   V.   Olson,    113    Iowa   571;  and  Pr.  710.     See  also  Lehnhardt  v. 

Rand  v.  Binder,  (Iowa  1898)  75  N.  W.  Jennings,  119  Cal.  192;  Darrell  v.  Bis- 

Rcp.    505;    Illinois    Cent.    R.   Co.    v.  coe,   94  Md.  684;  James  v,  Hiatt,  80 

Landram,  (Ky.  1902)66  S.  W.  Rep.  599;  Mo.  App.  43;  Waite  v.  Santa  Cruz,  184 

Stale  V.  Judges,  107  La.  784;  Dodge  z^.  U.  S.   302;    Bedford  Quarries   Co.   v. 

Corliss,    (Wash.    1902)  68   Pac.    Rep.  Welch,  100  Fed.  Rep.  513;  Hay  ward  f. 

869.  Nordberg  Mfg.  Co.,  (C.  C.  A.)  85  Fed. 

In  Iowa  a  remittitur  to  prevent  an  Rep.  4;  Holden  v,  Utah,  etc..  Ma- 
appeal  from  the  Superior  and  District  chineryCo.,  82  Fed.  Rep.  209;  Stillwell- 
Courts  is  prohibited  by  Code  Iowa,  Bierce,  etc.,  Co.  v.  Williamston  Oil, 
§  4178;  but  it  is  held  that  a  remittitur  etc.,  Co.,  80  Fed.  Rep.  68. 
may  be  made  at  any  time  before  judg-  On  Appeal  the  rule  is  the  same, 
ment,  and  an  appeal  be  thus  prevented.  Jurisdiction  cannot  be  conferred  by 
Rust  zf.  Olson,  113  Iowa  571;  Knox  v,  merely  colorable  or  fictitious  claims  or 
Nicoli,  97  Iowa  687;  Young  v.  Stuart,  offsets.  Chicago,  etc.,  R.  Co.  v. 
104  Iowa  597;  Sharp  v.  Nelson,  93  Weaver,  112  Iowa  101:  Wolf  v.  Stew-, 
Iowa  466.  art,  48  La.  Ann.  1431;  State  v.  Judges, 

Aooeptanoe of  a  Beferee*s  Report  allow-  47  La.   Ann.  950;  Manchester  Paper- 
ing less  than  the  amount  claimed  by  the  Mills  Co.  V,  Heih,  (Va.  1893)18  S.  C 
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71 1.     Queftion  DiBoretionaiy.  —  See  note  I. 

713.    V.  Real  Axount  —  1.  In  OeneraL  —  See  note  i. 

Rep.    189;    Northern   Pac.   R.   Co.   v.  The   Sustaining  of  a  Demurrer  to  a 

Booth,  152  U.  S.  671.  Portion  of  the  Claim  is  not  sufficient  to 

Claims  Fictitiously  Assigned,  —  Where  show  fraud  on  jurisdiction.     Sloan  v. 

nominal    assignments  of    claims    are  Carolina   Cent.  R.  Co.,   126  N.    Car., 

made  to  the  same  party  in  order  that  487. 

he  may  aggregate  them  on  appeal,  the  QaMtion    for   Jury.  —  In    Heierman 

court    ivill    not    assume    jurisdiction,  v.  Robinson,  (Tex.  Civ.  App.  1901)  63 

Filler  v,  Tyler,  91  Va.  458.  S.  W.  Rep.  657,  it  was  held  thai  ihe 

Excessive  Damage  Claims. — An  ap-  question  whether  there  was  an  attempt 

peal  will  not  be  entertained  where  it  to  give  jurisdiction  by  fraud  should  be 

appears  from  the  evidence  presented  submitted  to  the  jury,  where  (he  fraud 

at  the  trial  that  the  plaintiff,  thereafter  does  not   manifestly  appear, 

appellant,  could    not   really  have  ex-  Tld*     1.    California.    —   California 

pected  to  recover  the  damages  claimed.  Cured  Fruit  Assoc,  v.  Ainsworth,  134 

Lea  V.  Orleans.  46  La   Ann.  1444*  Cal.  461;  Lehnhardt  v.  Jennings,  119 

Where  an  Honeet  Kiitake  Has  Been  Cal.  192. 

Made  lis  correctness  will  not  oust  juris-  Colorado.  —  Sams    Automatic    Car 

diction  though  the  amount  in  contro-  Coupler  Co.  v.  League,  25  Colo.  129. 

versy   be  thereby  reduced  below  the  Connecticut.  —  Cantoni   v.    Betts,    70 

jurisdictional  limit.     Rodley  v.  Curry,  Conn.   386;    Hannon   v.    Bramley,   65 

120  Cal.    541.      See    also    Kunkel    v.  Conn.  193. 

Brown,  (C.   C.   A.)  99  Fed.  Rep.  593,  District  of  Columbia.  —  Mansfield  v. 

wherein  the  court  retained  jurisdiction,  Winter,  10  App.  Cas.  (D.  C  )  549. 

though  it  appeared  that  the  allegation  Georgia. — Griffin     r.    Bradley,    no 

of  the  amount  involved  as  sufficient  to  Ga.  327. 

confer  jurisdiction  was  a  mistake,  and  Indiana.  —  McFadden  v.  Rhodes,  19 

that  the  real  amount  was  below  the  Ind.  App.  487;  Biddle  v.    Pierce,  141 

jurisdictional  limit.  Ind.  148. 

Keoesiity  for  Plea  to  Jnriidiotion.  —  Iowa.  —  Chicago,     etc.,    R.    Co.    v. 

Where  the  claim  on  its  face  is  sufficient.  Weaver,  112  Iowa  loi;  Central  City  v. 

the   issues   of  its  bona  fides   must  be  Treat,     loi      Iowa     109;      Thompson 

raised  by  plea  to  the  jurisdiction.    Alii-  v.  Jackson,   93  Iowa  376;  Redfield  v. 

son  z'.  Haney,  (Tex.  Civ.  App.  1901)  62  Stocker,    qi    Iowa    383;    Fillmore    v. 

S.  W.  Rep.  933;  Strickland  v.  Sloan,  Hintz,  90  Iowa  758. 

(Tex.   Civ.  App.   1899)  50  S.  W.  Rep.  Kansas  —  Gabby  w.  Primley,  (Kan. 

622;  Baker  V.  Guinn.  4  Tex.  Civ.  App.  App.  1S98)  52  Pac.  Rep.  907;  Stinson 

539.  V.  Cook.  53  Kan.  179;  Berger  v.  Rife, 

711.     1.  Chicago,   etc.,    R.    Co.   v.  7  Kan.  App.  639;  Heraughty  v.  Grant, 

Weaver,  112  Iowa  loi;  State  </.  Judges,  6  Kan.  App.  923,  50  Pac.  Rep.  506. 

47  La.  Ann.  950;  Eaton  v.  Tod,  (Tex.  Kentucky.  —  Murrell  v.   Humphries, 

Civ.   App.    1902)  68  S.    W.  Rep.  546;  (Ky.  1895)30  S.  W.  Rep.  606;  Evans  v. 

Bickford  v.  Travelers  Ins.  Co.,  67  Vt.  Cleaver,  (Ky.  1895)  29  S.  W.  Rep.  29; 

418:  Hayward  v.  Nordberg  Mfg.  Co.,  Cully  v.   Louisville,  etc.,  R.  Co.,  loi 

(C.  C.  A.)  85  Fed.  Rep.  4.  Ky.  319. 

No    Preenmption    of   Bad    Faith.  —  It  Louisiana.  —  State  v.  Fernandez,  49 

must     manifestly     appear     that     the  La.  Ann.  249;  State  v.  Judge,  47  La. 

amount  claimed  is  fictitious  before  the  Ann.    1022;    State  v.   Judges,   47   La. 

court  will  be  justified   in   dismissing.  Ann.  950;  Lea  v.  Orleans,  46  La.  Ann. 

Stale  t/.  Judges,  47  La.  Ann.  950:  Ball  1444:  Solari   v.    Barras,  45   La.   Ann. 

V.  Hines,  (Tex.  Civ.  App.   1901)  61  S.  1128. 

W.    Rep.   332;    Bickford   v.   Travelers  Maryland.  —  Darrell    v.    Biscoe,   94 

Ins.  Co.,  67  Vt.  418;  Filler  v.  Tyler,  91  Md.  684. 

Va.  458.  Missouri.  —  May   v.    Tarvis-Conklin 

The  Plaintiffs  Testimony  i\i2^.  \es^  \s  Mortg.  Trust  Co.,  138  Mo.  275;  State 

due  to  him  than  was  claimed  in  his  v.   Rombauer,   130  Mo.  288;  James  v. 

pleadings  is  insufficient  to  show  that  Hiatt,  80  Mo.  App.  43;  Kirchgraber  r. 

the     amount     claimed     is     fictitious.  Lloyd,   59   Mo.    App.   59;    Drummond 

Johnson  v.   Borden,  (Tex.  Civ.  App.  Tobacco  Co.   v.  Addison  Tinsley  To- 

1894)  25  S.  W.  Rep.  1131.  bacco  Co.,  52  Mo.  App.  10. 
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713.     See  note  i. 

New  York.  —  Thacher  v,  Hope  Ceme- 
tery Assoc.,  146  N.  Y.  381. 

North  Carolina.  —  Gil  lam  v.  Virginia 
L.  Ins.  Co.,  121  N.  Car.  369, 

Pennsylvania.  —  Zimmerman  v.  Sny- 
der, 9  Pa.  Super.  Ct.  201;  Kahn  v, 
Eggers,  5  Pa.  Dist.  156. 

Texas,  —  Building,  etc.,  Assoc,  v, 
Cunningham,  92  Tex.  155;  Eaton  v. 
Tod,  (Tex.  Civ.  App.  1902^  68  S.  W. 
Rep.  546;  Allison  v.  Haney,  (Tex.  Civ. 
App.  1901)  62  S.  W.  Rep.  933;  Strick- 
land V.  Sloan,  (Tex.  Civ.  App.  1899)  5^ 
S.  W.  Rep.  622;  Harmon  v.  Callahan, 


1899)  50  S.  W.  Rep.  622;  Von  Schroeder 
V.  Brittan,  93  Fed.  Rep.  9. 

Judidal  Hotioe.  —  The  court  will  act 
upon  its  knowledge  of  the  real  amount 
in  controversy  acquired  on  a  former 
trial,  though  in  the  second  trial  the 
amount  is  apparently  within  the  juris- 
dictional limit.  Cantoni  v,  Betts,  70 
Conn.  386. 

In  Ancillary  and  Inoidental  Frooaedings 
the  amount  in  controversy  in  the  prin- 
cipal action  controls,  provided  the  inci- 
dental demand  does  not  exceed  the 
maximum  limit  of  the  court's  juris- 


(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  705;  diction.     De  Lesdernier  v.  De  Lesder- 

Cox  V.  Wright,  (Tex.  Civ.  App.  1894)  nier,    45    La.    Ann.    1364;    Taylor  v, 

27  S.  W.  Rep.  294;  Texas,  etc.,  R.  Co.  Almanda,  50  La.  Ann.  351;  Harper  v, 

V.  Hayes,  4  Tex.  Civ.  App.  88;  Baker  Behagg,  14  Ind.  App.  427;  Grambling 

V.  Guinn,  4  Tex.  Civ.  App.  539.  v.  Dickey,  118  N.  Car.  986. 

Vermont,  —  Bickford    v.    Travelers  Where  the  court  has  jurisdiction  of 


Ins.  Co.,  67  Vt.  418;  Crosby  v.  Enter- 
prise Cheese  Co.,  67  Vt.  638. 

IVashin^ton.  —  Doty  v.  Krutz,  13 
Wash.  169. 

IVisconsin.  —  Burkhardt  v.  Elgee,  93 
Wis.  29. 

(/nitet/  States.  —  Put-in-Bay  Water- 
works, etc.,  R.  Co.  V.  Ryan,  181  U.  S. 
409;  North  American  Transp.,  etc., 
Co.  7/.  Morrison,  178  U.  S.  262;  Vance 
V.  W.  A.  Vandercook  Co.,  170  U.  S. 
468;  Wetmore  v.  Rymer,  169  U.  S.  115; 
Colvin  ».  Jacksonville,  158  U.  S.  456; 
Northern  Pac.  R.  Co.  v.  Booth,  152  U, 
S.  671:  Battle  V.  Atkinson,  115  Fed. 
Rep.  384;  Western  Union  Tel.  Co.  z/. 


the  principal  sum,  it  may  settle  the 
claims  of  all  parties  to  such  sum  though 
such  claims  are  too  small  to  be  the 
subjects  of  independent  actions  in  such 
court.  Barfield  v.  Gleason,  (Ky.  1901) 
63  S.  W.  Rep.  964,  23  Ky.  L.  Rep.  128; 
Robinson  v,  Chamberlin,  (Tex.  Civ. 
App.  1902)  68  S.  W.  Rep.  209;  Parlin, 
etc.,  Co.  V.  Moore,  (Tex.  Civ.  App. 
1902)  66  S.  W.  Rep.  798;  Bid  well  v. 
Huff,  103  Fed.  Rep.  362;  National 
Bank  of  Commerce  v.  Allen.  (C.  C.  A.) 
90  Fed.  Rep.  545. 

A  Counterclaim  below  the  minimum 
limit  of  the  court's  jurisdiction  may 
be  litigated  in  an  action  wherein  juris* 


White,    102   Fed.    Rep.   705;    Bedford  diction  has  been  acquired  by  reason  of 

Quarries  Co.  v.  Welch,  100  Fed.  Rep.  the  amount   of    the  plaintiff's  claim. 

513;  Von  Schroeder  v.  Brittan,  93  Fed.  Freeman  r.  Seitz,  126  Cal.  291;  Garrett 

Rep.  9;    Robinson    v.    West   Virginia  v.  Robinson,  93  Tex.  406. 
Loan   Co.,  90  Fed.    Rep.   770;  Less   v.         In  Trespass  to  Try  Title  the  Defend- 

English,  (C.  C.  A.)  85  Fed.  Rep.  471;  ant  May  Implead  Hi's  ff7xfrair/^r  though 


Hayward  v.  Nordberg  Mfg.  Co.,  (C.  C, 
A.)  85  Fed.  Rep.  4;  Holden  v.  Utah, 
etc..  Machinery  Co.,  82  Fed.  Rep.  209; 
Still well-Bierce.  etc.,  Co.  v.  Williams 


the  lattei's  liability  is  less  than  the 
minimum  jurisdictional  limit.  Brown 
V.  Pontchartrain  Land  Co.,  49  La. 
Ann.  1779;  Meade  v.  Jones,  13  Tex. 


ton   Oil,   etc.,   Co.,   80  Fed.  Rep.  68;    Civ.  App.  320:  Meade  v.  Warring,  (Tex. 


Baltimore  v.  Postal  Tel.  Cable  Co., 
62  Fed.  Rep.  500;  U.  S.  Express  Co.  v. 
Poe,  61  Fed.  Rep.  475;  Cabot  v.  Mc- 
Master,  61  Fed.  Rep.  129;  Horst  v. 
Merkley,  59  Fed.  Rep.  502. 


Civ.  App.  1896)  35  S.  W.  Rep.  308. 
And  see  infra,  X.  Value  Distinguished 
from  Amount  —  Property  Rights  In- 
volved, note  In  Attachment. 

Bill  of  Discovery  in  Aid  of  Action  at 


Plea  to  Jarisdiotion.  —  The  question  Law.  —  The  amount  involved  by  a  bill 

of  real  amount  may  be  put  in  issue  by  of  discovery  in  aid  of  an  action  at  law 

plea  to  the  jurisdiction,  though  the  ap-  is  the  amount  in  controversy  in  such 

parent  amount,  as  shown  by  the  plead-  action.     Hurricane  Telephone  Co.    r. 

ings  or  record,  is  within  the  jurisdic-  Mohler,  (W.   Va.   1902)  41  S.  E.  Rep. 

lional  limit.     Allison  v,  Haney,  (Tex.  421. 


Civ.  App.  1901)  62  S.  W.  Rep.  933; 
Baker  v.  Guinn,  4  Tex.  Civ.  App.  539; 
Strickland   v.  Sloan,  (Tex.  Civ.   App. 


713.  1.  Heraughty  v.  Gram,  6 
Kan.  App.  923,  50  Pac.  Rep.  506;  State 
V.  Judge,  47  La.  Ann.  1022;  State  v. 
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714.     See  note  i. 

7  IS.     See  note  i.  • 

The  Seal  Value.  —  See  note  2. 

Exemplary  Damages.  —  See  note  3. 


Judf^es,  47  La.  Ann.  950;  Kirchgraber 
V.  Lloyd,  59  Mo.  App.  59;  Cox  v. 
Wright,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  294;  Texas,  etc.,  R.  Co.  v.  Hayes, 
4  Tex.   Civ.   App.   88:    Burkhardt   v. 


1022;  Lea  V,  Orleans,  46  La.  Ann.  1444; 
Solari  v,  Barras,  45  La..  Ann.  1128. 

Missouri.  —  May  v,  Jarvis-Conklin 
Mortg.  Trust  Co.,  138  Mo.  275;  State 
V.  Rombauer.  130  Mo.  288:  Kirchgraber 


Elgee.  93  Wis.  29:  Put-in-Bay  Water-    v,  Lloyd,  59  Mo.  App.  59:  Drummond 


works,  etc.,  R.  Co.  v.  Ryan,  181  U.  S. 
409;  Wetmore  v.  Rymer,  169  U.  S. 
115;  Colvin  V,  Jacksonville,  158  U. 
S.  456:  Horst  V.  Merkley,  59  Fed.  Rep. 
502 


Tobacco  Co.  v.  Addison  Tinsley  To- 
bacco Co.,  52  Mo.  App.  10. 

Nfw  York.  —  Thacher  v.  Hope  Cenie- 
tery  Assoc,  146  N.  Y.  381. 

North  Carolina,  —  Gil  lam  v.  Virginia 


In  Coses  Involving  Speolflc  Property  the  L.  Ins.  Co.,  121  N.  Car.  369. 

value  of  which  must  be  determined  by  Pennsylvania,  —  Zimmerman  v.  Sny- 

evidence  this  rule  is  especially  appli-  der,   9   Pa.   Super.   Ci.   201 ;  Kuhn  v. 

cable.     Cox  r.  Wright,  (Tex.  Civ.  App.  Eggers,  5  Pa.  Dist.  156. 

1894)  27  S.  W.  Rep.  294.     And  see  in-  Texas,—  Harmon  v,  Callahan, (Tex. 

/r«,     X.     Value     Distinguished    from  Civ.    App.    1896)  35   S.  W.  Rep.   705; 

Amount,  Building,  etc.,  Assoc,  v.  Cunningham, 

Federal  Goorts. —  In  Wetmore  v,  Ry-  92  Tex.  155. 


mer,  169  U.  S.  115,  it  was  held  that  in 
the  federal  courts  a  case  may  not  be 
dismissed  as  involving  less  than  the 
jurisdictional  amount  unless  the  facts 
when  made  to  appear  on  the  record 
lead  to  that  conclusion  as  a  legal  cer- 
tainty. 


Washington,  —  Doty  v,  Krutz,  13 
Wash.  169. 

Wisconsin,  —  Burkhardt  v.  Elgee,  93 
Wis.  29. 

United  States.  —  North  American 
Tiansp.,  etc.,  Co.  v,  Morrison.  178  U. 
S.    262;  Vance   v,    W.   A.  Vendercook 


714.  1.  California,  —  California  Co.,  170  U.  S.  468:  Battle  v.  Atkinson, 
Cured  Fruit  Assoc,  v,  Ainsworth,  134  115  Fed.  Rep.  384;  Western  Union  Tel. 
Cal.  461;  Lehnhardt  v,  Jennings,  119    Co.  v.  While,  102  Fed.  Rep.  705:  Rob- 


Cal.  192. 

Colorado,  —  Sams  Automatic  Car- 
Coupler  Co.  V.  League,  25  Colo.  129. 

Connecticut,  —  Hannon  v,  Bramley, 
65  Conn.  193. 

District  of  Columbia,  —  Mansfield  v. 
Winter,  10  App.  Cas.  (D.  C.)  549. 

Georgia,  —  Griffin  v.  Bradley,  no  Ga. 

327. 

Indiana,  —  McFadden  v.  Rhodes,  19 

Ind.  App.  487. 

Iowa, — Chicago,     etc.,    R.    Co.    v. 

Weaver,  112  Iowa  loi;  Central  City  v. 

Treat.     loi     Iowa     109;     Thompson 

V,  Jackson,  93  Iowa  376;  Redfield  v. 

Stocker,    91    Iowa    383;     Fillmore    v. 

Hintz,  90  Iowa  758. 


inson  V.  West  Virginia  Loan  Co.,  90 
Fed.  Rep.  770;  Less  v.  English,  (C.  C, 
A.)  85  Fed.  Rep.  471;  Hay  ward  v. 
Nordberg  Mfg.  Co.,  (C.  C.  A.)  85  Fed. 
Rep.  4;  Baltimore  v.  Postal  Tel.  Cable 
Co.,  62  Fed.  Rep.  500;  Cabot  v.  Mc- 
Master,  61  Fed.  Rep.  129;  Horst  v, 
Merkley,  59  Fed.  Rep.  502. 

715.  1.  Byeis  v,  Bellan-Price  In- 
vest.  Co.,  10  Colo.  App.  74;  Griffith  v. 
Elder,  no  Ga.  453;  Hull  v.  Webb,  78 
111.  App.  617;  Biddle  v.  Pierce,  141 
Ind.  148;  Murrell  v.  Humphries,  (Ky. 
1895)  30  S.  W.  Rep.  606;  Catawba  Mills 
V.  Hood,  42  S.  Car.  203;  Chase  v. 
Bernier,  73  Vt.  307;  Page  v.  Warner, 
71  Vt.  180:  Crosby  v.  Enterprise  Ctieese 


Kansas,  —  Gabby  v,   Prlmley^  (Kan.  Co.,  67  Vt.  638.     But  see  infra,  VIII. 

App.  1898)  52  Pac.  Rep.  907;  Stinson  v.  3.  Several  Claims  in  One  Suit,  par.  Di- 

Cook,   53  Kan.   179;  Berger  v.  Rife,  7  inded  Claims  or  Debt 

Kan.  App.  639.  2.  The  Value  as  Claimed,  however,  is 

Kentucky,  —  Evans  v.  Cleaver,  (Ky.  prima  facie  the  real  value.     Lake  Nav. 

1895)  29  S.  W.  Rep.  29;  Cully  r.  Louis-  Co.  v,  Austin   Electrical  Supply  Co., 

viUe,  etc.,  R.  Co.,  loi  Ky.  319.  (Tex.  Civ.   App.    1895)  30  S.  W.  Rep. 

Louisiana.  —  Slate  v.   Fernandez,  49  832.     See   also   infra,    X.    Value  Dis- 

La.  Ann.  249;  State  v.  Judges,  47  La.  tinguished from  Amount, 

Ann.  950:  State  v.  Judge,  47  La.  Ann.  8.  Thompson   v.   Jackson,   93   low^ 

Supp.  PI.  *  Pr,— 13  193 
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715.     Attorney*!  Fees.  —  See  note  4. 

[ooBti  cannot  be  addod  to  the  amount  of  a  judgnnent 
rendered  or  claim  rejected  for  the  purpose  of  entitling  an  unsuc- 
cessful litigant  to  an  appeal,  even  though  there  is  no  statute 
excluding  costs  from  the  appealable  amount.     See  note  4/7.] 

376;  Rand  t/.  Binder,  (Iowa  1898)  75  N.  and  cannot  be  included  therein  in  order 
W.  Rep.  505;  Dwyer  v.  Bassett,  (Tex.  to  confer  appellate  jurisdiction.  Wig- 
Civ.  App.  1895)  29  S.  W.  Rep.  815;  gins  V.  Com.,  (Ky.  1901)638.  W.  Rep. 
Strickland  v.  Sloan,  (Tex.  Civ.  App.  31,  23  Ky.  L.  Rep.  475;  State  z^.  Judges. 
1899)  50  S.  W.  Rep.  622;  Waugh  v,  106  La.  241;  Levitt  v.  Carr,  22  Wash. 
Dabney,  12  Tex.  Civ.  App.  290:  Baker  361;  Durand  v.  Simpson  Logging  Co., 
V.  Guinn,  4  Tex.  Civ.  App.  539.  21  Wash.  21. 

Examplary    Damagee     Vot     Properly  Fees  Allowed  by  Statute,  —  Where  a 

Pleaded  are  not  calculable  in  determin-  statute  allows  attorney's  fees  to  be  as- 

ing     the     amount     in      controversy,  sessed    as  damages    by   the  jury,  in 

Thompson  v.  Jackson,  93    Iowa    376;  certain  specified  actions,  fees  thus  as- 

Peterson  v.  Thomas,  (Tex.  Civ.  App.  sessed  constitute  a  part  of  the  amount 

1893)  24  S.  W.  Rep.  1124;  Hudson  v.  in  controversy  on  appeal  bv  the  defend- 

Norwood,  13  Tex.  Civ.  App.  662;  Ma-  ant.     Clark  v.  Foid,  7  Kan.  App.  332. 

gruder  f.  Armes,  180  U.  S.  496.  Contra^  where   the   fees  are  taxed  as 

71ft.    4.  De  Jarnatt  v.  Marquez,  127  costs.    Eagle   Gold   Min.  Co.  v.    Bry« 

Cal.  558;  Peeples  v.  Strickland,  loi  Ga.  arly,  28  Colo.  262.     See  also  Gulf,  etc., 

829;  Ashworth  v.  Harper,  95  Ga.  660;  R.  Co.  v.  Rowley,  (Tex.  Civ.  App.  1893) 

Almandv.  Almand,  95  Ga.  204;  Foster's  22  S.  W.   Rep.  182;  Gulf,  etc.,  R.  Co. 

Saccession,  51  La.  Ann.  1670;  Rainey  v.  Farmer,  3  Tex.  Civ.  App.  458,  in 

V.  Laudaudale,  (Tex.  Civ.  App.  1895)  which  cases  the  attorney's  fees  seem  to 

30  S.  W.  Rep.  1084;  Rogers  v.  Riley,  have  been  regarded  as  costs,  and  hence 

So  Fed.  Rep.  759.  jurisdiction  was  denied. 

Void  Stipulation.  —  It  has  been  held  Independent  Appeal.  —  Though  attor- 

that  attorney's  fees  expressly  stipulated  ney's  fees  not  previously  stipulated  for 

for  in  a  nole  are  calculable  as  a  part  are  not  calculable  to  secure  appeal  in 

of  the  note,  even  though  the  stipulation  the  main  action,  where  such  fees  are 

is   void    under  a    statute.     Rimes  v.  of  sufficient  amount  they  may  be  made 

Williams,  99  Ga.  281;    Warder,   etc.,  the  subject  of  an  independent  appeal. 

Co.  V.   Raymond,  7  S.  Dak.  451.     But  Slate  v.  Judges,  106  La.  241;  Simms  v, 

s:e  contra^  Exchange  Bank  v.  Apala-  Simms,  175  U.  S.  162. 

c!iian    Land,   etc.,   Co.,    128    N.   Car.  4<i.  Erile    v.    Placer    County,   (Cal. 

193.           '  1896)  44   Pac.   Rep.   229;    Randall   v. 

Wliere  ContiLngenoy  If  in  Abey&noe.  —  Dufif,  (Cal.    1895)  40  Pac.   Rep.   386; 

In  a  suit  to  cancel  notes,  instituted  be-  Henigan  v.  Ervin,  no  Cal.  37;  Percy 

fore   their    maturity,   attorney's  fees,  t.  Quackenbush,   105  Cal.  299:  Eagle 

though  expressly  stipulated   for,   are  Gold  Min.  Co.  v.  Bryarly,  28  Colo.  262; 

not  calculable  as  a  part  of  the  amount  Lockett  v,  Clifton,  (Ky.  1902)  67  S.  W. 

in  controversy,  the  contingency  upon  Rep.    831;    Boske   v.   Security  Trust, 

which  such  fees  depend  being  still  in  etc.,  Co.,  (Ky.  1900)  56  S.  W.  Rep.  524; 

abeyance.     Hildebrand   v.   Walter  A.  Shafer   v.   Chesapeake,    etc.,   R.    Co., 

Wood  Mowing,  etc..  Mach.  Co..  8  Tex.  (Va.  1895)  23  S.  E.  Rep.  221;  Norfolk, 

Civ.  App.  132.  etc.,  R.  Co.  v.  Clark,  92  Va.  118;  Sha- 

Attorney'i    Feee  Which  Are  Hot  De-  han  v.  Shahan,  48  W.  Va.  477;  City 

manded,   though    expressly    stipulated  Bank  r.  Hunter,  152  U.  S.  512. 

for,    are    not    calculable.       Davis    v,  Costa  Taxed  aa  Part  of  the  Judgment, 

Jones,  109  Ala.  418;  Morgan  v.  Kiser,  pursuant  to  statutory   provision,  con- 

105  Ga.  104;  Pickett  v.  Smith,  95  Ga.  stitute  a  part  of  the  amount  in  contro- 

757.     And  see  supra^  III.  i.  Jurisdic-  versy    on    appeal    by   the   defendant. 

tion  Conferred,  Winn  v.  Sanborn,  10  S.  Dak.  340. 

On  Appeal.  —  Attorneys  Fees  Allowed  Where  a  Statute  Exdadei  Coats  from  the 

under  General  Practice  jRules^  and  not  Appealable  Amount  no  appeal  lies  from 

by  virtue  of  a  previous  stipulation  be-  an  order  taxing  costs,  even  where  the 

tween  the  parties,  are  separate  and  dis-  costs  exceed  the  minimum  appealable 

finct  from  the  amount  |n  controversy,  amount.    3iat^  v,  Kellog^g,  97  Wis.  532. 
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7 15.  Oovru  Will  InTMtigate.  —  See  note  5. 

716.  2.  Amount  Most  Appear.  —  See  note  2. 

Costs  Inolvded  in  Judgment  Whieh  It  Newell  v.  Daniels,  5  Kan.  App.  505; 

Snbjaetof  Action.  —  Costs  included  in  a  Pomeroy  v.  Schwendener,  2  Kan.  App. 

judgment  which  is  made  the  subject  of  305;  Gray  v.  Haish,  2  Kan.  App.  145; 

another  and  independent  suit  consti-  Webber  v,  Carey,  2    Kan.   App.   165; 

tuie  a   part  of  the  amount  in  contro-  Salina,  etc.,  R.  Co.  v.  Conger,  2  Kan. 

vcrsy.     McClelland  v.  Cragun,  54  Kan.  App.  287. 

599;  Swartz  V,  English,  4  Kan.  App.  Kentucky,  —  Taylor  v.   Moore,  (Ky. 

509;    Mashville,  etc.,  R.   Co.  v.  Mat-  1901)658.  W.  Rep.  612. 

tingly,  loi  Ky.  219.  Louisiana.     —     Immanuel       Presb. 

715.  5.  California,  —  Lehnhardtzr.  Church   v.    Riedy,  52   La.  Ann.  1353; 
Jennings,  119  Cal.  192.  Murray  v.  Kimbro,  49  La.  Ann.  351. 

Iowa,  —  Fillmore  v,  Hintz,  90  Iowa  Missouri.  —  Gast    Bank   Note,   etc., 

758.  Co.  V.  Fennimore  Assoc,  147  Mo.  557; 

Kentucky.  —  Hale    v.   Grogan,   (Ky.  Kane  v.  Kane,  146  Mo.  605;  Kitchell 

1899)508.  W.  Rep.  257.  V.   Manchester  Road   Electric  R.  Co.. 

Louisiana, — State  v.  Judge,  47  La.  146  Mo.  455;  Kansas  City  v,  Zahner, 

Ann.  1022;  Lea  V.  Orleans,  46  La.  Ann.  138  Mo.  453;  Hilton  v,  St.  Louis,  129 

1444.  Mo.  389. 

Missouri.  —  Kuh  v.  Garvin,  53  Mo.  Pennsylvania.  —  Matthews  v.  Rising, 

App.   64;  Dtummond  Tobacco  Co.  v.  194  Pa.  St.  217;  Staib*s  Estate,  188  Pa. 

Addison  Tinsley  Tobacco  Co.,  52  Mo.  St.   238;  Matter  of  Missel witz,   i  Pa. 

App.  10.  Super.  Ct.  221,  which  last  case  was  de- 

Texas,  —  Smith  v,   Horton,  92  Tex.  cided  under  Act  Pa.,  June  24,  1895,  re- 

21.  quiring  that  the  amounc  involved  must 

716.  2.  Alabama, — Gunter  v.  Ma-  appear  on   the  face  of  the  record  in 
son,  125  Ala.  644.  order  to  give  jurisdiction   to  the  Su- 

Delaware,  —  Pepper    v.    Warren,    2  perior  Court. 

Marv.  (Del.)  225.  Texas.  —  Gulf,  etc.,   R.  Co.   v.  Bu- 

Illinois,  —  Gottfred  v.  Woodruff,  193  ford,  85  Tex.  430;  Dewitt  County  v, 

111.   491;  Seator  v.  Fay,   188   111.  507;  Wischkemper,   (Tex.    1902)  67   S.    W. 

McDole  z'.  Shepardson,  156  111.  383.  Rep.  882;  Lillard  v.  Freestone  County, 

Indiana.  —  Scheiber  v.  United  Tele-  23  Tex.  Civ.  App.  363;  Scottish-Ameri- 

phone  Co.,  23  Ind.  App.  702.  can  Morig.  Co.  v.  Board  of  Equaliza- 

Kansas,  —  Fraternal    Aid  Assoc,    v.  lion,  (Tex.  Civ.  App.  1898)  45  S.  W. 

Evans,  60  Kan.  856,   56  Pac.  Rep.  g;  Rep.  757;  Gautier  v.  McHenry,  15  Tex. 

Roberts  ».  Jordan,  60  Kan.  859,  57  Pac.  Civ.  App.  332. 

Rep.  938;  Packard  v.  Packard,  56  Kan.  West  Virginia,  —  Deaton  v.  Mitchell, 

132;  Crouse  v.  Brown.  <Kan.   1902)  69  45  W.  Va.  670. 

Pac.   Rep.   165;  Grant  r.  Robb,  (Kan.  Wisconsin.  —  Crata  z^.  Pettepher,  112 

1902)67  Pac.  Rep.  852;  Barker  v.  Lan-  Wis.  252. 

yon  Zinc  Co.,  (Kan.  1902)  67  Pac.  Rep.  United  States.  —  Citizens*    Bank    v. 

629;  Staley  v.  Chicago,  etc.,  R.  Co.,  63  Cannon,  164  U.  S.  319;  Green  v,  Fisk, 

Kan.  885,  65  Pac.  Rep.  643;  Davenport  154  U.  S.  668:  South  Carolina  v.  Sey- 

V.  School  Dist.  No.  4.  62  Kan.  869,  64  mour,  153  U.  S.  353;  El  Paso  Water 

Pac.  Rep.  596;  Webber  v.  Genoways,  9  Co   v.  El  Paso,  152  U.  S.  157;  Cochran 

Kan.  App.  670;  Weil  v.  Pooch,  9  Kan.  v.  Childs,  (C.  C.  A.)  iii  Fed.  Rep.  433; 

App.  883.  57  Pac.  Rep,  1057;  Gabby  v.  Cooper  v.  Preston,  105  Fed.  Rep.  403; 

Primley,  (Kan.  App.  1898)  52  Pac.  Rep.  Yellow  Aster  Min..  etc.,  Co.  v.  Win- 

907:  Hicks    V.    Ferd.    Helm   Brewing  chell,    95   Fed.    Rep.   213;    Harvey   v. 

Co.,  7  Kan.  App.-8i2;  Smith  v.  Benton,  Raleigh,  etc.,  R.  Co.,  89  Fed.  Rep.  115; 

7   Kan.    App.   62;    Werner   v.    Barber  Home  Ins.  Co.  v.  Nobles,  63  Fed.  Rep. 

Asphalt  Paving  Co.,  7  Kan.  App.  815;  641;  Horst  v.   Merkley,  59  Fed.  Rep. 

Casner  v.  Samis,  6  Kan.  App.  920.  51  502.     But  see    Glotin    v.   Oswald,   65 

Pac.  Rep.  802;    Sparks  v.   Sparks,   6  Fed.  Rep.  151,  decided  under  Act  Cong. 

Kan.  App.  750;  Garretson  v.  Chicago,  1881,  providing  that  a  trademark  case 

etc.,R.  Co.,  5  Kan.  App.  164;  Atchison,  may  be  begun  in  the  federal   courts 

etc.,  R.  Co.  V.  Anderson,  5  Kan.  App.  without  averring  the  amount  inconiro- 

707;  Chuub  V.  Steward,  5  Kan.  App.  72;  versy. 

Simpson  v.  Duvall,  4  Kan.  App.  588;  Tho  Court  Will  of  Its  Own  Motion  con- 
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sider  fvhetherthe  jurisdictional  amount  peal  will  be  received  where  the  record 

sufficiently  appears.    Gunterz/.  Mason,  is  silent  on  the  subject  and  the  case  is 

125  Ala.  644;  Winkler  f.  Miami  County,  one  in   which  proper  pleading  would 

6  Kan.  App.  519;  Murray  v.  Kimbro,  not  necessarily  disclose   ihe  amount. 

49  La.  Ann.  351;  Deaton  z'.  Mitchell,  45  McLaughlin   v.    Darlington,    6    Kan. 

W.  Va.  670;  Henk  v,  Baumann,  100  App.  212;  Waters  Pierce  Oil  Co.  v.  New 

Wis.  28.  Iberia,  47  La.  Ann.  863;  Austin  Real 

The  Beoord  of  a  Court  of  Limited  Juris-  Estate,  etc.,  Co.  v,  Bahn,  87  Tex.  5S2; 

diction  must  show  that  the  amount  was  Dorothy  </.  Richmond,  107  Wis.  652; 

within  the  jurisdictional  limit,  or  the  U.  S.  v.  Trans-Missouri  Freight  Assoc, 

judgment    will    be   void.      Taylor  v,  166  U.  S.  290. 

Moure,  (Ky.   1901)  65  S.  W.  Rep.  612;  Where  the  Amount  Involved  Is  Capabh 

Rehmeyer  v,  Sbefifer,  7  Del.  Co.  Rep.  of  Definite  Calculation,  affidavits  may 

(Pa.)  592,  13  York  Leg.  Rec.  (Pa.)  183.  be  received  to  show  that  the  court  has 

Amount  Unknown  to  Plaintiff.  —  The  no     jurisdiction,     notwithstanding    a 

plaintiff  is  not  excused  from  showing  sufficient  amount  claimed   in   the  ad 

the  amount  necessary  for  jurisdiction  damnum,     U.  S.  Express  Co.  7*.  Poe, 

by  an  allegation  that  it  is  unknown  to  61  Fed.  Rep.  475. 

him.     Kane  v.  Kane,  146  Mo.  605.  Where  the  Amount  Is  of  Necessity  In- 

General  AUegationi  that  the  amount  </<f/fm>,  such  as  unliquidated  damages, 

involved  exceeds  a  certain  sum  —  the  <'jc /^r/^  affidavits  will  not  be  received 

minimum  jurisdictional  limit — when  to  contradict  the  ad  damnum,     Holden 

supported  by  other  allegations  relating  v.  Utah,  etc..  Machinery  Co.,  82  Fed. 

to  the  subject-matter  and  the  extent  of  Rep.  209. 

the  pleader's  rights  therein  are  suffi-  The  Amount  Is  Hot  Presumed,  but  a 

cient  to  confer  jurisdiction.     Hale  v.  reasonable  doubt  as  to  the  value  will 

Sweet,    7   Kan.   App,  409;    Newell  v,  be   resolved   in  favor  of  jurisdiction. 

Leathers,    50    La.     Ann.    162;     State  Endel  «/.  Norris,  93  Tex.  540;  Houston 

V.  Frost,  113  Wis.  623;  U.  S.  v.  Trans-  Ice,  etc.,  Co.  v.  North  Galveston  Imp, 

Missouri  Freight  Assoc,  166  U.  S.  290;  Co.,  (Tex.  Civ.  App.   I9(i2)  67  S.  W. 

Scott  V.  Donald,  165  U.  S.  107;  Fish-  Rep.  1079. 

back  V.  Western   Union  Tel.  Co..  161  In  Matthews  v.  Ripley,  loi  Wis.  100, 

U.   S.   96;  Green   v    Valley,   loi  Fed.  under  a  statute  giving  jurisdiction  to 

Rep.  882;  Butchers*,  etc.,  Stock-Yards  justices  where  the  amount,  **  proven  to 

Co.  V.  Louisville,  etc.,  R.  Co.,  (C.  C.  the  satisfaction  of  the  justice,'*  does 

A.)  67  Fed.  Rep.  35.  not  exceed  a  certain  sum,  it  was  held 

An  Averment  of  the  Legal  Conclusion  on  an  appeal  from  a  justice  that,  in 
that  the  amount  in  controversy  exceeds  the  absence  of  any  showing  to  the  con- 
the  minimum  jurisdictional  limit  is  in-  trary,  and  the  record  being  silent,  it 
sufficient.  Fishback  7/.  Western  Union  would  be  presumed  that  the  justice 
Tel.  Co.,  161  U.  S.  96.  See  also  Legal  had  jurisdiction  of  the  amount. 
Conclusions.  Burden  of  Proving  Jurisdiction.  —  Pep- 
Exact  Amount  Keed  Not  Appear.  —  A  per  v.  Warren,  2  Marv.  (Del.)  225; 
showing  that  the  amount  is  between  Green  v,  Fisk,  154  U.  S.  668. 
two  other  amounts,  both  within  the  Want  of  Jurisdiction,  —  Heman  v, 
jurisdictional  limit,  is  sufficient.  Lan-  Wade,  141  Mo.  598.  See  also  Peterson 
dis  7K  Davidson,  (Kan.  App.  1898)  53  First  Nat.  Bank  v.  Bourdelais,  109 
Pac.  Rep.  480.  Iowa  497:  Democrat  Pub.  Co.  v.  Lewis. 

Evidence  and  Testimony.  —  Where  the  90  Iowa  304,  which  cases  were  decided 

Record  Is   Silent,  evidence  and   testi-  under    a    statute    [now    Code    Iowa, 

mony   will   be   received   to  show  the  §^4100,4110]  giving  to  the  Supreme 

amount.     Towle  v.  Weise,  (Kan.  1902)  Court  appellate  jurisdiction  in  all  cases 

68  Pac.  Rep.  637;  Newell  r.  Daniels,  5  except  when  the  amount  **  as  shown 

Kan.  App.  505;  Reinerth  v,  Rhody,  52  by  the  pleadings"  does  not  exceed  a 

La.    Ann.    2029.      Contra,    McDole   v,  certain  sum. 

Shepardson,  156  III.  383.  Court  Will  Dismiss — Delaware,  — Vtp- 

Where  the  Record  Affirmatively  Shows  per  v.  Warren,  2  Marv.  (Del.)  225. 

an  Amount^   evidence   and    testimony  Kansas,  —  Crouse    v.   Brown,  (Kan. 

will  not  be  received  to  show  a  different  1902)  69  Pac.  Rep.  165;  Fraternal  Aid 

amount.      Spencer    v.    Nugent,   (Tex.  Assoc,  v,  Evans,  60  Kan.  856,  56  Pac. 

Civ.  App.  1902)  68  S,  W.  Rep.  729.  Rep.   9;   Roberts  v.  Jordon,  60   Kan. 

Affidavit*  to  show  the  amount  on  ap-  859.  57  Pac.  Rep.  938;  Weil  v*  Pooch, 

196 


Vol.  I. 


AMOUNT  IN  CONTROVERSY. 


718 


718.    3.  Amount  ITnaffeoted  by  Agreement   of  Parties.  —  See 
note  I.  » 

4.  Amount  Not  Dependent  on  Collateral  Effect  of  Judg- 
ment. —  See  note  2. 

9  Kan.  App.  883,  57  Pac.  Rep.  1057;  182;  Ktlnsas  City  v.  Metropolitan  St. 
Hicks  V,  rerd  Helm  Brewing  Co.,  7  R.  Co.,  162  Mo.  236;  Kitchell  v.  Man- 
Kan.  App.  812;  Werner  v.  Barber  As-  Chester  Road  EJectric  R.  Co.,  146  Mo. 
phalt  Paving  Co.,  7  Kan.  App.  815;  455;  Overall  i/.  St.  Louis  Traction  Co., 
Winkler  z/.  Miami  County,  6  Kan.  App.  88  Mo.  App.  175;  Rivers  v,  Blom,  78 
519;  Casner   v.   Samts,   6   Kan.   App.  Mo.  App.  142. 


920,  51  Pac.  Rep.  do2;  Gray  v,  Haish,  2 
Kan.  App.  145;  Pomeroy  v.  Schwende- 
ner,  2  Kan.  App.  305;  Salina,  etc.,  R. 
Co.  V,  Conger,  2  Kan.  App.  287. 

Louisiana,  —  Murray  v,  Kimbro,  49 
La.  Ann.  351. 


New  York,  —  Thacher  v,  Hope  Ceme-     mediate  Appeals. 


Pennsylvania,  —  Matthews  v.  Rising, 
194  Pa.  St.  217;  Staib's  Estate,  188  Pa. 
St.  238;  Matter  of  Missel witz,  i  Pa. 
Super.  Ct.  221. 

Amendments.  —  See  j«/ra,  IL  Attiount 
Claimed;  and  infra,  XH.   3.  In  Inter- 


tery  Assoc,  146  N.  Y.  381. 

Texas,  —  Storrie  v,  Woessner,  (Tex. 
Civ.  App.  1898)  47  S.  W.  Rep.  837; 
Gregory  v.  Gulf,  etc.,  R.  Co.,  20  Tex. 
Civ.  App.  272. 

IVaskington,  —  Chapin  v,  Kenoyer, 
12  Wash.  536. 

West  Virginia,  —  Deaton  v,  Mitchell, 
45  W.  Va.  670. 

United  States,  —  South  Carolina  v. 
Seymour,  153  U.  S.  353;  Harvey  v. 
Raleigh,  etc.,  R.  Co.,  89  Fed.  Rep.  115. 


718.  L  Denver  v.  Marselis,  (Colo. 
1901)66  Pac.  Rep.  887;  McClaskey  v. 
Lake  View  Min.,  etc.,  Co.,  18  Colo.  65; 
Wedge  wood  v.  Parr,  112  Iowa  514; 
Hilton  V.  St.  Louis,  129  Mo.  389;  Mat- 
thews V.  Rising,  194  Pa.  St.  217;  Land 
Mortg.  Bank  v.  Voss,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  732;  Sanders  v. 
Pierce.  68  Vt.  468;  Henk  v.  Baumann, 
100  Wis.  28;  Willis  V.  Eastern  Trust, 
etc.,  Co.,  167  U.  S.  76. 

Neither  Appearance  nor  Joinder  in  Ap- 


Where  It  Affirmatively  Appears  that    peUate  Prooeedingg  can  confer  jurisdic 


the  Court  Has  Not  Jurisdiction  the 
court  will,  a  fortiori^  render  a  judg- 
ment o(  dismissal. 

Alabama,  —  Gunter  v.  Mason,  125 
Ala.  644. 

Kansas,  —  Finnup  v,  Garfield  Tp.,  7 
Kan.  App.  815. 

Kentucky,  —  Hale  v,  Grogan,  (Ky. 
1899)  50  S.  W.  Rep.  257. 

Louisiana,  —  Macedonia  Baptist 
Church  V,  Dickinson,  52  La.  Ann.  704. 

South  Dakota,  —  Issenhuth  v.  Baum, 
ID  S.  Dak.  340. 

Texas.  —  Spencer  v.  Nugent,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  729. 

Wisconsin.  —  Troy  Carriage  Co.  v. 
Bonell,  102  Wis.  424. 

See  also  Peterson  First  Nat.  Bank  v. 


tion  when  the  proper  amount  is  not 
involved.  McClaskey  v.  Lake  View 
Min.,  etc.,  Co.,  18  Colo.  65;  Moise  v, 
Powell,  40  Neb.  671;  Willis  v.  Eastern 
Trust,  etc.,  Co.    167  U.  S.  76. 

Iowa.  —  See  Wedge  wood  v.  Parr,  H2 
Iowa  514. 

Estoppel.  —  Where  the  plaintiff  in 
replevin  claims  that  the  value  of  the 
property  is  within  the  court's  jurisdic- 
tion, and  the  defendant  goes  to  trial 
without  objection,  he  cannot  thereafter 
assert  that  the  property  is  not  of  the 
value  claimed  by  the  plaintiff.  Parker 
V.  Bradford,  68  Minn.  437. 

Where  the  defendant,  without  objec- 
tion, allows  the  plaintiff  to  abandon 
his  claim  for  double  damages  for  the 


Bourdelais,   109  Iowa  497;   Democrat    killing  of  cattle,  and  the  case  is  thus 


Pub.  Co.  V.  Lewis,  90  Iowa  304. 

An  Appeal  Will  Be  Transferred  to 
another  court  having  jurisdiction,  if 
there  be  one,  where  the  amount  in- 
volved is  such  that  the  court  to  which 


reduced  to  one  (or  actual  damages,  he 
cannot  claim  the  right  to  appeal  from 
a  judgment  for  less  than  the  appeal- 
able amount  on  the  ground  that  the 
plaintiff  bad  no  right  to  abandon  the 


the  appeal  is  erroneously  taken  cannot    claim  for  double  damages.     Huber  v. 


take  jurisdiction. 

Indiana,  —  Scheiber  v.  United  Tele- 
phone Co.,  23  Ind.  App.  702. 

Kanscu.  —  Kansas  City  v.  Frowerk, 
61  Kan.  859. 

Missouri,  —  Lilc  v.  Gibson,  163  Mo 


Brown.  17  Wash.  4. 

Consolidations  of  Amount  by  Agreement 
of  Parties.  —  See  infra,  VIII.  i.  Several 
Plaintiffs. 

2.  Gorman  v.  Glenn,  (Ky.  1900)  58 
S.   W.  Rep.  776,  22  Ky.  L.  Rep.  839; 
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719.    VL  Akovkt  Must  Be  Pecttkaey.  —  See  note  i. 

VU   AcCEirSD  IVTESEST  —  1.  When  Calculable.  —  See 
note  2. 

Stale    V.    JudRfe.   48  La.    Ann.    1027;  InterMt  Aoerned  Before  Suit.  —  In  Ac^ 

Hosack    V,    Crill,     197     Pa.     St.    370;  Hons  on  Claims  Bearing  Interest  by  Virtue 

Cleaver  v,  Duke,  (Tex.  Civ.  App.  I9CX))  of  Their  Legal  Character^  interest  ac- 

58   S.    W.    Rep.    145;    Huntington    v.  crued  prior  to  suit  is,  when  claimed  by 

Saunders,  163  U.  S.  319;  Hollander  v,  ihe  plaintifif,  calculable  as  a  part  of  the 

Fechheimer,  162  U.  S.  326;  Baltimore  amount  in  controversy  the  same  as  if 

V.  Postal  Tel.  Cabl^  Co.,  62  Fed.  Rep.  it  were  principal. 

500:  Lachance  v.  La  Soci6t6  De  Prfits,  Georgia.  —  Baxley    Banking   Co.    v, 

26  Can.  Sup.  Ct.  200.  Carter,    112  Ga.    529;  Almand   v.   Al- 

719.     1.  Nfacedonia  Baptist  Church  mand,  95  Ga.  204. 

V.   Dickinson,   52  La.  Ann.  704;  Vin-  Idaho,  —  Quayle    v.    Glenn.   ^Idaho 

cent  V,  Phillips,  47  La.  Ann.  1216.  1238;  1899)  57  Pac.  Rep.  308. 

Perrine  v.  Slack,  164  U.  S.  452.  Louisiana.  —  Bruno  v,  Oviatt,  48  La. 

Habeas  CorpnB,  though  a  civil  proceed-  Ann.  471. 

ing,  is  not  subject  to  review  by  courts  Minnesota.  —  Crawford  v.  Hurd  Rc- 

whose    jurisdiction    depends    on    the  frigerator  Co.,  57  Minn.  187. 

amount    in    controversy.     Stevens    z/.  Nebraska.  —  Adams     v.    Nebraska 

Moore,  4  Kan.  App.  757;  In  r^Borrego,  Sav.,  etc  ,  Bank,  56  Neb.  121. 

8  N.  Mex.  655.  North    Carolina.  —  Exchange    Bank 

A  Money  Jadgment  need  not  be  de-  v.  Apalachian  Land,  etc.,  Co.,  128  N. 

manded.     It  is  sufficient  if  the  right  or  Car.  193. 

interest  involved  is  capable  of  pecuni-  Ohio.  —  Burnap   v.  Sylvania  Butter 

ary  valuation.     State  v.  Frost,  113  Wis.  Co.,  i  Ohio  Dec.  no,  7  Ohio  N.  P.  217. 

623.  Washington.  —  State  v.  Superior  Ct., 

A  Mere  A^adication  of  Liability  may  9  Wash.  369. 

entitle    the    defendant    to   an   appeal  In  Actions  for  Unliquidated  Damages 

though   no  money  judgment    is   ren-  interest  accrued  prior  to  suits  is  calcu- 

dered  against  him.     St.  Joe,  etc.,  Min.  table,  when  demanded  from  a  stated 

Co.  V.  Aspen  First  Nat.  Uank,  24  Colo,  time,  as  a  part  of  the  amount  in  con- 

537;  Mutual  Reserve  Fund  L.  Assoc,  troversy,  just  as  if  it  were  principal. 

V.  Smith,  169  111.  264.  St.  Louis,  etc.,   R.  Co.  v.    Brown,  10 

2.  Guthrie  Nat.  Bank  v.  Guthrie.  173  Kan.  App.  401;  Lewis  v.  Metropolitan 
U.  S.  528,  holding  that  interest  accru-  St.  R.  Co.,  (Supm.  Ct.  App.  T.)  35 
ing  pendente  lite  and  allowed  in  the  Misc.  (N.  Y.)  304;  Dwyer  v.  Bassett, 
judgment  is  calculable  on  appeal.  See  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
also  Ormond  v.  Sage,  69  Minn.  523,  815:  Brown  v.  Webster,  156  U.  S.  328. 
wherein  it  was  held  that  interest  accru-  Mnst  Be  Demanded.  —  It  must  appear 
ing  after  the  institution  of  the  suit  is  that  interest  is  claimed,  otherwise  it 
merely  incidental  to  the  amount  in  will  not  be  considered  in  determining 
controversy  and  not  calculable  as  a  the  amount  in  controversy.  Mansfield 
part  thereof,  so  far  at  least  as  concerns  v.  Winter,  10  Abb.  Cas  (D.  C.)  549; 
the  authority  of  the  justice  to  enter  Kansas  City  e>.  Metropolitan  St.  R.  Co., 
judgment  therefor;  Lewis  v.  Metro-  162  Mo.  236;  Houston,  etc.,  R.  Co.  v. 
politan  St.  R.  Co.,  (Supm.  Ct.  App.  T.)  Lockhart,  (Tex.  Civ.  App.  1896)  39  S. 
35  Misc.  (N.  Y.)  304,  wherein  it  was  W.  Rep.  320;  Northern  Pac.  R.  Co.  v. 
held  that  interest  demanded  in  an  ac-  Booth,  152  U.  S.  671. 
tion  of  tort  was  calculable;  M'Cormick  Unrecoverable  Interest  forms  no  part 
Harvesting  Mach.  Co.  v.  Marchant,  11  of  the  amount  in  controversy  though 
Utah  68,  wherein  it  was  held  that  in-  the  plaintiff  claims  and  seeks  to  re- 
terest  Accraing  pendente  lite  is  ralcula-  cover  it.  Spencer  z'.  Hall,  (County  Ct.) 
ble  as  a  part  of  the  amount  in  contro-  30  Misc.  (N.  Y.)  75. 
versy,  but  that  including  it  in  the  Interest  on  the  Judgment  is  not  calcu- 
judgment,  which  is  thereby  raised  table  as  a  part  of  the  amount  in  con- 
above  the  court's  maximum  limit,  does  troversy  on  appeal  though  the  defend- 
not  render  the  judgment  void  provided  ant  is  the  appellant.  Johnson  v.  Tully, 
the  amount  in  controversy  at  the  be-  (Ariz.  1887)  12  Pac.  Rep.  567  [follovnnj^ 
ginning  of  the  action  was  within  the  Merrill  v.  Petty,  16  Wall.  (U.  S.)  341]; 
court's  jurisdiction.  Cincinnati,  etc.,  R.  Co.  v.  Grames,  135 
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730.  2.  When  Not  Calculable  —  Excluded  by  Statute.  —  See 
note  I. 

721.  Vm.  Agobegated  Amount  —  1.  Several  Plaintiffs.  —  See 
note  I. 

Ind.   44.    See    also  Arnold   v.   Lewis  a   pari  of  (he  amount  in  controversy 

County  Ct.,  38  W.  Va.  142.  doesnotapply  to  interest  which  another 

790.     1.  Gallagher  v.  McGraw,  132  statute  allows  as  a  penalty  against  the 

Cal.  601;  Butler  t/.  Rasdall,  (Ky.  1900)  defendant  in  certain  actions  for  dam- 

56S.  W.  Rep.  652:  Spiceland  V.  Shelion,  ages.     Gulf,  etc.,  R.  Co.  v.  Gregory, 

(Ky.  1899)  53  S.  W.  Rep.  274;  Hale  v.  (Tex.  Civ.  App.   1900)  59  S.  W.  Rep. 

Grogao,  (Ky.  1899)  50  S.  W.  Rep.  257;  310. 

Walter  A.  Wood  Mowing,  etc.,  Mach.  InterMt   Conpons  constitute  separate 

Co.  V.  Taylor,   104  Ky.  217;  Clark  v,  contracts,   and   are   not  excluded    by 

Collins,  (Ky.  1901)  60  S.  W.  Rep.   369,  statutes    excluding    interest.      Home, 

22  Ky.  L.  Rep.  1304;  State  v.  Fernan-  etc..  Invest.,  etc.,  Co.  v.  Ray,  69  Fed. 

dez,  49  La.  Ann.  249;  Greene  County  Rep.  657;  Edwards  v.   Bates  County, 

c.  Kortrecht,  (C.C.  A.)8iFed.  Rep.  241.  163   U.   S.   269.     But  interest  on   the 

A    Stipulatioxi  to  Regard  Interest  as  coupons    and    on    the    bonds    after 

Frineipal  is  unavailing  to  render  it  a  maturity  is  interest  within  the  mean- 

part  of  the  amount  in  controversy  when  ing  of  the  statutes.     Greene  County  v. 

it  is  excluded  by  statute.     Christian  v.  Kortrecht,  (C.  C.  A.)  81  Fed.  Rep.  241. 

Superior  Ct.,  122  Cal.  117;  Bradley  t^.  Implied Ezdnsion.  —  Under  Code  Civ. 

Asher,  65  Mo.  App.  589.  Pro.   Neb.,  §  1017,  which  makes  the 

Inolnsion  of  Interest  Kot  Presumed. —  appellate  jurisdiction  depend  upon  the 

The  record  must  show  that  interest  has  amount  claimed  in  the  bill  of  pariicu- 

been  included  in  the  claim  sued  on  or  lars,  interest  on  the  verdict  is  not  cal- 

the   judgment   rendered;  otherwise   it  culable.     Moise  z/.  Powell,  40  Neb.  671. 

will   be   considered  as  a  part  of  the  Under  Rev.  Stat.  Quebec,  art.  231 1, 

amount  in  controversy.     Crandall  v,  making  an  appeal  depend  on  the  sum 

Colley,  178  Mass.  339.  '*  demanded,  and  not  that  recovered," 

If  the  Interest  Can  Be  Identified  Uovci  interest  cannot   be  added  to  the  sum 

any  part  of  the  record,  it  will  be  ex-  demanded  in  order  to  obtain  an  appeal, 

eluded   from   the  computation  of  the  Dufresne  v.  Gu6vremont,  26  Can.  Sup. 

amount  in  controversy.     Spiceland  r.  Ct.  216. 

Shelton,  (Ky.  1899)  53  S.  W.  Rep.  274;  781.    1.   Texas,     etc.,    R.    Co.    v. 

Hale  V.  Grogan,  (Ky.  1899)  50  S.  W.  Gentry,    163    U.    S.    353;     Brown    v. 

Rep.  257.  Trousdale,  138  U.  S.  389;  Hartford  F. 

Ohio  Statute.  —  The  provision  in  93  Ins.  Co.  v.  Bonner  Mercantile  Co.,  (C. 

Ohio  Laws  255  limiting  the  Supreme  C.  A.)  56  Fed.  Rep.  378,  in  which  last 

Court's  appellate  jurisdiction  to  judg-  case  it  was  held  that  in  proceedings  by 

ments  involving  a  sum  greater  than  several  parties  to  set  aside  an  award 

three  hundred  dollars,  exclusive  of  in-  against  them,  the  amount  in  contro- 

terest,  excludes  only  the  interest  on  the  versy  is  the  aggregate  amount  of  the 

judgment,  and  not  that  which  is  in-  award. 

eluded   in   the  judgment.     Toledo  v.  In  Appeals. —  On    Appeal   by    Several 

Buechell,  64  Ohio  St.  389.  Plaintiffs  whose  interests  are  common, 

Interest  as  Special  IHimages.  —  Statutes  the  amount  in  controversy  is  their  ag- 

exclnding  interest   from  computation  gregated    interests.      Com.    v,    Scott, 

as  a  part  of  jurisdictional  amounts  usu-  (Ky.  1901)  65  S.  W.  Rep.  596;  Bakei:?/. 

ally   refer  only    to  interest  as  such,  Lee,  49  La.    Ann.  874;  Amato  v,  £r- 

e.  g.^  interest  on  interest-bearing  in-  mann,  47  La.  Ann.  967;  Cheatham  v. 

struments,  and  not  to  interest  allowed  Aistrop,  97  Va.  457. 

as  special  damages,  as  in  actions  for  On  an  Appeal  by  the  Defendant  from  a 

unliquidated     damages,     conversion,  joint  judgment    in    favor  of    several 

etc.     Schulz  V,  Tessman,  92  Tex.  488;  plaintiffs,  the  amount  in  controversy  is 

Baker  v.  Smelser,  88  Tex.  26;  Dwyer  the   total   amount  of    the    judgment. 

V.  Bassett,  (Tex.  Civ.  App.  1895)  29  S.  Armstrong  v,  Vicksburg,  etc..  R.  Co., 

W.  Rep.  815;  Brown  v,  W>bster,   156  46  La.  Ann.  1448;  Hicks  v.  Roanoke 

U.  S.  328.  Brick   Co.,   94   Va,    741;    Williams  ». 

Interest  as  Penalty.  —  A  statute  which  Clark,  93  Va.  690;  Texas,  etc.,  R.  Co, 

precludes  interest  from  being  taken  as  v.  Gentry,  163  U.  S.  353. 
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733,    3.  Several  Defendants.  —  See  note  i. 

S.  Several  Claims  in  One  Salt.  —  See  note  2. 
733«     Sevena  Itemi  in  Ose  Denuuid.  —  See  note  I. 

Consolidation  by  Agreement,  —  Where  aggregate  amount  exceeds  his  jurls- 

cases  of  the  same  character  are  con-  dactional  limit. 

solidated  by  agreement,  the  aggregate  Counts  Stating  Same  Cause  of  Action, 
amount  involved  determines  the  ap-  —  Where  the  several  counts  are  re- 
pell  ate  jurisdiction.  Tuthill  Spring  sorted  to  merely  to  state  the  same 
Co.  V.  Smith,  90  Iowa  331;  Skinner  &.  cause  of  action  in  various  ways,  the 
Cowley  County,  63  Kan.  557;  Security  several  amounts  demanded  cannot  be 
Co.  V,  Panhandle  Nat.  Bank,  93  Tex.  aggregated.  Card  well  v,  Stuart,  164 
575.  Mo.   166;  Riife  V,  Wabash  R.  Co.,  137 

A  Miqoinder  for  the  Purpose  of  XaUng  Mo.  186;  Fields  v.  Ft.  Worth,  etc.,  R. 

np  the  Jurisdictional  Amonnt  will  not  be  Co.,  (Tex.   Civ.   App.  1895)  30  S.  W. 

permitted.     Auer  v,  Lombard,  (C.  C.  Rep.  255;  Richmond  v.  Henderson,  48 

A.)  72  Fed.  Rep.  209.     See  also  Fitchett  W.  Va.  389. 

V.  Blows,  (C.  C  A.)  74  Fed.  Rep.  47.  Where  Only  One  Recovery  Is  Claimed^ 

799.     1.  Moore  v,    McSleeper,   102  the  amounts  set  forth  in  various  counts 

Cal.   277;  Rickets   v,   Hamilton,   (Ky.  will  not  be  aggregated.     Houston  Ice, 

1895)  29  S  W.  Rep.  736;  Ross  v,  Enaut,  etc.,  Co.  v.  Edge  wood  Distilling  Co., 

46  La.  Ann.  1250;  Kuh  t/.  Garvin,  53  (Tex.   Civ.  App.  1901)  63  S.  W*  Rep. 

Mo.  App.  64:  Jalufka  r.   Matejek,  22  1075. 

Tex.  Civ.  App.  384;  Cooper  v.  Preston,  Claims  Aoquirsd by  Assignmont. — Brig- 

105  Fed.  Rep.  403;  Pacific  Live-Stock  ham- Hopkins  Co.  v.  Gross,  107  Fed. 

Co.    V,    Hanley,  98   Fed.    Rep.    327,  Rep.  769  UiH*^  i   Encyc.  of  Pl.  and 

wherein  numerous  cases  were  ^'/^</ and  Pr.  723];  Davis  v.  Mills,  99  Fed.  Rep. 

rcviexoed^  39;     Tennent-Stribling    Shoe    Co.    v. 

8.  Brtgham-Hopkins  Co     v.   Gross,  Roper,   (C.  C.  A.)  94  Fed.  Rep.   739; 

107  Fed.  Rep.  769  \citing  i  Encyc.  of  Bergman  v.  Inman,  91  Fed.  Rep.  293. 

Pl.   and   Pr.   722];    Friend   v.   Smith  Value  of  Property  and  Bamages. —  In 

Sons'  Gin,  etc.,  Co.,  59  Ark.  86;  Vinet  actions   for   the  recovery  of  property 

V,   Bres,    48    La.   Ann.  1254;    Illinois  and  damages  for    its  detention,    the 

Cent.  R.  Co.  v.  Adams,  180  U.  S.  28;  value  of  the  property  and  the  damages 

Weaver  u.  Norway  Tack  Co.,  80  Fed.  claimed  may  be  added  in  determining 

Rep.  700;  Coolidge   v,   Ray,   75    Fed.  the  jurisdictional  amount.     Thompson 

Rep.  39:  Fitchett  v.   Blows,  (C.  C.  A.)  v,  Willard,  66  Ark.  346;  Wedge  wood  v. 

74  Fed.  Rep.  47;  Western  Union  Tel.  Parr,  112  Iowa  514;  Hodge  v,  Monroe 

Co.  V.  Poe,  61  Fed.  Rep.  449.     See  also  Mercantile  Co.,  105  La.  S^;  Baker  v, 

Lehman  v.  Coulon,  105  La.  431.  Guinn,  4  Tex.  Civ.  App.  539;  Davis  p. 

Soveral Penalties. — Burrell  v,  Hughes,  Webb,  46  W.  Va.  6.     See  also  Ferguson 

ti6  N.  Car.  430.  v,  Byers,  (Oregon  1902)  67  Pac.  Rep. 

Bereral  Coantorolaiiiis  may  be  aggre-  1115,  decided  under  Hill's  Annot.  Laws 

gaied  to  determine  the  court's  juris-  Oregon,   §  908,   subdiv.   2.      But  see 

diction  thereof.     General  Electric  Co.  Barnard  v,   Devine,  (Supm.  Ct.  App. 

f.  Williams,  123  N.  Car.  51.  T.)  34  Misc.  (N.  Y.)  182,  holding,  under 

7d3.  1.  Several  Counts  —  CounU  a  statute  (New  York  City  Charter, 
Stating  Various  Causes  of  Action,  —  g  1364,  subdiv.  7)  conferring  jurisdic- 
Where  various  causes  of  action  are  tion  of  actions  for  the  recovery  of  chat- 
properly  statei  in  several  counts  the  tels  where  the  value  thereof  does  not 
jurisdiction  will  depend  on  the  aggre-  exceed  a  certain  amount,  that  juris- 
gate  amount  claimed.  Waterman  v.  diction  in  such  actions  depended  exclu- 
Glisson,  115  Ga.  95;  Wedgewood  v.  sively  upon  the  value  of  the  chattels. 
Parr,  ti2  Iowa  514;  Oilman  i/.  Ameri-  regardless  of  the  damages  for  deten- 
can  Producers'  Controlling  Co.,  180  tion.  Sec  further  Vance  c  W.  A. 
Mass.  319;  Williamsport  v.  Williams-  Vandercook  Co.,  170  U.  S.  468  {fon^ 
port  Water  Co.,  7  Pa.  Disc.  206.  Com-  struing\}\^  law  of  South  Carolina^  and 
pare  Little  Rock,  etc.,  R.  Co.  r.  Smith,  following  Loebv.  Mann.  39  S.  Car.  465), 
66  Ark.  278,  holding  that  a  justice  of  in  which  case  it  was  held  that  in  an 
the  peace  may  decide  in  one  action  action  for  trover  jurisdiction  depends 
several  claims  ex  delicto^  each  being  on  the  value  of  the  property,  regard- 
within    his    jurisdiction,    (hough    the  less  of  damages  claimed  for  its  deten- 
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793,  IMTided  Claims  or  Debt.  —  See  note  2. 

[4.  Several  Suits  Between  Same  Parties.  —  When  several 
suits  between  the  same  parties  are  consolidated,  and  a  single 
judgment  is  rendered,  the  total  amount  of  such  judgment  is  the 
amount  in  controversy  on  appeal.     See  note  2^.] 

794.  IX.  VKAG0EEGATEO  AMOUNT  —  Several  Clfdms  in  One  Snit.  — 

See  note  I. 

Uon,  such  damages  not  being  allowa-  justice's  court,  though  the  total  is  in 

ble  in  South  Carolina.  excess  of    such    court's    jurisdiction. 

In  an  Aotion  to  Foreelote  a  Mortgage,  McDonald  v.  Tison,  94  Ga.  549. 

the  amount  of  the  mortgage  Hen  and  In  Michigan  a  general  account  may 

the  value  of  the  mortgaged  property  be  split  up  under  How.  Annot.  Stat, 

will  not  be  consolidated  to  form  the  Mich.  (1882),  g  6876.     Phelps  tr.  Abbott, 

jurisdictional     amount.      Conner    v.  116  Mich.  624. 

Jacobs,  (Tex.  Civ.  App.  1899)  51  S.  W.  Splitting  by  Assignment  will  not  be 
Rep.  640.  allowed.  German  F.  Ins.  Co.  v,  Bui- 
Belief  Against  Taxes.  —  In  a  suit  by  a  lene,  51  Kan.  764. 
taxpayer  for  relief  against  taxes  2a.  Reynolds  v.  Neal,  91  Ga.  609; 
claimed  to  be  illegal,  the  amount  in  Justus's  Succession,  47  La.  Ann.  302; 
controversy  is  the  aggregate  of  the  State  v.  Fraser,  165  Mo.  242. 
taxes  sought  to  be  imposed  by  the  Goniolidation  Beenlting  in  Ezoess  of 
alleged  illegal  assessment,  and  not  Jnrisdiotion.  —  Several  actions  pending 
merely  the  amount  of  such  taxes  which  between  the  same  parties  cannot  be 
the  plaintiff  will  have  to  pay.  Sentell  consolidated  where  the  aggregate 
V.  Police  Jury,  48  La.  Ann.  96.  See  amount  will  be  in  excess  of  the  court's 
also  Brown  v.  Trousdale,  138  U.  S.  389,  jurisdiction.  Gillin  v.  Canary,  (Supm. 
which  was  a  case  in  which  many  tax-  Ct.  App.  T.)  26  Civ.  Pro.  (N.  Y.)  230, 
payers  of  a  county  sued  jointly  for  19  Misc.  (N.  Y.)  594. 
themselves  and  on  behalf  of  all  other  734.  1.  Arkansas.  —  Friend  v. 
taxpayers  of  the  county,  and  also  on  Smith  Sons'  Gin,  etc.,  Co.,  59  Ark.  86. 
behalf  of  the  county,  against  the  city  Kentucky.  —Oswald  v.  Morris,  92 
authorities  and  the  holders  of  certain  Ky.  48;  Smith  v.  Catlin,  (Ky.  1901)63 
county  bonds,  to  invalidate  the  whole  S.  W.  Rep.  473,  23  Ky.  L.  Rep.  381. 
series  of  the  bonds,  and  incidentally  to  Louisiana.  —  Landry  v.  Caffery  Cent, 
enjoin  a  tax  levied  to  pay  the  interest  Sugar  Refinery,  etc.,  Co.,  104  La.  757. 
on  the  bonds.  It  was  held  that  the  Ohio.  —  Burnap  v.  Sylvania  Butler 
pecuniary  interests  of  the  several  Co.,  1  Ohio  Dec.  no,  7  Ohio  N.  P.  217. 
plaintiffs  and  of  all  the  taxpayers  in  Pennsylvania.  —  Samson's  Estate, 
the  couniy  were  identical,  and  hence  201  Pa.  St.  590;  Jennings*  Estate,  195 
might  be  aggregated  to  form  the  juris-  Pa.  St.  406;  Staib's  Estate,  188  Pa.  St. 
dictional  amount.     And  see  in/ra,  IX.  238. 

Unagj^gated  Amount,  note.  Taxes  and  Texas.  —  Meade  v.  Warring,  90  Tex. 

Assessments  N^ot  Aggregated.  I2I. 

793.    2.  Parks  v.  Oskamp,  97  Ga.  Vir^nia.  —  While  v.   Valley  Bldg., 

802;  State  V.  Newman,  49  La.  Ann.  52;  etc.,  Co.,  96  Va.  270. 

Norvell   v.   Mecke,    127   N.   Car.  401;  fVashington.   —   Garneau     v.     Port 

Ballard  v.  Thorpe,  66  Vt.  599;    Rich-  Blakely  Mill  Co.,  20  Wash.  9:^. 

mond  V.   Henderson,  48  W.  Va.  389;  United     Slates.    —    Chamberlin     v. 

Wells  V.  Michigan  Mut.  L.  Ins.  Co.  41  Browning,    177   U.   S.  605:  Wilson  v. 

W.  Va.   131;  Hale  v.   Weston,  40  W.  Kiesel,  164  U.  S.  248;  Davis  v.  Schwartz, 

Va.  313.  155  U.  S    631;  Chapman  v.  Handley, 

Ghdms  Kay  Be  Split  and  thus  brought  151    U.   S.  443;  Auer  v.  Lombard,  (C. 

within  the  jurisdictional  limit  where  C.    A.)   72   Fed.    Rep.   209;    Busey   v. 

they  arise  from  separate  transaction.'^.  Smith,  67  Fed.  Rep.  13;  Holt  v.  Ber- 

orare  in  their  nature  divisible.    Starnes  gevin,  60  Fed.  Rep.  i. 

V.  Mutual  Loan,  etc.,  Co.,  102  Ga.  597;  Illnetrations  of  proceedings  in  which 

Simpson  v.  El  wood,  114  N.  Car.  528.  the  doctrine  has  been  applied  are  as 

In  Georgia  a  creditor  may,  with  his  follows: 

debtor's  consent,  split  his  claim  and  Creditors'    Bill.  —  State    v.    Judges, 

maintain  several  suits  thereon   in  a  105  La.  333;  Craig  t*.  Williams,  90  Va. 
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794.  Separate  Promiiei  on  One  Inftrnment.  —  See  note  2. 

795.  Claim  and  Set-off  Cannot  Be  United.  —  See  note  2. 

On  Appeals  Judgments  Cannot  Be  TTnited.  —  See  note  3. 
736.     X.  Value  DISTIKGUISHEB  FBOX  AXOUVT  —  Property  Bighta 
InvoWed.  —  See  note  I. 

500;  Davis  V.  Schwartz,  155  U.  S.  631;  See  also  x«/ra,  VIII.  3.  Several  Claims 

Smithson    v.    Hubbell,    81    Fed.    Rep.  in  One  Suit^  note  Relief  Against  Taxes, 

593;  Putney  v.  Whitmire,  66  Fed.  Rep.  T34.  2.  Hoosier  Canning,  etc., Co.  v. 

385.     But    see   infra^    X.    Value  Dis-  Donovan,  9  Ohio  Dec.  59,  holding  that 

tinguished  from  Amount^  par.  In  Suits  in  an  action  to  recover  subscriptions 

Annulling  Instruments,  made  by  several  parties  for  the  pur- 

Injunction,  —  Chamberlin  v.  Brown-  chase  of  a  factory,  the  jurisdiction  of 
ing,  177  U.  S.  605;  Ogden  Ciiy  v.  Arm-  the  court  is  determined  by  the  amounts 
strong,  168  U.  S.  224;  Citizens*  Bank  of  the  several  subscriptions,  not  by 
V,  Cannon,  164  U.  S.  319:  Fishback  v.  the  aggregate  thereof. 
Western  Union  Tel.  Co.,  161  U.  S.  96:  735.  2.  See  supra,  II.  i.  In  Genera/, 
Hagge  V.  Kansas  City  St.  R.  Co.,  104  pSiV,  Juristiiction  Unaffected  by  Counter- 
Fed,  Rep.  391;    Smithson  v.  Hubbell,  claim  or  Set-off, 

81  Fed.  Rep.  593.     See  also  Wheless  3.  Bradley  v.  Milwaukee  Mechanics 

V,  St.  Louis,  96  Fed.  Rep.  865,  wherein  Ins.  Co.,  147  Mo. 634;  Hunt  v.  Bender, 

many  cases  are  citedy  distinguished ,  and  154  U.  S.  556. 

discussed.  736.     1.  Illastrations  of  proceedings 

Ancillary    Injunction,  —  Where     the  in  which  value,  instead  of  the  claims 

same  defense  is  made  to  several  cases,  of    the    parties,    is    determinative   of 

and  all  but  one,  in  which  the  amount  jurisdiction  are  as  follows: 

is  too  small,  are  removed  to  a  federal  Where  Title  to  Realty  Is  Involved,  the 

court,  the  prosecution  of  the  one  not  value  of  the  realty  controls.     State  v, 

removed,  as  well  as  of  the  others,  may  Judges,  107  La.  487;  State  v.  Judges, 

be  enjoined  to  await  the  decision  of  52  La.  Ann.  1503;  Wight  v,  Roethlis- 

the  appellate  court.     Virginia-Carolina  berger,  116  Mich.  241 ;  Schulz  v.  Schuiz, 

Chemical  Co.  o.  Home  Ins.  Co.,  (C.  C.  (Tex.  Civ.  App.   1894)  26  S.  W.  Rep. 

A.)  113  Fed.  Rep.  i.     See  sXso  supra,  107:  Woodside  v.  Ciceroni,  (CCA.) 

v.  I.  In  General,  note  In  Ancillary  and  93  Fed.  Rep.  i;  Cooper  v.  Preston,  105 

Incidental  Proceedings.  Fed.    Rep.  403;  Green  v.  Fisk,  154  U. 

Garnishment,  —  Payne   v.   Chicago,  S.  668;  Jones  v.  Fritschle,  154  U.  S.  590. 

etc.,  R.  Co.,  170  111.  607.  Suits  for  Mere  Possession  of  Realty  in' 

Quieting    Title,  —  Stemmler    v.    Mc-  volve  only  the  value  of  the  possession. 

Neill.  102  Fed.  Rep.  660.  Moore  v.  Richardson,  ]9'7  111.  437;  MC' 

Mortgage    Foreclosure.  —  Carlow    v.  Dole     v.     Shepardson,    156    111.    383; 

Fowler,  62  Kan.  868,  63  Pac.  Rep.  737.  Herkimer    v.    Keeler,    109  Iowa  680; 

Taxes  and  Assessments  Not  Aggregated.  Towle  v.  Weise,  (Kan.  1902)  68  Pac. 

—  Taxes  which  several  taxpayers  will  Rep.  637;  McClain  v,  Jones,  60  Kan. 

each  have  to  pay  by  reason  of  the  issue  639;  Smith  v.  Benton,  7  Kan.  App.  62; 

of  municipal  bonds  cannot  be  aggre-  Casner  v.  Samis,  6  Kan.  App.  920,  51 

gated  for  the  purpose  of  giving  to  a  Pac.  Rep.  802;  State  v.  Judges,  107  La. 

federal  court  jurisdiction  of  a  joint  suit  487;  Norwood  v.  Wimby,  104  La.  648; 

to   restrain   the   issue  of  such  bonds.  Macedonia  Baptist  Church  v,  Dickin- 

Colvin  V.  Jacksonville,  158  U.  S.  456,  son,  52  La.  Ann.  704;  Immanuel  Presb. 

citing  El  Paso  Water  Co.  v.  El  Paso,  Church   v.    Riedy,  52  La.  Ann.   1353; 

152  U.  S.  157,  and  distinguishing  Brown  Newell  v.  Leathers,  50  La.  Ann.  162; 

v,  Trousdale,  138  U.  S.  389.  Waters  Pierce  Oil  Co.  v.  New  Iberia, 

Special  Assessments    against   several  47  La.  Ann.  863;  Ross  v,  Enaut,  46  La. 

properly    owners    for   local    improve-  Ann.  1250:  Lea  z^.  Orleans,  46  La.  Ann. 

ments  cannot  be  aggregated  to  give  to  1444;    Battle    r.    Atkinson,    115    Fed. 

a  federal  court  jurisdiction  of  a  joint  Rep.    384;    Reese    v.    Zinn,    103   Fed. 

suit  for  relief  against  such  assessments.  Rep.  97. 

Wheless   v.  St.  Louis,  180  U.  S.  379:  Suits  to  Establish    an    Easement   or 

Ogden  City  v,  Armstrong,  168  U.  S.  Assert  Rights  involve  the  value  of  the 

224:  Walter  2/.  Northeastern  R.  Co.,  147  easement  or  right  claimed.    Overall 

U.  S.  370.  V,  St.  Louis  Traction  Co.,  88  Mo.  App. 
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175:  Lanning  v,  Osborne,  79  Fed.  Rep.  Pelican   Saw    Mill,   etc.,   Co.,    50  La. 

657.  Ann.  404;  In  re  Soathern  Liquor,  etc.. 

Sequestration,  —  State   v.  Judges,  50  Co.,   49  La.  Ann.   1455;    Fudickar  v. 

La.  Ann.  1168.  Monroe   Athletic   Club,   49   La.   Ann. 

Administration     of     Succession,     —  1457;  Treyhan   r.    Berry,  49  La.  Ann. 

Duffy's  Succession,  50  La.  Ann.  795.  305;     Murray     v,     Sweeney,    48     La. 

Redress  of  Corporate  Wroni^s.  —  A  suit  Ann.  760;  Cleveland   t/.    Peoples  Nat. 

by  a  stockholder  for  the  redress  of  cor-  Bank,  (Tex.  Civ.  App.  1899)  49  S.  W. 

porate  wrongs  involves  the  value  of  Rep   523;  Taylor  v.  Decatur  Mineral, 

the  petitioner's  stock.     Bell  v,  Mont-  etc.,  Co..  112  Fed.  Rep.  449;  National 

gomery  Light  Co.,  103  Ala.  275.  Bank  of  Commerce  v,  Allen,  (C.  C.  A.) 

A   Suit  to  Enjoin  Infringement  of  a  90  Fed.  Rep.  545;   Putnam  v,  Timothy 

Trademark  involves  the  value  of  the  Dry-Goods,  etc.,  Co.,  79  Fed.  Rep.  454. 

trademark.     Hennessy  v.   Herrmann,  liens  on  Personalty.  —  In  suits  to  en- 

89  Fed.  Rep.  669.  force  contractual  liens  on  personalty, 

On  a  Motion  to  Quash  an  Execution^  the  value  of  the  property  is  the  lest  of 

the  face  value  of  the  execution  is  the  jurisdiction.      Cantoni     r.    Betts,    70 

amount  involved.     Force  v.  Van  Pat-  Conn.  386;  De  Vaughn  v.  Byrom,  no 

ton.  149  Mo.  446.  Ga.  904;  Jecker  v.  Fhy tides,  (Tex.  Civ. 

An  Application  for  a  Receiver  for  a  App.  1901)65  S.  W.  Rep.  1 129;  Conner 

Corporation  depends  upon  the  value  of  f.  Jacobs,  (Tex.  Civ.  App.  1899)  51  S. 

the   petitioner's  stock.      Robinson   v,  W.  Rep.  640;  Schwartz  v.  Frees,  (Tex. 

West  Virginia  Loan  Co.,  90  Fed.  Rep.  Civ.   App.    1895)  31   S.   W.  Rep.  214; 

770.       Compare    Towle    v,    American  Lake   Nav.   Co.    v.    Austin   Electrical 

BIdg.,  etc.,  Soc,  60  Fed.  Rep.  131.  Supply  Co.,  (Tex.  Civ.  App.  1895)  30  S. 

In  Attachment  the  amount  in  contro-  W.  Rep.  832;  Endel  v.  Norn's,  15  Tex. 

versy   between    the   plaintiff  and   the  Civ.  App.  140;  Austin  Real  Estate,  etc., 

principal  defendant,  and  not  the  value  Co.    v,    Bahn,   87  Tex.   582;  Smith  v. 

of  the  property  attached,  determines  Carroll,  (Tex.  Civ.  App.  1902)  66  S.  W. 

the   right  to   issue   the   writ.     Fly   v.  Rep.    863;   Wisbey   v.    Houston    Nat. 

Grieb,  62  Ark.  209;  Surine  v.  Ft.  Dear-  Bank,  (Tex.  Civ.  App.  1902)  67  S.  W, 

born    Nat.    Bank,    59    111.   App.   329;  Rep.  195. 

Schnabel  r.  Jacobs,  (Ky.  1899)  49  S.  W.  A  Federal  Court  will  not  entertain  a 

Rep.  774;  Landa  v.  Mercantile  Bank-  suit    to    enforce   a   chattel    mortgage 

ing  Co.,  10  Tex.  Civ.  App.  582.  where  the  plaintiff's  claim  is  less  than 

A  Claimant  of  Attached  Property  v[i2<y  the  jurisdictional  amount.      Stillwell- 

litigate  the  title  thereto  in  (he  attach-  Bierce,  etc.,  Co.   v.  Williamston  Oil, 

roent  proceedings  though  the  value  of  etc.,  Co  ,  80  Fed.  Rep.  68. 

such    property    exceeds    the  jurisdic-  Gleneral  Liens. —  In  suits  to  subject 

tional  limit  of  the  court  trying  the  case,  property  to  a  general  lien  thereon  given 

Fly  V,  Grleb.  62  Ark.  209;  Corthell  v,  by  law,  as  a  laborer's  lien,  etc.,  the 

Mead,  19  Colo.  386;  Springfield  Engine,  amount  of  the  lien  claim  is  the  amount 

etc.,  Co.  V.  Glazier,  55  Mo.  App.  95;  in  controversy,  since  only  so  much  of 

Grambling  v,  Dickey,  118  N.  Car.  986.  the   property   is    seizable    as  will   be 

In  Garnishment  Proceedings  the  juris-  necessary  to  satisfy  the  lien.  Irwin  v, 
diction  of  the  trial  court  is  determined  Bexar  County,  (Tex.  Civ.  App.  1901) 
by  the  amount  in  controversy  between  63  S.  W.  Rep.  550. 
the  plaintiff  and  the  principal  defend-  In  Distress,  the  plaintiff's  demand, 
ant.  Pomeroy  v.  Rand,  157  111.  176,  not  the  value  of  the  property,  is  de- 
reversing  54  111.  App.  522;  Hoi  yoke  terminative  of  the  jurisdiction.  Bo- 
Envelope  Co.  v,  Heai^ler,  10  Kan.  App.  hannon  v.  Roensch,  13  Tex.  Civ.  App. 
572.  But  see  Traylor  v.  Allen,  61  Ark.  218;  Dazey  v,  Pennington,  10  Tex.  Civ. 
13,  wherein  it  was  held  thac  a  justice  App.  326;  Yeiser  v.  Taylor,  (Tex.  Civ. 
must  dismiss  garnishment  proceeding's  App.  1895)  31  S.  W.  Rep.  84;  Lawson 
when  the  garnishee's  answer  discloses  v.  Lynch,  9  Tex.  Civ.  App.  582. 
a  debt  in  Its  nature  indivisible  and  in  Ixgnne^ions.  —  For  the  amount  in  con- 
excess  of  the  justice's  jurisdiction.  troversy   in   injunction    suits  see   In- 

Trust  Funds,  —  In  suits  for  adminis-  junctions. 

iration  or  distribution  of  trust  or  other  The  Value  as  Alleged  is  prima  facie  ihe 

specific  funds,  the  amount  of  the  fund  value    in    controversy.     Thurston    v. 

is  the  test  of  jurisdiction.     MacVeagh  Lamb,  90  Iowa  363;  Parker  z/.  Bradford. 

V.   Roysten,    172   III.    515;    Matter  of  68  Minn.  437;  Houston  Ice,  etc.,  Co.  z/. 
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737.     Suite  in  ^oetmenc.  —  See  note  I. 

Enfoning  Liens  Against  Land.  —  See  note  3. 
728.     In  Suite  Annulling  Instnunente.  —  See  note  I, 

Speoifle  Personal  Property.  —  See  note  2. 


North  Galveston  Imp.  Co.,  (Tex.  Civ. 
App.  1902)  67  S.  W.  Rep.  1079:  Euless 
V.  Russell,  (Tex.  Civ:  App.  1895)  34  S. 
W.  Rep.  176;  Lake  Nav.  Co.  v.  Austin 
Electrical  Supply  Co.,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  832;  Winchell  v. 
Waukesha,  no  Wis.  loi;  Reese  v.  Zinn, 
103  Fed.  Rep.  97;  Jones  v.  McCormick 
Harvesting  Mach.  Co.,  (C.  C.  A.)  82 
Fed.  Rep.  295;  Smith  v,  Bivens,  56 
Fed.  Rep.  352.  See  also  supra,  II.  i. 
In  General,  But  see  Herri n  v,  Pugh, 
9  Wash.  637,  wherein  it  was  held  that 


allowed  to  sue  in  a  federal  court  to  set 
aside  a  sale  under  the  deed  of  trust. 
The  court  laid  stress  on  the  fact  that 
the  plaintiff  was  not  suing  10  enforce 
the  payment  of  his  bond,  but  merely  to 
restore  it  and  the  deed  of  trus>t  to  their 
status  before  the  sale,  and  to  preserve 
the  rights  incident  to  such  status. 

In  Louisiana  the  amount  in  contro- 
versy in  a  revocatory  action  is  the 
plaintiff's  claim  when  the  value  of 
the  property  is  more  than  such  claim, 
the  reason  being  that  the  sale  will  be 


a  bare  allegation  of  value  in  the  plain-    revoked  only  to  the  extent  of  the  plain- 
tiff's petition,  unsupported  by  anything    tiff's  claim.     Flshel  v,  Alexander,  48 


else  in  the  record,  is  insufficient  to 
confer  appellate  jurisdiction.  See 
further  Denver  First  Nat.  Bank  v. 
Follell,  27  Colo.  512;  Conly  v.  Boyvin, 
25  Colo.  498. 

727.  1.  Matthews  v.  Rising,  194 
Pa.  St.  217. 

8.  Amato  v.    Ermann,  47  La.  Ann. 


La.  Ann.  1533;  Moore  v.  Ringuet,  45 
La.  Ann.  1115.  But  when  the  value 
of  the  property  is  less  than  the  plain- 
tiff's claim,  the  value  is  the  only 
amount  in  controversy.  State  v. 
Judges,  50  La.  Ann.  126. 

Annulling  Mortgages.  —  In  a  suit  by  a 
creditor  to  set  aside  a  mortgage  ex- 


967;  Clotilde  V.  Lutz,  73  Mo.  App.  37;    ecuted  by  his  debtor,  the  amount  in  con- 


Burton  V.  Archinard,  (Tex.  Civ.  App. 
1S99)  49  S.  W.  Rep.  684;  Cox  V. 
Wright,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  294.  But  see  Florance  v,  Morien, 
98  Va.  26;  Cash  v,  Humphreys.  98  Va. 

477. 

On  Appeal  by  the  Plaintiff  from  the 

refusal  of  the  court  to  enforce  a  lien, 

(he  amount  of  the  lien,  not  the  value 

of   the  land,  is  determinative  of  the 

jurisdiction.     Hidy  v.  Hanson,  (iowa 


troversy  in  the  trial  court  is  the  amount 
of  the  mortgage.  Can  ton  i  v.  Belts,  70 
Conn.  386. 

In  the  Federal  Courts  a  creditor  can- 
not maintain  a  suit  to  annul  a  mort- 
gage executed  by  his  debtor  where  the 
creditor's  claim  is  less  than  the  juris- 
dictional amount.  Putney  v.  Whit- 
mire,  66  Fed.  Rep.  385. 

Nor  can  a  creditor  appeal  to  a  federal 
court  from  a  judgment  sustaining  a 


1902)  89  N.  W.  Rep.  36;   Forest  Hill    mortgage    executed    by    his    debtor. 


Bldg.,   etc.,   Assoc,   v,  McEvoy,  (Ky. 
1902)  66  S.  W.  Rep.  1031. 

72S.  1.  Contra.  —  Sho waller  v. 
Rupe,  (V^a.  1897)  27  S.  E.  Rep.  840  [in 
which  case  the  court  ignored  Kahn  v. 
Kerngood,  80  Va.  342]:  Alkire  Grocery 


where  the  amount  of  the  mortgage  is 
less  than  the  jurisdictional  amount. 
Davis  V,  Schwartz,  155  U.  S.  631. 

2.  Barnard  v.  Devine,  (Supm.  Ct. 
App.  T.)  34  Misc.  (N.  Y.)  182  (decided 
under  New  York  Ciiy  Charter,  g  1364, 


Co.  V.  Richesin,  91  Fed.  Rep.  79;  Wer-  subdiv.  7),  wherein  it  was  held  that, 

ner  v.  Murphy,  60  Fed.  Rep.  769.  in  an  action  for  the  recovery  of  specific 

Bait  to  Annul  Title.  —  Where  a  former  personalty,     the     Municipal     Court's 

owner  of  land  sues  a  purchaser  thereof  jurisdiction  is  determined  exclusively 

at  a  tax  sale,  to  set  such  sale  aside,  the  from  the  value  of  the  property,  and 

amount  in  controversy  is  the  value  of  that  such  court  may  render  judgment 

the   land.     Felch   v.    Travis,   92   Fed.  for  any  amount  of  damages,  the  latter 


Rep.  210.  See  also  Cowell  v.  City 
Water-Supply  Co.,  0  Fed.  Rep.  769, 
wherein  the  holder  of  a  water  com- 
pany's bond  for  less  than  two  thousand 


being  merely  incidental  to  the  main 
purpose  of  the  action.  The  provision 
under  which  this  case  was  decided  pro- 
vides that  the  New  York  City  Munici- 


dullars,  which  was  secured,  with  other  pal  Court  has  jurisdiction  of  actions  to 
bonds,  by  a  deed  of  trust  on  property  recover  chattels,  with  or  without 
worth  over  two  thousand  dollars,  was    damages,    where    the    value    of    the 
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731.  XU  Appealable  AMOITHT.  —  [The  General  Principle  which 
governs  the  determination  of  the  amount  in  controversy  on  appeal 
seems  to  be  that  the  court  will  look  to  the  amount  or  value  of 
which  the  appellant  will  be  deprived  or  for  which  he  will  be  liable 

by  virtue  of  the  judgment,  or  portion  thereof,  complained  of. 
See  note  a.] 

chattels  does  not  exceed  five  hundred  Rep.  107;   Jones  v.  McCorroick   Har- 

doUars.  veBting  Mach.  Co.,  (C.  C,  A.)  82  Fed. 

Yalae  of  OiBoe.  —  Peters  v.  Bell,  51  Rep.  395. 
La.  Ann.  1631,  Krakauer  v,  Caples,  5  Where  Damages  Are  Demanded  iox  \Mt 
Tex.  Civ.  App.  264.  But  see  State  v.  detention  of  the  property,  the  amount 
McKone,  95  Wis.  216,  wherein  it  was  in  controversy  is  the  value  of  the  prop- 
held  that  a  suit  to  try  title  to  an  office  erty  plus  the  damages.  Thompson  v. 
does  not  involve  any  pecuniary  amount  Willard,  66  Ark.  346;  Wedgewood  v. 
within  the  meaning  of  the  statute  fix-  Parr,  ii3  Iowa  514;  Baker  z/.  Guinn,  4 
ing  the  pecuniary  limits  of  appeals.  Tex.  Civ.  App.  539.  But  see  Vance 
-  In  Beplevin  the  amount  in  contro-  v,  W.  A.  Vandercook  Co.,  170  U.  S. 
versy  is  the  value  of  the  property.  468  {construing  the  laws  of  South  Caro- 
Denver  First  Nat.  Bank  v,  Follett,  27  Una  in  regard  to  trover,  9it\^  following 
Colo.  512;  Conly  v,  Boyvin,  25  Colo.  Loeb  v,  Mann,  39  S.  Car.  465),  in  which 
498;  Rohe  V.  Pease,  189  111.  207;  Cruik-  case  it  was  held  that  in  South  Carolina 
shank  v,  W.  W.  Kimball  Co.,  75  111.  jurisdiction  of  an  action  of  trover  de- 
App.  231;  George  v.  Hunter,  5  Kan.  pends  exclusively  upon  the  value  of 
App.  250;  Parker  z'.  Bradford,  68  Minn,  the  property,  whether  damages  are  or 
437;  Thomas  v,  Cooksey,  130  N.  Car.  are  not  claimed,  damages  for  detention 
148;  Houston  Ice,  etc.,  Co.  v.  North  not  being  allowed  in  that  state. 
Galveston  Imp.  Co.,  (Tex.  Civ.  App.  The  PlaintijTs  Ciaim^  and  Not  the 
1902)67  S.  W.  Rep.  1079.  Value  of  the  Property^  is  determinative 

In  Maryland  a  justice's  furisdiction  of  jurisdiction   of    an   action   for   the 

in  an  action  of  replevin  depends  upon  value  of  the  property  converted  by  the 

the   value  of   the  property,  as  ascer-  defendant,   where  such  claim   is  less 

tained  by  appraisers.     Darrell  v.  Bis-  than  the  real  value  of  the  property, 

coe,  94  Md.  684,  decided  under  Pub.  since   in   no  event  could  the  plaintiff 

Gen.  Laws  Md.,  art.  52,  §  6.  recover  more  than  he  seeks  to  recover. 

Likewise  in  Nebraska^  piior  to  Laws  Hannon   v.    Bramley,   65   Conn.    193; 

Neb.    1899,    c.    92,    Code    Civ.    Pro.,  Coleman  v.  Bell,  (Tex.  Civ.  App.  1899) 

§  1039,  a  justice's  jurisdiction  in  re-  50  S.  W.  Rep.  155. 

plevin  depended  on  the  value  of  the  A  Suit  in  Equity  for  the  recovery  of 

property,  as  ascertained  by  appraisers,  specific  personalty  involves  the  value 

Selb^  V.  McQuillan,  59  Neb.  158;  Kil-  of  the  property.     Ryan   v.   Seaboajd, 

patrick-Koch  Dry  Goods  Co.  «/.  Rosen-  etc.,  R.  Co.,  89  Fed.  Rep.  397. 

berger,   57   Neb,  370,    both   of   which  731.   a. /»(/<<3fi^j.-- Dearborn  County 

cases  were  decided  under  Code  Civ.  v.  Kyle,  137  Ind.  421. 

Pro.   Neb.,  ft   1038.      By   Laws   Neb.  /pw<j. -— Milesv.  Tomlinson,  iiolowa 

1899,   c.   93,  a  justice  is  divested  of  322. 

jurisdiction  if  it  appears  on  trial  that  Kansas.  —  Missouri   Pac.   R.  Co.  v. 

the  value  of  the  property  is  in  excess  Johnston,  etc.,  Dry-Goods  Co.,  9  Kan. 

of  his  jurisdiction,  though  the  value  App.  738;  Grant  z/.   Robb,  (Kan.  1902) 

as  ascertained  by  the  appraisers  was  67  Pac.  Rep.  852. 

within  his  jurisdiction.  Kentucky,  —  Guthrie  v.  Smith,  (Ky. 

Troyer, —  Where    No    Damages    Are  1896)   35   S.    W.    Rep.   918;    Mauk    7j. 

Demanded  for  the  detention  of  prop-  Harper,  (Ky.  1893)  24  S.  W.  Rep.  241; 

erty  the  amount  in  controversy  in  an  Dunning  v,  Lacey,  96  Ky.  611. 

action   of   trover  is   the  value  of   the  Louisiana, —  Wegmann  z^.  Wegmann, 

property.    Sharpe  v,  Barney,  114  Ala.  52  La.  Ann.  947;  State  v.  Judges,  48 

361;  Barth  v.  Union  Nat.  Bank,  67  111.  La.  Ann.  672;  Armstrong  v.  Vicksburg, 

App.   131:    Stinson    v.   Cook,  53  Kan.  etc.,  R.  Co.,  46  La.  Ann.  1448. 

170;  Euless  V.  Russell,  (Tex.  Civ.  App.  Ohio.  —  Draper  v.  Clark,  59  Ohio  St. 

1^95)  34  S,    W.    Rep.    176;  Schulz   v.  336. 

SchuU,  (Tex.  Civ.  App.  1894)  26  S.  W.  Texas,  —  Baker  v,  Guinn,  (Tex.  Civ, 
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App.  1895)  32  S.  W.  Rep.  370;  Build-  amount  of    all    the    judgments  com- 
ing, etc.,  Assoc.  V.  Cunningham,  92  plained  of.     Douglas  v,  Kansas  City, 
Tex.  155;  Tufts  V,  Hodges,  8  Tex.  Civ.  147  Mo.  428. 
App.  24x>.  OonMnt  of  PartieB  cannot  confer  ap- 

Virj^inia.  —  Bunting  v,  Cochran,  99  pellate     jurisdiction.      McClaskey    v, 

Va.  558;  Schnielz  v.  Rix.  95  Va.  509;  Lake  View  Min.,  etc.,  Co.,  18  Colo.  65. 

Showalter  v,  Rupe,  ^Va.  1897)  27  S.  E.  See  also  supra^  V.  3.  Amount  Unaffected 

Rep.    840;    Hicks    v.    Roanoke    Brick  by  Agreement  of  Parties, 

Co..  94  Va.  741;  Maddock  v,  Skinker,  Trial  de  Novo.  —  Where  the  case  will 

93  Va.  479.  be  tried  de  novo  in  the  appellate  court. 

West  Firptnia,  —  Hedrick  v.  Mutual  the  rule  is  the  same  as  on  other  ap> 

Guarantee  Bldg.,  etc.,  Assoc,  (W.  Va.  peals.     Dunning  v.  Lacey,  96  Ky.  611. 

1902)  41   S.    £.    Rep.    118;   Deaton   v.  Compare  Troy  v.  Hallgarth,  35  Oregon 

Mitchell,  45  W.  Va.  670;  Faulconer  v.  162. 

Stinson,  44  W.  Va.  546.  Amount     on     Appeal    Different    from 

Wisconsin,  —  Troy   Carriage   Co.   v.  Amount  in  Trial  Court.  —  The  Amount  in 

Bonell,  102  Wis.  424;  Widman  v.  Gay,  Controversy   Is   Sometimes   Less  on  Ap- 

loi   Wis.  325;  Burkhardt  v,   Elgee,  93  peal  than   it   was  in    the   trial    court. 

Wis.  29.  Cook  V.  Daugherty,  99  Va.  590,  holding 

United  States,  —  Decker  v.  Williams,  that  the  plaint  Ifif  in  a  suit  to  enforce  a 
73  Fed.  Rep.  308;  Texas,  etc.,  R.  Co.  lien  for  less  than  an  appealable  amount 
y.  Gentry.  163  U.  S.  363:  Keogh  r.  could  not  appeal  from  a  judgment  re- 
Orient  F.  Ins.  Co.,  154  U.  S.  630.  fusing  to  enforce  the  lien,  though  the 

Canada.  —  Lachance  v.  La  Soci6t6  De  value   of    the   property   exceeded   the 

PrSts,  26  Can.  Sup.  Ct.  200;  Kinghorn  minimum  appealable  limit,  and  wasde- 

V.  Larue,  22  Can.  Sup.  Ct.  347.  terminative  of  the  jurisdiction  of  the 

Compare  Voigt  v.   Kersten,   164  111.  trial  court;  Tufis  v.   Hodges,  8  Tex. 

314;  Chicago,  etc.,  R.  Co.  v,  Davis,  159  Civ.  App.  240,  holding  that  where /^ii- 

III.   53:  Gilmore  v,  Courtney,  158  111.  dente  lite  property  on  which  a  lien  is 

432,  which  cases  seem  to  be  contra,  but  claimed  is  destroyed,  its  value  cannot 

are  not,  as  they  depend  upon  the  pe-  be  considered  in  determining  the  right 

culiar    wording  of   the   statute  under  to  appeal,  though  such  value  was  the 

which  they  were  decided.  amount    in    controversy   in    the  trial 

Trust  Funds  Involved.  —  On  appeal  court;  Cowen  v.  Evans,  22  Can.  Sup. 
from  a  judgment  affecting  the  distribu-  Ct.  328,  holding  that  where,  pending  a 
tion  of  trust  or  other  funds  in  the  hands  suit  for  the  rescission  of  a  building 
of  the  court,  the  whole  amount  to  be  contract  and  for  damages,  the  building 
distributed  is  the  amount  in  contro-  is  completed,  the  value  of  the  contract 
versy.  MacVeagh  v.  Roysten,  172  III.  cannot  enter  into  the  determination  of 
515;  Magi's  Succession,  107  La.  208;  the  appealable  amount.  See  also  Frost 
Sligo  Iron  Store  Co.  v.  Blanks,  105  t'.  Rowan,  (Ky.  1900)  56  S.  W.  Rep.  427; 
La.  663;  Receivership  of  Sheets  Lum-  Kaufman  v.  Cade,  107  La.  144:  Puy- 
ber  Co.,  104  La.  771;  White's  Succes-  allup  Light,  etc.,  Co.  v.  Stevenson,  21 
sion,  51  La.  Ann.  1702;  Hamilton  z\  Wash.  604;  Pittsburgh  Locomotive, 
His  Creditors,  51  La.  Ann.  1035;  Mul-  etc.,  Works  v.  National  Bank,  154  U. 
ledy's  Succession.  47  La.  Ann.  1580.  S.  626,  d^tV/tm^f/fx^fMi^  Bennett  v.  Butter- 
See  also  Kuh  V,  Garvin,  53  Mo.  App.  worth,  8  How.  (U.  S.)  124:  all  holding 
64.  that  where,  pending  an  action  for  the 

In  Louisiana  the  amount  to  be  dis-  possession  of  property  and  for  dam- 

iributed  is  expressly  made  a  test  of  ap-  ages,  the  property  is  surrendered  to  the 

peal    to   the    Supreme  Court.     Const,  plaintiff,  it  is  thereby  eliminated  from 

La.,  art.  85.     See  also  Mascari's  Sue-  the  controversy,  and  cannot  enter  into 

cession.  105  La.  322;  Kline  &.  Murphey,  the   question  of  the  right  of    appeal. 

50  La.  Ann.  518.  And  see  generally  supra^  III.  "i.  Juris- 

After    Remand.  —  Where    the    lower  diction  Ousted;  X.    Value  Distinguished 

court,  after  remand,  imposes  upon  the  from   Amount;    infra,  XII.    I.     When 

appellant  an  additional  burden  not  con-  Plaintiff  Appeals,   and  par.  On  Appeal 

tern  plated  by  the  order  of  remand,  he  from  a  Refusal  by  Court  to  Enter  a  Judg» 

cannot  appeal  unless  such  burden  is  ment. 

alone  of  sutficient  amount.     City  Bank  The  Appealable  Amount  Is  Sometimes 

v.  Hunter,  152  U.  S.  512.  More  than  the  Amount  in  the  Trial  Court. 

Cross-appeals   involve   the  aggregate  — See  infra^  XIJ.   |.    When  Plaintiff 

aw 
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731.     1.  When  Plaintiff  Appeals.  —  See  note  i. 

Appeals,  note  Defendant's  Counterclaim;  California,  —  People  v.  Madden,  134 

3.  /*  InUrmediate  Appeals^  note,  Judj^~  Cal.  611. 

ment  and  Counterclaim  Consolidated,  Indiana.  —  Conner  v.  Citizens  St.  R. 

Mandamus  to  Enforoe  Appeal.  —  Man-  Co.,  (Ind.  App.   1S95)  42   N.  £.  Rep. 

damus  will  not  lie  to  compel  a  lower  247:    Dearborn   County   v.    Kyle,    137 

court  to  entertain  an  appeal  in  a  case  Ind.  421. 

wherein  the  amount  involved  is  less  Kansas,  —  Beachy  v,  Ryan,  4  Kan. 

than  th«*  minimum  limit  of  the  appeU  App.  372. 

late  jurisdiction  of  the  court  to  which  Louisiana.  —  Levert    v,    Sharpe.    52 

the  application  for  the  mandamus  is  La.  Ann.  599;  Foster's  Succession,  51 

made.     State  v.  Superior  Ct.,  24  Wash.  La.    Ann.    1670;    Moore    v,    Ringuet, 

605.  45  La.  Ann.  1115. 

Oamiahment. —  On    an    Appeal   by  a  Mississippi,  —  Schlicht    v.    Callicoil, 

Garnishee  from    a    judgment  against  76  Miss.  487;  Biddle  v,  Paine,  74  Miss. 

him  ihe  amount  in  controversy  is  the  494. 

amount  of   the   judgment.      Mayo  v.  Missouri.  —  Kane  v.  Kane,  146  Mo. 

Hansen,  94  Wis.  610.    ButseeSchreiner  605;  Hennessy   v.   Bavarian    Brewing 

V.  Eniel,  26  Wash.  555,  wherein  it  was  Co.,  145  Mo.  104;  State  v.  Rombauer, 

said  that  a  garnishee's  right  of  appeal  130  Mo.  288. 

depends  upon  the  '*  amount  claimed  "  Nebraska,  —  Moise  v,  Powell,  40  Neb. 

from  him.     In  this  case  the  judgment  671. 

against  the  garnishee  as  well  as  the  Texas. —  Grooms  z'.  Atascosa  County, 

amount    claimed    was    less   than   the  (Tex.  Civ.  App.   1895)  29  S.  W.   Rep. 

minimum     appealable     amount,    and  73. 

the  appeal  was  denied.  IVashin^ton,  —  Moskeland     v.     Ste- 

On  an  Appeal  by  the  Plaintiff' irom.  a  phens,  18  Wash.  693. 

judgment  in  favor  of  a  garnishee,  the  IVest  Virginia.  —  Case  Mfg.  Co.  v. 

amount  in  controversy  is  the  amount  Sweeny,    47   W.    Va.   639;    Arnold   v. 

claimed  from  the  garnishee.     Payne  v.  Lewis  County  Ct.,  38  W.  Va.  142. 

Chicago,  etc.,  R.  Co.,  170  III.  607.  The  Plaintiff f  Claim  Need  Kot  Be  Fi. 

Atti^hment.  —  On    an  Appeal  by  the  nally  Ac^ndioated  in  order  to  make  it  de- 

Claimant    of    Attached    Property     the  terminative  of  his  right  to  appeal.     It 

amount  in  controversy  is  the  value  of  is  sufficient  if  it  is  substantially  affected 

the    property.       Herrin    v.    Pugh,    9  by  the  order  complained  of.     Cabell  v. 

Wash.  637.  Patterson,   98    Ky.    520,    wherein   the 

The  same  rule  has  been  applied  on  plaintiff,  whose  claim  was  sufficient  to 

an  appeal  by  the  plaintiff  from  a  judg-  confer     appellate     jurisdiction,     was 

ment  in  favor  of  the  claimant.     Martin  allowed  to  appeal  from  an  order  deny- 

V.   Duncan,   156  III.  274,  wherein  the  ing  the  priority  of  such  claim  as  a  lien 

appellate   court  assumed   jurisdiction  upon  a  certain  fund,  though  the  fund 

because  of  the  value  of  the  property,  was  too  small  to  confer  appellate  juris- 

tbough  the  plaintiff's  claim  was  below  diction;  In  re  Moss  Cigar  Co.,  50  La. 

the     court's    juiisdiction.       See    also  Ann.  789,  wherein  a  creditor  holding  a 

Andrews  V.  Pattee,  79  Miss.  80  wherein  claim  against  an  insolvent  corporaiion 

the  value   of  the  property  levied  on  of  sufficient  amount  to  confer  appellate 

under  execution  was  held   to   be  the  jurisdiction    was    allowed    to   appeal, 

test  of  a  claimant's  right  to  appeal,  regardless  of  the  amount  of  the  assets 

the  amount    in    controversy  between  of  the  corporation,  from  a  judgment 

the  plaintiff  and  the  defendant  being  appointing  a  corporate  receiver,   and 

less  than  the  appealable  amount.    Com-  suspending  the  appellant's  right  to  sue 

pare  White  Castle  Lumber,  etc.,  Co.  v.  on  his  claim.     Compare  Germania  Sav. 

Hart,  48  La.  Ann.  1034,  and  Lehman  Bank  v.  Muller,  52  La.  Ann.  553. 

V.  Hart,  48  La.  Ann.  1277,  both  cases  I>6fendant*B  Counterolaim.  —  Where  the 

holding  that  an  intervener  may  appeal  plaintiff's  claim  is  disallowed,  and  a 

if  the  principal  demand  is  sufficient,  judgment  is  rendered  against  him  on 

though  his  own  claim  is  too  small  to  the     defendant's     counterclaim,     the 

confer  appellate  jurisdiction.  plaintiff  may  appeal  if  the  aggregate 

T31.     1.  Faulconer    v.    Stinson.  44  of  his  claim  and  the  judgment  reaches 

W.  Va.  546,  citing  i  Encyc.  of  Pl.  and  the    appealable    amount.     Walter    A. 

pR.  731.     See  also  the  following  cases:  Wood  Mo>ving.  etc.,  Mach.  Co.  v.  Tay- 
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lor,  104  Ky.  217;  Widman  v.  Gay,  loi  nesscy,  141  Mo.  527;  Dowd  v.  Westing- 

Wis.  325.  house  Air  Brake  Co.,  57  Mo.  App.  2ig; 

fn  Texas  a  plea  in  reconvention  for  People's  Bldg.,  etc.,  Assoc,  r.  Zim- 
an  appealable  amount  will  give  to  the  merman.  65  Ohio  St.  176;  Marchant  v, 
plaintiff  a  right  to  appeal  though  his  Healy,  94  Va.  614;  Keogh  v.  Orient 
claim  is  less  than  the  appealable  F.  Ins.  Co.,  154  U.  S.  639.  Contra^ 
amount.  Tucker  v,  Williams,  (Tex.  Vaughn  v.  Gloer,  108  Ga.  238;  Guyer 
Ci\r.  App.  1900)  56  S.  W.  Rep.  585;  v,  Caldwell,  189  Hi.  581. 
Schneider  v,  Luckie,  (Tex.  Civ.  App.  The  Difference  Between  ike  Claim  and 
1898)  47  S.  W.  Rep.  6S5;  Crosby  v,  t^  Amount  A Jmifted  by  iht  deiendant 
Crosby,  92  Tex.  441.  But  as  decided  is  the  test  of  the  plaintiff's  right  lo  ap- 
in  these  cases  and  also  in  Kiel  v.  Camp-  peal  from  a  judgment  disallowing  the 
bell,  (Tex.  Civ.  App.  1901)63  S.  W.  balance  of  bis  claim.  State  v.  Judges, 
Rep.  659,  the  plaintiff's  claim  and  the  48  La.  Ann.  672;  Henk  v.  Baumann, 
defendant's  counterclaim  cannot  be  100  Wis.  28.  See  also  supra^  III.  3. 
added  in  order  to  confer  appellate  Jurisdiction  Ousted,  note.  Amount  Re- 
jurisdiction.  Compare  Lister  v.  Camp-  mitted  Pendente  Lite  Prevents  Appeal, 
bell,  (Tex.  Civ.  App.  1898)  46  S.  W.  In  Indian  Territory  the  amount  of  the 
Rep.  876;  Winders.  Weaver,  (Tex.  Civ.  judgment  is  the  absolute  criterion  of 
App.  1896)  37  S.  W.  Rep.  376,  both  an  appeal  from  a  decision  of  a  United 
cases  holding  that  the  claim  and  States  commissioner  though  the  plain- 
counterclaim  may  be  added  to  confer  tiff  is  the  appellant.  28  U.  S.  Stat,  at 
appellate  jurisdiction.  L.  696,  c.   145,  §  4;  Butler  v.    Penn, 

Trial  on  Cross-complaint,  — Where  a  (Indian  Ter.  1901)  61  S.  W.  Rep.  987; 

case  is   tried   solely  upon   the   issues  Morrow  v,  Burney,  2  Indian  Ter,  440; 

presented   by   a  cross-complaint,   and  Baldwin  v.  Farris,  2  Indian  Ter.  438. 

judgment  is  rendered  thereon  for  the  See  also  infra,  XII.  2.  a.  No  Counter- 

defendant,  the  amount  of  the  recovery  claim  Filed^  note, 

is  the  test  of  the  plaintiff's  right   to  In  Canada  under  54  &  55  Vict.,  25,  the 

appeal.     Weiss  v.  Gullett,  (Colo.  1901)  amount  claimed  below  is  the  absolute 

,67  Pac.  Rep.  155.  criterion  of  an  appeal  whenever  such 

Prasnmption  that  Amount  Claimed  Is  amount  is  different  from  the  recovery. 

Beal  Amount  Overcome.  —  The  Amount  Laberge  v.  Equitable  L.  Assur.  Soc,  24 

Recoverable  under  the  Plaintiff* s  Plead-  Can.  Sup.  Ct.  59,  wherein  the  rule  an- 

in^s  determines   his   right  to  appeal,  nounced  was  applied  to  an  appeal  by 

Dearborn   County   v.    Kyle.    137   Ind.  the  plaintiff.     This  case  reinstates  the 

421;  Pampel  v.   Downey,  (Kan.   1902)  doctrine  announced  in  Levi  v.  Reed,  6 

68  Pac.  Rep.  607.  Can.  Sup.  Ct.  482.  which  latter  case 

The  Amount   Recoverable    under   the  had  been  previously  ^2/^rrf</r</ in  accord- 

Plaintiff's    Evidence    determines    his  ance  with  the  judgment  of  the  Privy 

right  to  appeal.     McFadden  v,  Rhodes,  Council  in  Allan  v.  Pratt,  13  App.  Cas. 

19    Ind.     App.    487;    Kirchgraber    v,  780.     Compare  Lachance  v.  La  Soci£td 

Lloyd,  59  Mo.   App.   59;    Widman  v,  De  Prdts,  26  Can.  Sup.  Ct.  200,  and 

Gay,  loi  Wis,  325:  Burkhardt  z^.  Elgee,  Kinghorn  v,  Larue,  22  Can.  Sup,  Ct. 

93  Wis.  29;  Gorman  v.  Havird,  141  U.  347,  in  both  of  which  cases  it  was  held 

S.    2o6.     See  also  Thacher    v,    Hope  that  where  the  appeal  depends   upon 

Cemetery    Assoc,     146     N.    Y.    381,  the  amount  in  controversy,  as  in  a  case 

wherein  it  was  held  that  if  the  plain-  of  a  third  opposition  contested  by  the 

tiff's  claim  is  reduced  below  the  ap-  plaintiff   in  the  principal   action,    the 

pealable  amount  by  the  elimination  of  right  to  appeal  depends  upon  the  pe- 

items   which,    according    to    his   own  cuniary  interest  of  the  appellant, 

method  of  computation,  are  barred  by  Bight   to    Appeal    Kot    Conferred   hy 

the  statute  of  limitations,   he  cannot  Amendment.  —  An  Amendment  Chiming 

appeal.  Additional  Damages^    but    which   was 

The  Difference  Betiveen  the  Claim  and  properly  rejected,  cannot  be  considered 

the  Recovery  is  the  amount  in  contro-  in  determining  the  plaintiff's  right  to 

versy   on   an   appeal   by   the   plaintiff  appeal.     Cully  v.   Louisville,  etc.,  R. 

from  a  judgment  in  his  favor  for  less  Co.,  loi  Ky.  319. 

than  his  claim.     Biddle  v.  Pierce,  141  The  Plaintiff  Cannot  Amend  His  Pe- 

Ind.  148;  Obert  v.  Oberlin  Loan,  etc.,  tition  After  Judgment  against  him  so 

Co.,  54  Kan.  750;  Douglas  v,  Kansas  as  to  claim  an  appealable  amount,  the 

City,    147   Mo.  428;    Holker  v.   Hen-  original  claim  shown  by  the  petition 
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732.  On   Appaftl  from  a  Befnial  by  Court  to  Xntar  a  Judgment.  —  See 
note  I. 

2.  When  Defendant  Appeals  —  a.  No   Counterclaim 
Filed.  —  See  note  2. 

733.  Tl^  Amount  Claimod  Below.  -<**  See  note  L 

Iin4  the    evidence    being    too    amall.  UniteH  Static,  —  Hollander  v,  Feqh- 

Trimble  v.  Missouri,  etc.,  R,  Co.,  lo  heimer,  J63  U,  S,  326;  Decker  v,  Wil- 

Kan.  App.  580,  61  Pac.  Rep.  449,    See  Uami,  73  Fed.  Rep.  308, 

also    supra,    U,    i.  /«   General,   note,  Xn  Indian  Territory  the  amount  of  the 

4nt(ntimfnta ;    III.  2.  Juristiiction  Un-  judgment  of  a  United  States  commis- 

affccU'd;  ^.Jurisdiction  Onsud,  eioner  is  the  absolute  criterion  of  an 

799i     \*   The  Recovery,  and  Not  the  appeal  therefrom  bv  either  plaintiff  or 

Claim,  \%  the  test  of  the  plaintiff's  right  defendant.     Shapleigh  Hardware  Co. 

to  appeal  from  a  refusal  of  the  court  to  v,  Brittaip.  2  Indian  Ter.  942,  decided 

enter  judgment  on  a  verdict  in   his  under  Act  Cong.  March  i,  1895,  g  4  (28 

favor.     3u^her  v,  Lafaye:te,  8   Ind.  U.  S.  Stat,  at  L.  695),  and  applying  the 

App.  590;  Culbertson   v.   Young,   156  rule  announced  to  an  appetd  by  the 

Mo.  261;  Peters  f/.  earner,  183  Pa.  St.  defendant.      See   also  supra,  XII.   i. 

65.  ifV hen  Plaintiff  Appeals,  note. 

8,  Troy  V.  Hallgarth,  35  Oregon  162;  Where  the  Defendant  Admite  a  Fart 

Faalconer  v,  Stinson.  44  W.  Va,  546,  of  the  PlaintUPi  Claim,  on  an  appeal 

in  which  caees  the  eourt8«-iV^</ I  Encvc.  from  a  judgineni  allowing  the  whole 

OF  Pl.  ANp  pR,  732.     See  also  the  foU  thereof,  the  amount  in  controversy  is 

lowing  cases:  (he  amount  not  admitted,    //fr/*  Burke, 

Arizona.  —  Phoenix  Wholesale  Meat  (Mo.  1902)695.  W.  Rep.  277;  Hedrick 

Co.  f/.  Moss,  (Ari9.  1901)  64  Pftc,  Rep.  v.     Mutual    Guarantee     Bldg,.    etc., 

443.  Assoc,  (W.  Va.  T902)  41  S,  E.  Rep.  118; 

C^hrado,   -^   Ducey    v.     Patterson,  Blonde  v.  Menominee  Bay  Shore  Lum- 

(Colo.  190$)  68  Pac,  Rep,  239.  berCo.,  103  Wis.  284.     See  also  Decker 

Illinois,  T^  Hisdley  v.  Geissler,  189  lU.  v,  Williams,  73  Fed,  Rep.  308.     And 

17a;    Rimmer  v.    O'Brien-Green    Co,,  see  supra,  \\\,  3.  Jurisdiction  Ousted, 

165  III.  31,  note    Amount  Remitted    Fendfnti  Lite 

Indiana,  -.-  Louisville,  etc.,  R.  Co.  v.  Prevents  Appeal. 

Steele,  6  Ind.  App.  183.  733.     1.  Illinois.  —  Guyer  v.   Cald- 

Iowa,  —  Milea   V,    Tomlinsqn,    xio  well,  189  III  $81. 

Iowa  389,  lovMk.  -^  FuUerton  v.  Cedar  Rapids, 

Kansas,  —  Grant    v.    Robb,    (Kan.  etc.,  R.  Co.,  loi   Iowa  156;  Sharp  v. 

190?)  67  Pac,  Rep.  852;  Richmond  v.  Nelson,  93  Iowa  466. 

Brummie.  5?  Kan,  247;  Salina,  etc,,  Louisiana,  —  Perkins  v.  Lapeyronnie, 

R,  Co,  V,  Conger.  2  Kan.  App,  387,  107  La.   502;  Solari  v.  Barras,  45  La. 

Kentucky,  —  Illinois  Cent,  R.  Co.  v.  Ann  1128. 
Landram,  (Ky.  1902)  66  S.  W.  Rep.  599;  Oregon,  —  Troy  v.  Hallgarth,  36  Ore- 
Newton  p.  Porter.  (Ky.  1901)  65  S.  W.  gon  162.  wherein  the  appeal  was  tria- 
Rep.  158,  23  Ky.  1-.  Rep»  1388;  Ham-  ble  de  novo,  and  the  court  based  its 
mond  r.  Lee,  (Ky.  1901)  6e  S.  W,  Rep.  decision  to  some  ejctent  upon  that 
963,  33  Ky,  L.  Rep.  8;  Hill  v.  Booth,  fact 

(Ky.  1900)58  S.  W,  Rep.  993,  22  Ky.  TV^r/u.  —  Gulf,  etc,,  R.  Co.  f.  Cun- 

L.    Rep,   890;   American   Ace,   Co.   v.  nigan,  (Tex.  1902)  67  S.  W.  Rep.  888; 

Slaughter,   loi   Ky.   369;    Guthrie    v,  Mobley    v.   Porter,  (Ten.    Civ,    App. 

Smith,  (Ky,  J896)  35  S.  W,  Rep.  918;  1899)  54  S.  W.  Rep.  655. 

Dunning  «*.  Lacey,  96  Ky.  6|i;  Mauk  Washington,    i—    Klrby    v.    Rainier- 

V.  Harper,  (Ky.  1803)  24  S.  W.  Rep  241.  Grand  Hotel  Co,,  (Wash.  1902)  69  Pac. 

Missouri, —  Mankameyer  r*.  Egplhoff,  Rep.   378;    Trumbull  v.  School   DIsi. 

161  Mo.  SCO;  Douglas  v,  Kansas  City,  No.  7,  22  Wash.  631. 

147  Mo,  438;  McGregor  v,  Ppllard.  130  Jn  C»nad»,  under  54  &  55  Vict.,  c.  25, 

Mo.  333.  and  Rev.  Stat.  Quebec,  ait.  3311,  the 

Virginia, '^C9^%\i  v,  Humphreys,  98  amount  demanded  in  the  trial  court  is 

Va,  477.  the  test  of  the  right  to  appeal  when- 

H^est  KiV^ffffa.  r.^  Qiekey  p.   Smith,  ever  such  amount  it  different  from  that 

43  W,  Va.  $05,  recovered,  even  though  the  defendant 
Supp.  PI.  &  Pr.— 14                     809 
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734.    b.  Counterclaim  Filed.  —  See  note  i, 
733.    3.  In  Intermediate  Appeals.  —  See  note  i. 

is  the  appellant.     Dufresne  v,  Guevre-  Indiana,  —  Elgin   v,  Mathis,  g  Ind. 

mon(,  26  Can.  Sup.  Ct.  216.  App.  277;  Lake  Erie,  etc.,  R.  Co.  v. 

In  Indiana,  under  Acts  igoi,  p.  566,  Vard,  8  Ind.  App.  199;  Louisville,  etc., 

g  6,  a  defendant's  right  to  appeal  to  the  R.  Co.  v.  Steele,  6  Ind.  App.  183. 

'Supreme  or  the  Appellate   Court  de-  Maryland,  —  Darrell    v,    Biscoe,   94 

pends  upon  whether  the  case  was  origi-  Md.  684. 

nally  within  the  jurisdiction  of  a  jus-  Missouri,  —  Mitchell    Planing    Mill 

tice  of  the  peace,  no  appeal  being  per-  Co.  v.  Short,  58  Mo.  App.  320. 

mitted  in  cases  within  a  justice's  juris-  Pennsylvania,  — Antes  v.  Antes,  12 

^diction;    and    since    under    Horner's  Montg.  Co.  Rep.  (Pa.)  33. 

Slat.  Ind.  (1901),  §  1433,  the  jurisdic-  Texas. — Gimbel    v,   Gomprecht,  8g 

tion  of  a  justice  is  confined  to  cases  Tex.  497;  Miller  v.   Kewbauer,  (Tex. 

wherein  the  sum  demanded  does  not  Civ.   App.    190T)  61   S.  W.  Rep.  974; 

exceed  a  certain  amount,  where  it  does  Hackney  v.  Schow,  21  Tex.  Civ.  App. 

exceed   such    amount    the    defendant  613;  Brigman  v,  Aultman,  (Tex.  Civ. 

ma/  appeal  from  a  judgment  of  a  su-  App.  1900)  55  S.  W.  Rep.  509;  Pioneer 

perior  court,  though  the  plaintifif's  re-  Sav.,  etc.,  Co.  v.  Wilson,  (Tex.  Civ. 

covery    is    less    than    the  appealable  App.  1897)  39  S.  W.  Rep.  1095;  Cain  er. 

amount.      Dugdale    v,    Doney,    ([nd.  Culbreath,  (Tex.  Civ.  App.  1896)  35  S. 

App.  1902)  62  N.  E.  Rep.  643.  W.  Rep.  809;  Schwartz  v.  Frees,  (Tex. 

734.  1.  Faulconer  c/.  Stinson,  44  Civ.  App.  1895)  31  S.  W.  Rep.  214; 
W.  Va.  546,  citing  i  Encyc.  of  Pl.  and  Gulf,  etc.,  R.  Co.  v.  Farmer,  3  Tex. 
Pr.  734,  735,  note  I.  See  also  the  fol-  Civ.  App.  458,  overruling  Williams  v, 
lowing  cases:  Sims,  4  Tex.  App.  Civ.  Cas.,  §  151. 

Georgia,  —  Withers  v,  John  Hopkins  Washinglon,  —  State  v.  Superior  Ct., 

Place  Sav.  Bank,  104  Ga.  89.  9  Wash.  369. 

Kentucky.  —  Arthurs  v,   Thompson,  Judgment    and    Goonterolaim   Oonsoli- 

97  Ky.  218;  Ward  v.  Rhorer,  (Ky.  1899)  dated —  Where  the  Defendant  Denies  the 

53  S.  W.  Rep.  649;  Fordsville  Banking  Plaintiff's    Claim    and    also    files    a 

Co.  V.  Gray,  (Ky.  1901)  60  S.  W.  Rep.  counterclaim,   on    an    appeal   from   a 

372,  22  Ky.  L.  Rep.  1258.  judgment  allowing  the  claim  and  dis- 

Louisiana,  — State  v.  Judges,  48  La.  allowing  the  counterclaim  the  two  may 

Ann.   672;    Watkins   Banking  Co.   v.  be   added   to   form   the   jurisdictional 

Louisiana  Lumber  Co.,  47  La.  Ann.  581.  amount.     Smith  v.   Rountree,  185  III. 

Missouri.  —  Conrad  c^.  De  Montcourt,  219;  Charlton   v.   Scoville,    144  N.  Y. 

138  Mo.  311.  691;  Buckstaff  v,   Russell,  151   U.  S. 

Texas,  —  Texas,    etc.,    R.    Co.    v.  626.     6V»/ra,  Crosby  p.  Crosby,  92  Tex. 

Hayes,  4  Tex.  Civ.  App.  88.  441;    Kiel    v.    Campbell,    (Tex.    Civ. 

West   Virginia.  —  Dickey  v.  Smith,  App.  T901)  63  S.  W.  Rep.  659;  Tucker 

42  W.  Va.  805.  V,  Williams,  (Tex.  Civ.  App.  1900)  56 

A  Fiotitions  Connterolaim  cannot  con-  S.   W.    Rep.   585.     But  see   Lister  v. 

fer  a   right  of    appeal.      Manchester  Campbell,  (Tex.  Civ.  App.  1898)  46  S. 

Paper-Mills  Co.  v.  Heth,  (Va.  1893)  18  W.  Rep.  876;  Winter  v.  Weaver,  (Tex. 

S.    E.   Rep.   189.     See  also  supra,  IV.  Civ.  App.  1896)  37  S.  W.  Rep.  376. 

Fictitious  A  mount.  Where  the  Defendant  Admits  the  Plain' 

Connterolaim  Eliminated  from  Conttro-  tiff's  Claim  and  also  files  a  counter- 

Tony.  —  When,  pending  suit,  the  plain-  claim,  his  right  to  appeal  from  a  judg- 

tiff  satisfies  the  counterclaim,  it  cannot  ment  allowing  the  claim  and  disallow- 

enier    into    the    appealable    amount,  ing  the  counterclaim  is  determined  by 

Chicago,   etc.,    R.   Co.    v.    Minick,  62  the  amount  of  the  latter.     Faulconer  v. 

Kan.  867,  62  Pac.  Rep.  1007.  Stinson,  44  W.  Va.  546,  citing  i  Encyc. 

735.  1.  The  text  is  supported  by  of  Pl.  and  Pr.  735,  note  i.  See  also 
the  following  cases:  Dickey  v.  Smith,  42  W.  Va.  805. 

Alabama.  —  Gunter    v.    Mason,    125  Connterolaim    Must    Be    Provable.   — 

Ala.  644.  Heraughty  v.  Grant,  6  Kan.  App.  923, 

Arkansas,  —  Traylor    v.     Allen,    61  50  Pac.  Rep.  506;  Chesapeake,  etc.,  R. 

Ark.  13.  Co.  v.  Roe,  (Ky.  1899)  54  S.  W.  Rep.  i; 

///»«wj.  —  Cruikshank    v,    W.    W.  Kendall  tr.  Blinn.  6  Ohio  Dec.  4;  Bled- 

Kimball  Cq.,  7^  111.  App.  231.  soe  v.  Gulf,  etc.,  R.  Co.,  6  Tex.  Civ* 

IJIO 


Vol.  I.              AMOUNT  IN  CONTROVERSY.  735 

App.  280.     Com/tare  Arthurs  v.  Thorap-  the  lack  of  jurisdiction  by  remitting  in 

son,  97  Ky.  218,  in  which  an  appeal  the  appellate  court  the  excess  of  the 

was  allowed  from  an  order  striking  t>ut  amount   in   controversy  in   the  lower 

a  counterclaim  as  improperly  pleaded;  court    over    the  jurisdiction   of    such 

Gabriel  v,  Seattle,  etc.,  R.  Co.,  7  Wash,  court. 

515.  holding  that  an  order  striking  out  The  Damages  Claimed  May  Be  Raised 

a  counterclaim  is  not  reviewable  except  by  Amendment  in   the  appellate  court, 

by  certiorari.  but  not  to  an  amount  in  excess  of  the 

Effeot  of  Appearanoe  In  Appellate  Court,  trial  court's  jurisdiction.     Piano  Mfg. 

—  IV here  an  Appeal  Is  Triable  de  Novo ^  Co.   v.   Nordstrom,  (Neb.   1901)  88  N. 
and  the  parties  submit  themselves  to  W.  Rep.  164. 

the  jurisdiction  of  the  appellate  court,  Where  the  Amount   Claimed  Is  Raised 

such  court  may  render  a  valid  judg-  on   Appeal  to  a   Sum   in  Excess  of  the 

ment  though   the  amount   in  contro-  Trial Courl*s Jurisdiction  the  detect  mB.y 

versy  in  the  trial  court  was  in  excess  be  cured  by  a  further  amendment  re- 

of  its  jurisdiction.     De  Jarnatt  v.  Mar-  ducing  such  amount  to  a  sum  within 

quez,  132  Cal.  700,  wherein  Ballerino  the  trial  court's  jurisdiction.     Miller  z/. 

V.    Bigelow,    go    Cal.    500,    was    dis-  Newbauer,  (Tex.  CiV.  App.  1901)  61  S. 

tinguished^  and  also  overruled  in  so  far  W.  Rep.  974. 

as  it  might  be  in  conflict  with  the  case  Appeals   from  Intermediate  Courts.  — 

under  consideration,  and  Hart  v.  Car-  When  the  Defeftdant  Appeals  from    a 

nail-Hopkins  Co.,  103  Cal.    132,  was  judgment  affirming  a  judgment  against 

followed,  him,  the  amount  in  controversy  is  still 

When  Appeal  Is  Not  Triable  de  Novo,  the  amount  of  the  judgment.     When 

—  See  supra^  V.  3.  Amount  Unaffected  he  appeals  from  a  judgment  reversing 
by  Agreement  of  Parties,  a  judgment  in  his  favor,  the  amount  in 

Jnidgment  on  Appeal  in  Exoeee  of  Trial  controversy  is  the  plaintiff's  original 

ConrVi  Jnriadietion. —  Where  a  Ccue  Is  claim.     Draper  r.  Clark,  59  Ohio  St. 

Triable  de  Novo  on  appeal  the  appel-  336. 

late  court  may  render  a  judgment  in  When  the  Plaintiff  Appeals  from  a 
excess  of  the  jurisdictional  limit  of  the  judgment  reversing  a  judgment  in  his 
trial  court,  where  such  excess  is  for  favor,  the  amount  in  controversy  is 
interest  accrued  upon  the  judgment  of  the  amount  of  the  original  judgment, 
the  trial  court.  Campbell  v.  Green,  Mayo  v.  Hansen,  94  Wis.  610;  Cowen 
etc..  Lumber  Co.,  99  III.  App.  647;  v.  Evans,  22  Can.  Sup.  Ct.  328. 
Alley  V.  McCabe,  147  111.  410,  which  In  Illinois  the  amount  on  an  appeal 
latter  case  goes  further  and  holds  that  from  the  appellate  court  is  the  same 
damages  for  the  detention  of  the  prop-  as  on  the  appeal  thereto,  i,  e.^  the 
erty  pending  an  appeal  in  an  action  of  amount  in  controversy  in  the  trial 
replevin  may  be  included  in  the  judg-  court.  Voigt  v.  Kersten,  164  111.  314, 
ment  of  the  appellate  court,  though  affirming  61  111.  App.  42;  Chicago, 
the  amount  of  such  judgment  is  etc.,  R.  Co.  z/.  Davis,  159  111.  53,  ^rm- 
thereby  raised  above  the  jurisdictional  ing  54  III.  App.  130;  Gil  more  v.  Court- 
limit  of  the  trial  court.  See  also  ney,  158  111.  432,  reversing  54  111.  App. 
M'Cormick  Harvesting  Mach.  Co.  v,  417.  But  see  Tucker  v.  Champaign 
Marchant.  11  Utah  68.  County  Agricultural    Board,    154   HI. 

Amendments  on  Appeal. — Lackofjuris^  593,  holding  that  under  the  Appellate 

diction   in  the   Trial  Court  Cannot  Be  Court  Act,  §  8  (Starr  &  Curt.  Annot. 

Cured  on    Appeal   by  an   amendment  Stat.  1896,  c.  37,  par.  28),  where  a  judg- 

in  the   appellate  court  reducing    the  ment  for  damages  is  affirmed  by  the 

amount  claimed  to  a  sum  within  the  appellate  court,  such  judgment  is  the 

jurisdictional  limit  of  the  trial  court,  absolute  criterion  of  the  right  of  ap- 

Brigman  v.  Aultman,  (Tex.  Civ.  App.  peal  by  either  party. 

'900)  55  S.   W.    Rep.   509.     See  also  Elimination   of  Items   on   Appeal.  — 

Antes  V.   Antes,   12  Montg.  Co.  Rep.  Where  on  the  trial  of  an  appeal  an  item 

(Pa.)  33,  wherein  it  was  held  that  the  claimed  below  is  abandoned,  it  cannot 

plaintiff  could  not  remedy  lack  of  juris-  enter  into  the  amount  in  controversy 

diction  in  the  trial  court  by  allowing,  on   a  further  appeal.     Houston,  etc., 

on  appeal,  a  credit  of  an  independent  R.  Co.   v,  Perkins,  (Tex.    Civ.    App. 

debt;  Cruikshank  v.  W.  W.    Kimball  1898)  44  S.  W.  Rep.  547.     See  also  Chi- 

Cc,  75  111.  App.  231,  wherein  it  was  cago,  etc.,  R.  Co.  v.   Minick,  62  Ka^t 

l)el4  tbaf  the  plaintiff  could  not  cure  867,  62  Pac.  Rep.  1007. 
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751.    I  As  A  Obouvd  of  Abatemskt — 1.  General  Statement 
of  the  Enle  —  a.  At  Law.  —  See  notes  i,  2,  3, 

7S9.    b.  In  Equity.  —  See  note  2. 
7«I3.     2.  A  Former  Suit.  —  See  notes  i,  2,  3. 

Suits  SimultikneoaBly  Commenoed.  —  See  notes  4,  5* 

751.    1,  AcUoxia  in  Bam  uid  in  Per-  don  Bank,  90  Iowa  575.     Contra^  Penn- 

sonani.  —  Caine  v,  Seattle,  etc.,  R.  Co.,  sylvaniaCo,  v,  Philadelphia  Nat.  Bank, 

12  Wash.  596,  3  Pa.  Dist.  93,     See  also  Sandford  v, 

Sait   Pending    in  Bqnity.  —  Garneau  Wright.  164  Mass.  85,  in  which  case  the 

V,  Kendall,  6i  Neb.  396;  Richardson  v.  court  held  that  a  demurrer  to  a  bill  in 

Penny,     6     Okla,    328;     Griswoid    v.  equity  on  the  ground  of  the  pepdency 

Bacheller,  77  Fed.  Rep.  857.     See  also  of  a  prior  action  at  law  should  be  sus- 

Moore  v.  Chase,  (Supin.  Ct,  App.  T,)  tained,  unless  the  plaintiff  should  elect 

26  Misc.  (N.  Y.)  9;  Carmack  v.  Drum,  to  discontinue  the  action  at  law. 

27  Wash.  382.  C<?«/rtr/ Shaugh nessy  z;.  In  Nebraska  the  rule  that  the  pen- 
St.  Andrew's  Church,  (Neb.  1902)  89  N.  dency  of  an  action  at  Uw  will  not  abate 
W.  Rep.  263.  a  suit  in  equity  has  been  disapproved; 

2,  Lewis  V.  Schwinn,  71  111.  App.  and  it  is  furthermore  held  10  be  inap- 
265;  Sanchez,  etc.,  Co.  v,  Hirsch,  plicable  under  the  present  code  system, 
(Supm.  Ct.  App.  T.)  27  Misc.  (N,  Y,)  which  practically  abolishes  the  former 
202:  Davidson  v^  Jeffeison,  (Tex.  Civ,  distinctions  between  actions  at  law  and 
App.  1903)  68  S.  W,  Rep,  822:  Tacoma  suits  in  equity.  Monroe  v.  Reid,  46 
v.  Commercial  Electric  Light,  etc.,  Co.,  Neb.  3t6, 

15  Wash.  515.     See  also  Dunham  r.  Bleotioq, — Sandford   v.  Wright,  164 

Dunham.  162  111.  589,  citing  1  Encyc.  Mass.  85. 

OF  Pi..  AND  Pr.  750,  753.     1.  Phillips  v.  Southern  Diy., 

Unauthorised  Suit.  —  The  pendency  of  etc.,  R,  Co..  (Ky.  1901)  60  S.  W,  Rep. 

a  prior  suit  instituted  in  the  name  of  941;  Consolidated  Coal  Co.  z'.  Oeltjen, 

the   plaintiflf  in   the   second   suit    but  189  111.  85;  Willard  v,  Sturm,  96  Iowa 

without  his  authority  will  not  abate  the  555:  Steele  z/.  Connecticut  Gen.  L.  Ins. 

second.     Wolf   v.   Great   Northern  R.  Co,,  31  N,  Y,  App.   Piv,  389'  Banigaq 

Co.,  72  Minn.  435,  v.  Woonsocket  Rubber  Co.,  22  R,  I.  93; 

As  Befenn  to  Counterclaim. —  Caine  Hall  v,  Woolery,  20  Wash.  440. 

V,    Seattle,    etc.,    R.    Co.,    la    Wash.  2.  Tacoma   v.   Commercial    Electric 

596-  Light,  etc,  Co.,  15  Wash,  sis* 

3.  What  Constltutei  an  Action  —  Pro-  3.  Gamble  v,  San  Diego,  79  Fed. 
ceedin^    hy     Petition.  —   Worcester    ♦».  Rep   487. 

Lakeside  Mfg.  Co.,  174  Mass.  299.  4.  Dengler  v.  Hays,  63  N.  J.  L.  14. 

Mandamui.  —  LJ.  S.  v.  Norfolk,  etc.  At  Bifferent  Times  on  S^me  jiiy.  —  Sec 

R.  Co  ,  114  Fed.  Rep.  6vS6.     See   also  Gamble  v.  San   Diego,  79   Fed.   Rep, 

Mandamus.  487.  in  which  case  the  court  suspended 

Atttuhment  Suit,  —  Ferst  v.  Powers,  further  proceedings  with  leave  to  the 

58  S,  Car.  411.  respective  parties  to  introduce  proof  as 

7M.    2.  Troy  Fertilizer  Co.  z^.  Prest-  to  which  of  the  suits  was  commenced 

wood.  116  Ala.  119.  first. 

Pendency  of  Action  at  Law.  —  See  Carr  5.  Dengler  v.   Hays,  63  N.  J.  L,  14, 

V.    Lyie,    126    Mich.    655;    Providence  in  which  case  the  court  ordered  ihs^t 

Steam-Engine  Co    ?'.   llathaway  Mfg.  the  writ  should  be  quashed  unless  the 

Co.,  79  Fed.  Rep.  512.     Compare  Con-  plaintiff  should  obtain  leave  to  with- 

solidated  Fruit  Jar  Co.  v,  Wisncr    38  draw  his  demurrer  to  the  plea  in  abate- 

N.  Y.  App.  Div.  369;  Treanor  v.  Shel-  ment  and  reply. 
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7S4.     8.  A  Pending  Snit  —  OimmeaoemeEt  of  Suit.  —  See  note  u 
799.    See  note  k 

Disoontiiiiiaiioe  or  Ditmiual.  —  See  note  3. 
796.     Evidence  of  TerminAtion.  —  See  note  2» 


7«^4.  1.  When  SnmmonB  Insni&oient 
Withoat  ComplAinfti  —  The  failure  at  the 
plaintiff  to  appear  upon  the  return  of 
ihe  suoimoos  and   file  his  complaint 


since  it  was  not  pending  at  the  time 
the  other  suit  was  commenced.     Jay 
V.  Zeissness.  6  Okla.  591. 
3.  Coaldale  Brick,  etc.,  Co.  v.  South- 


amounts  to  a  discontinuance  of  the  ac-    ern  Constr.  Co.,  tio  Ala.  605;  Carson- 


tion,  so  chat  it  will  not  abate  a  subse- 
quent action  for  the  same  cause.  Gold- 
stein V.  Loeb,  (Supm.  Ct.  App.  T.)  21 
Misc.  (N.  Y.)  72.  See  also  Curry  v. 
Wiborn,  [2  N.  Y.  App.  Div.  i. 

Proceei  Heoeieary.  —  An  action  is  not 
pending  as  to  one  named  as  a  defend- 
ant therein  but  who  has  not  been 
sertred  with  process.  D.  G.  Burton 
Co.  2'.  Cowan,  80  Hun  (N.  Y.)  392. 

^55.     1.  Gerber   v.   Gerber,  54   III. 


Rand  Co.  v.  Stern,  129  Mo.  381,  per 
Barclay,  J.  [both  of  which  cases  cited 
I  Encyc.  of  Pl.  and  Pr.  755];  Inter- 
national, etc.,  R.  Co.  V.  Barton,  24 
Tex.  Civ.  App.  122:  Connor  v.  Saund- 
ers, 9  Tex.  Civ.  App.  56;  Winner  v. 
Kuehn.  97  Wis.  394. 

Disoontinttanoe  Alter  Plea.  —  Banij^an 
V.  Woonsocket  Rubber  Co.,  22  R.  I. 
93  \citiMg  I  Encyc.  of  Pl.  and  Pr. 
755] ;  Evans  v.  Johnston.  115  Cal.  180, 


App,  370;  Gardner   v.  Kiehl,  182  Pa.    per    Temple,    J.;     National    Express, 


St.  194,  per  Mitchell,  J. 

Parol  Evidenee  of  P^endenoy.  —  Curry 
V.  Wiborn,  12  N.  Y.  App.  Div.  i. 

Judgment  on  Bemnrrer  in  Fonner  Snit. 
—  After  a  judgment  of  dismissal  on 
demurrer  in  a  former  suit  it  is  no 
longer  pending  and  cannot  be  pleaded 
in  abatement.  Bunnett  v.  Southern 
R.  Co.,  62  S.  Car.  281;  Smith  v. 
Walke,  43  S.  Car.  381. 

Where  an  appeal  is  taken,  the  pen- 
dency of  proceedings  in  error  to  reverse 
a  judgment  on  demurrer  operates  as  a 
continuance  of  the  original  action  and 
may  be  pleaded  in  abatement  of  a 
second  action  for  the  same  cause. 
Westervelt  v.  Jones,  7  Kan.  App   70. 

Pormer  Aetion  Abated  by  I>e)ith.  —  IT 


etc.,  Co»  V.  Burdetle,  7  App.  Cas.  (D. 
C.)  551:  Citizens*  Nat.  Bank  v.  For- 
man,  (Ky.  1901)  63  S.  W.  Rep.  454; 
Wilson  V.  Milliken.  103  Ky.  165; 
Gardner  v.  Kiehl,  182  Pa.  St.  194,  per 
Mitchell,  J.;  Texas,  etc.,  R.  Co.  z\ 
Kenna,  (Tex.  Civ.  App.  1899)  52  S.  W. 
Rep.  555. 

Bieoontinoance  Before  Trial.  —  Winner 
V.  Kuehn,  97  Wis.  394  [riiifix  i  Encyc. 
OF  Pl.  and  Pr.  756];  McDougald  v. 
Hulet,  132  Cal.  154;  Balfour-Guthrie 
Invest.  Co.  v.  Woodworth,  124  Cal. 
169:  Snow  V.  Hudson,  56  Kan.  378; 
Harby  v.  Pattetson,  (Tex.  Civ.  App. 
1900)  59  S.  W.  Rep.  d^.per  Hunter,  J.; 
Texas,  etc.,  R.  Co.  v.  Kenna,  (Tex. 
Civ.  App.  1899)  52  S.  W.  Rep.  555. 


the  cause  of  action  survive,  the  action  Striking  Out  Answer  at  Sham. —  Hal- 

itselT  does   not  abate,    and   after  the  leu  v.  Hallett,  (C.  Pl.  Spec.  T.)  24  Civ. 

death  of  the  sole  plaintiff  it  is  a  good  Pro.  (N.  Y.)  102,   10  Misc.  (N.  Y.)  304, 

plea  in  abatement  to  a  subsequent  ac-  in  which  case  an  answer  alleging  the 

tion  until  the  right  of  the  successor  in  pendency  of  a  prior  action  which  had 


interest  to  continue  the  original  action 
has  been  lost  by  laches.  Cheney  v. 
Rankin,  (Supm.  Ct.  Tr.  T.)  27  Misc. 
(N.  Y.)  609. 

Where  a  Yolmntary  Konsnit  Is  Taken 
the  action  is  no  longer  pending  and 
cannot  be  pleaded  in  abatement  in  a 


been  discontinued  before  the  second 
was  begun  was  stricken  out  as  sham. 
See  also  Toledo  Sav.  Bank  v.  Johnston, 
94  Iowa  212. 

^&^,  S.  Evans  v.  Johnston,  115  Cal. 
180,  holding  that  an  action  is  still 
pending  after  the  court  has  granted  a 


second  suit  even  though  no  final  judg-    motion  to  dismiss  until  a  judgment  of 


ment  on  the  nonsuit  has  been  entered. 
Karnes  v.  American  F.  Ins.  Co.,  53 
Mo.  App.  438. 

Prior  Suit  Bisoentinned  and  Beinstated. 
—  A  suit  which  was  discontinued  be- 
fore the  bringing  of  a  second  suit,  and 
subsequently  reinstated,  cannot  be 
pleaded  in  abatement  of  the  other  suit, 


dismissal  is  entered.  Compare  Council 
Bluffs  Sav.  Bank  v,  Griswold,  50  Neb. 

753- 
Payment  of  Costs  in  First  Bait.  —  A 

state  court  cannot  abate  an  action  be- 
cause the  costs  were  not  paid  on  dis- 
missal of  a  prior  action  for  the  same 
cause  in  a   federal  court.     Harby  v. 
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757. 

note  3. 
758. 
750. 


Writ  of  Error  or  Appeal.  —  See  note  I . 

4L  Between  the  Same  Parties  —  eabttaatial  idontitx. 

Identity  of  PUintilBi.  —  See  note  I. 
See  notes  3,  4. 


—  See 


Patterson,  (Tex.  Civ.  App.  1900)  59  S.        MS,    1.  Pratt  v,  Howard,  loq  Iowa 
W.  Rep.  63.  504;  Johnson  v.  Robertson,  (Ky.  1898) 

A  clerk's  certificate  that  the  costs  of  45  S.  W.  Rep.  523  [each  citing  with  ap- 
proval I  Encyc  of  Pl.  and  Pr.  759.  758, 
respectively];  Davis  v.  Petrinovicb, 
1 12  Ala.  654;  Walters  v,  Laurens  Cot- 
ton Mills,  53  S.  Car.  155:  Cooper  v, 
Mayfield,  94  Tex.  107. 

Salts  by  Same  Kominal  PlaintiiF. — 
Where  two  suits  are  brought  upon  the 
same  cause  of  action  b^  the  same 
nominal  plaintiff,  but  for  the  use  of 
different  beneficial  plaintiffs,  one  suit 
will  not  abate  the  other.  Foreman 
Shoe  Co.  V.  Lewis,  191  111.  155. 

Where  Parties  Are  Bevened.  —  Monroe 
V.  Reid,  46  Neb.  316. 

Suits  by  Same  PlaintiiF  in  Diilerent 
Capacities.  —  Where  two  actions  are 
brought  for  the  same  cause  by  the 
same  plaintiff  in  different  capacities, 
and  he  is  entitled  in  either  capacity  to 
the  whole  relief  demanded,  the  second 
action  should  abate.     Shepard  v.  Meri- 


a  prior  action  are  not  marked  paid 
upon  the  docket  is  not  sufficient  proof 
of  nonpayment.  Cochran  Cotton  Seed 
Oil  Co.  V.  Kugelman,  (C.  PI.  Gen.  T.) 
7  Misc.  (N.  Y.)  705. 

757.  1.  Spencer  v.  Johnston,  58 
Neb.  44  [quoting  i  Encyc.  OF  Pl.  and 
Pr.  756,  757];  Meilinger  «/.  People,  83 
III.  App.  436,  per  Freeman,  J. ;  Shaugh- 
nessy  v.  Si.  Andrew's  Church,  (Neb. 
I9CJ2)  8^  N.  W.  Rep.  263;  U.  S.  v. 
Norfolk,  etc.,  R.  Co.,  114  Fed.  Rep. 
682. 

Pleading.  —  The  pendency  of  a  wrii 
of  error  must  be  pleaded  in  abatement 
and  not  in  bar.  Meilinger  v.  People, 
83  III.  App.  436. 

3.  Alabama,  —  Davis  ?/.  Petrinovich, 
112  Ala.  654. 

Arizona,  —  Babbitt  v.  Field,  (Ariz. 
I8g8)  52  Pac.  Rep.  775. 


California.  —  Ashion    v,    Heggerty,     dian    Nat.   Bank,   149  Ind.  20,  citing  i 


130  Cal.  516. 

Indiana,  —  Paxton  v.  Vincennes  Mfg. 
Co  .  20  Ind.  App.  253. 

Maine.  —  Cumberland  County  v. 
Central  Wharf  Steam  Tow-Boat  Co.,  90 
Me.  95. 

North  Carolina,  —  Propst  v.  Mathis, 
115  N.  Car.  526. 

South  Oirolina,  —  Walters  f.  Laurens 
Cotton  Mills,  53  S.  Car.  155. 

Texas.  — Cooper  v.  Mayfield,  94  Tex. 
107,  citing  I  Encyc.  of  Pl.  and  Pr.  757, 

Virginia.  —  McAllister  v.  Harman, 
97  Val  543. 

Washington,  —  Hall  v.  Woolery,  20 
Wash.  440. 

Wisconsin. — Calteaux  v,  Mueller, 
102  Wis.  525;  Roberts  v.  Chicago,  etc., 
R.  Co.,  roi  Wis.  222;  Koch  i;  Peters, 
97  Wis.  492;  Gibson  v.  Southwestern 
Land  Co.,  89  Wis.  49. 

United  States.  —  Degrauw  v,  Attrill, 
75  Fed.  Rep.  764. 


Encyc.  of  Pl.  and  Pr.  750. 

759.  3.  In  Cases  of  Compulsory  Set- 
off. —  Where  the  statute  of  set-off  is 
compulsory,  the  pendency  of  an  action 
wherein  the  cause  of  action  sued  for 
might  have  been  set  off  is  a  good 
ground  for  abatement.  Stevens  r. 
Home  Sav.,  etc.,  Assoc,  (Idaho  1898) 
51  Pac.  Rep.  779.  Where  the  pleading 
of  a  set-off  is  not  compulsory,  the 
pendency  of  a  prior  action  in  which  it 
might  have  been  but  was  not  set  off 
will  not  abate  a  subsequent  independ- 
ent action  for  the  same  claim.  Jenni- 
son  Hardware  Co.  v.  Godkin,  112 
Mich.  57;  Notara  v.  De  Kamalaris, 
(Supm.  Ct.   App.  T.)  22  Misc.  (N.  Y.) 

337. 

Connterelaims,  etc.  —  The  pendency  of 
a  prior  action  on  a  cause  set  up  in  a 
subsequent  action  as  a  counterclaim 
for  which  affirmative  judgment  is  de- 
manded  is   a  good  defense  in  abate- 


Election  Contest  and  Quo  Warranto. —  ment  of  the  counterclaim.  Caine  v, 
A  quo  warranto  proceeding  in  the  name  Seattle,  etc.,  R.  Co.,  12  Wash.  596. 
of  ihe  state  will  not  be  abated  by  the  4.  Suits  by  One  of  a  Class.  — The  pen- 
pendency  of  a  similar  proceeding  pre-  dency  of  a  creditors'  bill  brought  by 
viously  instituted  by  the  same  officer  one  creditor  for  the  benefit  of  all  can- 
on the  relation  of  private  persons,  not,  until  a  decree  has  been  rendered 
State  V,  McSpaden,  137  Mo.  628.  therein,  be  pleaded  either  in  bar  Of 
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760. 

761. 

note  I. 


See  note  2. 

Identity  of  DefencUmts.  —  See  note  3. 

6.  For  the  Same  Canse  of  Action  —  The  Bule  stated.  —  See 


abatement  of  a  subsequent  bill  by 
different  creditors.  Maxwell  v.  Peters 
Shoe  Co.,  109  Ala.  371,  per  Coleman, 
J.;  Hall  V.  Alabama  Terminal,  etc., 
Co.,  104  Ala.  577;  Sweeney  Mig.  Co.  v. 
Goldberg,  66  111.  App.  568. 

The  pendency  of  a  suit  by  one  of  a 
class  on  behalf  of  himself  and  others 
may  be  pleaded  in  abatement  of  a  sub- 
sequent suit  by  any  one  of  that  class 
who  would  be  bound  by  the  judgment 
rendered  in  the  first.  Gamble  v,  San 
Diego,  79  Fed.  Rep.  487. 

Any  Lienor  may  commence  a  separate 
action   to  enforce   a  mechanics'  lien, 
subject   to  the  right  of  any  party  to 
move  to  consolidate  the  actions.     D. 
G.  Burton 
Y.)  392. 


Maine.  —  Cherryfield,  etc..  Electric 
R.  Co.,  95  Me.  361;  Cumberland 
County  V,  Central  Wharf  Steam  Tow. 
Boat  Co.,  90  Me.  95. 

Michigan,  —  Jennison  Hardware  Co. 
V,  Godkin,  112  Mich.  57. 

Minnesota.  —  Piper  7/.  Sawyer,  82 
Minn.  474. 

Nebraska.  —  Richardson  v.  Opeli,  60 
Neb.  180. 

New  York.  —  Cobb  v.  Cullen  Bros., 
etc..  Steel  Co.,  68  N.  Y.  App.  Div.  179; 
Lawrence  v.  Freeman,  59  N.  Y.  App. 
Div.  55;  Smith  v.  New  York  Cooper- 
age Co.,  (N.  Y.  City  Ct.  Gen.  T.)  35 
Misc.  (N.  Y.)  203;  Flaheity  v.  Herring- 
Hall  Marvin  Safe  Co.,  (Supm.  Ci.  App. 
Co.  V.  Cowan,  80  Hun  (N.     T.)  22   Misc.  (N.    Y.)  329;  Walker  v. 

PeaSe,  (Supm.  Ci.  Spec.  T.)  17  Misc. 
In  West  Virginia^  under  Code  1891,  (N.  Y.)  415;  Lawatsch  v.  Cooney,  86 
^-  '39*  §  7>  after  a  suit  is  begun  by  one     Hun  (N.  Y.)  546. 


lienholder  on  behalf  of  himself  and 
others  to  enforce  a  lien  against  I  he  realty 
of  a  living  judgment  debtor,  no  other 
lienholder  can  bring  an  independent 
suit.     Foley  v.  Ruley,  43  W.  Va.  513. 


North  Carolina,  —  Propst  v.  Mat  his. 
115  N.  Car.  526. 

Ohio.  —  Methodist  Protestant  Church 
V,  Laws,  7  Ohio  Cir.  Dec.  178. 

Pennsylvania,    —    Hessenbruch      v. 


760.    2.  Pendency  of  Oamishments. —    Markle,  194  Pa.  St.  581. 


Orient  Ins.  Co.  v.  Moffatt,  15  Tex.  Civ. 
App.  385,  holding  that  garnishment 
suits  against  an  insurance  company 
pending  in  other  courts  but  not  re- 
duced  to  judgment   will   not  abate  a 


Rhode  Island,  —  Dodge  v,  Hogan,  19 
R.  I.  4. 

South  Carolina,  —  Walters  v.  Laurens 
Cotton  Mills,  53  S.  Car.  155. 

Texas,  —  Simmang    v,    Braunagel, 


subsequent  action  on  the  same  policy    (Tex.  Civ.    App.  1894)  27  S.  W.  Rep. 


as  that  involved  in  the  garnishment. 

Contra.  —  Glugermovich  v.  Zicovich, 
113  Cal.  64,  holding,  however,  that  it 
is  ground  for  a  stay  of  proceedings  or 
stay  of  execution. 

8.  Dengler  v.  Hays,  63  N.  J.  L.  16, 
holding  that  where  two  suits  are 
brought  for  the  same  cause  against 
the  same  defendant,  but  in  different 
capacities  so  that  the  two  judgments 
would  be  capable  of  reaching  different 
funds,  one  will  not  abate  the  other. 

761.  1.  California,  —  Ashton  v, 
Heggerty,  130  Cal.  516;  Hall  v  Suss- 
kind,  109  Cal.  203. 

Colorado.  —  Smith  v.  McCourt,  8 
Colo.  App.  146. 

Illinois,  —  Salomon  v.  People.  191 
111.  290. 

Indiana,  —  Paxton  v,  Vincennes 
Mfg.  Co.,  20  Ind.  App.  253. 

lovfa.  —  Watson  v,  Richardson,  no 
Iowa  698,  citing  1  Encyc.  of  Pl.  and 
Pr.  761. 


1032. 

Utah.  —  Beardsley  v.  Morrison,  18 
Utah  478. 

Virginia.  —  McAllister  v,  Harman, 
97  Va.  543. 

Washington,  —  Hall   v.   Woolery,  20 
Wash.  440. 

Wisconsin.  —  Level  Land  Co.  No.  3 
V.  Sivyer,  112  Wis.  442;  Gibson  v. 
Southwestern  Land  Co.,  89  Wis.  49. 

United  States.  —  The  Haylian  Re- 
public, 154  U.  S.  124. 

Another  Statement  of  Bnle.  —  It  is  not 
enough  that  the  cause  of  action  de- 
pends upon  the  same  right  or  title  or 
grows  out  of  the  same  transaction. 
Metropolis  Mfg.  Co.  v.  Lynch,  68  Conn. 
459;  Watson  V.  Richardson,  no  Iowa 
698. 

ninitrations.  —  A  prior  action  in  re- 
plevin will  not  abate  a  subsequent  ac- 
tion for  the  price  of  the  goods.  Cobb 
V.  Cullen  Bros,  etc.,  Steel  Co.,  68  N, 
Y.  App.  Div.  179. 
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763.     Test  of  Identity.  —  See  note  I. 
763.     Different  Belief.  —  See  note  I. 

Fenul  Diflbrenoei.  —  See  note  a. 


The  pendency  of  an  action  by  the  beginning  of  the  first  action.     Shanlc- 

purchsLser  for  breach  of  a  contract  of  lln  v.  Gray,  itt  Cal.  88. 

sale  is  a  gootl  defense  to  a  Sbbeeqiient  AttiubhinAnt  Bniti  and  PWion*!  Aeti»ttt. 

action  by  the  seilfcr  to  retover  the  pur-  —  It  is  not  grbund  fot  tvfusing  or  tdlis- 

chase  price,  in  that  the  issuers  to  dam-  solving  an   attachment  that  there  is 

ages  in  the  first  must  include  the  issue  another  suit  pending  for  the  same  in- 

as  to  payments  in  the  secocid.     Bar-  debtedness  as  set  forth  in  the  affidavit 

tholomay  Brewing  Co.  v.  Haiey,  i6  N.  in  the  attachment  proceedings.     Netter 

Y.  App.  Div.  485.  V,  Harding,  6  Pa.  Diet.  169. 

Vvhere  a  guardian  lends  his  ward's  Splitting  of  Aetlens.  —  Actions  for  d:5. 

money  without  authority  to  one  of  his  tinct  matters,  each  of  which  would  au- 

bondsmen,  taking  thfe  bondsman's  note  thorite    indepetideni    relief,    may    be 


therlsfor,  an  action  on  the  guardian 
bond  to  recover  the  money  will  not 
abate  a  subsequent  action  on  the  note. 
Hervey  v.  Rawson.  164  Mass.  501. 

I^arol  Xvideneeof  Identity  is  not  ad- 
missible   where  the    first  action    has 


prosecuted  separately  although  they 
existed  at  the  same  time  and  might 
haVfe  been  considered  together.  Rich- 
ahison  v.  Opelt,  60  Neb.  180;  The 
Hayiian  Republic,  154  U.  S.  124. 
^^%.    1.  Heuschkel   v,    Heuschkel. 


procefeded  no  further  than  the  service  8j6  III.  App.  138;  Snow  v.  Hudson,  56 
of  summons.  Curry  v.  Wiborn,  12  N.  Kan.  378;  Johnson  v.  Robertson,  (Ky. 
Y.  App.  Div.  I.  1898)  45  S.  W.  Rep.  523;  Mattingly  v. 
Proof  of  Identity  on  Appeal. —  The  Elder,  (Ky.  i8()8)  44  S.  W.  Rep.  215; 
opinion  of  the  court  below  is  a  part  of  Gilpin  v.  Carroll,  92  Md.  44;  Carr  v. 
the  record  and  will  be  examined  by  the  Lyle,  126  Mich.  655:  Ernest  v.  Wood- 
appellate  court  together  with  the  evi-  worth,  124  Mich,  i;  Boyd  v.  Boyd, 
dence  taken  on  the  trial  below  to  de-  (Supm.  Cl.  Spec.  T.)  26  Misc.  (N.  Y.) 
termine  the  identity  of  the  two  causes  679;  McGrath  ».  Maxwell,  17  N.  Y. 
of  action.     U.  S.  v,  ^lorfolk,  etc.,  R.  App.  Div.  246;  Hessenbruch  9.  Markle, 


Co.,  114  Fed.  Rep.  682. 

763.  1.  Ralli  v.  Pearsall.  69  N.  Y. 
App.  Div.  254  [quoting  1  Encyc.  of 
Pl.  and  Pr.  762);  Metropolis  Mfg.  Co. 
V.  Lynth.  68  Conn.  459:  Westervelt 
V,  Jones,  7  Kan.  App.  70;  Piper  v. 
Sawyer,  82  Minn.  474;  Callahan  v. 
Davis,  125  Mo.  27:  Rithardson  v.  Opelt, 
60  Neb.  180.  See  also  Pyle  ».  Pietx:y, 
122  Cal.  383. 

Action  for  Instalments.  —  Separate  ac- 


194  Pa.  St.  58t;  Koch  «/.  Peters,  97 
Wis.  492.  See  also  Powers  r.  Blue 
Grass  Bldg.,  etc.,  Assoc.,  86  Fed.  Rep. 

705. 

Xnfenement  of  Lisas  or  Kortgagei  and 
Petsonal  JLotions  for  the  Debt«  —  Gameau 
V,  Kenda3l,  6t  Neb.  396. 

The  pendency  of  an  action  for  breach 
of  contract,  in  which  the  debt  for  which 
a  lien  is  claimed  might  have  been  set 
up  as  a  counterclaim,  will  not  abate  a 


trons  for  instalments  may   be   main-  stibsequent  action  to  enforce  the  lien, 

tained  at  the  same  time  provided  the  Smith  v.  Fleischman,  23  N.  Y.  App. 

action   for  the  first  is  begun    before  Div.  355. 

the  second   instalment  becomes  due.  S.  Monroe    9.    Reid,    46    Neb.    316 

Aaronson    v,   David    Meyer   Brewing  Witoting  i  Encyc.  of  Pl.  and  Pr.  763]; 

Co.,  (N.  Y,  City  Ct.  Geti.  T.)  26  Misc.  Kansas  Citv  Southern  R.  Co.  r.  Rail- 


(N.  Y.)  867. 

Vubsequent  Mt  npon  k  ITew  ^  MfllKr- 
ent  Title.  —  A  pending  suit  by  a  hus- 
band for  annulment  of  marriage  oh 
the  ground  of  duress  will  not  abate  an 
action  by  the  wife  for  divorce  on  the 
groutid  of  nonsupport.  Simpson  v, 
Simpson,  (Cal.  1895)41  Pac.  Rep.  804. 

The  pendency  of  an  action  for  a 
penalty  for  alleged  violations  of  a  Stat- 


road  Commission,  to6  La.  583;Shaugh- 
nessy  v.  St.  Andrew's  Church,  (Neb. 
T902)  89  N.  W.  Rep.  263;  Alexander  v, 
Norwood,  118  N.  Car.  381;  Spencer 
V.  Goodlett,  104  Tenn.  648;  Page  v. 
Letcher,  11  Utah  134. 

Adeqnaey  of  Beoiiedy  and  Criterion.  — 
To  sustain  the  plea  of  another  suit 
pending,  the  whole  relief  sought  in  the 
second  suit  mast  be  attainable  in  the 


ate  will  not  abate  a  similar  action  for    first.      Gilpin  v.  Carroll,  92  Md.  44; 
violations  occurring  subsequent  to  the    Carr  9.  Lyle,  126  Mich.  655;  Griffing  t^ 
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764.  6»  (n  the  Same  Jurudietion  —  Soito  im  Por«igm  Juiidieti^fti.  — 
See  note  i. 

What  Juriadiotioiii  Bagarded  as  Pimigii.  —  See  note  2. 

765.  See  notes  i,  2. 

7.  Oamiflluneiits  in  Foreign  Jurisdiotionib  —  See  note  4. 

766.  See  note  i. 

8.  Where  the  Former  Suit  Is  Defective.  —  See  note  2. 

767.  See  notes  1,2. 

Griffing   Iron   Co.,  6c  K.  J.   Eq.   269;  J.;  Rodgera  v.  Pitt,  96  Fed.  Rep.  668, 

Larter  v.  Caafield,  59  N.J.  Eq»  461;  ^^r  Hawley,  J.;  Green  v.  Underwood, 

McAllister  9.  Harman,  97  Va.S43;  Foley  (C.  C.  A.)  86'Fedi  Rep.  427;  Brendel  v. 

V.  Ruley,  43  W.  Va.  513;  Leirel  Land  Charch,  82  Fed.  Rep.  262;  Gamble  v. 

Co.  No.  3  9.  Sivycr.  112  Wis.  442.     But  San  Diego,  79  Fed.  Rep.  487;  Wonderly 

see  U.  S.  ».  Norfolk,  etc.,  R.  Co.,  114  v,  Lafayette  County,  77  Fed.  Rep.  665; 

Fed.  Rep.  662,  holding  that  where  the  Holton   v.   Guinn,    76   Fed.    Rep.   97; 

second  suit  in  a   material   and    suh.  Marks  v.  Marks,  75  Fed.  Rep.  321,  per 

scaniial  part  is  the  same  as  the  first  it  Clark,  J.;  Short  v.  Hepburn,  (C.  C.  A.) 

IS  for  the  same  cause  of  action  and  75  Fed.  Rep.  113;  North  Muskegon  v. 

will  abate  the  second  although  other  Clark,  62  Fed.  Rep.  tg^, ptr  Taft,  J.; 

causes  of  action  are  inserted  therein.  Wilcox,  etc..  Guano  Co.  v.  Phoenix  Ins. 

See  also  McNeill  v.  Currie,  117  N.  Car.  Co.,  61  Fed.  Rep.  199, /^r  Simonton,  J. 

341,  in  which  case  actions  for  the  same  Gmtra,  Wilson  v.  Milliken,  103  Ky. 

aod    also    for    additional     relief    are  165;  Foley  v.   Hartley,  72   Fed.   Rep. 

abated.  570,  per   Hawley,   J.,  in    which  case, 

T64«     1.  Hill  9.  Hill,  51  S.  Car.  134:  however,  a  stay  of  proceedings  only 

Humphrey  v.  Thorp,  89   Fed.  Rep.  66  was  granted.     See  also  Ryan  v.  Sea* 

Wiiing  I  Encyc.  op  Pl.  and  Pr.  764];  board,  etc.,  R.  Co.,  89  Fed.  Rep.  397, 

Zimmerman  v.  So  Relle,  (C.  C.  A.)  80  holding  that,  through  comity,  the  court 

Fed.  Rep.  ^tj,  per  Thayer,  J.;  Merritt  in  which  the  second  suit  is  instituted 

V.  American  Steel  Barge  Co.,  (C.  C.  Aa)  should  suspend  proceedings  until  the 

79  Fed.  Rep.  228, /^r  Thayer,  J.  determination  of  the  first. 

2.  Dunham  v.  Duhhaiti,  162  111.  569;  4.  Atkinson  v.  Mackey,  3  Pa.  Dist. 

Hill  9.  Hiil,  SI  S.  Car.  134  (each  citing  634.     Compare    Willard    v.   Sturm,   96 

with  approval  i  Encyc.  of  Pl.  and  Pr.  Iowa  555:  Mack  v.  Winslow,  ^C.  C.  A.) 

764];  Smith  p.  Cnocker,  14  N.  Y.  App.  59  Fed.  Rep.  316,  in  which  cases  the 

Div.  24s;  Ostby,  eic,  Co.  v.  Goldcttan.  decision  seems  to  be  based  upon  the 

ei  R.  I.  260.  ground  that  the  proceedings  pleaded 

'    Tha  Bale  Kei  Ghaagad  bgr  Coda  Pi^  in   abatement   were  subsequently   in- 

Tiiiansk— Hill  v.   Hill,  51  S.  Car.  134;  stituted. 

Caioe  t/.  Seattle,  etc.,  R.  Oo.,i2  Washw  766.     1.  Sammary  Statement.  —  To 

596.  the  same  effect  see  Howland  v,  Chi- 

764k    1.  State  v.  Superior  Ct.,   14  cago,  etc.,  R.  Co.,  134  Mo.  474. 
Wash.  686;  Caine  v.  Seattle,  etc.,  R.  %,  Coaldale  Brick,  etc..  Co.  r.  South- 
Co.,    12    Wash.    596 ;    Humphrey    v.  ern    Constr.    Co.,    no    Ala.    605,  per 
Thorp,  8q  Fed.  Rep.  66.  Haralson,  J.;  Campbell  v.  Poits.  119 

S.  To  the  Elbot  that  It  Is  Hot  Chroimd  N.  Car.  530;  Silcock  v.  Bradford,  (Tex. 

of  Abatamont,  see  Garneau  v.  Kendall,  Civ,  App.  1697)40  S.  W.  Rep.  234.     See 

61    Nebv    396;    Kilpatrick    v.    Kanaas  also  Wilson  v.   Atlanta,  etc.,  R.  Co., 

City,  etc.,  R.  Co.,  38  Neb.  6ao;  Litch-  115  Ga»  171,  quoting  i  Encyc.  of  Pl. 

field  V,  Brooklyn,  (Brooklvn  City  Ct.  and  Pr.  766,  767, 

Spec.  T.)  13  Miack  (N.  Y.)  693;  Harby  Where  Waat  of  Jarisdictioa  Hot  Obvi- 

r.  Patterson,  (Tex.  Civ.  App.  1900)  59  oaa. —  To  the  same  effect  see  Orman  v. 

S.  W.  Rep.  63;  International,  etc.,  R^  Lane,  130  Ala.  305;  Wilson  v.  Atlanta, 

Co.  V.  Barton,  24  Tex.  Civ.  App.  122;  etc.,  R.  Co.,  115  Ga.  171. 

Rice  r.  Ashland  County,  114  Wis.  130;  767.    1.  Griffin  v^  Levee  Com'rs,  71 

Bunker  Hill,  etc,   Min.,  etc.,  Co.  v.  Miss.  767;  Rothschild  v.    Hasbtouck, 

Shoshone  Miti.  Co.,  (C.  C.  A.)  109  Fed.  65  Fed.   Rep.  283.     Compare  Gage   v. 

Rep.  504;  Ogden  City  v.  Weaver,  (C.  Allen,  89  Wis.  98. 

C.  A.)  X08  Fed.  Rep.  564.  per  Thayer,  The  prior  suit  must  be  so  defective 
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n.  As  A  OBOuin)  FOB  CovinruAHCB  OB  Stat  —  1.  Oon- 

-  Appeal  Pending.  —  See  note  4. 

2.  Stay  of  Proceedings  -—  In  General.  —  See  note  5. 

Pendeney  of  GNumiihment.  —  See  note  I . 

8nit  In  Foreign  Joriadietion.  —  See  note  2. 

In  Equity.  —  See  note  4. 


that  no  legal  recovery  can  possibly  be 
had  therein.  Orman  v.  Lane,  130  Ala. 
305;  Wilson  V.  Atlanta,  etc.,  R.  Co., 
115  Ga.  171. 

Prior  Suit  Unanthoriied.  —  Where  the 
prior  suit  is  instituted  in  the  name  of 
the  plaintiff  in  the  second,  but  without 
his  authority,  its  pendency  will  not 
abate  the  second.  Wolf  v.  Great 
Northern  R.  Co\  72  Minn.  435. 

Void  Prooeu.  —  Chicago,  etc.,  R.  Co. 
V.  Campbell,  5  Kan.  App.  423,  in  which 
case  the  notice  by  publication  was  at- 
tempted without  the  affidavit  required 
by  statute. 

Suit  in  Erroneous  Bepresentative  Char- 
acter. —  A  prior  suit  which  is  ineffectual 
because  brought  in  an  erroneous 
representative  capacity  cannot  be 
pleaded  in  abatement  of  a  subsequent 
suit  properly  instituted.  National  Ex- 
press, etc.,  Co.  V,  Burdette,  7  App. 
Cas.  (D.  C.)  551. 

Defective  Writ  of  Error.  —  Where  the 
writ  is  so  defective  that  no  recovery 
can  be  had  thereon  the  second  action 
will  not  abate.  Gilmore  v,  Georgia  R., 
etc..  Co.,  93  Ga.  482. 

767.  2.  Ralli  v,  Pearsall.  69  N.  Y. 
App.  Div.  254,  holding  that  the  inten- 
tional destruction  of  papers  in  an  action 
does  not  constitute  a  discontinuance. 

4.  See  Brown  v.  Campbell,  no  Cal. 
644. 

76M.  5.  Robinson  v.  Ruprecht,  191 
III.  424. 

Where  the  judgment  in  the  first  action 
will  dispose  of  the  controversy  in  the 
second  the  court  may  stay  proceedings 
in  the  second  until  the  determination 
of  the  first.  Post  v.  Banks.  67  N.  Y. 
App.  Div.  187. 

Where  Different  Relief  Ii  Sought.— 
The  stay  will  not  be  granted  unless  a 
judgment  in  the  prior  suit  will  settle 
all  the  issues  raised  in  the  second. 
Clark  r.  National  Bank,  22  N.  Y.  App. 
Div.  605;  Lowensiein  v.  Schiflfer,(Supm. 
Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  477. 

770.  1.  Orient  Ins.  Co.  v.  Mofifatt, 
15  Tex.  Civ.  App.  385. 

2.  Dunham  v.  Dunham.  162  III.  589; 
Hill  V,  Hill,  51  S.  Car.  134  [each  citing 


I  Encyc.  of  Pl.  and  Pr.  770];  Allen- 
town  Foundry,  etc..  Works  v.  Loretz, 
16  N.  Y.  App.  Div.  72. 

The  stay  will  not  usually  be  granted 
where  it  appears  that  the  opportunity 
to  obtain  satisfaction  in  the  foreign 
suit  is  not  as  good  as  the  domestic  suit 
affords.  Wallace  v.  Leber.  67  N.J.  L.26. 

State  and  Federal  Courts—  Stay  through 
Comity.  —  While  an  action  pending  in 
a  state  or  federal  court  cannot  be 
pleaded  in  abatement  of  a  subsequent 
suit  in  the  other  court,  yet  in  all  cases 
where  it  may  be  necessary  for  the  court 
to  take  possession  of  property,  appoint 
a  receiver,  or  do  any  act  that  would 
lead  to  an  unseemly  conflict  of  au- 
thority, the  court  in  which  the  second 
suit  is  brought  should  stay  proceedings 
until  the  determination  of  the  first. 
State  V.  Tallman,  (Wash.  1902)  69  Pac. 
Rep.  1115;  Bunker  Hill,  etc.,  Min., 
etc.,  Co.  V.  Shoshone  Min.  Co.,  (C.  C. 
A.)  109  Fed.  Rep.  504;  Ogden  City  7'. 
Weaver,  (C.  C.  A.)  108  Fed.  Rep.  564, 
per  Thayer.  J.;  Rodgers  v,  Piti,  96 
Fed.  Rep.  668,  per  Hawley.  J.;  Green 
V.  Underwood,  (C.  C.  A.)  86  Fed.  Rep. 
427, /«rr  Philips,  J.;  Hughes  v.  Green, 
84  Fed.  Rep.  833;  Zimmerman  v.  So 
Relle.  (C.  C.  A.)  80  Fed.  Rep.  417; 
Marks  v.  Marks,  75  Fed.  Rep.  321,  per 
Clark,  J.;  Foley  v.  Hartly.  72  Fed. 
Rep.  570;  Hatch  v.  Bancroft-Thomp- 
son Co.,  67  Fed.  Rep.  802.  See  also 
Merritt  v.  American  Steel  Barge  Co., 
(C.  C.  A.)  79  Fed.  Rep.  228. 

Review  of  Discretion  on  Appeal.  —  The 
decision  will  not  be  reviewed  on  appeal 
except  in  a  clear  case  of  abuse  of  dis- 
cretion.    Hill  V.  Hill,  51  S.  Car.  134. 

4.  Little  Falls  Nai.  Bank  v.  King,  53 
N.  Y.  App.   Div.  640,  67  N.  Y.  Supp. 

1138. 

Stay  Pending  Insolyenoy  Prooeedings.  — 
Under  Rev.  Laws  Vt.  1797,  the  court 
must  grant  a  stay  of  proceedings  or 
stay  of  execution  in  any  action  to  en- 
force a  claim  against  an  insolvent 
estate  from  the  time  of  filing  a  petition 
of  insolvency  until  the  determination 
of  the  question  of  discharge.  Patter- 
son V.  Smith,  66  Vt.  633* 
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770.  m  Taxiho   the   Objectiok  —  1.  At   Common   Law  — 
a.  Objection,  How  Taken.  —  See  note  5. 

771,  See  note  i. 

b.  At  What  Stage  of  Proceedings.  —  See  note  3. 

c.  Requisites  of  the  Plea.  —  See  notes  5,  9,  10. 
779.     See  notes  i,  2,  3,  4,  5. 

d.  Proceedings  Subsequent  to  Plea  — BepUoation.— 

See  note  7. 

773.  Judgment.  —  See  note  3. 

2.  In  Equity  —  Demurrer.  —  See  note  5. 
Plea.  —  See  note  7. 

774,  Perm  of  Plea.  —  See  note  I. 
Proceedings  upon  Plea.  —  See  note  6. 


770.  6.  Hot  by  Motion  to  Qiuuih.  — 
Ryan  v.  Mills,  (Mich.  1901)  88  N.  W. 
Rep.  392;   Gardner  v,  Kiehl,   182   Pa. 

St.  194- 

771.  1.  Meilin^er  v.  People,  83  111. 
App.  436:  North  Muskegon  v.  Clark, 
(C.  C.  A.)  62  Fed.  R*ep.  694. 

8.  See  Orient  Ins.  Co.  v,  Moffat t,  15 
Tex.  Civ.  App.  385. 

5.  Needham  v.  Wright,  140  Ind.  190. 


In  Hew  Jersey.  —  Being  a  dilatory 
plea  the  only  affidavit  necessary  is  that 
required  by  Practice  Act,  ^  115,  stating 
that  the  facts  alleged  in  the  plea  are 
true.     Robert  v.  Moore,  62  N.  J.  L.  618. 

7.  See  Wilson  v.  Milliken,  103  Ky. 
165.  See  also  Wolf  v.  Great  Northern 
R.  Co.,  72  Minn.  435,  in  which  case  the 
plaintiff  replied  to  the  plea  in  abate- 
ment,  alleging  that  the  prior  suit  was 


9.  Green  v.  Underwood,  (C.  C.  A.)  86  instituted  without  his  authority. 
Fed.  Rep.  427,  holding  that  the  plea  773.  8.  See  State  v.  Superior  Ct.,  9 
must  state  whether  the  prior  suit  is  Wash.  366,  in  which  case,  after  issue 
pending  in  a  court  of  law  or  of  equity,  upon  the  plea  in  abatement  had   been 

10.  Polsey  V.  White  Rose  Mfg.  Co.,  decided  in  favor  of   the  plaintiff,  the 
19  R.  1. 492,  holding  that  the  plea  must  plaintiff's  motion  for  judgment  was  re- 


allege the  return  and  entry.of  the  writ 
in  the  prior  action. 

77a.  1.  Gardner  v.  Kiehl,  182  Pa. 
St.  194;  Polsey  V.  White  Rose  Mfg. 
Co.,  19  R.  I.  492. 


fused  and  the  defendant  allowed  to 
amend  his  answer  and  plead  to  the 
merits. 

5.  Troy  Fertilizer  Co.  v.  Prestwood, 
116  Ala.  119;  Williamson  v.  Smith.  4 


2.  Green  v.   Underwood,  (C.  C.  A.)    Pa.  Dist.  307;  Foley  r.  Ruley,  43  W. 
86  Fed.  Rep.  427;  Griswold  v.  Bacheller,     Va.  513. 


77  Fed.  Rep.  857. 

8.  Carbolineum  Wood  Preserving, 
etc.,  Co.  V.  Meyer,  76  Miss.  586,  hold- 
ing that  a  plea  was  bad  which  alleged 


7.  Maxwell  v.  Peters  Shoe  Co.,  109 
Ala.  371. 

774.  1.  Griffing  v.  Griffing  Iron 
Co.,  61  N.  J.  Eq.  269.  holding  that  it  is 


that  the  court  in  which  the  prior  suit  sufficient  to  allege  facts  showing  that 

was  pending  had  full  jurisdiction,  but  the  subject-matter  is  the  same  in  each 

which  failed  to  allege  further  that  the  suit  without  making  an  express  aver- 

remedy   in   that  suit  was  '*  as  ample  ment  to  that  effect, 

and  efficient  *'  as  in  the  second.  Although  great  strictness  is  required 

4.  Foley  v.  Ruley,  43  W.  Va.  513,  as  to  the  averments  of  pleas  in  abate- 
holding  that  the  prayer  of  the  plea  ment,  the  plea  must  be  held  good  where 
should  be  that  the  writ  be  quashed,  and  no  reasonable  doubt  exists  as  to  the 
not  whether  the  defendant  should  identity  of  the  suits.  O'Brien  v. 
further  answer.  Alpena  Circuit  Judge,  106  Mich.  42. 

5.  Ryan  v.  Mills,  (Mich.  1901)  88  N.  6.  Zimmerman  v.  So  Relle,  (C.  C.  A.) 
W.  Rep.  392.  80  Fed.  Rep.  417,  in  which  case  it  was 

Want  of  Veiiileatioii.  —  Objection  on  declared    that    the    rule    requiring    a 

account    of     want    of    verification    is  reference  is  not  applicable  where  the 

waived  by  filing  a  general  demurrer  to  suits  are  pending  in  different  juHsdic- 

the   plea.     Griswold   v,   Bacheller,  77  tions,   and   that   under  such    circum- 

Fed.  Rep.  857.  stances  where  the  plea  is  set  down  for 
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77A.    3.  Under  Code  Systems  —  ^.  Objection^  How  Taken. 

—  See  notes  4,  5. 

b.  At  What  Stage  of  Proceedings.  —  See  note  6. 
776.    c.  Answers    in  Abatement — Neeenarr   Avermenu. — 

See  notes  i,  3,  4. 

Joinder  with  Matter  in  Bar.  —  See  note  5. 

arg-umt^tit  the  cortiplairtant  cannbt  be  suits  are  itistitiltetl  fot  the  same  cause 

considered  as  having  waived  his  right  and   attachments   issued   in   each  the 

CO  lake  issue  on  the  facts  alleged  in  the  second  attachmeni  may  be  quashed  on 

plea  and  to  determine  its  sufficiency  in  motion, 

substance  as  well  as  in  form.  Waiver. —  Brown   v.   Campbell,  no 

775.    4.  Alexander  v.  Norwood,  118  Cal.  644. 

N.  Car.  38r,/^  Faircloth,  J.;  Caine  o.  Objection    oa    AH^eaL   —    Smfib    v. 

Seattle,  etc.,  R.  Co.,  12  Wash,  s^^  per  Spaulding,  40  Neb.  339;   Hey  ward  v. 

Anders,  J.     It  is  otherwise  where  the  Farmer's  Min.  Co.,  42  S.  Car.  138,  in 

pendency  of  the  prior  action  does  not  which  case  the  defense  of  another  suit 

appear  upon  the  face  of  the  complaint,  pending  was  pleaded,  but  not  presented 

Hardoh   v.   Ongley   Electric    Co.,    89  at  the  trial. 

Htttt  (N.  Y.)  487;  Jackson  v.  McAuley,  Xiet  Be  Specially  Pleaded.  —The  de- 

13  Wash.  298.     For  the  demurred-  to  be  fense  of  another  suit  pending   is  not 

successful   the   face  of   the  complaint  available     under    a     general    denial, 

must  show  that  the  prior  action  is  be-  State  v,  RIedy,  50^  La.  Ann.  258. 

tween  the  same  parties  and   for  the  6.  Glover   v,   St.   Louis   Mul.  Bond 

same  cause.     Parker  v.  Selye,  3  N.  Y.  Invest.   Co.,    138   Mo.   408.    See  also 

App.  DIv.  149;  Level  Land  Co.  No.  3  Orient   Ins.    Co.    v.    Moffalt,    13   Tex. 

V.  Sivyer,  112  Wis.  442.  CiV.  App.  385. 

FormefDeoiiimr.  — A  demurrer*' for  7t6»  1.  Feadeney  when  Seooad  Ac- 
want  of  facts"  is  insufficient.  The  ti#ii  Oemnteaoed.  —  The  answer  must 
demurrer  must  be  on  the  specific  allege  that  the  action  pleaded  in  abaie- 
groUnd  that  It  appears  from  the  com-  ment  was  pending  at  the  time  the 
plaint  that  another  action  Is  pending,  second  action  was  begun.  Dodge  v. 
Basye  tf,  Basye,  152  Ind.  172.  Cornelius,  t68  N.  Y.  242. 

ft*  Stevens^.  Home Sav., etc., Assoc.,  S.  Lar^qn  9.   Shook,   68   Minn.   30; 

(Id^ho  1898)  51  Pac.  Rep.  986;  Treanor  Monroe  v,  Reid,  46  Neb.  316. 

V.   Sheldon    Bank,   qo   Iowa   575,   per  4.  Heedham  v.  Wright,  140  Ind.  190; 

ttothrock,  J.;  Alexander  v,  Norwood,  Monroe  7.  Reid,  46  Neb.  316;  Beards- 

118    M.    Car.    381,/^    Faitcloth,    J.;  ley  r.  Morrison,  18  Utah  478. 

Caine  v.  Seattle,  etc.,  R.  Co.,  12  Wash.  8aiae    Partiee. —  The    answer    must 

596, /^^r  Anders,  J.  allege  that  the  parties  in  each  action 

Net  by  Kotien.  —  Wltte  r.   Foote^  90  are  the  same.     Needham   v.  Wright, 

Wis.  235.  140  Ind.  190;  I>odge  ^.  Cornelius,  168 

Sitbnralletionorafiinnal^leamaybe  N.  Y.  242. 

resorted  to.  the  latter  being  preferable.  6.  Bnle  Fellowed  by  IWeral  Oettfta.  — 

State  V.  Superior  Ct.,  14  Wash.  686,  in  Since  the  adoption  of  t<ev.  Stat.  U.  S^, 

which  case  a  stay  was    granted    on  %  914,  this  tule  is  followed  by  federal 

mdtion.     See  also  Ferst  v.  Powers,  58  courts  sitting  In  code  states.     Green  v. 

S.  Car.  411,  holding  that  where  two  Underwood,  (C.  C.  A.)  86  Fed.  Rep.  427. 
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779.      I.   IHTBODITCTOBT  —  CONTENTS  OF  ANSW£B.  —  See  note  I. 

783.  II  FoBX  OF  Denial  — 2.  What  Constitutes  Oood  Gen- 
eral Denial.  —  See  note  2. 

"  Each  and  Every  "  Allegation  Denied.  —  See  note  3. 
Denial  of  "  Material "  AUefations.  —  See  note  4. 

y79,  1.  State  v.  Cooley,  56  Minn,  was  sufficient  in  effect  as  a  plea  of  (he 
540,  58  Minn.  514;  Missouri  Edison  general  issue.  Cunningham  v.  Cure- 
Electric  Co.  V.  Lewis,  86  Mo.  App.  612;  ton^  96  Ga.  489. 

Cruikshanlc  r,  Press  Pub.  Co.,  (Supm,  8.  Carr  v.  Miller-Morris  Canal,  etc., 

Ct.   Spec.    T.)  32   Misc.   (N.   Y.)   152;  Co.,  105   La.  239;  Russell  v.  Amund- 

Durst  V.    Brooklyn    Heights    R.   Co.,  son,  4  N.  Dak.    iia;  Nix  t\  Gilmer,  5 

(Supm.  Ci.  Spec.  T.)  33  Misc.  (N.  Y.)  Okla.   740.     See   also   Paden   v.  Gold- 

124;  Staten  Island  Midland  R.  Co.  v.  baum,  (Cal.  1894)  37  Pac.  Rep.  759. 

Hinchcliffe,   (Supm.   Ct.   Spec.  T.)  34  Defendant  Says  He  Denies.  —  For  the 

Misc.  (N.  Y.)49;  Zimmerman  v.  Mey-  defendant  10  allege  that  he  savs  that  he 

rowitz,  (Supm.  Ct.  Spec.  T.)  34  Misc.  denies    each     and     every    allegation, 

(N.  Y.)307;  Feder  v.  Samson,  (Supm.  although    disapproved    in    form,    has 

Ct.  App.  T.)  22  Misc.  (N.  Y.)  Ill;  Hen-  been    held    to   be  a  sufficient  dental, 

derson  t/.  Benr^ett,  58  S.  Car.  30;  Flor-  Humble      9.      McDonough.     (Buffalo 

cnce  Oil,  etc.,  Co.  v.  Farrar,  (C.  C.  A.)  Super.  Ct.  Gen.  T.)  5  Misc.  (N.  Y.)  508; 

109  Fed.  Rep.  254.  Denver  r.  Spokane  Falls.  7  Wash.  226. 

Denial   on   Information  and   Belief —  Necessity  to  Deny  Knowledge  or   In- 

Idaho,  —  The    only    qualified    denial  formation.  —  A  denial  of  each  and  every 

which  is  provided  by  the  Idaho  statute  allegation   is  good,   although  coupled 

must  be  made  upon  information  and  with  an  allegation  of  lack  of  knowl- 

belief.     Stlckney  v.  Hanrahan,  (Idaho  edge,  and  the  defendant  need  not  deny 

1900)63  Pac.  Rep.  T89.  on  Infoimation  or  belief,  nor  allege  a 

Nebraska. — The  only  denials  for  lack  of  knowledge  or  information  to 
which  Code  Civ.  Pro.  Neb.  (§  99)  pro-  form  a  belief.  Smith  r.  Allen,  (Neb. 
vides  are  either  general  or  specific.  1901)  88  N,  W.  Rep.  155. 
No  provision  is  made  for  the  qualified  Specified  Allegations  Not  Denied.  —  A 
form.  National  L.  Ins  Co.  r.  Martin,  denial  of  each  and  every  allegation, 
57  Neb.  350,  ciUdXfi  Chicago  First  Nat.  except  as  admitted,  qualified,  or  con- 
Bank  V.  Sioll,  57  Neb  758.  troverted,  will  be  sustained  when  the 

Facts    and    Not   Evidence  should   be  allegations  which  are  intended   10  be 

alleged.     Morse  v.  Press  Pub.  Co.,  49  admitted,    qualified,    or    controverted 

N.  Y.  App.  Div.  375.  are  so  clearly  specified  that  there  can 

A  Letter  Addressed  to  the  Plaintiifs  be  no  doubt.     Zimmerman  v.   Meyro- 

Attomey  which  is  verified,  but  not  in  witu,  (Supm.  Cr.  Spec.  T.)  34  Misc.  (N. 

ihe  form  required  by  the  statute,  and  Y.)  307.     But  see  Barton  v.  Griffin,  36 

which  does  not  purport  to  be  an  an-  N.  Y.  App.  Div.  572. 

swer,  cannot  be  regarcjed  as  a  pleading  4.  Mead  v.  Peitigrew,  11  9.  Dak,  529 

by  the  defendant.     Matter  of  Kimball,  [^'iViVi^  i  Encvc.  of  Pl    and  Pr.  782]; 

155  N.  Y.  62.  Missoula  Mercantile  Co.  v.  0*Donnell, 

yS9.    2.  Cornett  v.  Smith,  ij  Colo.  24  Mont.  75.     Contra^  Nix  v.  Gilmer,  5 

App.  53;  \Veser  v.  Welty,  18  Ind,  App.  Okla.  740. 

664.  Objection    Waived.  —  The    objection 

In  Oeorgia  it  has  been  held  that  prior  that  an  answer  denies  *'  each  and  every 

\o  Act  Ga.  Dec,  15,  T893,  the  marking  material  matter  and  thing"  contained 

of  the  word  **  answered  **  on  the  docket  in   the   complaint  cannot  be  made  on 
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783.  Connter-avennent.  — See  note  I. 
Form  of  General  leeae.  —  See  note  2. 

784.  3.  What  Constitutes  Gk>od  Specific  Denial  —  Denial  of  Wliat 

Is   Between   Certain    Specifled    Worde,   or    in    Folioe   or    Paragraphs.   —  See 
notes  2,  3. 

Mnit  Be  Categorical.  —  See  note  4. 

785.  Hypothetical  Denial.  —  See  note  I. 

TEL  Specific  Dehialb  akd  Theib  Scops  —  1.  Optional  to 
Use  Specific  Denial  —  See  notes  5,7. 

786.  See  note  i. 

787.  2.  Construction.  —  See  note  3, 
Soite  on  Motes.  —  See  note  5. 

788.  PlaintliFt  Bight  to  8ne.  —  See  note  I. 
Contraets.  —  See  note  2. 

789.  Torto.  —  See  note  i, 

appeal  when  it  was  not  presented  to  allegations    so    particularly     denied, 

tiie  trial  court.     Missoula   Mercantile  Gifford  v.  Hess,  15  Ind.  App.  450. 

Co.  V.  O'Donnell,  24  Mont.  75.  7.  In  Oeorgia  by  Statnte  it  is  provided 

763*     1.  Contra,  Bernstein  7'.  Crow,  that  the  defendant  shall  distinctly  and 

(Supm.  Ct.  App.  T.)  22  Misc.(N.Y.)  99.  severally  answer   each   paragraph   of 

8.  Storey  v.  Kerr,  (Neb.  1902)  89  N.  the  petition,  and  shall  not  file  a  general 

W.  Rep.  601.  denial.    Johnson  v.  Cobb,  100  Ga.  139. 

7§4,    2.  Laurie  v,  Duer,  (Supm.  Ct.  786.     1,   Texas,  —  Hoxie  ».   Farm- 
Spec.  T.)  30  Misc.  (N.  Y.)  154.  crs,  etc.,  Nat.  Bank,  20  Tex.  Civ.  App. 

8.  People    V,    Banfield,   (Supm.   Ct.  462.    See  also  Schauer  v.   Beitel,  92 

Spec.  T.)  36  Misc.  (N.  Y.)  13;  Burkert  Tex.  601. 

V.   Bennett,  (Supm.  Ct.  Spec.  T.)  35  The  Correctness  of  a  Yerifled  Acoonnt 

Misc.  (N.  Y.)  318.     See  r^»/ra,  Hoffman  should  be  denied  under  oath  in  Aait. 

V.  Susemihl,  15  N.  Y.  App.  Div.  405.  sas,     Haldeman    v,  Johnson,   8   Kan. 

Negative  Pregnant.  —  A  denial  of  an  App.  473. 

averment  *'  as  alleged   in   paragraph  7§7«    3.  Raker  p.  Bucher,  100  Cal. 

No.    3  *'   of    the   plaintiff's  complaint  214,  holding  that  such  a  mere  clerical 

constitutes  a  negative  pregnant.     Se-  error  as  the  use  of  the  word  **  when  " 

attle  Nat.  Bank  v.  Meerwaldl,  8  Wash,  for  '*  where  "  will  be  disregarded. 

630.  5.  Denial  of  Delivery.  —  Inasmuch  as 

Denial  ofEaoh  Paragraph  of  Both  Connts.  the  execution  includes  signature  and 

—  It  is  sufficient  for  the  answer  co  deny  delivery,  a  denial  of  the  authority  to 

all  the  allegations  of  each  paragraph  of  deliver  is  a  negation  of  power  to  exe- 

both  counts  of  the  plaintiff's  petition,  cute.     Lomax   v,    Haskell   First    Nat. 

Ocean  Steamship  Co.  t\  Anderson,  112  Bank,  (Tex.  Civ.  App.  1897)  39  S.  W. 

Ga.  835.  Rep.  655.      And  see  Negotiable  In- 

Repeating  Allegationi  Denied.  —  A  struments. 
good  specific  denial  of  the  allegAtions  7§8.  1.  Meyer  v.  Barth,  97  Wis. 
of  a  certain  paragraph  is  not  vitiated  352,  holding  that  an  objection  to  the 
by  subsequently  repeating  the  allega-  plaintiff's  right  to  sue  must  be  affirma- 
tions. Hoffman  v.  Susemihl,  15  N.  Y.  tively  taken,  if  not  by  demurrer  by 
App.  Div.  405.  answer,  and  thai  otherwise  it  is  waived. 

4.  Collins  V,  Fenley,  (Ky.  1899)  53  S.  2.  Denial  Coupled  with  Admisaion.  — 

W.  Rep.  667.  An   undoubtedly  good  denial   may  be 

795.     1.  State  v.  Hill,  47  Neb  456.  so  immediately  followed  by  an  admis. 

6.  Cruikshank   v.    Press    Pub.   Co.,  sion  that  its  denying  effect  will  be  de- 

(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  siroyed.      Hand   v.    Miller,   58   N.  Y. 

152.  App.  Div.  126. 

Speeial  and  General  Deniali  Joined.  —  7S9.    1.  McKay   v.   Southern   Bell 

When  special  denials  of  particular  facts  Telephone  Co..  iii  Ala.  337,  holding 

are  coupled  with  a  general  denial,  the  that  an  averment  that  a  telephone  wire 

(lefendant  does  not  thereby  confess  the  was  in  good  order  and  con(|ition,  and 

92Q 
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789.     Beedi.  —  See  note  2. 

[3.  Bepognant  Answer  and  CroBS-complaint.  —  A  specific 
denial  in  the  answer  is  neither  overcome  nor  waived  by  an  admis- 
sion in  a  cross-complaint  which  is  inconsistent  with  the  denial. 
See  note  2a.'\ 

IV.  Allbgatiohb  Alkittsd  bt  Failube  to  Dsmr  — 
1.  Oenerally.  —  See  note  4. 

properly  located,  was  not  a  deiiial  of  Nebraska.  —  Baker  v.   Peterson,   57 

an  allegation  that  the  wire  was  frail,  Neb.    375;    National    L.    Ins.    Co.   v. 

insecurely  fastened,  and  liable  to  fall,  Martin,    57     Neb.    350;    Gadsden    v. 

and   that  the    defendant   knew    such  Thrush,  56  Neb.  565;  Lonergan  e^.  Lon- 

facts.  ergan,    55    Neb.    641;    Bouscaren    v. 

Fraud.  —  In  an   action   to  set  aside  Brown,  40  Neb.  722;  Zarrs  v.  Keck.  40 

certain  conveyances  as  fraudulent,  an  Neb.  456. 

affirmative  allegation  that   the   deeds  New   York,  —  Twelfth    Ward    Bank 

attacked  for  fraud  were  made  for  the  v.  Brooks,  63  N.  Y.  App.  Div.  220;  Mc- 

purpose    of    paying    the    defendant's  Evoy  v.  New  York,  56  N.  Y.  App.  Div. 

debts  is  equivalent  to  a  specific  denial.  222;  Alexander  Lumber  Co.  v.  Abra- 

National  Wall  Paper  Co.  v.  M*Pherson,  hams,  (N.  Y.  City  Ci.  Gen.  T.)  19  Misc. 

19  Mont.  355.     See  also  Fraud.  (N.  Y.)  425;  Finklestein  v.  Barnett,  (N. 

789.    2.  La  Mesnager  v.  Hamilton,  Y.  City  Ct.  Gen.  T.)  16  Misc.  (N.  Y.)488. 

loi  Cal.  532.    Compare  lohn^onv,  ]6hn'  North  Carolina, — Tiddy   v.   Graves, 

son,   44  S.  Car.  364,  holding  that  an  127  N.  Car.  502;  Hauser  v.  Harding, 

averment  of  facts  showing  nondelivery  126  N.  Car.  295;  Vanstory  v,  Thornton, 

of  a  deed   constitutes  a  good  specific  114  N.  Car.  375. 

denial,   although   the   making  of  the  Oregon,  —  Capital  Lumbering  Co.  v. 

deed  is  admitted.  Learned,  36  Oregon  544. 

*'  Exeoutad  "     Construed      to     Mean  South  Dakota,  —  Mattoon  v.  Fremont, 

"Signed.*' —  Where  it  appears  that  the  etc.,  R.  Co.,  6  S.  Dak.  30T;  Calkins  v, 

word  **  executed  "  was  used  not  in  its  Seabury-Calkins  Consol.  Min.  Co.,   5 

technical  but  in  its  popular  significa-  S.  Dak.  299. 

tion,  the  court  may  construe  it  to  mean  Utah,  —  Peterson  v.  Bean,  22  Utah 

nothing  more  than*' signed."    Buffing-  43. 

ton  V,  Thompson,  98  Ga.  416.  Proper   Mode  to    Make   Admission.  — 

%a,  Meyers  V.  Meiillion,  118  Cal.  352.  Galbraith  v.  Daily,  (Supm.  Ct.  Spec. 

4.  Dillery  V.  Borwick,  36  Oregon  255,  T.)  37  Misc.  (N.  Y.)  156;  Cruikshank  v. 

citing  I  Encyc.  op  Pl.  and  Pr.   789.  Press  Pub.  Co.,  (Supm.  Ct.  Spec.  T.) 

See  also  the  following  cases:  32  Misc.  (N.  Y.)  152,  affirmed  59  N.  Y. 

Alabama,  —  Dreyspring  v.  Loeb,  119  App.     Div.    620;     Flack    v.    O'Brien, 

Ala.  282.  (Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.) 

California.  —  Latta    v,    Tulton.    122  399. 

Cal.  279;  Oakland  Sav.  Bank  v,  SuUi-  Jadgment  on  Pleadings.  —  Hanna  v, 

van,  107  Cal.  428;  Wolff  v,  Wolff,  102  Savage,  7  Wash.  414. 

Cal.  433;  Lothrop  v.  Golden,  (Cal.  1899)  Amendment  and  Withdrawal.  —  When 

57  Pac.  Rep.  394;  Cunningham  v.  Nor-  the  complaint  is  amended  but  merely 

ton,  (Cal.  1895)40  Pac.  Rep.  491.  repeats  allegations    contained   in    the 

Colotado,  —  Amanda  Gold  Min.,  etc.,  original  complaint  upon  which  issue 

Co.  V,  Peoples  Min.,  etc.,  Co.,  28  Colo,  has  been  joined,  a  failure  to  answer 

251;  Ensley  v.  Page,  13  Colo.  App.  452.  the  amended  complaint  does  not  admit 

Connecticut,  —  Jacobs   v.  Curtiss,  67  its  averments.     Brossard   v.    Morgan, 

Conn.   502;  Greenthal  v,   Lincoln,  67  (Idaho  1900)  61  Pac.  Rep.  1031. 

Conn.  372.  Keither  Admitted  nor  Denied.  —  Max- 

Georgia, — Cowart    v,    Stanton,    104  well  v.  Higgins,  38  Neb.  671. 

Ga.  520;  Hight  z:  Barrett,  94  Ga.  792.  Admission  by  Implication.  —  The  alle- 

lowa,  —  Kent  v,  Muscatine,  etc.,  R.  gations  of  the  complaint  may  be  ad- 
Co.,  (Iowa  1902)  88  N.  W.  Rep.  935.  mitted    by   implication.      Johnson   v, 

Kentucky.  —  Emison  v.  Walker.  (Ky.  Hesser,  61  Neb.  631 ;  Battelle  v.  Mc- 

1895)  31  S.  W.  Rep.  461.  In  tosh.  62  Neb.  647. 

Missouri,  —  Call  v,  Moll,  89  Mo.  App.  Where  the  defendant  alleges  that  he 

|3^;  Hax  V,  Hf^x,  84  Mo.  App.  306.  shot  the  plaintiff  accidentally,  and  does 

^3 
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70 1«    3.  Denial  of  Immaterial  Allegationa.  —  See  note  3. 

799.    6.  Yalue  and  Damagti.  —  See  note  3.  ^ 

703.  See  note  i. 

7.  Time.  -^  See  note  2. 

8.  Legal  Conclusions.  —  See  note  3. 

704.  9.  Peisession  and  Ownenbip.  —  See  notes  i,  3. 

not  set  up   self-defense,    the    answer  ur^es  to  have  been  admitted,  the  ad- 
stands  as  »n  admission  that  he  did  not  -  mission  must  be  clear  and  unequivocal, 

fire  In  self-defense.     HoUinffswortb  |/.  Brady  v.   Huiltofi,  (N.  Y.  Super.  Ct. 

Warnock,  (Ky,  1901)65  S.  W.  Rep.  163.  Gen.  T.)  13   Misc.  (N.  Y.)  515,  affirmed 

AdmiislQa  of  PuQ  fienrioa.  ->  Where  a  155  N.  Y.  6Si. 

complaint  alleges  seasonable   service  Aooonnt  Stated.  —  A  failure   to  deny 

of  a  notice  of  injury,  an  answer  which  the  rendition  of  a  statement  of  an  ac- 

admits  the  service  of  a  notice  is  an  ad-  count  is  not  an  admission  of  rendition 

mission  of  the  allegations  of  the  com-  of  an  account  stated.     McKenzie  v. 

plaint  on   \,\k9^,  subject.     Althouse  v.  Poorman  Silver  Mines,  (C.  C.  A.)  88 

Jamestown,  gi  Wis,  46.  Fed.  Rep.  11 1. 

AdmissioB  of  Damage  or  ligiiry*  -^  A  791.    8.  Mandigo  v.  Bailey,  64  N. 

denial  in  an  answer  of  carelessness,  Y.  App.  Div,  439. 

negligence,  or  fault,  is  not  a  denial  of  A  Denial  of  Siiryliiaage  contained  in  a 

damage  or  injury.     South  Covington,  complaint   tenders  no  material  issue, 

etc.,  St.  R.  Co.  V.  Herrklotz.  104  Ky.  Shasta   Bank    v,    Boyd,   99  Cal.  604; 

400.  Gattis  V,  Kilgo,  138  N.  Car.  409.    See 

A  Denial  that  the  Plaintiff  Fornishad  also  Surpx^usaoe,  Irrklbvant  or  Rb- 

Bnffioient  Proofs  of  Loss  is  noi  a  denial  dundant  Mattsr. 

that  he  furnished  proofs.     Germania  799.     8.    Equitable     Bldg.,     etc., 

Ins.  Co.  V.  Ashby,  (Ky.  |(>oi)  65  S,  W.  Assoc,  v.  Holloway,  114  Ga.  780. 

Rep.  611.  793.     1.    Equitable     Bldg.,     etc.. 

Admission  by  Codefi^ndant.  —  When  the  Assoc,  z/.  Holloway,  114  Ga.  780,  hold- 
defendants  have  filed  separate  answers,  ing  that  as  a  demand  for  mesne  profits 
an  admission  by  one  defendant  is  not  is  a  claim  for  unliquidated  damages, 
binding  upon  another  party  defendant,  a  failure  to  deny  an  allegation  as  to 
Harvey  v.  Smith.  179  Mass.  592.  the  value  of  the  land  for  rent  does  not 

A  Tindinff  by  the  Jory  Is  Not  Di«ponBed  operate  as  an  admission. 

With  when  a  general  denial  is  joined  8.  Compare  Lingard  v.  Beta  Theta  Pi 

with  a  special  answer  which  admits  Hall  Assoc.,  (Cal,   1899)  56  Pae.  Rep. 

certain  allegations  of  the  cpm plaint*  59.  where  it  was  held  that  the  peculiar 

Silliman  v.  Gano,  90  TeK.  637.  phraseology  oi  the  answer  amounted 

Force   of  Admissions,  r^  Admissions  to  an  admission, 

have  the  force  and  the  effect  of  a  find-  8.  Lanier  v.  Union  Mortg.,  etc.,  Co., 

ing  by  the  jury.     Cook  v.  Guirkin,  119  64  Ark.  39.     See  alto  Legal  Conclu- 

N.  Car.  13.  SIGNS. 

Admissions  Coupled  with  a  Oeneral  De-  What  Aro  Hot  IiOgal  Condusipns.  —  It 

nial  may  not  be  used  to  aid  the  plain-  has  been  held   that  an  admission  of 

tiff's  cause  of  action.     Hynes  v.  Pack-  right  to  tenancy  by  the  curtesy  is  an 

ard,  92  Tex.  44.  admission  not  of  a  legal  conclusion  hut 

Affirmative  Allegations  ConpM  with  of  a  fact.    Tlddy  v.  Graves,  127  N. 

Admissions.  —  Where  the  defendant  ad-  Car.  S02, 

mits  his  ownership  of  certain  premises  Immatorial  Admissions.  —  A    defend- 

and  the  making  of  certain  excavations  ant  cannot  be  prejudiced  by  admitting 

thereon,  the  plaintiff  is  entitled  to  the  a  conclusion  of  law,    Greer  v.  Latimer, 

full  benefit  of  such  admissions  without  47  S.  Car.  176;  Verhire  v.  Ragsdale,  96 

regard  to  aflirmative  and  unproved  al-  Tenn,  532, 

legations  in  the  answer.     Dwyer  v.  794*    I.  Fossossion  Is  Admits  when 

McLaughlin,  (N.  Y.  City  Cl  Gen.  T.)  the  answer  denies  that  the  use  and  oc- 

31  Misc.  (N.  Y.)  510.     But  see  Hoes  v.  cupation  of  the  properly  was  worth  a 

Nagele,  28  N.  Y.  App.  Div.  374,  specified  sum  since  the  defendant  came 

Admission  Most  Bo  Clear.  —  To  pre-  into  possession.     Yorkt  r.  Mooberg,  84 

elude  the  defendant  from  denying  the  Minn.  502. 

existence  of  a  fact  which  the  plaintiff  8.  State  f.  Henderson,  86  Mo,  App, 
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704.  •  10.  Votes,  Bills,  and  Other  Instnunents.  — See  notes  4,  5. 

705.  See  note  i. 

11.  Libel  and  Slander.  —  See  Libel  and  Slander. 
13.  Release  and  Payment.  —  See  Payment  ;  Release. 

706.  14.  Pleading  Different  Contract  or  Tort.  —  See  note  i. 
16.  Mandamns.  —  See  Mandamus. 

16.  Divorce  Proceedings.  —  See  Divorce. 

17.  Allegations  of  Status  and  Capacity.  —  See  note  4. 

V.  Veoatives  Pbeomaht  —  1.  Generally.  —  See  note  5. 

482,  holding  that  an  allegation  of  own-  sion  in  the  pame  paragraph  that  the  de- 
ership,  not  denied,  stands  admitted;  fendant  succeeded  to  the  rights,  prop- 
Peterson  V.  Bean,  22  Utah  43,  holding  erties,  and  liabilities  of  his  assignor, 
that  a  failure  to  deny  either  possession  Ryan  v.  Middlesborough  Townlandt 
or  ownership  admits  both.  Co.,  (Ky.  1899)  52  S.  W.  Rep.  33. 

Chain  of  Title.  —  When  the  complaint        6.  Contract  and  Broaeh.  —  Where  the 

alleges  a  complete  chain  of  title,  the  plaintiff  alleges  that  the  defendant  sold 

plaintiff's  failure  to  prove  a  particular  tobacco  contrary  to  contract,  and  the 

link  in  the  chain  is  a  harmless  omission  defendant  does  not  deny,  he  admits  the 

when  the  answer  admits  the  allegations  contract  and   its   breach.     Emison   v. 

of  the  complaint  as  to  the  link  in  ques-  Walker,  (Ky.  1895)  31  S.  W.  Rep.  461. 
tion.      McMillan    v.  Gambill,   115  N.        795.    1.  See  generally  the  statutes 

Car    352.  of  the  various  states,  and  see  the  fol- 

Waiver   of   Objections   to    Answer. —  lowing  cases:    Garland  v.  Gaines,  73 

Although   a  denial  of  certain  allega-  Conn.   662;  Woronieki   v.  Pariskiego. 

tions  in  the  complaint  as  to  title  is  in-  74    Conn.    224;    Harris    v,    Randolph 

sufficient,  the  answer  may  be  treated  County  Bank.   157   Ind.   120;   Cincin- 

as  perfect  in  the  absence  of  a  motion  nati  Barbed  Wire  Fence  Co.  v.  Che- 

to  make  it  more  definite  and  certain,  noweth,   22   Ind.   App.   685;    Spencer 

Nicklace  v.  Dickerson,  65  Ark.  422.  v.   Society  of  Shakers,  (Ky.   1901)  64 

794.    4.  Rauer  v.  Broder,  107  Cal.  S.  W.  Rep.  468:  Faircloth  v.  Tinsley, 

282;  Solomon  v.  Brodie,  xo  Colo.  App.  83  Mo.  App.  586. 

353;  Bauman V.Chambers, 91  Tex.  108.        796,      1.    Effeet    of    Ambiguity.   — 

See  also  Negotiable  Instruments.  Where  it  is  impossible  for  the  court  to 

A  Mere  Deduction  which  is  not  a  de-  determine  whether  the  pleader  intended 

nial  presents  no  issue  as  to  execution,  to  admit  or  to  deny  the  allegations  of 

Mutzenburg  v,    McGowan,    10  Colo,  tort  contained  in  ihe  complaint,  they 

App.  486.  will  be  held  to  stand  admitted.     Boles 

Adaodstion  by  Implioation.  —  Where  the  v.  Bennington,  136  Mo.  522. 
answer  alleges  the  execution  of  a  note        4.  Dreyspring  v,  Loeb,  119  Ala.  282; 

to  the  same  payee,  on  the  same  date,  Missouri,  etc..  R.  Co.  v.  Elliott,  2  In- 

for  the  same  amount,  and  payable  at  dian  Ter.  407;  Billings  v.  Cal.  Hirsch, 

the  same  time,  this  is  an  admission  of  etc..  Iron,  etc.,  Co.,  86  Mo.  App.  228; 

the  execution  of  the  note  on  which  the  Chicago  First  Nat.   Bank  v.  Stoll,  57 

plaintiff  sues.      Mutzenburg    v.    Mc-  Neb.  758;  Manhattan  Brick,  etc.,  Co. 

Gowan,  lo  Colo.  App.  486.  v.  Clark,  (N.  Y.  City  Ci.  Gen.  T.)  34 

An  answer  alleging  that  "  defendant  Misc.  (N.  Y.)  819.    See  also  Corpora- 

further  answering  says  that  since  the  tions;   Partnership;    Principal    and 

making  of  said  note,"  etc..  is  an  ad-  Agent. 

mission    of    execution.      Wisdom    v.        Exeontion  of  Deed  by  Agent. —  Where 

Shanklin,  74  Mo.  App.  428.  it  is  not  denied  that  a  deed  was  exe^ 

Admiiiion  of  Batifloation.  —  Although  cuted  by  a  corporation,  but  it  is  ad- 
execution  is  denied,  if  there  has  been  mitted  that  the  deed  was  duly  executed, 
a  ratification,  the  facts  constituting  it  is  impliedly  admitted  that  the  deed 
the  ratification  should  likewise  be  de-  was  executed  by  an  agent  having  due 
nied.  Otherwise  ratification  is  ad-  authority.  Woronieki  v.  Pariskiego. 
mitted.  Gribble  v,  Columbus  Brewing  74  Conn.  224. 
Co..  100  Cal.  67.  6.  Duckworth   v,   McKinney,   58  S. 

Vnlliiieation  of  Denial.  -—  A  denial  of  Car.  418,  cifin^  1  Encyc.  of  Pl.  anp 

consideration  is  nullified  by  an  admis-  Pr.  796, 

§upp.  PI.  fL  Pr.— 1$  225 
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797,  See  note  i. 

2.  Coigiinctiye  Denials.  —  See  note  2. 

798,  3.  Literal  Denials.  —  See  note  i. 

Partioalar  Amoant.  —  See  note  2. 

700.    VI.  Abouhevtative  Deitials  —  1.  Defined.  —  See  note  4. 
800.    2.  What  Constitntes  Argumentative  Denial  —  Contraots.  — 
See  notes  i,  2,  3. 

797.     1.  Curnow    v.    Phoenix   Ins.  Bach  v.  Montana  Lumber,  etc.,  Co.,  15 

Co..  46  S.  Car.  79,  citing  with  approval  Mont.  345;  Queen  City  Bank  :/.  H  jd- 

I  Encyc.  of  Pl.  and  Pr.  796.    See  also  son,  8  N.  Y.  App.  Div.  27. 

the  folio  wing  cases:  Constraotiofl  of  Denial.  —  Although   a 

Colorado,  —  Grand  Valley  Irrigation  denial  is  in  the  conjunctive  form  and 

Co.  V.  Lesher,  28  Colo,  273;  Sargent  v,  framed  in  hcpc  verba^  since  it  must  be 

Chapman,  12  Colo.  App.  529;  Lozier  v,  read  as  a  unit,  it  may  be  held  to  be  a 

Hannan,   12  Colo.   App.  59;  Brennan  sufficient   denial.     Byxbee   v.  Dewey, 

V.  State  Bank,  10  Colo.  App.  368.  (Cal.  1896)  47  Pac.  Rep.  52, 

Indian    Territory.  —  Missouri,   etc.,  79S.     1.  Curnow    v.    Phoenix    Ins. 

R.  Co.  V.  Elliott,  2  Indian  Ter.  407.  Co.,  46  S.  Car.  79,  citing  i  Encyc.  of 

Kentucky, — Germania    Ins.    Co.    v,  Pl.  and  Pr.  796.     And  seethe  follow- 

Ashby,  (Ky.  1901)  65  S.  W.  Rep.  611 ;  ing  cases: 

Hendriclc  v.  Robert  Mitchell  Furniture  California.  —  Santa  Ana  v.  Brunner, 

Co..  (Ky.  1895)  29  S.  W.  Rep.  750.  132  Cal.  234.     See  also  Burris  v.  Pco- 

Montana,  —  Missoula  Mercantile  Co.  pie's  Ditch  Co.,  104  Cal.  248. 

V.  O'Donnell,  24  Mont.  75;  Edgerton  Colorado,  —  Lowell    v,    Bonney.    14 

V.  Power,  18  Mont.  350.  Colo.  App.  230. 

New  York.  —  De  Forest  v,  Andrews,  Kentucky.    —    Hendrick    v.    Robert 

(Supra.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  Mitchell   Furniture  Co.,  (Ky.  1895)  29 

t45:    Kelly    v,    Sammis,    (Supm.   Ct.  S.  W.  Rep.  750. 

Spec.  T.)  25  Misc.  (N.  Y.)  6.  New  York.—-  Pascekwitz  v,  Richards, 

Utah.  —  Peterson  v.   Bean,  22  Utah  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 

43;  Podlech  V,  Phelan,  13  Utah  333.  250;  Laurie  v,  Duer,  (Supm.  Ct.  Spec. 

Washington, — Columbia  Nat.  Bank  T.)  30  Misc.  (N.  Y.)  154;  De  Forest  v, 

V.   Western  Iron,  etc.,  Co.,  14  Wash.  Andrews,  (Supm.  Ct.  Spec.  T.)  27  Misc. 

162.  (N.  Y.)  145;  Schnitzer  v,  Gordon,  28  N. 

Wisconsin. — Carpenter  v.   Rolling,  Y.  App.   Div.   341;  Kelly  v.  Sammis, 

107  Wis.  559.  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 

lUnitrations.  —  A  denial  on  informa-  6;  McClave  v,  Gibb,  (N.  Y.  Super.  Cl. 

tion  and  belief  of  a  matter  presump-  Gen.  T.)  11  Misc.  (N.  Y.)  44. 

tively  within  the  defendant's  knowl-  Oklahoma.  —  Spencer   v,   Tumey,   5 

edge  is  a  negative  pregnant.   Carpenter  Okla.  683. 

V.  Momsen,  92  Wis.  449.  South  Dakota,  —  Board  of  Education 

A  denial  that  no  greater  sum  than  v.  Prior.  11  S.  Dak.  292. 

five  dollars  has  been  paid  is  equivalent  Washington.  —  Seattle  Nat.  Bank  v, 

to  an  allegation  of  the  payment  of  any  Meerwaldt,  8  Wash.  630. 

greater    sum.      Randall  v,  Simmons,  Wisconsin, — Grimm   v,   Washburn, 

(Oregon  1902)  67  Pac.  Rep.  513.  too  Wis.  229. 

Good  unless  01]jeoted  To.  —  Armstrong  2.  Duckworth   v,   McKinney,   58  S. 

V.  Danahy,  75  Hun  (N.  Y.)  405.  Car.  418. 

Missonri.  —  Law  ».  Crawford,  67  Mo.  799.    4,  Gifford   v,    Hess,    15    Ind. 

App.  150.  App.  450. 

Negative    Pregnant    Biiregarded.   —  Special  Denial.  —  An    argumentative 

Where   an   inspection   of    the   answer  denial,    it   would   seem,  is  sometimes 

shows  that  the  design  of  the  pleader  is  denominated  a  special  denial.    Citizens 

to  put  in  issue  a  material  allegation  of  Nat.  Bank  v,  Greensburg  Third  Nat. 

the  complaint, a  negative  pregnant  may  Bank,  19  Ind.  App.  81. 

be  disregarded.     O^^^cn  City  Bank  v,  §00.     1.  Crum   v,   Yundt,    12    Ind. 

Hudson,  8  N.  Y.  App.  Div.  27.  App.  308. 

8.  Curnow  v.  Phoenix  Ins.  Co.,  46  S.  8.  Kirshbaum    v.    Hanover   F.   Ins. 

Car.  79  \citing  i  Encyc.  of  Pl.  and  Pr.  Co.,  16  Ind.  App.  606. 

796]:  Tate  V,  People,  6  Colo.  App.  202;  Frandnlent  Sepretentatlons.  —  AUega* 
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800.  Ownenhip.  —  See  notes  4,  5. 

801.  Matters  Showing  that  Fftots  Do  Kot  Eziit.  —  See  note  3. 
S.  Effect.  —  See  note  4. 

809.     See  notes  i,  2. 

Vn.   OEVEIIAL   BSHIAL   CiOITPLEB  WITH   ADMIB8I0M8  —  1. 

Generally.  —  See  note  3. 

803.  See  notes  i,  2»  3. 

804.  2.  Answer  Must  Be  Definite  and  Bpeoiflo  as  to  Admissions. 
—  See  note  i. 

The  Proper  Form,  —  See  note  2. 

805.  Vm  Dbvials  of  Legal  Covolubiohs  —  1.  Oeuerally.  — 
See  note  i. 

2.  Denial  pf  Indebtedness.  —  See  note  2. 

tions  that  a  contract  was  obtained  by  tions    of    the    answer.      Allhouse    v. 

false  and   fraudulent   representations  Jamestown,  91  Wis.  46. 

are,  in  effect,  a  denial  of  the /actum  of  S03.     1.  Van  Dylce  v.  Doherty,  6  N. 

the    contract.     Pittenger  v.  Southern  Dak  263.     See  also  Hardy  v.  Puring- 

Tier  Masonic  Relief  Assoc.,  15  N.  Y.  ton,  6  S.  Dak.  382. 

App.  Diir.  26.  9.  Zimmerman  z'.  Meyrowitz,  (Supm. 

§00.    8.  Shrum   v,  Salem,  13   Ind.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  307. 

App.  115.  8.  Mason  v.  Dutcher,  (C.  PI.  Spec. 

4.  Corbin     r.    Thompson,    12    Ind.  T.)  24  Civ.  Pro.  (N.  Y.)  345;  Zimmer- 

App.  511.  man  r.   Meyrowitz,  (Supm.  Ct.  Spec. 

6.  Denial  of  Ownonhip  ai  Asslgnoo. —  T.)  34  Misc.  (N.  Y.)  307;  Pittenger  v. 

A  denial  that  the  plaintiff  is  the  owner  Southern  Tier  Masonic  Relief  Assoc, 

**  as  the  assignee  of  the  vendors  in  the  15  N.  Y.  App.  Div.  26. 

deed  of  A  and  others  "  is  arguq[ienta-  8M«     I.  Johnson  v.  Johnson,  44  S. 

tive.     McClure   v.  Bigstaff,  (Ky.  1896)  Car.    364    [quoting    with     approval    i 

37  S.  W.  Rep.  294.  Encyc.  of  Pl.  and  Pr.  804];  Zimmer- 

801.    8.  Luther  v.  Brown,  66  Mo.  man  v.   Meyrowitz,  (Supm.  Ct.   Spec. 

App.  228.  T.)  34  Misc.  (N.  Y.)  307. 

4.  Smith    V,    Coe,    170  N.   Y.    162;  2.  DiBapproved    Form.   —   A    denial 

Rodgers  v.  Clement,   162   K.  Y.  422;  almost  identical  with  that  given  in  the 

Bernstein  v.  Crow,  (Supm.  Ct.  App.  T.)  text   has    been   strongly   disapproved. 

22  Misc.  (N.  Y.)  99:  Hand  v.  Miller,  58  Hardy  v.  Purlngton,  6  S.  Dak.  382. 

N.  Y.  App.  Div.  126;  Berry  v.  Rowley,  8TO.     1.  Zimmerman  v.  Meyrowitz, 

II  N.  Y.  App.  Divr.  396.  (Supm.   Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 

903*    1.  General  Denial   and    Argn-  307. 

montatlve  Denial  Both  Pleaded.  —  Wood  8.  Taylor  v.    Purcell,  60  Ark.  606; 

V.  State,    155  Ind.   i;  Gifford  v.  Hess,  Harter  v.    Shull.  (Colo.  App.   T()02)  67 

15  Ind.  App.  450;  Shrum  v.  Salem,  13  Pac.  Rep.  911;  Boston,  etc..  Smelting 

Ind.  App.  115.     But  see  Seiberling  v,  Co.  v.  Reed,  23  Colo.  523;  Graham  z/. 

Rodman,  14  Ind.  App.  460.  Marks,  98  Ga.  67;  Randall  v.  Simmons, 

9.  Childers     v.    Jeffersonville    First  (Oregon     1902)     67     Pac.     Rep.    513; 

Nat.  Bank,  147  Ind.  430;  Boos  v.  Mor-  Farmers',  etc.,  Nat.  Bank  v.  Taylor,  91 

gan.  146  Ind.  iii.  Tex.  78. 

3.  Barton  v.  Griffin,  36  N.  Y.  App.  Action  on  Koto.  —  In  an  action  on  a 

Div.  572.  note,  an  answer  which  merely  denies 

When  a  General  Denial  li  Oonpled  with  an    indebtedness   is   insufficient  inas- 

anEzpreoi  Admission  of  execution  or  an  much  as  the  plaintiff  is  not  suing  on  an 

implied  admission  of  nonpayment,  the  indebtedness  but  on  a  note.     Spencer 

denial    may   be    unavailing.     Reiff  v,  v.  Turney,  5  OTkla.  683. 

Mullholland.  65  Ohio  St.  178.  In  Georgia,  by  Statnte,  a  general  de- 

Boitriotion  of  Denial.  —  Where  the  de-  nial  of  an  indebtedness  is  insufficient, 

nial  is  neither  general  nor  specific  It  Johnson  v.  Cobb,  100  Ga    139. 

may  be  restricted  to  matters  not  ex-  Denial  of  Indebtednets  Joined  with  Do- 

pressly  covered  by  the  specific  allega-  fsnio.  -^  When  a  denial  that  any  sum  is 

m 
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Vol.  I. 


806.  3.  Fraud.  —  See  note  2. 

807.  4.  Denial  that  Act  Was  ''  Duly  "  Done.  - 
6.  Answer  Containing  Legal  Conclusion. 

809.    IX.  Dekials  OF  Khowleboe  —  2.  Form. 


-See  note  i. 

—  See  note  3. 

—  See  notes  1,2. 


due  to  the  plaintiff  is  coupled  with  an  back  v,   Diepenbrock,    i   N.  Y.   App. 

allegation     thai     the     debt     has    not  Div.  417. 

matured,  the  contention  that  the  de-        Denial  of  Belief.  —  The  denial  should 

nial  is  a  mere  conclusion  of  law  and  likewise    negative     both    information 

therefore   raises  no  issue   is   without  and  belief.     Massachusetts  L.  &  T.  Co. 

merit.     Beach  v.   Shanley,   35   N.  Y.  v.   Twichell,  7   N.   Dak.  440,  citing  i 


App   Div.  566. 

806.  9.  Freeman  v.  Stewart,  119 
Ala.  158. 

§07.  1.  People  v,  Lyman.  69  N.  Y. 
App.  Div.  399. 

8.  Alabama.  —  Alabama  State  Fair, 
etc.,  Assoc.  V.  Alabama  Gas  Fixture, 


Encyc.  of  Pl.  and  Pr.  809. 

In  the  Unnieipal  Conrt  of  the  City  of 
Kew  York  a  denial  of  knowledge  or  in- 
formation sufficient  to  form  a  belief  is 
wholly  unauthorized.  Pennsylvania, 
etc.,  Oil  Co.  V.  Spitelnik,  (Supm.  Ct. 
App.  T.)  27  Misc.  (N.  Y.)  557;  Sanchez, 


etc.,  Co.,  (Ala.   190T)  31   So.  Rep.  26;     etc.,  Co.  v,   Hirsch,  (Supm    Cc.   App. 


Freeman  v,  Stewart,  119  Ala.  158. 

California.  —  Buffalo    Cycle   Co.    v. 
Todd,  133  Cal.  292. 

Colorado,  —  Ensley  v.  Page,  13  Colo. 

App.  452. 


T.)  27  Misc.  (N.  Y.)  202;  Boston  Woven 
Hose,  etc.,  Co.  v.  jackson,  (Supm.  Ct. 
App.  T.)  25  Misc.  (N.  Y.)  781 :  Nicoll 
V.  Clark,  (C.  PI.  Gen.  T.)  13  Misc.  (N. 
Y.)  128;  Steinam  v.  Bell,  (C.  PI.  Gen. 


Georgia,  —  Graham  v.  Marks,  98  Ga.  T.)  7  Misc.  (N.  Y.)  318. 

67.  In  the  City  Conrt  of  Albany  a  denial  of 

Indiana.  —  Voluntary  Relief  Dept.  v.  knowledge  or  information  sufficient  to 

Spencer,  17  Ind.  App.  123.  form  a  belief  is  not  allowable.     Alex- 

Kentucky.  —  McC)Iure    v.    Bigstafif,  ander  v.  Albany,  55  N.  Y.  App.  Div. 

(Ky.  1896)  37  S.  W.  Rep.'294:  Hendrick  238. 

V.  Robert  Mitchell  Furniture  Co.,  (Ky.  2.  Colorado  Coal,  etc.,  Co.  v.  John, 


1895)  29  S.  W.  Rep.  750. 

Minnesota,  —  Dennis  v.  Nelson,  55 
Minn.  144. 

Nebraska.  —  Scroggin  v.  National 
Lumber  Co.,  41  Neb.  195. 

New  York.  —  Twelfth  Ward  Bank  v. 
Brooks,  63  N.  Y.  App.  Div.  220; 
Binghamton  Trust  Co.  v.  Clark,  32  N, 


5  Colo.  App.  213;  Sayles  v.  Fitz  Gerald, 
72  C'>nn.  391;  Rosensteil  v.  Van  C^ti, 
5  N.  Y.  App.  Div.  128;  Pray  v.  Todd, 
71  N.  Y.  App.  Div.  391;  Burkert  v. 
Bennett.  (Supm  Ct.  Spec.  T.)  35  Misc. 
(N.  Y.)  318;  Johnson  v.  Andrews. 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
89:  Campbell  v.   Patton,   113  N.  Car. 


Y.  App.  Div.  151;  Sbarboro  v.  Health  481;  Gilreath  v.  Furman,   57  S.  Car. 

Department,  26  N.  Y.  App.  Div.  177.  289;     Wilson    v.    Commercial    Union 

North  Carolina.  —  Lassiter  v.  Roper,  Ins.  Co.,  (S.  Dak.  1902)  89  N.  W.  Rep. 

114  N.  Car.  17.  649:  Seattle  Nat.  Bank  v.  Meerwaldt, 

North  Dakota.  —  Van   Dyke  v.   Do-  8  Wash.  630. 

herty,  6  N.  Dak.  263.  Should  Be  SpeoUie.  —  A  qualified  de- 

Oklahoma.  —  Territory  v.  Caffrey,  3  nial  upon  information  and  belief  must 


Okla.  193. 

Texas.  —  Branch  v.  DeBlanc,  (Tex. 
Civ.  App.  1901)  62  S.  W.  Rep.  134. 


be  specific  and  unequivocal  to  put  in 
issue  the  material  allegation  in  the 
complaint.      Ward   v.   Edge,  100  Ky. 


Utah.  —  Voorhees  v.  Fisher,  9  Utah     757;  Queen  City  Bank  v.   Hudson,  8 

N.  Y.  App.  Div.  27. 

Forms  Held  Good.  —  Colorado  Coal, 
etc.,  Co.  V.  John,  5  Colo.  App.  213; 
Pray  v.  Todd,  71  N.  Y.  App.  Div.  391; 
Humble     v.     McDonoui^h,     (Buffalo 


303. 

Washington.  —  Young  v,  Borzone,  26 
Wash.  4. 

And  see  Legal  Conclusions. 

S4W.     1.    Grand    Valley    Irrigation 


Co.  V.  Lesher,  28  Colo.  273;  Woodcock    Super.  Ct.  Gen.  T.)  5  Misc.  (N.  Y.)  508; 


V.  Bostic,  128  N.  Car.  243;  Fagg  v. 
Southern  Bldg.,  etc.,  Assoc,  113  N. 
Car.  364;  Sigmund  v.  Minoi  Bank,  4 
N.  Dak.  164:  Singer  v.  EfEer,  (N.  Y. 
City  Ct.)  16  Misc.  (N.  Y.)  334;  Stein- 


Rosensteil  v.  Van  Cott,  5  N.  Y.  App. 
Div.  128;  Campbell  v.  Patton,  113  N. 
Car.  481:  Gilreath  v.  Furman,  57  S. 
Car.  289;  Wilson  v.  Commercial  Union 
Ins.  Co.,  (S.  Dale.  1902)  89  N.  W.  Rep. 
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810.  3.  Denials  "mpon  Information  and  Belief."  —  See  note  i. 

811.  4.  When  Denial  of  Knowledge  or  Information  Cannot  Be 
Interposed.  —  See  note  i. 

649;  Denver  v.  Spokane  Falls,  7  Wash.  Under  the  Former  Montana  Code  (Com  p. 

226.  Sut.  1887,  g  89)  h  was  held  ihat  for  a 

Defendant    Says   He    Denies.  —  An  denial  upon  information  and  belief  the 

allegation  that  the  defendant  says  that,  defendant  might  not  substitute  a  de- 

upon  information  and  belief,  he  denies  nial  of  knowledge  or  information  suffi- 

ceriain   averments  of   ihe   complaint,  cient  to  form  a  belief.     Stale  v.  Buiie 

although   inartistic   as  a  denial,   has  City  Water  Co.,  18  Mont.  199.  cited  in 

been   held  to  be  in  substance  a  suffi-  Rossiter  v.  Loeber,  18  Mont.  372. 

cient  denial  upon  information  and  be-  In  North  Dakota  a  denial  made  upon 

lief.     Humble  V.  McDonough,  (Buffalo  the  defendant's  best  information  and 

Super.  Ct.  Gen.  T.)  5  Misc.  (N.  Y.)  508;  belief  is  good  in  those  cases  wherein 

Denver  v.  Spokane  Falls,  7  Wash.  226.  the  defendant  is  unable  to  interpose  a 

Formi  Held  Bad.  —  English  v.  Grant,  general  denial,  or  to  deny  knowledge 

102  Ga.   35:  Ward   z*.    Edge,  100  Ky.  or  information  sufficient  to  form  a  t^- 

757;  Rossiter  v.  Loeber,  18  Mont.  372;  lief.     Russell  v,  Amundson,  4  N.  Dak. 

Sute    V.   Butte    City    Water    Co.,    18  112. 

Mont.  199;  Burkert  v,  Bennett,  (Supro.  Informed  and  Belleyee  He  Denies. —  It 

Ct.   Spec.   T.)  35   Misc.   (N.   Y.)  318;  is  not  sufficient  for  the  defendant  to 

Johnson  v.  Andrews,  (Supm.  Ct.  Spec,  allege  that  as  he  is  informed  and  be- 

1.)  34  Misc.  (N.  Y.)  89;  N.  K.  Fair-  lieves,   he  denies  those  parts  of  the 

bank  Co.  v,  Blaut.  (Supm.  Ct.  Spec,  complaint  against  which  his  denial  is 

T.)  24  Civ.   Pro.  (N.  Y.)  334;  Queen  directed.      Shain    v.    Dujardin,   (Cal. 

City   Bank  v.   Hudson,  8  N.  Y.  App.  1894)  38  Pac.  Rep.  529. 

Div.  27.  811.    1.  Bartow  v.  Northern  Assur. 

A  mere  statement  that  the  defendant  Co..  10  S.  Dak.  132,  quoting  i  Encyc. 

has  not  sufficient  knowledge  or  infor-  of  Pl.  and  Pr.  811. .  See  also  the  fol- 

mation,  and  therefore  demands  legal  lowing  cases: 

proof  of  the  allegations  set  forth  in  the  California,  —  Etchas   v,   Orena,   121 

complaint,  raises  no  issue.     National  Cal.  270. 

L.  Ins.  Co.  V.  Martin,  57  Neb.  350.  Colorado,  —  Colorado  Coal,  etc.,  Co. 

An  allegation  upon  information  and  v.  John,  5  Colo.  App.  213. 

belief  that    the    defendant  "  has    no  Kentucky.  —  Nashville,  etc.,  R.  Co. 

knowledge  of  the  truth  of  the  facts  "  v.   Carrico,   95    Ky.   489;   McClure  v, 

set  forth  in  a  certain  allegation  in  the  Bigstaff,  (Ky.  1896)  37  S.  W.  Rep.  294: 

complaint,  "  and  therefore  denies  the  Nashville,  etc.,   R.  Co.  v.   Hamilton, 

same,'*  is  a  bad  denial.     Galbraith  v.  (Ky.  1894)  26  S.  W.  Rep.  537. 

Daily,  (Supm.  Ct.  Spec.  T.)  37  Misc.  New    York.  —  Humble    v.    McDon- 

(N.  Y.)  156.  ough,  (Buffalo  Super.  Ct.  Gen.  T.)  5 

Partial  Denial  upon  Information  and  Misc.  (N.  Y.)  508;  Singer  v.  Effler,  (N. 

Belief.  —  A  denial  in  part  upon  infor-  Y.  City  Ct.)  16  Misc.  (N.  Y.)  334. 

mation  and  belief  and  in  part  upon  the  Ohio.  —  Wentzel    v.   Zinn,    10  Ohio 

defendant's  own   knowledge    is   bad.  Dec.  97. 

The  plaintiff  has  a  right  to  know  which  South  Dakota.  —  Risdon    v.    Daven- 

allegations  are  denied  absolutely  and  port,  4  S.  Dak.  555. 

which  are  controverted  only  upon  ir\-  Wisconsin.  —  Carpenter  v.    Rolling, 

formation  and  belief.     N.  K.  Fairbank  107  Wis.  559;  Carpenter  v.   Momsen, 

Co.  V.  Blaut,  (Supm.  Ct.  Spec.  T.)  24  92  Wis.  449;    Pearson  v.   Neeves,   92 

Civ.  Pro.  (N.  Y.)  334.  Wis.  319. 

The  Idaho  Statute  provides  for  a  de-  Wyominc.  —  Appel  v.  State,  9  Wyo. 

nial  according  to  information  and  be-  187. 

lief.     Denials  upon  knowledge  or  infor-  Inability   to  Obtain    Knowledge.  —  A 

mation  are  unauthorized.     Stickney  v.  qualified  denial  is  defective  unless  it 

Hanrahan,  (Idaho  1900)  63  Pac.  Rep.  avers  that  the  defendant  is  unable  to 

189.  obtain  sufficient  knowledge  or   infor- 

SIO.    1.  Under  the  Colorado  Statute  maiion  upon   which  to  base  a  belief, 

a  denial  upon  information  and   belief  Jones  v.  Perot,  19  Colo.  141. 

is  wholly  unauthorized.      Solomon  v.  Denial  by  Corporation.  —  A  corpora- 

Brodie,  10  Colo.  App.  353.  tion  may  not  deny  for  want  of  suffi- 
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813.  6.  What  Hatters  Are  Presumptively  Within  Defendant's 
Knowledge  —  Penonal  Aou.  —  See  note  i. 

Sales.  —  See  note  3. 

Contents  of  Beoords.  —  See  note  4. 

814.  MaJdng  of  Gonti^eto  and  Notes.  —  See  note  3. 
81tl.     Ownership.  —  See  note  2. 

cient  information  and  belief  if  it  has  4.  Oakes  v.  Ziemer,  61  Neb.  6.  citing 

presumptive  knowledge,  although  the  i   Encyc.  of  Pl.  and  Pr.  813,  note  4. 

verifying    agent    has    no    knowledge  See  also  the  following  cases: 

himself.     Sloane  v.  California  South-  California,  —  Mullalley ».  Townsend, 

ern  R.  Co.,  1 11  Cal.  668.  119  Cal.  47. 

Possession  Implies  Knowledge.  ~  A  de-  Idaho.  —  Work    v,    Kinney,    (Idaho 

fendant   who    must    be   presumed   to  1900)   63    Pac.    Rep.  596;  Simpson  v. 

have  been  in   possession  of  property  Remington,  (Idaho  1-899)  59  ^^<^*  ^^P* 

may  not  deny  upon  information  and  360;    Moscow     First     Nat.     Bank    v. 

belief  that    certain    appliances    were  Martin,  (Idaho  1898)  55  Pac.  Rep.  303. 

attached    to    the    realty.     Gribble    ».  Kentucky,   —  McClure    r.    Bigstaff, 

Columbus  Brewing  Co.,  100  Cal.  67.  (Ky.  1896)  37  S.  W.   Rep.  294;  Daisy 

Knowledge  of  Merely  Some  ICatters.  —  Realty  Co.  c/.  Brown,  (Ky.  1896)  35  S. 

A  denial  of  knowledge  or  Information  W.  Rep.  637. 

may    be    sufficient    even    though    the  Nebraska.  —  Oakes    v.    Ziemer,    6a 

affiant  has  knowledge  of  some  of  the  Neb.  603. 

matters  contained  in  that  part  of  the  New  York.  —  Austen  v.  Westchester 

complaint  against  which  the  answer  is  Telephone  Co.,  (N.  Y.  Super.  Ct.  Gen. 

directed.     Seattle  Nat.  Bank  v.  Meer-  T.)  8  Misc.  (N.  Y.)  11. 

wald I,  8  Wash.  630;  Colby  z/.  Spokane,  Ohio.  —  Wentzel    tf.    Zinn,   10  Ohio 

12  Wash.  690.  Dec.  97. 

S13.    1.  Ensley  v.  Page,   13  Colo.  Utah,  —  Thompson  t^.  Skeen,  14  Utah 

A  pp.  452;    Nashville,  etc.,  R.  Co.  v.  209. 

Cairico,  95   Ky.  489:  Nashville,  etc..  United  States.  —  Wallace   v.    Bacon, 

R.  Co.   V.   Hamilton,  (Ky.  1894)  26  S.  86  Fed.  Rep.  553. 

W.  Rep.  537:  Campton  v.  Beecher,  17  In  an  Aotion  to  Foredose  a  Mortgage 

N.  Y.  App.  Div.  38;  Hardman  v.  Cin-  the  defendant  may  deny  knowledge  or 

cinnati,  etc.,  R.  Co.,  9  Ohio  Dec.  (Re-  information  sufficient  to  form  a  belief 

print)  578,  15  Cine.  L.  Bui.  164;  Ray-  as  to  the  allegations  of  the  complaint 

mond  V.  Johnson,  17  Wash.  232.     But  save  that  the  plaintiff  claims  a  lien  on 

see  Hand  v.  Miller,  58  N.  Y.  App.  Div.  the  premises,  unless  the  defendant  has 

126.  personal  knowledge  of  the  due  execu- 

Where    Plaintiif    Alleges    Details. —  tion   and  delivery  of   the    mortgage. 

When  the  defendant  requests  that  the  Bidwell   v,   Sullivan,    16  N.   Y.   App. 

plaintiff  be  required  to  set  forth  details  Div.  135. 

as  to  an  alleged  usurious  transaction,  Payment  of  Taxes.  —  Subsequent  pur- 
and  this  is  done,  the  defendant  may  chasers  or  incumbrancers  may  prop- 
not  say  that  he  has  not  sufficient  erl}  deny  all  knowledge  or  infoimation 
knowledge  or  information  to  form  a  in  respect  to  the  payment  of  taxes. 
belief  as  to  whether  the  information  Pearson  7f.  Neeves,  92  Wis.  319.  Con- 
given  is  true.  Rudd  v.  Deposit  Bank,  tra.  Van  Dyke  v.  Doherty,  6  N.  Dak. 
(Ky.  1899)  49  S.  W.  Rep.  207.  263. 

3.  If  the  Defendant  Was  Mentally  In-  814.    8.  Angler  v.  Equitable  Bldg., 

competent  when  she  made  the  contract  etc.,   Assoc,    109  Ga.   625;    Smith   v. 

on   which  the  plaintiff  sues,  she  may  Champion,  102  Ga.  92. 

deny    upon    information    and    belief.  Defendant  as  Indorsee.  —  The  defend- 

Hensberry  v.  Clark,  (Supm.  Ct.  Spec,  ant  is  presumed  to  know  whether  a 

T.)  23  Misc.  (N.  Y.)  37.     See  also  In-  note  came  into  his  hands  by  indorse- 

SANK  Pkpsons;  Sales.  ment     or    otherwise.      Carpenter    v. 

Sale  of  Bealty.  —  A  defendant  is  sup-  Momsen,  92  Wis.  449. 

posed   to   know  who  his  grantor  was.  §15.    2.  Where  the  Plaintiif  Deolares 

Daisy  Realty  Co.  v.  Brown,  (Ky.  1896)  as  an  Assignee,  a  denial  on  information 

35  S.  W.  Rep.  637.     See  also  Vendor  and  belief  that  any   assignment  was 

AND  Purchaser.  made    to    the    plaintiff    is   sufficient. 
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817.    X.  What  Mat  Be  Proved  uvdes  Oeneeal  Denial  — 

1.   Nature  of  General   Denial  —  To  Wliat  Evidence  Defendant  Is  Limited.  — 
See  note  i. 

2.  Payment.  —  See  Payment. 
818»    3.  Actions  on  Contracts.  — See  Contracts. 

SaO.     Sales.  —  See  SALES. 

Eotee  and  BilU.  —  See  NEGOTIABLE  INSTRUMENTS. 

4.  Judgments.  —  See  note  3. 
831.     5.  Torts  —  Treepaw  De  Bonii  AiporUtie.  —  See  TRESPASS. 

Trover  and  Conversion.  —  See  TROVER  AND  CONVERSION. 
8S9.     Beplevin.  — See  note  I. 

833.  MaUoioos  Proeeeution.  —  See  MALICIOUS  PROSECUTION. 

834.  Erand.  —  See  note  I. 
negligence.  —  See  note  2. 

Lewis- c   Weyerhorsc,    16  Mont.  267;  §99.     1.  Conner  z/.  Knott,  8  S.  Dak. 

Hughes  V,  Wilcox,  (Supm.  Cl.  Spec.  304   [citing  i  Encyc.  of  Pl.  and  Pr. 

T.)  17  Misc.  (N.  Y.)  32.  822];  Jenkins  v.  Mitchell,  40  Neb.  664; 

817.     1.  Alabama,  —  Behrman    v,  Dobson  v.  Owens,  5   Wyo.  325.     See 

Newton,  103  Ala.  525.  also  Replevin. 

Indiana. — Hess  </.  Union  State  Bank,  894.     1.  Contra.  —    National    Wall 

156  Ind.  523;   Kirsbbaum  v.  Hanover  Paper  Co.  v.  M'Pherson,  19  Mont.  355, 

F.  Ins.  Co.,  t6  Ind.  App.  606;  Crum  v.  holding  that  a  general  denial  of  all  the 

Yandi,  12  Ind.  App.  308,  allegations  not  specifically  admitted  is 

Missouri.   —    Huber     Mfg.    Co.    v.  not  a  denial  of  the  averments  that  con- 
Hunter,  87  Mo.  App.  50;  Missouri  Edi-  veyances  were  made  for  the  purpose  of 
son  Electric  Co.  v.  Lewis,  86  Mo.  App.  defrauding  creditors. 
612;  Westbay  v.  Milligan,  74  Mo.  App.  Provable     under     General     Denial.— 
179.  Under  a  general  denial  to  an  interplea, 

Nebraska. —  American   Bldg.,    etc.,  fraud  may  be  shown  in  ihe  disposition 

Assoc.  V.  Rainboli,  48  Neb.  434.  of  the  defendant's  goods  to  the  inter- 

New   York.  —  Whitney   v.   Whitney,  pleader.     Fraud  is   likewise   provable 

171  N.  Y.  176;  Brady  v.   Hutkoff,  (N.  when  it  goes  to  show  that  no  cause  of 

Y.  Super.  Ct.  Gen.  T.)  13  Misc.  (N.  Y.)  action  ever  existed.     Gregory  v.  Sim- 

515,  affirmed  155  N.  Y.  681;  Eisert  v.  cox,    75   Mo.   App.   143:  Hardwick   v. 

Brandt,  (C.  PI.  Gen.  T.)  10  Misc.  (N.  Cox,  50  Mo.  App.  509. 

Y.)  393.  Waiver.  —  Under  a  general  denial  in 

South  Carolina.  —  Henderson  v,  Ben-  an  action  sounding  in  fraud,  the  de- 

nett,  58  S.  Car.  30.  fendant   may   show   a   waiver  of   the 

IVashington.  —  Bruce   v.    Foley,    18  fraud.     American   Bldg.,  etc.,   Assoc. 

Wash.  96.  V.  Rainbolt,  48  Neb.  434. 

That  Cause  of  Aetlon  Vever  Ezifted.  —  2.  Negligence  of  Third  Person.  ~  Under 

The  defendant  may  prove  facts  under  a  general  denial,  when  sued  lu  recover 

general  denial   which  go  to  show  that  damages  (or  negligence,  a  defendant 

the  plaintiff  never  had  the  cause  of  ac-  railroad  company  may  prove  that  it  is 

tion  on  which  he  sues.     Scudder  v.  At-  being  operated  by  a  receiver.     Dayhoff 

wood,  55  Mo.  App.  512;  Hardwick  v.  v.    International,   etc.,    R.    Co.,  (Tex. 

Cox,  50  Mo.  App.  509.  Civ.  App.  1894)  26  S.  W.  Rep. '517. 

Confeeiion  and  Avoidance.  —  The  de-  Hegligence  as  Defense.  —  In  an  action 

fendant  may  not  prove  matters  which  brought  by  an  attorney  to  recover  fees, 

confess  but  avoid  the  plaintiff's  clain.  the  defendant,  under  a  general  denial. 

Keens  v.  Robertson,  46  Neb.  837.     And  may  not  show  that  he  was  negligently 

see  Confession  and  Avoidanck.  advised  and  badly  served.     Perkins  v. 

830.    8.  Ownership  in  Defendant. —  West  Coast  Lumber  Co.,  (Cal.  1893)  33 

The  defendant  may  show  that  he  him-  Pac.  Rep.  11 18. 

self    is  the  owner  of  the  judgment.  Contributory  Negligence  may  be  shown 

Branch  v.   De   Blanc,  (Tex.  Civ.  App.  under  itie  general  denial.     Kennedys'. 

1901)  62    S.   W.    Rep.    134.     See   also  Southern  R.  Co.,  59  S.  Car.  535  [guot- 

JuDGMKNTS.  iw^'  with  approval  I  Encvc.  of  Pl.  and 
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835.    6.  l^ectment  and  Other  Katten  Pertaining  to  £eal  Estate. 

—  See  note  i. 

836.     TrefpMS  Quare  ClaiuitLm  Frtgit.  —  See  TRESPASS. 
Btatnto  of  LimiUtioii«.  —  See  LIMITATIONS. 

837.  sututa  of  Fraudi.  —  See  Frauds,  Statute  of. 
7.  Mitigating  Cironmetanoet.  —  See  note  2. 

838.  XL  Geveeal  Denial  as  Plea  ih  Abatemsvt.  —  See 
note*  I. 

Ezistenoo  of  Corpontioiu  —  See  CORPORATIONS. 
839.      Pftrtaonhip.  —  See  PARTNERSHIP. 

xn.  Oekeeal  Denial  LiMiirD  in  Scope  bt  Statute. 

—  See  notes  2,  4. 
830.     See  note  i. 

Conditioiii  Prooodont.  —  See  note  2. 
xnL  Hew  Matteb  —  1.  General  Hatnre  —  DeflniUon. — 
See  note  3. 

Kurt  Be  Pleaded.  —  See  note  4. 

Pr.   824,   note  2]:    Wiley  v.   Rouses'    by  a  sworn  plea  attacking  the  indorse- 
Point,  86  Hun  (N.  Y.)  495.     And  see     ment  as  a  forgery.     Schauer  v.  Beitel, 

CONTRIBITTORY  NEGLIGENCE.  92   TcX.  60I. 

Aggray»tioB  of  Injuries.  —  A  defend-  4.  Harris  v,  Randolph  County  Bank, 

ant  sued  by  reason  of  its  alleged  negli-  157  Ind.  120;  Cincinnati  Barbed  Wire 

gence    may   show,    under    a    general  Fence  Co.  v,  Chenoweth,  22  Ind.  App. 

denial,  that  the  plaintiff's  injuries  were  685. 

aggravated  by  reason  of  the  use  of  in-  930.    1.  Faircloth    v.    Tinsley,    83 

toxicants.      Boggess   v.    Metropolitan  Mo.   App.   586.     See   also  Garland  v. 

St.  R.  Co.,  118  Mo.  328.  Gaines,   73   Conn.   662;  Woronieki   v. 

Vnroaaoiiabloneos  of  Statute.  —  A  de-  Pariskiego,    74    Conn.    224;    Spencer 

fendani     railroad    corporation,    when  v.  Society  of  Shakers,  (Ky.  1901)  64  S. 

sued   to   recovei    damages   for    negli-  W.  Rep.  468. 

gence,  may  not  show  under  a  general  2.  Reed  v.  Union  Cent.  L.  Ins.  Co., 

denial  that  the  statute  which  prohibited  21  Utah  295.  citing  i  Encyc.  op  Pl.  and 

its  trains  from  running  in  excess  of  a  Pr.  830.     See  also  Conditions  Preca- 

certain  rate  of  speed  was  unreasonable  dent. 

and  therefore  void.     Bluedorn  v.  Mis-  Contra.  —  A  general   denial   is  suflS- 

souri  Pac.  R.  Co  ,  121  Mo.  258.  cient,  (vhen  interposed  to  a  complaint 

S3ft.     1.  Corbin  v.  Thompson,   14T  which  alleges  that  the  plaintiff  *'  duly 

Ind.  312,  citing   i   Encyc.   of   Pl.   and  performed   all   the  conditions  on    his 

Pr.  825.     See  also  Ejectment.  part,"   to  put  in  issue  all  that  can  be 

89T.    8.  Libel    and    Slander.  —  The  proved    under    the    complaint.       Mq- 

truth  of  the  libel  may  not  be  shown  Manus  v.  Western  Assur.  Co.,  (Supm. 

under  the  general  issue  in  mitigation  Ct.    Spec.    T.)  22   Misc.   (N.    Y.)  269, 

of  damages.     Continental  Nat.   Bank  affirmed  167  N.  Y.  602. 

V.  Bowdre,  92  Tenn.  723.     See  Libel  S.  Cordner  v.  Roberts,  58  Mo.  App. 

and  Slander.  440;  Huber  Mfg.  Co.  r.  Hunier,  87  Mo. 

Oironmstanoes  Kitigating  a  Failnre  to  App.  50;  Cady  v.  South  Omaha  Nat. 
Present  a  Draft  may  be  shown  under  a  Bank,  46  Neb.  756;  Staten  Island  Mid- 
general  denial.  Citizens  Nat.  Bank  v.  land  R.  Co.  ?/.  Ilinchcliffe.  (Supm.  Ct. 
Greensburg  Third  Nat.  Bank,  19  Ind.  Spec.  T.)  34  Misc.  (N.  Y.)  49.  See  also 
App.  69.  Petrakion  v.  Arbelly,  (C.  PI.  Spec.  T.) 

939.     1.  Hanesley    v,    Monroe,   97  23  Civ.  Pro.  (N.  Y.)  183. 

Ga.  471;  Elektron  Mfg.   Co.  v.  Jones  4.  Iselin  v,  Simon,  62  Minn.  128,  cit- 

Bros.  Electric  Co.,  i  Ohio  Dec.  692.  ing  i  Encyc.  of  Pl.  and  Pr.  831.     See 

999.    2.  Hoxie    v.    Farmers,    etc.,  also  the  following  cases: 

Nat.  Bank,  20  Tex.  Civ.  App.  462.  Alabama.  —  American   Oak    Extract 

Indonomont  must  likewise  be  denied  Co.  v.  Ryan,  112  Ala.  337. 
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831.    2.  Maimer  of  Pleading  —  introduetory.  —  See  note  i. 
833.     See  note  i. 

833.     Payment.  —  See  PAYMENT. 

Fraud.  —  See  FRAUD. 
834*     Want  of  Consideration.  —  See  CONTRACTS. 

Jnitiiication.  —  See  note  2. 

California,  —  Crusoe    v.   Clark,    127  in  writing.     Francis  v,  Earle,  77  Fed. 

Cal.  341;    Paden   v,   Goldbaum.  (Cal.  Rep.  712. 

1S94)   37   Pac.    Rep.    759;    Perkins  v,  83d.     1.  The  proposition  stated  in 

West  Coast  Lumber  Co.,  (Cal.  1893)  33  the  text  is  supported  by  the  following 

Pac.  Rep.  1 1 18.  cases: 

Georgia,  —  Hanesley  v,  Monroe,  97  Alabama,  —  Scharf    v,    Moore,    102 

Ga.  471.  Ala.    468;    Electric    Lighting    Co.    v. 

Indiana,  —  Crum  v,  Yundt,  12  Ind.  Elder,  IT5  Ala.  138;  Krebs  Mfg.  Co.  v. 

App.  308.  Brown,  108  Ala.  508. 

Minnesota,  —  Netzer    v,    Crookston  Arkansas,  —  Taylor    v.    Purcell,   60 

City,  59  Minn.  244.  Ark.  606. 

Missouri.  —  Huber  Mfg.  Co.  Z'.  Hun-  Connecticut, — Jacobs  v,  Curtiss,  67 

ter,  87  Mo.  App  50.  Conn.  497. 

Nebraska,  —  Denney  v.  Stout,  59  Neb.  Georgia,  —  Hart  v,  Phenix  Ins.  Co., 

731;  Lowe  V,  Prospect  Hill  Cemetery  113  Ga.  859;  Smith  v.  Champion,  102 

Assoc.,  58  Neb.  94:  Medland  v.  Con-  Ga.  92;  Graham  v,  Marks,  98  Ga.  67. 

nell.  57  Neb.  10;  Burlington  Voluntary  Indiana,  —  Anthony  v.  Masters,  (Ind. 

Relief   Dept.   v,   Moore,  52  Neb.  719;  App.   1902)  62  N.  E.  Rep.  505;  Moore 

Home  F.  Ins.  Co.  z'.  Berg,  46  Neb.  600.  v.    Morris,    142    Ind.    354;    Shirk    r/. 

New    Yofk.  —  Cruikshank    v.    Press  Mitchell,  137  Ind.  185;  Queen  Ins.  Co. 

Pub.   Co.,   (Supm.    Ct.    Spec.   T.)  32  v,  Hudnut  Co.,  8  Ind.  App.  22. 

Misc.   (N.  Y.)   152,   affirmed  59  N.  Y.  New    York,   —  Craft    v.    Brandow, 

App.  Div.  620;  Donohue  v.  Syracuse,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 

etc.,  R.  Co.,  II  N.  Y.  App.  Div.  525.  306. 

Oregon.  —  Farmers*,  etc.,  Nat.  Bank  Texas,  —  Sullivan  v.  Creamer,  (Tex. 

t/.  Hunter,  35  Oregon  188.  Civ.    App.    1899)   50  S.   W.  Rep.  431; 

Texas,  —  Ricker  Nat.  Bank  v.  Brown,  Janes  v.  Ferd  Heim  Brewing  Co.,  (Tex. 

(Tex.  Civ.  App.  1897)  43  S.  W.   Rep.  Civ.   App.    1897)  44  S.  W.  Rep.  896; 

909.  Blagge  V.  Shaw,  (Tex.  Civ.  App.  1897) 

Beniali    and  Hew  Matter.  —  Denials  41  S.  W.  Rep.  756. 

should  not  be  mingled  with  allegations  United  States.  —  Francis  v.  Earle,  77 

of  new  matter.     Pascekwit/.  v.  Rich-  Fed.  Rep.  712. 

ards,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Extension  of  Time  when  alleged  should 

Y.)  250;  Recknagel  v,  Steinway,  58  N.  be  so  set  forth  as  to  show  some  con- 

Y.  App.  Div.  352;  Burkert  v.  Bennett,  sideration     therefor.       Denison     Uni- 

(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  vcrsity  v.  Manning,  65  Ohio  St.  138. 

318;  Staten  Island  Midland  R.  Co.  v.  Forfeiture.  —  One    who    relies    upon 

Hinchcliffe,  (Supm.  Ct.   Spec.   T.)  34  forfeiture  as  a  defense  must  set  forth 

Misc.   (N.   Y.)  49;    Carter    v.   Eighth  the  facts.     Power  v,  Sla,  24  Mont.  243; 

Ward   Bank,  (Supm.  Ct.  Spec.  T.)  33  Bishop  v.  Baisley,  28  Oregon  119. 

Misc.  (N.  Y.)  128;  Cruikshank  v.  Press  Allegations   in    AltematiTe.  —  Aver- 

Pub.  Co.,  (Supm.  Ct.  Spec.  T.)  32  Misc.  ments  of  new  matter  should  not  be 

(N.  Y.)  152,  affirmed  59  N.  Y.  App.  Div.  coupled  by  such  words  as  the  inartistic 

620;    Fay   V,    Hauerwas,    (Supm.    Ct.  '*  if  "  and  "  or."     Peyman  v.  Bowery 

Spec.  T.)  26  Misc.  (N.  Y.)  421.  affirmed  Bank,  14  N.  Y.  App.  Div.  432;  Spring- 

43   N.   Y.   App.   Div.  621 :    Green    r.  field  Second  Nat.  Bank  v.  Hart,  8  Ind. 

Brown,  (Supm.  Ct.  Spec.  T.)  22  Misc.  App.  19;  Wiggins  v.  Kirkpatrick,  114 

(N.  Y.)  280.  N.  Car.  298. 

831.    1.  Gentry  v.  Walker,  101  Ga.  Hot    Seal    ?arty   in    Interest.  —  See 

123.  Parties  to  Actions. 

Letting  Out   Proofi.  —  An  allegation  934.    8.  Turner  Coal  Co.  v.  Glover, 

that  the   note   was  to  be  renewed   at  loi  Ala.  289;  Greenthal  v,  Lincoln,  67 

maturity  is  not  demurrable  for  failure  Conn.  372;  Pyle  v.   Peyton,  146  Ind. 

to  aver  that  the  evidence  relied  on  is  90;  Sbarboro  v.  Health  Dept.,  26  N.  Y. 
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835.    Uiiiry.  —  See  Usury. 

niogalitj  of  Contract.  —  See  CONTRACTS. 

IhuroM.  —  Sec  DURESS  AND  COMPOUNDING  FELONY. 

Accord  ukd  Satitfaction.  —  See  AcCORD  AND  SATISFACTION. 

Estoppel  in  Pais.  —  See  ESTOPPEL. 
886.     Bc8  JadioaU.  —  See  FORMER  ADJUDICATION. 

Btatnte  of  Limitations.  —  See  LIMITATIONS. 

Equitable  Defenses.  —  See  EQUITABLE  DEFENSES. 

Contributory    HegUgenoe.  —  See     CONTRIBUTORY     NEGLI- 
GENCE. 

8ST.     Stotute  of  Frauds.  —  See  FRAU  DS,  STATUTE  OF. 

8.  Wliat    Constitutes    New   Matter  —  b.    Equitable 
Defenses.  —  See  Equitable  Defenses. 
839.    c.  Matter  in  Abatement.  —  See  note  i. 

840.     d.   Partial    Defenses  — how   Partial    Defenses    should    Be 
Pleaded.  —  See  note  2. 

841.    e.    Mitigating  Circumstances.  —  See  Damages. 
84a.   /.    Payment.  —  See  Payment. 

843.  g.    Res  Judicata.  — See  note  i. 

k.    Estoppel  in  Pais.  —  See  Estoppel. 

844.  /.    Fraud. —  See  Fraud. 

/.    Illegality  of  Contract.  —  See  note  2. 

App.   Div.  177;  Jones  v,  McQueen,  13  son  v.  Dutcher,  (C.  PI.  Spec.  T.)  24 

Utah  178;  Kansas  City  Star  Co.  r.  Car-  Civ.  Pro.(N.  Y.)  345;  Golden  v.  Health 

lisle,   (C.   C.   A.)   108   Fed.    Rep.  344,  Department,  21  N.  Y.  App.  Div.  426. 
See  also  False  Imprisonment;  Libel        Where,  however,  it  clearly  appears 

AND    Slander;     Malicious    Prosecu-  on  the  face  of  the  answer  that  it  was 

TioN.  interposed  not  as  a  complete  but  as  a 

Short  Plea.  —  When  the  parties  mutu-  partial  defense,  it  is  sufficient  without 

ally  agree  that  the  plea  may  be  taken  stating  in  terms  that  it  is  only  partial, 

in  short,  the  court  may  spell  out  the  Foye  v.  Guardian  Printing,  etc.,  Co., 

defense     of    justification.       Steele    v.  109  Fed.  Rep.  368. 
Walker,  115  Ala.  485.  Demurrer.  —  When  a  partial  defense 

S39.     1.  Southey    v,    Dowling,    70  is  pleaded  as  a  complete  defense,  it  is 

Conn.  153,  citing  i  Encyc.  of  Pl.  and  subject  to  demurrer.      Emshwiler  v, 

pR.  839,  849.    See  also  Abatement  in  Tyner,  21  Ind.  App.  347;  Cole  v.  Bey- 

Pleading.  land,  (Supm.   Ct.  Spec.   T.)  67  N.  Y. 

§40.    S.  Breyfogle  v.  Stotsenburg,  Supp.  1024. 
148   Ind.   552;    Sparta  School   Tp.    v,        Aeallegation   of   Faets. —  The    same 

Mendell,  138  Ind.  188;  Cole  v.  Beyland,  facts  may  be  pleaded  both  as  a  partial 

(Supm.  Ct.   Spec.  T.)  67  N.  Y.  Supp.  defense  and  as  constituting  a  complete 

1024;  Burkert  v,  Bennett,  (Supm.  Ct.  defense.    Coyle  v.  Ward,    167  N.   Y. 

Spec.  T.)  35  Misc.  (N.  Y.)  318;  Silber-  240;  Zacharias  v,  French,  (C.  PI.  Spec, 

man    z/.    New   Amsterdam   Gas    Co.,  T.)  10  Misc.  (N.  Y.)  202. 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.)        943.     1.  Boston,  etc..  Smelting  Co. 

42;  Stewart  v.  Ashtabula,  (C.  C.  A.)  v.  Reed,  23  Colo.  523,  aV/'n^  I   Encyc. 

107  Fed.  Rep.  857;  Metropolitan  Trust  of  Pl.  and  Pr.  821,  836,  843,     See  also 

Co.  V.  Toledo,  etc.,  R.  (To.,  107  Fed.  Former  Adjudication. 
Rep.  628.  S44.    2.  Bernstein    v.    Downs,    112 

Complete  Defense  Preeumed.  ^  Unless  Cal.  197;  George  v.  Williams,  58  Mo. 

interposed  expressly  as  a  partial  de-  App.  138;  Boyer  v.  Fenn,  (Supm    Ct. 

fense  the  court  may  presume  that  the  App.  T.)  19  Misc.  (N.  Y.)  128;  Miller 

answer  was  pleaded  as  a  complete  de-  v.  Hirschberg,  27  Oregon  522;  Jeffer- 

fense.     Bernascheff  v.   Roeih,  (Supm.  son  c  Burhans,  (C.  C.  A.)  85  Fed.  Rep. 

Ct.  Spec.  T.)  34  Misc.  (N.  Y  )  588;  Ma-  949. 
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845.  k.    Justification.  —  See  note  i. 

846.  /.    Statute  of  Limitations.  —See  Limitations. 

847.  m.  Contributory   Negligence,  —  See    Contribu- 
tory Negligence. 

n.  Statute  of  Frauds.  —  See  Frauds,  Statute  ok. 

848.  0.  Want  and  Failure  of  Consideration.  —  See 
Contracts. 

849.  q.  Champerty.  — See  note  i. 

s.  Accord  and  Satisfaction.  —  See  Accord  and 
Satisfaction. 

/.  Release.  —  See  Release. 

w.  Immaturity  of  Indebtedness.  —  See  note  7. 

X.  Discharge  in  Bankruptcy. — See  United  States 
Courts. 
8ffO.    y.  Usury.  —  See  Usury. 

js.  BONA-FiDE  Purchaser.  —  See  note  2. 

jsK  Objection  to  Statute  or  Ordinance.  —  See 
note  3. 

^.  Title  in  Action  of  Trespass.  —  See  Trespass. 

^.  Liens.  —  See  Liens. 
851.    ^.  Mining  Rules  and  Customs.  —  See  Mines  and 
Mining;  Usages  and  Customs. 

^.  Mistake.  —  See  Mistake. 

z'.  Contract   Not   Properly   Performed.  —  Sec 
Contracts. 

jsfi.  All  Matter  in  Avoidance.  —  See  note  5. 
853.    XIV.  JoiVDEB  or  Defehses  —  1.  Defendant  May  Plead  as 
Many  Defenses  as  He  Has.  —  See  note  I. 

945.     1.  Henderson  r.  Bennett,  58  paid.     Union  Nat.  Bank  v.  Cross,  loo 

S.  Car.  30  [citing  1  Encyc.  of  Pl.  and  wis.  174. 

Pr.   845J;    Greenthal    v.    Lincoln,    67  §50.      2.    Ricker     Nat.     Bank     7/. 

Conn.  372:  Mitchell  v,  Cody,  (N.   Y.  Brown,  (Tex.  Civ.  App.  1897)43  S.  W. 

Super.  Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  307;  Rep.   909,    holding   that    the    defense 

Roeber  v.  New  Yorker  Staats  Zeltung,  that  the  plaintiff  is  not  a  holder  in  due 

I  N.  Y.  App.  Div.  427.  course  must  be  alleged  by  the  defend- 

S49.     1*  Ten  Eyck  v.  Witbeck,   55  ant  in  his  answer.     See  also  Negotia- 

N.  Y.  App.   Div.   165,  ciiin^  i  Encyc.  ble  Instruments. 

OK  Pl.  and  Pr.  849,  affirmed  170  N.  Y.  8.  Burlington  Voluntary  Relief  Dept. 

564.  V,  Moore,  52  Neb.  719. 

7.  Southey  v.  Dowling,  70  Conn.  153  §51.     6.  Donohue  v,  Syracuse,  etc., 

{citing  I  Encyc.  of  Pl.  and  Pr.  839,  R.  Co.,  11  N.  Y.  App.  Div.  525,  quot- 

849];'lselin    v.    Simon,  62  Minn.   128  ing  i  Encyc.  of  Pl.  and  Pr.  851.     See 

\citing  I  Encyc.  of  Pl.  and  Pr.  831];  also  Confessidn  and  Avoidance. 

Fiore  v.  Ladd,  29  Oregon  528  \citing  i  §53.     1.  Ansley  v.  Piedmont  Bank, 

Encyc.  of  Pl.  and  Fr.  22,  32];  New  113    Ala.    467:    Murphy     v.    Russell, 

England  L.  &  T.  Co.  v.  Browne,  157  (Idaho  1901)  67   Pac.   Rep.  421;   Zim- 

Mo.  116.  merman    v,    Meyrowitz,    (Supm.    Ct. 

Extenalon. —  An  answer  which  alleges  Spec.  T.)  34  Misc.  (N.  Y.)  307;  Cromp- 

an  extension  of  time  within  which  the  ton,  etc.,  Loom  Works?/.  Hrown.CSupm. 

indebtednessmay  be  discharged  should  Ct.   App.    T.)    28   Misc.   (N.    Y.)   513; 

aver  whether  the  extension  was  in  writ-  Farmers',  etc.,  Nat.  Bank  v.  Hunter, 

ing,  whether  there  was  a  consideration,  35  Oregon  188;  Veasey  z/.  Humphreys, 

and  if  so  when  the  consideration  was  27  Oregon  515. 
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8tl3.     2.  Manner  of  Pleading  Several  Defenses  —  Completaiieis.  — 
See  note  2. 

8S3.     Separate  Statement.  —  See  notes  I,  2. 

Hullifloation  of  One  Defenae  liy  Anotlier.  67;  Hollings worth  v.  McColly,  26  Ind. 

—  When  several  defenses  are  alleged  A  pp.    609;    De    Kalb    Nat.    Bank    v. 

in  the  same  answer,  one  may  not  be  Nicely,  24  Ind.  App.  147;  Walter  A. 

used  to  destroy  another.     Eppinger  v.  Wood    Mowing,    etc.,    Mach.    Co.   v, 

Scott,   112  Cal.  369;  Gilreath  v.   Far-  Niehause,  8  Ind.  App.  502;  Jackson  v, 

man,   57  S.  Car.  289;  Ft.  Worth,  etc..  Independent  School  Dist.,  (Iowa  1899) 
R.  Co.  r.  McAnuliy,  7  Tex.  Civ.  App. 
321. 

General    Denial    and   ConfBnion   and 
Avoidanoe.  —  When  a  general  denial  is 


coupled  with  allegations  which  confess    Car.  100. 


77  N.  W.  Rep.  860;  Reckna^el  v.  Stein- 
way,  58  N.  Y.  App.  Div.  352;  Sbarboro 
V,  Health  Department,  26  N.  Y.  App. 
Div.  177;  Harman   v.    Harman,  54  S. 


and  avoid  the  plaintiff's  cause  of  ac- 
tion, the  denial  is  not  weakened  by  the 
defenses  which  follow.  Lehman  v. 
Shiver,  129  Ala.  318;  People's  Mut. 
Ben.  Soc.  z/.  Templeton,  16  Ind.  App. 
126;  McKasy  z/.  Huber,  65  Minn.  9; 
Manhattan  Brick,  etc.,  Co.  v.  Clark, 
(N.  Y.  City  Ct.  Gen.  T.)  34  Misc.  (N. 
Y.)  819;  Young  V.  Katz,  22  N.  Y.  App. 
Div.  542:  Kelly  v,  Theiss,  (N.  Y.  City 
Cl.  Gen.  T.)  22  Misc.  (N.  Y.)  530: 
Gillett  V.  Missouri,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  61.  See 
also  Miles  7/.  Woodward,  115  Cal.  308. 

Legal  and  Equitable  Defeneee.  —  In  ac- 
tions of  ejecimeni  the  defendant  may 
plead  both  equitable  and  legal  defenses. 
Power  V.  Sla.  24  Mont.  243. 

Attachment  Proeeedingt.  —  In  Afissouri 
proceedings  by  attachment  are  ex- 
cepted from  the  rule  that  a  defendant 
may  set  forth  as  many  defenses  as  he 
may  have.  Houghland  v.  Dent,  52 
Mo.  App.  237. 


Partial  Answer.  —  If  a  paragraph  of  an 
answer  purports  to  answer  the  whole 
complaint  but  is  only  a  partial  answer, 
the  defect  is  fatal.  Emshwiler  v. 
Tyner,  21  Ind.  App.  347. 

Cannot  Be  Constmed  as  a  Cennterelaim. 
—  Stout  V,  Harlem,  20  Ind.  App.  200; 
Huber  Mfg.  Co.  v.  Busey,  16  Ind. 
App.  410. 

A  defense  may  not  be  changed  to  a 
counterclaim  when  some  emergency 
would  make  the  alteration  desirable. 
Saratoga  Springs  First  Nat.  Bank  v, 
Slattery,  4  N.  Y.  App.  Div.  421. 

Hypothetical  AllegktionB.  —  That  a  de- 
fendant may  not  be  precluded  from 
pleading  all  of  his  defenses  he  may 
allege  some  of  them  in  a  hypothetical 
form  if  necessary.  McKasy  v,  Huber, 
65  Minn.  9. 

Beallegation  of  Same  Facts.  —  The  de- 
fendant may  plead  the  same  facts  once 
as  a  plea  of  partial  defense  and  again, 
if  he  so  chooses,  as  a  counterclaim. 


Denials  and  Admissions  Hot  Befenses.     Garfield  Nat.  Bank  v,  Kirchwey,  (N.  Y. 


—  Neither  a  denial  nor  an  admission  is 
a  defense.  Neither  should  be  pleaded 
or  classed  as  such.  Galbraith  v.  Daily, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 
156;  Cruikshank  v.  Press  Pub  Co. 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
152,  affirmed  59   N.  Y.   App.  Div.  620; 


City  Cr.  Gen.  T.)  17  Misc.  (N.  Y.)  310; 
Zacharias  v.  French,  (C.  PI.  Spec.  T.) 
10  Misc.  (N.  Y.)  202;  Nollman  r.  Even- 
son.  5  N.  Dak.  344.  But  see  Scott  v. 
Independent  Dist.,  91  Iowa  156. 

853.     1.  St.  Louis,  etc.,  Packet  Co. 
V.   McPeters,   124  Ala.  451:  Taylor  ». 


Flack  V.  O'Brien,  (Supm.  Ct.  Spec.  T.)  Purcell,  60  Ark.  606;  Foley  f.  Mercan- 

19  Misc.  (N    Y.)  399.  tile  Nat.  Bank,  (C.  PI.  Spec.  T.)  24  Civ. 

General    Demorrer.  —  The   defendant  Pro.  (N.  Y.)  249;  Zacharias  v.  French, 

may  include  in  his  answer  a  general  (C.  PI.  Spec.  T.)  10  Misc.  (N.  Y.)  202; 

demurrer.     Alliance    Milling    Co.    o,  McLamb  v,  McPhail,  126  N.  Car.  218. 

Eaton,  (Tex.  Civ.  App.  1893)  23  S.  W.  Separately  Stating  and  Vnmbexing.  — 


Rep.  455. 

S5d.  2.  Brnokline  Nat.  Bank  v, 
Moers,  19  N.  Y.  App.  Div.  155  [quoting 
with  approval  i  Encyc.  of  Pl.  and  Pr. 
852]:  Pate  V.  Allison,  114  Ga.  651  [quot- 
iMQ  with  approval  16  Encyc.  of  Pl.  and 
Pr.  561];  Smith  v.  Heineman,  it8  Ala. 
195:  Breyfogle  v,  Sioisenburg,  148 
Ind.  552;  Taylor  v.  Calvert,  138  Ind. 


The  defendant's  several  defenses  must 
be  not  only  separately  stated  but  also 
numbered.  Taylor  v.  Purcell,  60  Ark. 
606;  Mullikin  v.  Mullikin,  (Ky.  1893) 
23  S.  W.  Rep.  352;  Kaeer  v.  Brenne- 
man,  33  N.  Y.  App.  Div.  452:  Fay  v. 
Hauerwas,  (Supm.  Ct.  Spec.  T.)  26 
Misc.  (N.  Y.)  421,  affirmed  43  N.  Y. 
App.  Div.  621. 
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8tl4.     See  note  i. 

How  stated.  —  See  note  2. 

3.  Matter  in  Abatement,  and  Hatter  in  Bar.  —  See  Abate- 
ment IN  Pleading. 

8tlS.    4.  States  Where  Inoonsistent  Defenses  Are    Allowed.  — 
See  note  i. 

836.    5.  What  Defenses  Are  Inconsistent  —  introduetory.  —  See 
note  2. 

8S7.    QnMtlon  of  Faet.  —  See  note  i. 

A  statutory  provision  as  to  separate    School   Dist.,   (Iowa    1899)  77   N.   W. 
statement   and   numeration   has   been     Rep.  860. 


held  to  apply  only  when  the  court  can, 
of  itself,  see  that  there  is  more  than 
one  defense.  Hatch  v.  Matthews, 
(Supm.  Cl.  Spec.  T.)  9  Misc.  (N.  Y.) 
307,  and  see  also  85  Hun  (N. 
522. 


Nfw  York,  —  Brady  v.  Hutkoff,  (N. 
Y.  Super.  Ct.  Gen.  T.;  13  Misc.  (N.  Y.) 
5I5»  affirmed  155  N.  Y.  681;  MacColl  v. 
American  Union  L.  Ins.  Co.,  89  Hun 
Y.)  (N.  Y.)  490;  Wendling  v.  Pierce.  27  N. 
Y.  App.  Div.  517;  Seeman  v,  Bandler, 


Objection     IVaived,  —  Although    the    (N.  Y.  City  Cl.  Gen.  T.)  25  Misc.  (N. 


paragraphs  are  not  separately  stated 
and  numbered  the  answer  is  sufficient 
when  questioned  for  the  first  time  on  a 
motion  to  exclude  evidence  thereunder. 
Eppinger  v.  Scott.  112  Cal.  369. 

953.    2.  Douglass  v.    Phenix    Ins. 
Co.,  138  N.  Y.  209;  Gilreath  v.  Furman, 


Y.)  328:  Young  V.  Kat2,  22  N.  Y.  App. 
Div.  542;  Kelly  v,  Theiss.  (N.  Y.  City 
Ct.  Gen.  T.)  22  Misc.  (N.  Y.)  530; 
Siriani  v.  Deutsch,  (N.  Y.  Super.  Ct. 
Spec.  T.)  12  Misc.  (N.  Y.)  21.3;  Zacha- 
rias  V.  French,  (C.  PI.  Spec.  T.)  10 
Misc.  (N.  Y.)  202.  But  see  Haas  v. 
Sclig,  (Supm.  Ct.  App.  T.)  27  Misc.  iN. 


57  S.  Car.  289. 

One  AdmiMion  in  Several  Paragrapbi.  —  Y.)  504. 

When  the  answer  of  the  defendant  ad-  Nerth    Carolina  —  Upton    v.    South 

mils    the   plaintiff's    right  to  recover  Carolina,  etc.,  R.  Co.,  128  N.  Car.  173; 

unless  it  sustains  its  affirmative  de-  McLamb  v.  McPhail,  126  N.  Car.  218; 


fense  set  out  in  the  other  counts  of  the 
answer,"  this  confession  is  made  a 
part  of  each  count  and  by  implication 
admits  the  plaintiff's  right  to  recover. 
Jackson  v.  Independent  School  Dist., 
no  Towa  313 

954.  1.  Manhattan  Brick,  etc.,  Co. 
V.  Clark,  (N.  Y.  City  Ci.  Gen.  T.)  34 
Misc.  (N.  Y.'>8i9. 

Contra. —  Prior  defense  may  not  be 
made  a  part  of  a  subsequent  defense 
by  mere  reference.  Denison  Uni- 
versity V.  Manning,  65  Ohio  St.  138; 
Eureka  F.  &  M.  Ins.  Co.  v.  Baldwin, 
62  Ohio  St.  368.  See  also  Pate  v,  Alli- 
son, 114  Ga.  65  X. 

S.  Kager  w.  Brenneman»  33  N.  Y. 
App.  Div.  452. 

85d,  1.  Alabama,  —  St.  Louis,  etc., 
Packet  Co.  r.  McPcters,  124  Ala.  451; 
Ansley   v.    Piedmont   Bank,  113  Ala. 

467. 

California.  —  Miles  v.  Woodward, 
115  Cal.  308;  Eppinger  7/.  Scolt,  112 
Cal.  369. 

Colorado,  —  KoU  v.  Bush,  6  Colo. 
App.  294. 


Millan  v.  Southern  R.  Co.,  54  S.  Car. 

485. 

South  Dakota,  —  Green  v,  Hughitt 
School  Tp.,  5  S.  Dak.  452. 

Texas,  —  Bauman  v.  Chambers,  91 
Tex.  108:  McGregor  v.  Sima,  (Tex. 
Civ.  App.  1898)  44  S.  W.  Rep.  1021. 

Wisconsin,  —  Kerslake  ».,  Mclnnis, 
113  Wis  659. 

In  Idaho  the  defenses  may  be,  to  a 
certain  extent,  inconsistent.  Murphy 
V.  Russell,  (Idaho  1901)  67  Pac.  Rep. 
421. 

§50.  2.  Smith  v,  Doherty,  (Ky. 
1901)  60  S.  W.  Rep.  381;  Oakes  v. 
Ziemer,  61  Neb.  6;  Veasey  v,  Hum- 
phreys, 27  Oregon  515. 

857.  1.  Murphy  v,  Russell,  (Idaho 
1901)  67  Pac.  Rep.  421;  De  Lissa  v. 
Fuller  Coal,  etc.,  Co.,  59  Kan.  319; 
Cox  r.  Bishop,  55  Mo.  App.  135:  Caie 
V.  Hutchinson,  58  Neb.  232;  Blodgett 
V,  McMuitry,  39  Neb.  210,  34  Neb.  782: 
Hooven,  etc.,  Co.  v.  National  Cordage 
Co.,  II  Ohio  Dec.  (Reprint)  434,  27 
Cine.  L.  Bui.  18;  Davis  v,  Seattle  Nat. 
Bank,  19  Wash.  65;  Seattle  Nat.  Bank 
V.   Carter,    13    Wash.    281,    Gates    w. 


Iowa.  —  Tborson,  etc  ,  Co.  v.  Baker. 
107  Iowa  49;  Jackson  v.  Independent    Avery,  112  Wis.  271. 
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837.     What  Befenset  Kay  Be  Pleaded  with  General  Denial.  —  See  notes 

3,  4,  5. 

898.    See  note  i. 

8tl9.     See  note  i. 

Statute  of  limitiktloiii  Joined  with  Other   Aflrmatiye  Beinuei.  — 

See  note  2. 

Frand  and  Breaeh  of  Warranty.  —  See  note  3. 

Coniiftent   with    Itaelf.  —  Although  54  S.  Car.  485;  Fisher  v.  Stevens,  143 

there  may  sometimes  be  some  incon-  ^flO.  181;  Cate  v.  Hutchinson,  58  Neb. 

sistency  as  between   the  several  de-  232;  Brown  v.  Porter,  7  Wash.  327. 

f  enses,  each  defense  must  be  consistent  A  General  Denial <rf  Bendition  of  Servioeo 

within  itself.     Banta  v.  Siller.  121  Cal.  is  wholly  inconsistent  with  an  allega- 

414;   Carlile  v.   People.  27  Colo.   116:  tion   that  they  were  badly  performed. 

Murphy  v.    Russell,   (Idaho    1901)  67  Black  v.  HoUoway,  (Ky.  1897)41  S.  W. 

Pac.  Rep.  421.     See  also  Haas  v.  Selig,  Rep.  576. 

(Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.)  Superiority  of  FlaintilFi  Mortgage.  —  A 

504.  defendant  may  not  deny  the  superiority 

Although  the  affirmations  of  an  an-  of  the  plaintiff's  mortgage  lien  and  in 

swer  are  inconsistent,  they  will,  never-  addition  claim  the  right  to  redeem  from 

thelesB,  be  allowed  to  stand  if  the  tenor  the  plaintiff  under  a  mortgage  which 

of  the  whole  answer  is  of  a  consistent  the  defendant  denies  is  inferior.    Oakes 

character.    Spencer?/.  Terrel,  17  Wash,  v,  Ziemer,  61  Neb.  6,  rtV»«^  i  Encyc, 

514.  OP  Pl.  and  Pr.  813,  and  note  4. 

857.  8,  Collins  u,  Fenley.  (Ky.  A  Denial  of  Indebtedneie  It  Overoome 
1899)  53  S.  W.  Rep.  667;  Green  v.  by  subsequent  admissions  of  facts 
Hughitt  School  Tp.,  5  S.  Dak.  452;  which  clearly  establish  the  indebted- 
Gates  V.  Avery,  112  Wis.  271.  ness.     Stephens  v.  Cox.  124  Ala.  448. 

4.  Spencer  v.  SDciety  of  Shakers,  Insuranoe. —  In  an  action  to  recover 
(Ky.  1901)64  S.  W.  Rep.  468;  Paducah  on  a  tornado-insurance  policy,  a  denial 
First  Nat.  Bank  v.  Wisdom,  (Ky.  1901)  of  damage  by  a  tornado  is  inconsistent 
63  S.  W.  Rep.  461;  Smith  z\  Doherty,  with  special  allegations  that  the  in- 
(Ky.  1901)  60  S.  W.  Rep.  380.  But  see  sured  building  was  ruined  by  reason 
contra,  Brann  v.  Brann.  (Ky.  1898)  44  of  the  fact  that  a  heavy  wind  forced  a 
S.  W.  Rep.  424.  steamboat  against  it.     Queen  Ins.  Co. 

An  Allegation  of  Want  of  Consideration  v.  Hudnut  Co..  8  Ind.  App.  22. 
in  an  action  on  a  note  is  inconsistent  Inoonsistent  Cross-complaint  and  An- 
with  an  admission  that  the  note  was  ewer.  —  When  the  cross-complaint  con- 
executed  for  certain  realty  which  had  tains  an  averment  which  is  inconsistent 
value.  Ryan  p,  Middlesborough  Town-  with  a  denial  in  the  answer,  the  former 
lands  Co.   (Ky.  1899)  52  S  W.  Rep.  33.  cannot  be  used  to  destroy  the  effect  of 

The  Pleas  of  Hon  Est  Faotnm  and  Kon-  the  latter.     Meyers  v,  Merilllon,    118 

performance  are  not  so  inconsistent  that  Cal.  352. 

they  may  not  stand  together.     Cox  v.  Judgment  on  Pleadings.  —  When  the 

Bishop,  55  Mo.  App.  135.  denials  are  inconsistent  with  express 

5.  Denial  of  Ezecation  and  Fraudulent  admissions  in  the  answer,  or  are  clearly 
Intent.  —  A  denial  of  the  execution  of  evasive  and  omit  to  put  in  issue  the 
a  guaranty  may  be  joined  with  an  direct  and  specific  statements  of  the 
allegation  that  the  guaranty  was  exe-  complaint,  a  judgment  will  be  granted 
cutcd  for  a  fraudulent  purpose.  Cor-  on  the  pleadings.  Hoffman  v.  Gallatin 
bitt  V,  Harrington,  14  Wash.  197.  County,  18  Mont.  224. 

A  denial  of  the  execution  of  a  mort-  Votion  to  Strike.  —  Merely  because  a 

gage  is  so  inconsistent  with  an  allega-  general  denial  is  inconsistent  with  an 

tion  that  the  mortgage  was  executed  to  affirmative     defense,    it     cannot     be 

defraud  creditors    that   the   denial   is  stricken  from  the  defendant's  answer, 

destroyed  by  the  alle>|fationsof  factum.  Sheldon  v.  Heaton,  78  Hun  (N.  Y.)  50. 

Veasey  v.  Humphreys,  27  Oregon  515.  8.  Mitchell  v.   Ripley,  5  Kan.  App. 

85§.     1.  Randall  v.  Simmons,  (Ore-  818. 

gon  1902]  67  Pac.  Rep.  513,  qttotinj^  with  3.  Breach  of  Warranty  and  Settlement 

approval  i  Encyc.  of  Pl.  and  Pr.  856.  are  not  inconsistent  defenses.     Robin- 

859,     I.  Millan  v.  Southern  R.  Co.,  son  v.  Hill,  (Ky.  1902)66  S.W.  Rep.  623, 
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8SO«     All  Afflrnuitive  DefensM  Kay  Be  Joined.  —  See  note  4. 

860.  6.  Remedies  for  Inconsistency  —  Election.  —  See  note  i. 
Bonnd  by  Allegation!  Against  Him.  —  See  note  2. 

XV.  JoiKT  AND  Several  Anbwebs  —  1.  The  Bight  to 
Join  in  an  Answer  •—  Optional  to  join.  —  See  note  4. 

861.  2.  How  Joint  Answer  Is  Construed.  —  See  note  i. 

4.  Defense  in  One  Answer  Inuring  to  AIL  —  See  note  5. 
869.    6.  Adoption  of  Answer.  —  See  note  2. 

Eeedision  and  Breach  of  Contract  as  out.     Randall    v.    Simmons,  (Oregon 

defenses  are  not  inconsistent.     South  1902)  67  Pac.  Rep.  513. 

Milwaukee  Boulevard  Heights  Co.  v.  The  Complete  Defense  Xnst  Be  Ahan- 

Ilarte,  95  Wis.  592.  doned,  and  not  merely  the  inconsistent 

tl59.    4.  Phillips  v.  W.  T.  Adams  words  and    allegations    therein    con- 

Mach.  Co.,  5a  La.  Ann.  442;  Osborne  v,  tained.     Black  v,  HoUoway,  (Ky.  1897) 

Waller,  73  Minn.  52;  Kline  v,  Hanke.  41  S.  W.  Rep.  576. 

14  Mont.  361;  Hooven,  etc.,  Co.  v,  Na-  8.  Mitchell  c/.Rip1ey,5  Kan.App.  818. 

tional  Cordage  Co.,  11  Ohio  Dec.  (Re-  4.  Aultman  v,  Forgey,  10  Ind.  App. 

print)  434, 27  Cine.  L.  Bui.  18;  Farmers',  397. 

etc.,  Nat.  Bank  v.  Hunter,  35  Oregon  §61.     1.  Whitcomb    v.    Hardy,    68 

188;    Pugb  V,  Oregon   Imp.   Co.,    14  Minn.  265  [r»7i«je  1  Encyc of  Pl.  and 

Wash.   331;  Allen  v,  Olympia  Light,  Pr.   861];  Supreme    Council,   etc.,   v. 

etc.,  Co.,  13  Wash.  307.  Boyle,  (Ind.  App.  1896)  42  N.  E.  Rep. 

A  Settlement  and  Connterolaim,  when  827. 

set  up  in  the  answer,  are  inconsistent.  5.  Hoxie     v.    Farmers',    etc.,    Nat. 

If  there  waa  a  settlement  there  could  Bank,  20  Tex.  Civ.  App.  462. 

be  no  counterclaim  growing  out  of  the  §69.    8.  Adopted  Fart  Knit  Be  Befl- 

maiter  settled.     Ferguson  i'.  Prince,  2  nite.  —  When     a    defendant's    answer 

Kan.  App.  7.  adopts   the  answer  of  a  codefendant 

Self-defenee  and  Accident.^  The  de-  "  except  wherein  this  answer  conflicis 
fondant  may  not  plead  both  that  he  therewith,"  the  adopting  answer  is  de- 
fired  in  self-defense  and  that  his  pistol  fective  in  (hat  it  fails  to  designate  the 
was  accidentally  discharged.  These  portion  of  the  codefendant's  answer 
defenses  are  irreconcilably  incon-  which  is  adopted.  Bexar  BIdg.,  etc., 
ststent.  Hollingsworth  v,  Warnock,  Assoc,  v.  Lock  wood,  (Tex.  Civ.  App. 
(Ky.  1901)  65  S.  W.  Rep.  163.  1899)  54  S.  W.  Rep.  253. 

Bight  to  Pnrehaae.  —  In  an  action  for  Belation  of  Adoptioni  — When  an  in- 
unlawful  detainer  an  allegation  that  valid  answer  is  filed  at  one  term  of  the 
the  defendant  is  entitled  to  purchase  a  court,  but  validated  by  proper  adop- 
title  in  fee  simple  is  inconsistent  with  tion  at  a  following  term,  the  answer 
an  averment  which  shows  that  the  de-  does  not  become  a  defense  until  such 
fendant's  assignor  was  a  mere  tenant  adoption.  The  adoption  does  not  re- 
of  the  plaintiff.  Kemp  v.  Jennings,  late  back  to  the  date  when  the  invalid 
(Indian  Ter.  1901)  64  S.  W.  Rep.  answer  was  filed.  Steiner  v,  Birmii  g- 
610  ham  First  Nat.  Bank,  115  Ala.  379. 

860.  1.  Murphy  v.  Russell,  (Idaho  The  second  defendant  may  adopt  the 
T90O  67  Pac.  Rep.  421:  Ferguson  v,  answer  of  the  first,  and  the  third  de- 
Prince,  2  Kan.  App.  7;  Hollingsworth  fendant  the  answer  of  the  second,  even 
V.  Warnock,  (Ky.  1901)  65  S.  W.  Rep.  though  the  first  defendant,  at  the  time 
163;  Lane  v.  Bryant,  100  Ky.  138;  of  the  last  adoption,  has  been  dis- 
Dunn  V.  Bozarth,  59  Neb.  244.  missed  from  court.     Alliance   Milling 

in  Oregon  it  would  seem  that  it  is  Co.  v,  Eaton,  (Tex.  Civ.  App.  1893)  23 

proper  for  the  plaintiff  to  move  to  strike  S.  W.  Rep.  455. 
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865.  n.  FOBM  OF  AV8WEB8  —  1.  Parties.  —  See  note  2. 

866.  2.  Frame  of  Answer  —  BMarration. —  See  note  i. 

867.  3.  Oath  — a.  Necessity  of  Oath.  —  See  notes  i,  3. 

868.  c.  Before  Whom  Taken.  —  See  note  4. 
4.  Signature.  —  See  notes  5,  6. 

86ff.    2.  Answer  Xnst  Be  I17  Party. —  to  regulate  the  practice  of  courts  of 

No  one  but  a  party  (o  a  bill  in  equity  chancery,  it  is  not  permissible  to  waive 

can  make  a  defense  to  it  by  demurrsr  the  oath  to  the  answer  in  a  bill  for  dis- 

or  answer.     The   court   may   require  covery    only,    but    the    oath   may   be 

the  plaintiff  to  bring  into  the  suit  by  waived  in  a  bill  for  discovery  if  other 

an  amended  bill  all  nonadverse  inter-  relief  is  asked 

ests.     Gall  v.  Gall,  50  W.  Va.  523.  In  Michigan  the  present  rule  is  that 

8^6.    1.  Matney  v.   Ratliff,  96  Va.  an  answer  under  oath  must  be  deemed 

231.     But  see  Schack  v.  McKey,  97  III.  to  be  waived  in  all  cases  except  where 

App.  460,  in   which  case  it  was  held  a  sworn  bill  is  filed  and  a  sworn  an- 

that  the  reservation  of  all  advantages  swer  is  demanded.     World   Mfg.  Co. 

he  might  have  had  by  demurring  to  v.  Kent  Circuit  Judge,  115  Mich.  652. 

the  bill  enabled  the  defendant  on  the  Effeet  and  Purpose  of  Walying  Oath.  — 

hearing  to  raise  the  question  that  the  By  waiving  the  oath  of  the  defendant 

plaintiff  had  an  adequate  remedy  at  law.  to   his  answer  the    complainant    dts- 

Beservation    Clause    Prohibited.  —  In  claims  his  right  to  a  discovery.     Stett- 

New  Jersey  Equity    Rule   208  forbids  auer  v,  Dnright.  54  111.  App.  194. 

the   incorporation   of   the   reservation  *'  The  sole  purpose  of  a  waiver  of  an 

clause  in  an  answer.     Plum  v.  Smith,  oath  to  an  answer  is  to  affect  the  evi- 

56  N.  J.  Eq.  468.  dential  character  and  value  of  the  an- 

S6T.     1.  Ballard    v,    Kennedy,    34  swer."     National  Hollow  Brake  Beam 

Fla.  483.  Co.    V.   Interchangeable   Brake   Beam 

Where  the  Issne  Is  One  of  Law  Only,  Co.,  83  Fed.  Rep.  26. 

the  bill  and  answer  are  to  be  regarded  If  the  Complainant  Expressly  Waives 

as  mere   pleadings,   and   it  is  imma-  Disoovery  he   is  generally   deemed   to 

terial  whether  the  answer  be  verified  or  have  waived  a  sworn  answer.     Ray  v, 

not.     Musgrove  v.  Gray,  123  Ala.  376.  Home,  etc..  Invest.,  etc.,  Co.,  106  Ga. 

Several  Defendants.  —  An  answer  to  a  492. 

bill  in  equity,   unless  the  verification  86S.    4.  ITnited  States.  —  "Dr  before 

thereof  is  waived,  must  be  sworn  to  by  any  notary  public."     Equity  Rule  59, 

the  defendant   whose  answer  it   pur-  129  U.  S.  701. 

ports  to  be,  and  when  a  joint  or  joint  6.  In  Bew  Jersey  the  practice  of  the 

and  several  answer  is  interposed  on  defendant  signing  the  answer  has  not 

behalf  of  several  defendants,  it  can  be  obtained,  the  signature  of  counsel  only 

considered  and  treated  as  the  answer  being  required.     Tynan  v,  Warren,  53 

only  of  those  of  the  defendants  who  N.  J.  Eq.  313. 

sign  and  verify  it.     Ballard  v.   Ken-  Signature  After  Olgection. —  Where  the 

nedy,  34  Fla.  483.  defendant   has  neglected  to  sign   his 

Veriiloation  Bnno  pro  Tnno. —  Upon  an  answer,  the  court  may  permit  him  to 

objection  that  the  answer  is  not  veri-  affix  his  signature  after  objection  has 

fied,  the  court  may  allow  the  proper  been  made.     Holton  v.  Guinn,  65  Fed. 

verification   to   be   made.      Holton   v.  Rep.  450. 

Guinn,  65  Fed.  Rep.  450.  0.  Ballard  v.  Kennedy,  34  Fla.  483, 

8.  Ballard     v,     Kennedy,    34     Fla.  in  which  case  it  was  held  that  the  de- 

483;    James    T.    Hair    Co.    v.    Daily,  fendant's    signature    to    the    affidavit 

161    III.   379,  in   which  case  the  court  appended  to  his  answer  was  a  sufficient 

9aid  that  qnder  Act  111.  March  15,  1872,  signing. 
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870.  m.  Natttbb  of  Arbweb.  —  See  note  i. 

871.  Aniwer  Hot  Demurrable.  —  See  note  2. 

Croes-bill  Heoeseary  for  Ai&rmatiye  Belief.  —  See  note  3. 
879.     Waiver.  —  See  note  I. 

Certiiloate  of  Conniel.  —  There  is  no  App.    374;    Brighton,  etc.,   Irrigation 

equity  rule  requiring  a  certificate  of  Co.  v.  Little,  14  Utah  42. 

counsel  to  an  answer  to  the  merits  of  To  Be  Effeetiial  ai  a  Groei-Ull  the  an- 

the  bill.     McGorray  v.  O'Connor,  (C.  swer  must  contain  the  essential  fea- 

C.  A.)  87  Fed.  Rep.  586.  tures  of  a  cross-bill,  McGillis  v.  Hogan, 

§70.  1.  Mattenof  Law  and  of  Fact.  190  111.  176;  Harrison  v,  Brewster,  38 
—  In  equity  practice  it  is  permissible  W.  Va.  294:  and  must  not  set  up  mat- 
to  set  forth  in  the  answer  matters  of  ters  of  defense  not  germane  to  the  case 
law  as  well  as  matters  of  fact  consti-  made  by  the  bill,  Johnson  v,  Stancliff, 
tuting  a  defense.     Farmers'  L.  &  T.  113  Ga.  886. 

Co.  V,  Northern   Pac.  R.  Co.,  76  Fed.  Cost  Bond. —  In  Tennessee  an  answer 

Rep.  15.  will  not  be  treated  as  a  cross-bill  unless 

The  Pennsylvania  Chanoery  Bulee  pro-  a  cost  bond  is  filed.    Cumberland  Land 

vide  that  all  issues  of  fact  must   be  Co.  v.  Canter  Lumber  Co.,  (Tenn.  Ch. 

made  by  answer.     Moore  v.  Bush,  17  1895)  35  S.  W.  Rep.  886. 

Pa.  Co.  Ct.  252.  Veeeetity  to  Kake  New  Partiei.  —  If 

Several  Defeniee.  —  A  defendant  who  the  affirmative  relief  sought  by  means 

sets  up  certain  facts  in  his  answer  and  of  an  answer  in  the  nature  of  a  cross- 

states   that   the  consequence  of   such  bill  affects  persons  not  before  the  court, 

facts  is  to  exhibit  a  particular  defense  they  must  be  made  parties  to  the  suit 

cannot  on  final  hearing  use  the  same  and  duly  summoned  before  such  relief 

facts  to  support  a  different  ground  of  can  be  granted.     Martin  v.  Kester,  46 

defense  to  which  the  attention  of  the  W.  Va  438. 

complainant  is  not  called.     Bannister  Iisnee  Entirely  Independent  of  those 

V.  Miller,  54  N.  J.  Eq.  121.  raised  by  the  original  petition  cannot 

Xiqoinder.  —  The   defect  of   a   mis-  be  raised  in  an  answer  in  the  nature 

joinder  should  be  raised  by  demurrer,  of   a  cross-bill.      Ray   v.  Home,  etc., 

and  where  such  alleged  defect  is  not  Invest.,  etc..  Co.,  T06  Ga.  492. 

set  up  by  demurrer  or  in  the  answer,  DiemiiMal  of  Bill.  —  A  dismissal  of  the 

it  will  not  avail  on  appeal.     Treat  v,  complainant's   bill  will  not  affect  the 

Pennsylvania    Mut.  L.   Ins.   Co.,    199  defendant's    right    to    a    hearing    on 

Pa.  St.  326.  the  matters  alleged  in  the  answer  filed 

871.    2.  Bennett  v.   Pierce,  45  W.  as  a  cross-bill  entitling  him  to  inde- 

Va.  654;  Stokes  V.  Farnsworth,  99  Fed.  pendent     equitable     relief.       Ray    v. 

Rep.  836;  Walker  v.  Jack,  (C.  C.  A.)  88  Home,  etc..  Invest.,  etc.,  Co.,  106  Ga. 

Fed.  Rep.  576.  492;  Ryan  v   Fulghum,  96  Ga.  234. 

8.  Hendrix  v.  Southern  R.  Co.,  (Ala.  Dismieaal  of  Aniwer  with  Bill.  —  If  the 

1901)  30  So.   Rep.    596;    Miltimore  v.  bill  fails,  no  relief  can  be  administered 

Ferry,  171  111.  219;  McCann  v.  O'Con-  between  codefendanis  on  answer  filed 

nell,  54  111.  App.  209;  Hagar  V.  Wilson,  praying  it.     Such  answer  must  be  dis- 

(Tenn.  Ch.  1897)  46  S.  W.  Rep.   1033.  missed  with  the  bill,  without  prejudice 

See  also  Cross-bills.  to  the  rights  of  the  defendants  as  be- 

In  Oalifomia,  nnder  the  Code,  if  a  bal-  tween  themselves.      Kennewig  Co.  v, 

ance  is  found  to  be, due  to  the  defend-  Moore.  49  W.  Va.  323. 

ant,  the   court  may  grant  affirmative  973.     1.  Cocke  v.  Clausen,  67  Ark. 

relief  on  the  answer.     Vierrar.  Fonles.  ASS*  9^^fi**g  i  Encyc.  of  Pl.  and  Pr. 

135  Cal.  126.  872. 

By  Content,  an   answer  may  be  re-  Aniwer  After  Bemnrrer  Orermled. — 

garded  asacross-bill.     Gray  2/.  Taylor,  By  filing  his  answer  after  a  geneial 

(N.  J.  1897)  38  Atl.  Rep.  951.  demurrer  has  been  overruled,  the  de- 

Yarianee.  —  Where  the  agreement  set  fendant  waives  his  right  to  assign  error 

up  in  the  answer  and  established  by  the  to  the    overruling  of    his    demurrer, 

evidence  is  different  from  that  which  Bauerle  v.  Long,  165  III   340. 

the  complainant  sought  to  enforce,  the  KnltifiurionBneei  Waived.  —  Where  the 

court  may  grant  affirmative  relief  upon  defendants   filed   answers   to   the    bill 

the  answer.     Barlow  v.  Elliott,  56  Mo.  upon  the  merits  and  co^se^te4  to  }Xk% 

$upp.  PI.  &  Pr.— ^6  %\\ 
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873.    IV.  BEdUiBEUKTS  OF  AvfWEB  —  1.  Muft  Be  FnlL  —  See 
note  I. 

87«S.     2,  Mmt  Be  Certain.  —  See  note  2. 

876.  3.  Must  Be  on  Knowledge,  Information,  Bemembrance,  or 

Belie£  —  See  note  3. 

877.  See  notes  i,  2. 

878.  6.  Mnst  State  Facte.  —  See  note  3. 

V.  Defevbeb    Taken  by    Absweb  —  1.  TTiury.  —  See 
Usury. 
8«0.    2.  Statnte  of  Limitatione.  —  See  Limitations. 

3.  Laohea.  —  Sec  Laches. 
883.    6.  Undue  Influence.  —  See  Duress. 

6.  Bes  Judicata.  —  See  Former  Adjudication. 

submission  to  a  jury  of  the  issues  of  and  free  from   uncertainty.     Kellogg 

fact  so  made  by  the  bill  and  answers,  v.  Singer  Mfg.  Co.,  35  Fla.  99. 

it  was  held  that  objection  that  the  bill  The  Dtfendant  Kut  Answer  Each  In- 

was  multifarious  was  waived.      Ring  tarrogatory  contained  in  the  bill  or  else 

V.   Lawless,    190   111.    520.      See    also  set  forth  distinctly  his  reason  for  not 

Miner  v.  Wilson,  107  Mich.  57.  answering,  and  a  general  excuse  for 

Xattan  in  Abfttemont.  —  In  the  United  not  answering  is  not  sufficient.     Boyer 

States   courts,    mailers  in   abatement  v,  Keller,  113  Fed.  Rep.  580.     But  he 

can  in  general  be  set  up  only  by  plea  is  not  compelled  to  answer  all  the  cir- 

or  demurrer,  and  the  defendant  by  an-  cumstances  set  out  in  support  of  the 

swering   waives  any   such   objection,  complainant's  allegations.     Mohler  v. 

Marshall  v.  Otto,  59  Fed.  Rep  249.  Ephrata   Water  Co.,   16   Pa.   Co.   Ct. 

873.     1.   Cameron     v.     Groveland  493. 

Imp.  Co.,  20  Wash.  169  \t'iting  i  Encvc.  General  Denial.  —  In  the  absence  of 

OF  Pl.  and  Pr.  875.  876];  Amberg  c/.  statute,  a  general  denial  is  not  suffi- 

Nachtway,  92  III.  App.  608;  Riley  v,  cient.     Moog  v.  Barrow,  loi  Ala,  209. 

Hodgkins,  57  N.  J.  Eq.  278;  McTwig-  Where  an  answer  concludes  with  a 

gan  V,  Hunter,  19  R.  I.  68.  general  denial  of  material  matters  not 

Aniwer  to  Cross-bill.  —  If  the  defend-  specifically  denied,  if  no  exceptions  are 

ant  by  cross>bill  calls  upon  the  com-  taken  to  it,  such  matters  will    be  in 

plainant  to   disclose   certain   matters,  issue.     Stackpole  v.  Hancock,  40  Fla. 

and  the  complainant  submits   to  an-  362;  Bunting  v,  Cochran,  99  Va.  558; 

swer,  the  answer  must  be  full.     Man-  Sandusky  t/.  Faris,  49  W.  Va.  150. 

ley  r.  Mickle,  55  N.  J.  Eq.  563.  876.     8.  German  Sav.,  etc.,  Soc.  v. 

Whole    Transaction. —  If    a    plaintiff  De  Lashmutt,  83  Fed.  Rep.  '^3. 

states  an  act,  transaction,  or  contract  §77.     1.  Failure  to  Deny  Information 

as  the  foundation  of   his  equity,  the  and  Express  Belief  —  Effect.  —  Moog  ;'. 

defendant    has    a    right   to  state   the  Barrow,    loi    Ala.    209:    Starr    v,    De 

whole  of  such  act,  transaction,  or  con-  Lashmutt,  76  Fed.  Rep.  907. 

tract  in  his  answer.     McCoy  v,  Kane,  If  the  Matters  Charged  hxh  Vot  Within 

19  Pa.  Super.  Ct.  187.  the  Defendant's  Knowledge  he  may  an- 

§75.    2.  Mobile,    etc.,    R.    Co.    v.  swer  as  to  his  information  and  belief, 

Alabama   Midland    R.    Co.,    123   Ala.  stating  the  source  of  his  information. 

145;  Aulick  v.  Reed,  104  Ky.  465;  Ap-  Earle  v.  Art  Library  Pub.  Co.,  95  Fed. 

plewhite  v.   Foxworth,  79   Miss.    773;  Rep.  544. 

Goggins  .'.  Risley,  13  Pa.  Super.  Ct.  2.  Hancheit  it.  Blair,  (C.  C.  A.)  100 

316:    Hoyt  V.    Kingston   Coal    Co.,   8  Fed.   Rep.  817;    Blair   v.  Silver  Peak 

Kulp  (Pa.)  352.  Mines,  93  Fed.  Rep.  332. 

Want  or  Eailnreof  Consideration.  —  In  §78.    3.  British,  etc.,  Mortg.  Co.  v. 

order  that  an  answer  setting  up  a  want  Norton,  125  Ala,  522;  Gamble  v.  Ault- 

or  failure  of  consideration   may  ha/e  man,  125  Ala.  372;  Freeman  t/.  Stewart, 

the    effect   to  impose    the   burden  of  119  Ala.  158;  McBride  «',  Ross,  13  App. 

proof  on  the  complainant  as  to  such  Cas.  (D.  C.)  576;  Aulick  7>.   Reed,  104 

offense,  it  should  be  direct,  positive.  Ky.  465.    See  also  Lkgal  Conclusions. 
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889.    7.  Statute  of  Frauds.—  See  Frauds,  Statute  of. 

888.  8.  Fraud.  —  See  Fraud. 

9.  Want  of  Jurisdiction.  -    See  Jurisdiction;  Remedy 
at  Law. 

885.  VL  AVBWXKS  BT  PES80H8  UVDEB  DiBABlLiTT  —  1.  Married 
Women.  —  See  Husband  and  Wife. 

886.  2.  Infants,  Lunatics,  Etc.  —  See  Guardians;  Infants; 
Insane  Persons. 

3.  Corporations  Aggregate.  —  See  Corporations. 

887.  VII  Ahswebs  ih  Patent  Cases.  —  See  Patents. 

889.  Vin.  JoiKDES  OF  Seyesal  Defenses.  —  See  note  3. 

890.  See  notes  2,  3. 


8§0.  3.  Bennett  v,  Bennett,  (N.  J. 
1901)  49  Atl.  Rep.  501. 

Anfwer  in  Sapport  of  Plea.  —  An  an- 
swer  in  support  of  a  plea  must  be 
limited  to  a  denial  of  the  facts  alleged 
in  the  bill  which  would  be  evidence  to 
dispute  the  plea,  and  such  an  answer 
is  not  necessary  in  support  of  a  plea  to 
a  bill  which  stands  solely  upon  the 
bare  averment  of  a  fact.  Rhino  v. 
Emery,  79  Fed.  Rep.  483. 

FalM  Pleik  —  If  the  defendant  pleads 
a  false  plea  and  it  is  so  found,  he  can- 
not claim  the  right  to  file  an  answer, 
although  if  the  complainant  desires  a 
discovery,  which  the  plea  sought  to 
avoid,  he  may  undoubtedly  insist  upon 
it.     Adriaans  v,  Lyon,  8  App.  Cas.  (D. 

c.)  532. 

890.  8.  Droste  v.  Hall,  (N.  J.  1894) 
89  Atl.  Rep.  437;  New  York,  etc..  Coal 
Co.  ».  Spencer,  3  Pa.  Dist.  694. 

Allowing  Withdrawal  of  Answer.— 
Where  both  a  demurrer  and  an  answer 
to  the  whole  bill  are  filed,  the  court 
may  allow  the  withdrawal  of  the  an- 
swer and  hear  the  case  on  the  demur- 
rer. Finley'a  Estate,  196  Pa.  St.  140; 
Saunders  v.  Savage,  (Tenn.  Ch.  1900) 
63  S.  W.  Rep.  2i8. 

It  3s  within  the  discretion  of  the 
court  to  allow  defendants  to  withdraw 
their  answers  and  to  demur  if  there  is 
no  unreasonable  delay  in  moving  for 


to  all  or  any  part  of  the  bill  after  hav- 
ing answered  in  full.  Gleason,  etc., 
Mfg.  Co.  V.  Hoffman,  168  111.  25;  Bird 
V.  Magowan,  (N.  J.  1898)  43  Atl.  Rep. 
278. 

Jn  Tennessee  it  is  held  that  the  rule 
that  a  demurrer  is  overruled  by  an- 
swer applies  where  the  demurrer  is  to 
the  form  of  the  action  or  to  the  juris- 
diction of  the  subject-matter  or  the 
person,  but  a  demurrer  which  goes  to 
the  merits  of  the  case  as  presented  by 
the  bill  may  be  incorporated  in  the 
answer  and  is  not  overruled  thereby. 
Johnson  v.  Wingfield,  (Tenn.  Ch.  1897) 
42  S.  W.  Rep.  203. 

United  Btotee  Equity  Bales.  —  "  For- 
merly,  as  pleas  raise  the  question 
whether  the  defendant  ought  to  answer 
the  bill,  or  a  part  of  it  pleaded  to,  an 
answer  to  the  bill,  or  to  that  part,  was 
deemed  to  be  a  waiver  of  the  pleas." 
This  has  been  modified  in  the  federal 
courts  by  Equity  Rule  37,  which  pro- 
vides that  "  no  demurrer  or  plea  shall 
be  held  bad  and  overruled  upon  argu- 
ment only  because  the  answer  of  the 
defendant  may  extend  to  some  part  of 
the  same  matter  as  may  be  covered  by 
such  demurrer  or  plea.*'  Mercantile 
Trust  Co.  V,  Missouri,  etc.,  R.  Co..  84 
Fed.  Rep.  379. 

Although  Equity  Rule  37  provides 
that  no  demurrer  or  plea  shall  be  held 


leave  to  do  so.     Weisiger  v,  Richmond  to  be  bad  and  overruled  upon  argu- 

Ice  Mach.  Co.,  90  Va.  795.  ment  because  the  answer  may  extend 

Second  Demurrer  in  Answer  Filed  After  to  some  part  of  the  same  matter  as 

Bemnrrer  Oremtled.  —  After  a  demurrer  may  be  covered  by  such  demurrer  or 

has  been  overruled  the  defendant  mav  plea,  this  will  not  protect  a  demurrer 

not  incorporate  in  the  answer  a  second  which  goes  to  the  whole  bill  and  is  ac- 

demurrer  without  lea^e  of  court,  un-  companied  by  an  answer  covering  all 


less  the  bill  has  been  amended.     Fields 
V,  Killion,  129  Ala.  373. 

Demnrrer  Included  in  Answer  After  An- 
swering in  Fnll.  —  The  defendant  can- 


the  allegations  of  the  bill.     Strang  v. 
Richmond,  etc.,  R.  Co.,  (C.  C.  A.)  loi 
Fed.  Rep.  511. 
A   defendant    may  demur  to  pan. 


notiflclude  in  his  answer  a  demurrer    plead  to  part,  and  answer  to  the  resi 
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89 1 .      IX.  FiLIKG  AKD  SEBYIVe  AHSWEB8.  —  See  FILING  PLEAD- 

INGS  AND  Papers. 

894.     X.  STBIKIHO  AH8WEB8  FBOM  FILE.  —  See  note  2. 
893.     See  notes  i,  2. 

89S.    XII.  Taking  Bill  pbo  Cokrbso.  --  See  Decrees. 
890.    Xin.    Exceptions    to    Answebs — 1.    Definition    and 
Object.  — See  note  i. 

due  of  a  bill,  and  under  Equity  Rule  Answer  Filed  Without  Parmiiiioii.  —  In 

32,  if  the  bill  specially  chargfes  fraud  a  case  where  permission  to  file  an  an- 

or  combination,  a   plea  to  such  part  swer  is  necessary  and  such  pei mission 

must  be  accompanied   by  an  answer  is  not  obtained,   the   answer  may  be 

fortifying  the  plea.     Under  this  rule,  stricken  out.     Pickering  v.  Townsend, 

if  the  defendant   pleads  to  the  whole  118  Ala.  351. 

bill,  and  also  answers,  but  in  such  an-  Time  of  Making  Motion.  —  The  motion 

swer  only  denies  the  fraud  and  combi-  to  strike  from  the  files,  where  the  time 

nation  charged,  such  answer  will  not  is  not  specially  limited  by  the  court 

overrule    the     plea.       Huntington    v.  rules,  must  be  made  within  the  time  in 

Laidley,  79  Fed.  Rep.  865.  which  exceptions  may  be  filed.     Ire- 

Under  Equity  Rule  39  a  defendant  is  land  v.  Kelly,  60  N.  J.  Eq.  308. 

entitled  in  his  answer  to  insist  upon  A  Motion  to  Strike  Out  Parts  of  the  An- 

all  matters  of  defense  in  bar  or  to  the  swer  must  be  specific,  and  identify  the 

merits  of  the  bill.     Holton  v.  Guinn,  portions  to  be  stricken  out,  or  it  will 

65  Fed.  Rep.  450.  be   denied.      McGorray   v,   O'Connor, 

890.    3.  Incorporation  of  Special  Plea  (C.  C.  A.)  87  Fed.  Rep.  586. 

in  Answer  —  Alabama  Statute. — The  rule  It  is  not  error  to  strike  out  such  por- 

thai  if  the  defendant  proves  the  truth  tion  of  a  defendant's  answer  as  merely 

of  the  matter  pleaded,  the  suit,  so  far  as  refers  to  reasons  or  evidence  why  the 

the  plea  extends,  is  barred,  even  though  defendant  is  confirmed  in  his  recollec- 

the  plea  is  not  good  either  in  point  of  tion  of  the  facts  which  he  is  allowed  to 

form  or  of  substance,  cannot  be  applied  set   up   in    his    defense.      Perkins   v. 

to   answers.     The  statute  (Civ.   Code  Morgan,  107  Ga.  835. 

Ala.,  g  699)  does  not  abrogate  the  old  Under  United  States  Equity  Bule  87, 

rule,  but  is  permissive;  and   while  a  providing   that  no  demurrer  or  plea 

defendant  may  incorporate  all  his  de-  shall  be  held  to  be  bad  on  argument 

fenses  in  his  answer,  yet  if  he  wishes  because   the    answer    may   extend   to 

to  take  advantage  of  the   rule  as   to  some  part  of  the  same  matter  covered 

pleas,  hs  must  incorporate  his  special  by  such  demurrer  or  plea,  pleas  in  bar 

plea,  as  such,  in  his  answer,  or  plead  and  estoppel  to  the  complaint  will  not 

it  separately.     Stein  v.  McGrath,  (Ala.  be  stricken  out  because  they  go  to  the 

1900)  30  So.  Rep.  792,  distinguishing  same  matter  covered  by  the  answer, 
Tyson  v.  Decatur  Land  Co..  121  Ala.  when  such  pleas  do  not  cover  the  whole 
414.  bill,   and    where    covering   the    same 

993.     2.  Holland  v.  Webster,  (Fla.  ground  as  the  answer  show  different 

1901)  29  So.  Rep.  625,  holding  that  grounds  of  defense.  Mercantile  Trust 
where  the  answer  presents  facts  so  un-  Co.  v.  Missouri,  etc.,  R.  Co.,  84  Fed. 
related  to  the  plaintiff's  claim  as  to  be  Rep.  379. 

unworthy  of  any  consideration  as  a  Waiver  of  Irregularity.  —  In   McKell 

defense,  or    mere   conclusions  of   the  v.  Collins  Collier v  Co.,  46  W.  Va.  625, 

pleader  which  clearly  appear  from  the  it  was  held  that  the  plaintiff  will  be 

face  of  the  answer  to  be  erroneous,  it  deemed  to  have  waived  his  right  to  ob- 

may  be  stricken  from  the  files.     Com^  ject  to  the  improper  filing  of  the  an- 

pare  Haberman  v.  Kaufer,  60  N.  J.  Eq.  swer  where  the  objection  is  not  raised 

271,  in  which  case  it  was  declared  that  until  after  both  parties  have  taken  dep- 

if  the  answer  sets  up  matter  which  may  ositions. 

fairly  be  deemed  to  present  some  ques-  893.     1.  Ballard    v,    Kennedy,    34 

tion   of   either   law   or   fact,  the  legal  Fla.  483. 

sufficiency  of  the  answer  cannot  be  de-  8.  Osgood  v,  A.  S.  Aloe  Instrument 

cided  by  a  motion  to  strike  out.     See  Co.,  69  Fed.  Rep.  291. 

also  Vanstory  r^.  Thornton,  114  N.  Car.  §96.     1.  Bennett  v.   Pierce,  45  W. 

37$.    And  see  generally  Striking  Out.  Va.  654  [citing  i  Encyc.  Of  Pl.  and  Piu 
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896.    2.  Exceptions  for  Insnffioiency  —  a.  When  They  Lie.  — 
See  note  3. 

897.     Material  Allegation  or  Interrogatory  Unanswered.  —  See  note  2. 

898.    b.  When  They  Do  Not  Lie  —  Hew  Xatter.  —  See  note  6. 
900.     Oath.  —  See  notes  i,  2. 
903«    3.  Form.  —  See  note  6. 
903.     Shonld  Be  Speoiflo.  —  See  note  3. 

895];  Ward  7'.  Ward,  50  W.  Va.  517;  Failnre  to  Answer  Details  of  Evidence 

Barrett  v.  Twin  City  Power  Co.,  iii  Hot  Ground  for  Exception.  —  If  the  bill 

Fed.  Rep.  45;  Walker  v.  Jack,  (C.  C.  contains  recitals  of  matters  which    in 

A.)  88  Fed.  Rep.  576;  Schultz  v.   Phe-  fact  are   details  of  the  evidence  upon 

nix  Ins.  Co.,  77  Fed.  Rep.  375.  which  the  complainant  relies  and  not 

Effect  of  Exception. —  Where  the  an-  necessary  to  be  averred  as  a  matter  of 

swer  to<a  bill  of  discovery  denies  all  sufficient    pleading,    and    the    answer 

the  material  allegations  of  ihe  bill,  and  thereto,  by  way  of  admission,  denial, 

includes  a  demurrer  to  the  discovery  or  both,  fairly  meets  the  general  facts 

sought,  and  the  complainant  excepts  properly  pleaded  in  the  bill,  it  will  not 

for  insufficiency  in  not  answering  the  be  insufficient  because  it  does  noi  fully 

interrogatories,  the  denials  must,   for  admit  or  deny  every  matter  alleged  in 

the  purpose  of  the  exceptions,  be  taken  the   bill.     Field  t'.  Hastings,  etc.,  Co., 

as  true.     Gorman  v,  Banigan,  22  R.  I.  65  Fed.  Rep.  279. 

22.  900.     1.  Pearson  v.  Treadwell,  179 

Validity  of  Plea  Admitted  by  Excep-  Mass.  462,  citing*  i  Encyc.  ok  Pl.  and 

tions. —  Exceptions    to   an    answer   in  Pr.  qoo,  in  which  case  the  court  also 

support  of  a  plea  operate  as  an  ad  mis-  held   that    in  Massachusetts  exceptions 

sion  of  the  validity  of  the  plea.     If  the  for  insufficiency  will  not  lie  in  any  case 

complainant  questions  the  sufficiency  of  except  where  discovery  is  sought.     See 

the  plea  he  should  set  it  for  argument  also  Dudley  v.  Eastman,  70  N.  H.  4.18. 

and  determine  that  point  before  taking  2.  Where  Bill    Waivee  Answer    nnder 

exceptions   to  the  answer  supporting  Oath.  —  Barrett   r.    Twin   City   Power, 

the  plea.     Hatch  v.  Bancroft- Thomp-  etc.,   Co,    m    Fed.    Rep.  45.     Contra^ 

son  Co.,  67  Fed.  Rep.  802.  National    Hollow  Brake  Beam   Co.  v. 

996.  8. Inconsirtent Defenses. — Wheie  Interchangeable    Brake    Beam  Co.,  83 

the  defendants,  after  answering,  file  a  Fed.    Rep.    26    (where,    however,    the 

cross-bill    alleging  that    the  contracts  answer  was   by   a   corporation),  citing 

upon  which  their  answer   was    based  Gamewell    Fire-Alarm  Co.    v.    Mayor, 

were  null  and  void,  the  exceptions  to  etc  ,  31  Fed.  Rep.  212;  Reed  v,  Insur- 

the  answer  will  be  sustained.    Savings,  ance  Co.,  36  N.  J.  Eq.  393:  Colgate  v, 

etc.,  Co.  V.  Bear  Valley  Irrigation  Co.,  Compagnie  Francaise,  23  Fed.  Rep.  82, 

112  Fed.  Rep.  693.  and  Whittemore  v.  Patten,  81  Fed.  Rep. 

897.    2.   Randall   v,    Reynolds,    61  527. 

N.  J.  Eq.  335;  Kelley    r,  Ryder,  18  R.  In  Illinois  and  Rhode  Island^   under 

I.  455.  statutes  regulating  equity  practice,  ex- 

S98.     6.  Whittemore  v.  Patten,    84  cepiions  may  be  taken  to  an  answer. 

Fed.   Rep.   51,  citing   i   Encyc.  of  Pl.  although  the  oath  is  waived.     James 

AND  Pr.  898.  T.    Hair    Co.   v.   Daily.    161    III.    379; 

Where  DefiBnse  Is  Set  Forth  in  Different  .McTwiggin  v.« Hunter,  19  R.  I.  68. 

Aspects.  —  It  is  not  ground  for  excep-  993.     6.  Bennett  v.   Pierce.  45  W. 

tion  to  an  answer  that  it  contains  alle-  Va.  654. 

gations  setting    forth   the   defense   in  903.     8.  Jackson  v,   Kraft,  186  III. 

different  aspects.      Von    Schroder    v.  623  \citing  i  Encyc.  of  Pl.  and  Pr.  903, 

Brit  tan,  98  Fed.  Rep.  169.  in  support  of  the   proposition  that  ex- 

The  Qnestion  of  the  Legal  Snffleiency  of  ceptions  should  state  the  charge  in  the 

a  Snbstantiye  Defense  set  forth  in  the  bill  and  the    interrogatory  applicable 

answer  must  be  determined  by  a  hear-  thereto  as  well  as  the  terms  of  the  an- 

ing  on  bill  and  answer,  and  cannot  be  swer];  Schult2  v.  Phenix   Ins.  Co.,  77 

raised  by  exceptions.     Barrett  v.  Twin  Fed.   Rep.  375;  Bennett  v.  Pierce,  45 

City    Power  Co.,    iii    Fed.    Rep.   45;  W.  Va.  654. 

Stokes  V,  Famsworth,  99  Fed.  Rep.  836.  Oeneral  Objeotion.  —  When  the  answer 
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909.  6  Proceedings  —  SetUaff  Dowa  fur  HMring.  —  See  note  4. 

910.  XIV.  AV8WES8  A8  EviOEHGE  —  1.  BesponsiYe  Aniwen  — 
a.  In  General.  —  See  note  4- 

914.  c.  Answer  Conclusive.  —  See  note  2. 


taken  as  a  whole  presents  no  bar  in  to  interrogatories  filed  by  the  defend- 

I aw,  a  [general  objection  may  be  availa-  ants  is  responsive  to  the  question,  it 

ble.     Ward  v.  Ward,  50  W.  Va.  517.  becomes    competent     evidence     even 

Neoewity  to  Set  Forth  Allegations  of  though  it  relates  to  transactions  with  a 

Bill. —  An  exception    which   amounts  person   since   deceased,    having  been 


to  no  more  than  a  criticism  of  the  an- 
swer, without  setting  forth  any  allega- 
tion of  the  bill  and  charging  that  as  to 
it  the  answer  is  insufficient,  will  be 
disallowed.  Sandusky  v.  Paris,  49  W. 
Va.  150. 


called    for    by    the     opposite     party. 
Tenny  z>.  Porter,  61  Ark.  329. 

Where  Several  Defendaati 
Where  several  defendants  are  required 
to  answer  under  oath,  such  answers, 
as  far  as  they  are  responsive  to  the 


905*    4.  Hartman  v.  Evans,  38  W.  allegations  of  the  bill,  are  evidence  for 

Va.  669,  holding  that  if  the  plaintiff  the  respective  defendants.    McCartney 

does  not  at  once  set  exceptions  down  v,  Fletcher,  10  App.  Cas.  (D.  C.)  572. 
for  argument,  nor  file  a  general  repli-        fll4*    2.  Hannaman  v,  Wallace,  97 

cation  to  the  answer,  the  exceptions  111.   App.  46,  holding  that  where  the 

will  be  treated  as  abandoned.  complainant  calls  for  an  answer  under 

910.    4.  Kruii^er  v.  Spachek,  22  Tex.  oath,  he  gives  lo  the  defendant  the  ad- 
Civ.  App.  307  [citing  I  Encyc.  of  Pl.  vantage  of  a  sworn  answer,  which  re* 


AND  Pr.  910];  Goggins  V,  Risley,  13 
Pa.  Super.  Ct.  316;  Bussier  v.  Weekey, 
II  Pa.  Super.  Ct.  463. 

Where  Ho  IHioovery  It  Ccdled  For.  — 
In  Virginia,  if  no  discovery  is  called 
for  the  answer  is  not  evidence  against 
the  complainant.  Flynn  v.  Jackson, 
93  Va,  341 ;  Ward  v.  Cornett,  91  Va. 
676. 

In    Karyland    the    rule    has     been 


quires  more  than  the  evidence  of  one 
witness  to  overcome;  Boyd  v.  Brown, 
74  III.  App.  205;  Neldon  v.  Roof,  55 
N.  J.  Eq.  608;  Mason  v.  Smith,  200  Pa. 
St.  270;  Galbraith  v,  Galbraith,  190  Pa. 
St.  225;  Corbin  v,  Patton,  (Va.  i8c/>) 
26  S.  E.  Rep.  410;  Coldiron  v.  Ashe- 
ville  Shoe  Co.,  93  Va.  364;  Wilt  v. 
Huffman,  46  W.  Va.  475. 
Aniwer  Kust  Be  Bireet  and  Poiitive.  — 


changed  by  statute  (Pub.  Gen.  Laws  The  answer,  to  have  the  effect  of  being 

Md.,  art.   16,  §§  146,   147).     Whereas  conclusive    unless  overcome    by    the 

formerly  the  answer,  when  responsive,  testimony  of  two  witnesses,  or  of  one 

was  always  evidence,  now,  under  sec-  corroborated  witness,  must  be  direct 

tion  146,  when  required  by  the  bill  to  and  positive.     Kellogg  v.  Singer  Mfg. 

be    under    oath    it    will   be    evidence  Co.,  35  Fla.  99. 

against  the  plaintiff  only  if  read  by  him        Where  One  Befendant  Prays  Biaeovery 

at  the   hearing;   while    under   section  from  Another.  —  Where,  in   answer  to 

147,  though  not  required  to  be  under  a   petition    for    interpleader,  brot&ght 

oath,  it  will,  if  under  oath,  be  evidence  against  two  defendants,  one  of  them 

for  the  defendant   when    the  case   is  prays  for  discovery  from  the  other,  the 

heard  on  bill  and  answer  only.     Davis  response  by  the  latter  to  such  answer 

V,  Crockett,  88  Md.  249.  may  be  admitted  in  evidence  in  his 

Boles  of  Evidenoe.  —  Except  as  to  the  favor,  and  two  witnesses,  or  one  wii- 

effect  of  a  responsive  answer  in  equity,  ness  and  corroborating  circumstances, 


the  burden  of  proof  and  the  rules  of 
evidence  are  the  same  at  law  as  in 
equity.  Bussier  v.  Weekey,  11  Pa. 
Super.  Ct.  463. 

€k>mi»lainant  Cannot  Bead  Part  Only  of 
Answer. —  If  the  whole  answer  is  re- 


sponsive, the  complainant  cannot  use    65  Fed.  Rep.  279. 


are  required  to  overcome  such  re- 
sponse, when  it  is  responsive  to  the  in- 
terrogatories. Perkins  v.  Morgan,  107 
Ga.  835 

Oath  Waived.  —  Bickerdike  v.  Allen, 
157  111.  95;  Field  V,  Hastings,  etc.,  Co., 


a  part  as    evidence  and   reject   other 
parts.     Boudinot  v.    Winter,    T90   111. 

394. 
Transactions   with    Person    Since   Be- 

oeaeed.  —  Where  the  plaintiff's  answer 


If  the  plaintiff  waives  the  answer  of 
the  defendant  under  oath,  such  waiver 
deprives  the  answer  of  its  effect  as  evi- 
dence, and  dispenses  with  the  necessity 
which  would  otherwise  exist  of  dia- 
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916.  r.  What  Is  Responsive.  —  See  note  i. 

990.  2.  Answer  Containing  New  Matter.  —  See  note  4. 

934.  3.  Hearing  on  Bill  and  Answer.  —  See  note  4. 

936.  4.  Hearing  on  Bill,  Answer,  and  Beplication.  —  See  note  5. 

937«  5.  Admissions  in  Answer  —  a.  In  General  —  Condusivt.  — 


See  note  i . 

proving  It  by  testimony  equivalent  to 
that  of  two  witnesses.  Still,  such  an- 
swer, if  it  negatives  the  equities  of  the 
bill,  must  be  tatcen  as  true  upon 
motion  to  dissolve.  Ingles  v.  Straus, 
qr  Va.  209. 

In  Delaivare  where  no  interrogatories 
were  annexed  to  or  accompanied  the 
bill,  and  the  answer  of  the  defendant 
was  not  required  to  be  under  oath,  if 
the  answer  is  in  fact  made  under  oath, 
it  cannot  under  the  rules  of  court  be 
used  as  evidence  for  the  defendant.  If 
it  conuins  any  admission  of  facts,  they 
may  be  used  against  the  party  admit- 
ting th«m.    Cummins  v.  Jcrman,  6  Del. 

Ch.   f22. 

If  th#  Bill  ndithtr  Bemaiidi  nor  WaivM 
a  Swvm  Aacw«r,  and  the  answer  is  un* 
der  oath«  it  may  be  used  as  evidence  in 
favor  of  the  defendant.  Dewey  Hotel 
Co.  V,  U.  S.  Electric  Lighting  Co.,  17 
App.  Cas.  (D.  C.)  356. 

•16.  1.  Bussier  v,  Weelrey,  11  Pa« 
Super.  Ct.  463;  Prentiss  Tool,  etc., 
Co.  V,  Godchaux,  (C.  C.  A.)  66  Fed. 
Rep.  334* 

9d0.    4.  Marmiofl  v,  McClellan    11 


to  which  the  answer  refers,  and  which 
is  provable  by  the  record.  Milligan  v. 
Wissman.  (Tenn.  Ch.  1897)  42  S.  W. 
Rep.  811 

Where  Demurrer  to  Part  of  Bill  Is  Sni- 
tainod.  -^  Wheie  a  defendant  demurs  to 
part  of  a  bill  and  answers,  raising 
questions  of  fact,  as  to  the  balance,  if 
the  demurrer  is  sustained  and  the  com- 
plainants elect  to  abide  by  the  bill,  the 
case  should  not  be  dismissed,  but 
should  be  set  down  for  hearing  upon 
the  questions  raised  by  the  answer. 
Brewster  v.  Cahlll.  81  111.  App.  626. 

936.  8.  Tmth  of  Answer  on  Personal 
Knowlod^.  —  When  a  cause  is  heard 
upon  bill,  answer,  and  replication, 
without  proofs,  the  responsive  answer 
must  be  taken  as  true  only  in  relation 
to  facts  which  are  within  the  personal 
knowledge  of  the  defendant.  Corpora- 
tion for  Relief  of  Poor  Children  v. 
Eden,  62  N.  J.  Eq.  542. 

IMI7.  1.  Tait  V.  American  Freehold 
lAind  Mortg  Co.,  (Ala.  1902)  31  So. 
Rep.  623;  Hoffman  v.  Gallatin  County, 
18  Mont.  224. 

Admiaiioni  as  Aflbotiag  taAoioney  of 


App«  Cas.  (D.  C.)  467;  Dexter  v,  Gor-    Bill.  *~  Admissions  which  are  respon- 
don,  II  App.  Cas.  (D.  C.)6o;  Davis  v*    sive  to  the  allegations  in  the  bill  may 


Crockett,  88  Md.  249. 
994.    4*  Roach  v,  Glos,  181  111.  440 

tntinfi  I  Encyc.  of  Pl.  and  Pr.  924] ; 
ndependcnt  Medical  College  v.  Zeig- 
ler,  86  111.  App*  360;  Barton  v.  Inter- 
national Fraternal  Alliance,  85  Md.  14; 

Fields  V.  Colby,  102  Mich.  449;  Beale     Tennis,   (Neb.    1901)  88 
V.  Bucher,  13  Pa.  Super.  Ct.  474;  Cor-    486. 


be  considered  in  determining  the  suffi- 
ciency of  the  bill.  Minzesheimer  v. 
Doolittle,  56  N.  J.  Eq.  206;  Paddock  v, 
Jackson,  16  Tex.  Civ.  App.  655;  Rich- 
ardson t'.  Green,  (C.  C.  A.)  61  Fed. 
Rep.   423.      See   also    Hargreaves    v. 

N.   W.  Rep. 


bin  V,  Ash  hurst,  4  Pa.  Dist.  347;  Martin 
f.  Reese,  (Tenn.  Ch.  1899)  57  S.  W. 
Rep.  419;  Bryant  p.  Groves,  42  W.  Va. 
10. 

ConolntiOBs  of  Law  Iniuffidont.  —  Upon 
a  hearing  on  bill  and  answer,  the  re- 
sponsiire  allegations  of  material  facts 
in  the  answer  must  be  taken  as  true, 
but  conclusions  of  law  are  insufficient. 
Stockham  v.  Stockham.  185  Pa.  St.  337. 


Jnriadlotional  Avormonti  Kot  Sappliod. 
—  The  allegations  of  an  answer  cm 
never  supply  jurisdictional  averments 
omitted  from  the  bill.  They  can  never 
inject  equity  ln(o  a  bill  which  has  none 
on  its  allegations.  Neither  stdtemeots 
in  an  answer  nor  proof  of  necessary 
facts  can  warrant  relief  unless  such 
facts  are  averred  in  the  bill.  Tail  v, 
American  Freehold  Land  Mortg.  Co., 


■attan  of  Booord.  —  When  a  cause  is  (Ala.  1902)  31  So.  Rep.  623. 
set  down  for  hearing  on  bill  and  an-  Bow  Matter  in  an  Answer  Bot  Boifon- 
swer,  the  practice  is  that  the  answer  is  siv^  to  the  Bill  will  poi  be  treated  as  ad- 
read  and  mast  be  admitted  to  be  true  missions,  and  such  mattero  mnsi  be 
in  all  points,  and  no  other  evidence  is  praved.  Mayo  v.  Washington,  122  N. 
admitted  unless  it  is  matter  of  record  Car.  5. 
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930.    b.  Failure  to  Answer  Fully.  —  See  note  5. 

933.     Qualiiloation  of  Bule.  —  See  note  I . 

6.  (hrercomixig  Answers  — tf.  By  Witnesses  and   Cir 
CUMSTANCES.  —  See  note  3. 

949,    b.  By  Circumstances  Alone  —  omm  «f  Phwd.  —  See 
note  I, 

d.  Impeaching  Credibility  of  Defendant.  —  See 
note  4. 

943.  7.  Answer  Fot  Direct  and  Positive  —  ^.  In  General.  — 
See  note  2. 

944.  b.  Evasive  Answers.  —  See  note  i. 

945.  c.  Answers  on   Information  and  Belief.  —  See 
note  I. 

947.  Answer  Showing  Lack  of  Personal  Knowledge.  —  See  note  2. 

d.  Answers  on  Hearsay.  —  See  note  4. 

948.  8.  Unsworn  Answer.  —  See  note  i. 

949.  9.  Answer  Where  Oath  Is  Waived.  —  See  note  3. 

930.    5.  Smith   v.   Turner,   (Tenn.  9'14«    1.  When  Not  Considered  Eva- 

Ch.  1898)  48  S.  W.  Rep.  396;  Milligan  live.  —  Where  the  answers  to  interrog- 

V.  Wissman,  (Tenn.  Ch.  1897)  42  S.  W.  atories  on  facis  and  articles,  all  taken 

R'.:p.  811.  together,   present  a  complete    answer 

^Hiere  there  It  Ho  Direot  Response  to  a  tu  all  interrogatories  taken  together, 

Katerial  Allegation  of  the  bill,  and  no  the  court  will  not  order  that  one  of  the 

exception  is  filed  to  the  answer,  such  interrogatories  be  taken  for  confessed 

allegations   cannot    be   taken    as    ad>  for  the  reason  that  the  answer  to  that 

milled,   but  must  be   proved.     Stack-  particular  interrogatory  appears  eva- 

pole  V.  Hancock,  40  Fla.  362,  citinj^  i  sive.     Wrighi-Blodgett   Co.   v.    Elms, 

Encyc.  ok  Pl.  and  Pr.  930.  106  La.  150. 

When  a  Material  Averment  in  a  Bill  Is  945.    1.  Savings,  etc.,  Soc.  v.  David- 
neither  Admitted  nor  Denied  by  the  an-  son,  (C.  C.  A.)  97  Fed.  Rep.  696. 
swer,  it  must  be  supported  by  proof.  947.    2.  Savings,  etc.,  Soc.  v.  David- 
Wilson  V.  Augur,  176  111.  561.  son.  (C.  C.  A.)  97  Fed.  Rep.  696  [citing 

933.    1.  Tate  v.  Field,  56  N.  J.  Eq.  i  Encyc.  of  Pl.  and  Pr.  947] ;  Chap- 

35.  man  v.  Chapman,  91  Va.  397. 

Facts    Which    Are    Ses    Judicata.  —  Positive  Denial  Not  Made  on  Personal 

Where  the  facts  averred  in  the  bill  have  Knowledge.  —  Where   it  appears   from 

been  established  in  an  action  to  which  the  nature  of  the  matters  alleged  in 

the  defendants  were  a  party,  they  are  an  answer  that  the  averments  are  not 

affected  with  knowledge  thereof,  and  within    the    defendant's     knowledge, 

unless    (hev    undertake   to    deny    ihe  even  though  the  answer  is  in  terms  a 

averment  of  these  facts,  the  allegations  positive  and  direct  denial  of  a  material 

of  the  bill  are  to  be  taken  to  be  true  as  and  specific  charge  in  the  bill,  it  will 

averred.      Enyard    v.   Enyard,   9   Pa.  have  only  the  legal  effect  of  a  denial 

Dist.  293.  on  information.    Shackelford  t^'.  Brown, 

3.  Day  v.  Jones,   40  Fla.   443;  Sals-  72    Miss.   380.  overruling    M'Gehee  v. 
bury  V.  Ware,  183  111.  505;  Delaney  v.  White,  31  Miss.  41. 

Thompson,   187   Pa.   St.  343;  Bailie  r.  4.  Corporation   for    Relief    of    Poor 

Bailie,  j66  Pa.  St.  472.  Children  v.   Eden,  62   N.  J.   Eq,    542: 

943.     1.  Ilauk  v.  Van  Ingen,   196  Gantt  v.  Cox,  etc.,  Co.,   199   Pa.  St. 

III.  20,  citini;^   I  Encyc.  of  Pl.  and  Pr.  208. 

942.  94li.     1.  National  Bank  of  Republic 

4.  Shackelford   v.   Brown,  72    Miss.  7a  Louisville,  etc.,  R.  Co.,  72  Miss.  447; 
380.                            •  Craft  V.  Schlag,  61  N.  J.  Eq.  567. 

943.     3.  Purvis    v.    Woodward,    78  949.     8.  Hentz  v.  Delta   Bank.    76 

Miss.  922,  riting  i  Encyc.  of  Pl.  and  .Miss.  429,  citing  i  Encyc.  of  Pl.  and 

Pr.  943-946.  Pr.  949. 
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951.     10.  Answer  of  Codefendant  —  a.  As  Evidence  Against 
CODEFENDANT.  —  See  note  2, 

Wis.    11.  Answer  of  Infants.  —  See  note  2. 

956.    12.  Answer  of  Corporation  Aggregate.  —  See  note  3. 

Oftl*    8.  Stackpole  v,   Hancock,  40  955,    2.  Sawyers   v.   Sawyers,   106 

Fla.   362;  Lockman   v.   Miller,  (Miss.  Tenn.  597,  citing  1  Encyc.  of  Pl.  and 

1897)  22  So.  Rep.  822;  Sawyers  v.  Saw-  Pr.  955. 

yers,  106  Tenn.  597.  956.    8.  Where  Oath  of  Office  Is  At- 

Aniwer  of  Copartner.  —  The  general  taohed.  —  It  has  been  held  that  when  to 

rule  in  chancery  is  that  the  answer  of  the  answer  of  a  corporation,  under  seal. 


one  defendant  cannot  be  read  against 
his  codefendant.  One  exception  to 
this  rule  is  that  the  answer  of  one  part- 
ner may  be  read  against  his  copartner, 
but  this  must  be  understood  of  living 
partners.  If  one  of  the  partners  is 
deceased,  the  rule  against  reading  the 
answer  applies  with  redoubled  force. 
Earle  v.  Art  Library  Pub.  Co.,  95  Fed. 
Rep.  544. 

Where  there  Is  a  Unity  of  Intereet,  an 
answer  and  successful  defense  on  the 
part  of  one  defendant  inures  to  the 
benefit  of  the  other,  but  such  is  not 
the  case  when  the  interests  of  the 
defendants  are  distinct.  Driver  v. 
White.  (Tenn.  Ch.  1898)  51  S.  W. 
Rep.  994. 


is  added  the  oath  of  an  officer  on  his 
own  knowledge,  the  whole  becomes  the 
corporate  act,  with  all  the  advantages 
to  the  plaintiff  of  compulsory  disclosure 
of  the  truth  which  he  would  have  had 
in  a  suit  against  an  individual,  and 
such  an  answer  is  entitled  to  the  bene- 
fit of  the  equity  rule  that  a  respon- 
sive answer  can  be  overcome  only  by 
the  testimony  of  two  witnesses,  or  of 
one  with  corroborating  circumstances. 
Kane  v.  Schuylkill  F.  Ins.  Co.,  199  Pa. 
St.  198.  See  also  Ganit  v.  Cox,  etc., 
Co.,  199  Pa.  St.  208,  emphasizing  the 
fact  that  the  answer  of  a  corporation, 
to  be  entitled  to  the  benefit  of  this  rule, 
must  be  verified  by  an  officer  upon  his 
personal  knowledge. 
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APPEAL  BONDS  AND  UNDERTAKINGS. 

069.     H  PUBXLT  8TATVT0ET.  —  See  notes  i,  2,  3. 

966.     m.  STATUTOBT  SxaVIEEMEVTS  KAKBATOftT.  —  See  notes 

2,  3 

067«  —  See  note  2. 

IV.  0KDS&8  0?  OouBT.  —  See  note  3. 

955.    1.  Harrison  v.  Stebbins,   104  18  R.  I.  405;  Bonoell  v.  Van  Cise,  8  S. 

Iowa  462.  Dak.  592;  Hazeltine  v.  Browne,  9  S. 

8.  Monroe    Coanty    v.    Strong,    78  Dak.   351 ;     Beezley    v.    Sessions,    22 

Miss  582  [citing  t  Encyc.  of  Pl.  and  Wash.   125:  Galloway  v.  Tjossem,  22 

Pr.  965];  Macter  of  Kasson,   135  Cal.  Wash.    103;    Van  Dusen  v.  Kelleher, 

I;  Harrison  v.  Nelson,  96  111.  App.  397;  20  Wash.  716;  Smithson  r.  Woodin,  13 

Western   Plaster  Works  v.  Lonergan,  Wash.  709. 

85  til.  App  530;  Harrison  v.  Stebblns,  Ap|ilieatioii  of  Statute  in  Intarlooatoiy 

104  Iowa  462;  Qaigg  v.  International  BeoreM. -- The  statute  is  applicable  as 

Shirt,  etc.,  Co.,  (Supm.   Ct.  App.  T.)  well  to  appeals  from  Interlocutory  de- 

16  Misc.  (N.  Y.)  39;  Karnes  County  v.  crees  as  to  appeals  from  final  decrees. 

Nichols,  (Tex.  Civ.   App.  1899)  54  S.  Hartzell  ?/.  Warren.  77  111.  App.  274. 

W.  Rep.  656.  S.  Fuller  v.  Fuller,  7  Colo.  App.  555; 

8.  Forsee  v.  Gates,  89  Mo.  App.  577;  John  F.  Alles  Plumbing  Co.  r.  Alles, 

Houston,   etc.,   R.  Co.   7/.    Red   Cross  67  111.  App.  252;  Curiiss  r.  Morrison, 

Stock  Farm,  91    Tex.  628;   American  93  Me.  245;  Brown  :'.  Wallace,  12  Ohio 

Cotton-Bale    Imp.    Co.    v.    Forsgard,  Cir.  Dec.  i;  Rudolph  v,  Herman,  4  S. 

(Tex.  Civ.  App.   1898)  47  S.  W.  Rep.  Dak.  430;  Pierce  v,  Willeby,  20  Wash. 

475.  129;  Tyson  v,  Tyson,  94  Wis.  225. 

In  Texas,  under  Rev.  Stat.  Tex.,  art.  967.    2.  Sanger    v.    Burke,    (Tex. 

1670.  on   an   appeal   from   a  justice's  Civ.  App.  1898)  44  S.  W.  Rep.  871;  Van 

court,  one  who  recovers  a  judgment  Dusen  v,  Kelleher,  20  Wash.  716. 

for  less  than  the  amount  prayed  for  in  8.  Pardridge  v.  Morganthau,  157  111. 

his  complaint  and  for  costs  need  not  395;    Tedrich   v.    Wells,    152   111.  214; 

give    an    appeal    bond.     Edwards    v.  Heyer  Storage  Battery  Co.  v.  Hanson. 

Morton.  92  Tex.  152.  etc.,  Co.,  92  111.  App.  226;  Broden  v. 

Wards  Are  Exempted  in  J/<»Vf^  by  Rev.  Thorpe  Block  Sav.,  etc.,  Assoc.,  20 
Siat.,  c  63,  ^  24.  which  expressly  pro-  Ind.  App.  684;  Thibodeaux  v.  Thibo- 
vides  that  '*  in  case  of  controversy  be-  deaux,  45  La.  Ann.  1126;  Farmers'  I., 
tween  a  person  under  guardianship  and  &  T.  Co.  v.  Chicago,  etc.,  R.  Co.,  (C. 
his  guardian,"  no  appeal  bond  need  be  C.  A.)  73  Fed.  Rep.  314. 
given.  Witham,  Appellant,  85  Me.  Provision  in  Jndigmentt.  —  In  render- 
360.  in  which  case  it  was  held  that  a  ing  a  judgment  a  court  has  no  righc  to 
ward  may  appeal  from  the  account  of  anticipate  that  there  will  be  an  appeal, 
his  guardian  or  an  order  of  the  court  and  incorporate  in  the  judgment  a  pro- 
affecting  his  estate  or  person  without  vision  for  an  appeal  bond  where  no  ap- 
giving  a  bond  on  appeal.  peal  has  been  prayed  for  or  allowed. 

966.    2.  Pierce  v.  Willeby,  20  Wash.  Atwood  v.  Kownlson,  91  III.  App.  265. 

129  [citing  I  Encyc.  of  Pl.  and  Pr.  To  What  Court  Applioation  Kade  to  Fix 

965];  Griswold   v.  Thornton,  129  Ala.  Amonnt.  —  In    New    York  it  has  been 

454;  Hennessey  v.  Reed,  15  Colo.  App.  held,  upon    a    consideration   of  Code 

59,  Getty  V.  Miller,  10  Colo.  App.  331;  Civ.  Pro.   N.  Y.,  §§  1312.   1327,   1330, 

John  F.  Alles  Plumbing  Co.  v.  Alles,  1331,   that  where  an  appeal  is  sought 

67   III.  App.   252;  Kuhn  V.  Haley,  11  from    a    judgment    of    the    Supreme 

Ohio  Cir.  Dec.  105;  Vowell  v.  Taylor,  Court,  General  Term.  10  the  Court  of 

8  Okla.  625;  Vaill  v.  New  Shoreham,  Appeals,  and  there  is  a  dispute  as  to 
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967,  V.  Bt  Whom  Oiybh.  —  Seq  note  4. 

968,  See  notes  i,  2. 

Offioiftl  Capaoity.  —  See  note  6. 

TI.  APFlSLLAHTfl  EXEMPTEB.  —  See  notes  7,  8. 

the  character  of  the  judgment,  an  ap>  cial  bond  of  an  administrator  or   an 

plication  to  fix  the  amount  of  the  un-  adminietratrix   operates   as  an  appeal 

dertaking    should     be    made    to    the  bond  and  a  bond  for  a  siay  of  prf^ecil- 

General  Term  and  not  to  the  Special  ings  under  the  Ca/i/t^rww  Code  of  Civil 

Term.      Matter  of  Blair,  (Supm.    Ct.  Procedure.     Ex  p,    Orfofd,    loa   Cal. 

Spec.  T.)  24  Civ.  Pro.  (N.  Y.)  304,  656. 

967.     4.  Adams  v.  Lancaster  Paper  An   Assignee  of  an   Insolvent  Estate 

Mills  Co.,  10  Pa.  Dist.  266.  having  a  personal  claim  against  such 

A  Beneficial  Party  who  is  sued  cannot  estate  for  services  cannot  appeal  from 

g\\'t  an  appeal  bond  in  his  own  nime  a  judgment  refusing  to  guarantee  such 

after  an  order  allowing  an  appeal  in  personal  claims,  after  giving  bonds  ort 

the  name  of  his  representative  has  been  appeal.     Biddle  v,  Phipps,  i  Ohio  Cir. 

made.     Gates   v.   Thede,  91  III.  App.  Dec.  363. 

603.  Trnstdei.  —  When  the  appointment  of 

Where  a  Separate  Appeal  Is  Allowed  to  an  administrator  is  void  he  cannot  ap- 

One  Defendant,  it  is  not  necessary  that  peal  without  giving  the  statutory  bond, 

(he  codefendant  in  appealing  should  although  he  would  be  exempt  by  law 

join  in  the  bond.     Campbell  v.  Equiia-  from  so  doing  if  his  appointment  was 

ble  Securities  Co..  12  Colo.  App.  544.  valid.     Mallroy  v.  Burlington,  etc.,  R. 

969.     1.  Ellison  v.  Hammond,   189  Co.,    53   Kan.    537;    Cox    v.    Paschal, 

111.  470;  Blood  V.  Harvey,  81  111.  App.  (Tex.  Civ.   App.   1900)  54  S.  W.  Rep. 

1S7;  Robeson  v.   Lagow,  73  111.  App.  774;  In  re  Somervaill,  104  Wis.  72. 

065;  Howe  V,  Form;in,  68  til.  App.  398;  where  Szempt  and  Nonezempfe  Parties 

Hopkins  V.  Satsop  R.  Co.,  18  Wash.  Are  Appellaate. —  Where  a  city  which 

670.  is  exempt   from   giving  appeal  bonds 

d.  A  CrOM-appellant  need  not  give  an  and  a  private  corporation  which  is  not 

appeal  bond  in  the  absence  of  a  stat-  exempt  unite  in  an  appeal  and  no  bond 

ute  or  rule  of  court  requiring  him  to  is  given,  the  appeal  will  be  dismisBed 

do  so.     Wilson  v.  Jourdan,   79  Mies,  as  to  the  private  corporation.     Meyer 

133.  V.  San  Diego,  130  Cal.  60. 

6.  Where  There  Is  a  Personal  Jndgment  Judgment  Kendered  Against  Adminis- 

Against  an  OfEcer,  as   for   a  trespass,  trator  After  Diseharge. —  Whereajudg- 

even   though   he   is  described   in   the  ment  is  rendered  against  an  adminis- 

judgment  by  his  official  title,  an  appeal  trator  after  bis  discharge  for  moneys 

bond   executed   in   his  individual  ca-  due   to  the  estate,  he  cannot  appeal 

pacity  is  sufficient.     Morris  v.  Morgan,  without  giving  bond.     Fullers/.  Fuller, 

(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  7  Colo.  App.  555;  Case  v.  Nelson,  2a 

667.  Ind.  App.  22. 

?.  In  the  case  of  Adams  v.  Kuhn,  72  If  there  is  no  valid  judgment  or  order 

Miss.  276,  it  was  held  that  under  Code  appointing  the  appellant  administrator 

Miss  ,  §  4194,  the  state  revenue  agent  or  executor  of  an  estate,  one  claiming 

could   appeal    without    giving    bonds  to  be  such  executor  or  administiator 

from  an  order  disapproving  a  back  as-  will  be  required  to  give  a  bond  on  ap- 

sessment  made  under  Acts  Miss.  1894,  peal.     Cox  v.  Paschal,  (Tex.  Civ.  App. 

c.  34,  S  3.  1900)  54  S.  W.  Rep.  774;  ^»  re  Somer- 

8.    Maricopa    County     v.    Osborn,  vaill.  104  Wis.  72. 

(Ariz.  1895)  40  Pac.  Rep   313.  The  commissioners  of  a  drainage  dis- 

Officiidi  — Private  Eelator.— Although  trict  are  exempt,  in  Illinait,  from  glv- 

a  public  officer  is  allowed  by  statute  in  ing  bonds  on  appeal,  by  virtue  of  the 

some  instances  to  appeal  without  filing  Practice  Act,  ^  71  (Hurd's  Rev.  Stat, 

a  bond,  where  an  action  is  brought  in  1699,    12 14).      Union    Drainage    Dist* 

the   name  of   a  public  officer   for  the  Com'rs   v.    Highway   Com'rs,   87    111. 

benefit  of  a  private  relator,  the  official  App.  93. 

must  give  a  bond  on  an  appeal.     State  In  Ohio,  under  Rev.  Stat.,  §  5228,  an 

V.  Milwaukee,  102  Wis.  509.  assignee   for    the   benefit  of  creditors 

SoAoienoy  of  Oilioial  Bond.  —  The  oifi.  may    appeal     without     giving    bond. 
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909.     Constniotioii  of  ExemptioiM.  —  See  note  I. 
970,    Vn.  To  Whok  Payable.  —  See  note  i. 


Kennedy  v.  Thompson,   2  Ohio  Cir.  In  South  Carolina,  under  Act  S.  Car. 

Dec.  254.  1B94,   p.   823  (Civ.  Code  S.  Car.  1902, 

Under  Rev.  Stat.  Ohio,  §  6408,  an  ad-  §  2423),  authorizing  appeals  without 

ministrator  who  has  given  an  official  bonds    in    summary    proceedings,    a 

bond  within  the  state  is  exempt  from  tenant  who  gives  a  bond  to  reimburse 

giving   bonds  on   appeal.      Hance   v.  a  landowner  fur  damages  sustained  by 

Chappell,  II  Ohio  Cir.  Dec.  139.  him,  through  loss  of  rent  or  stay  of 

It  was  held  in   Texas  that  where  a  execution  pending  a  final  determination 

city  had  been  incorporated  under  Rev.  of  the  case,  is  exempt  from  giving  an 

Stat.  Tex.,  art.  499  (Rev.   Stat.    1895,  appeal  bond.      Carlisle  v.  Prior,  48  S. 

art.  570),  such  a  municipality  would  be  Car.  183. 

exempt  from  giving  an  appeal  bond.  Exemption    Dependent  upon    Court  to 

Vernon    v.    Montgomery,   (Tex.    Civ,  Which    Appeal     Taken.  —  The    l^exas 

App.  1895)  33  S.  W.  Rep.  606;  Victoria  statute  which  exempts  administrators 

V.  Jessel,  7  Tex.  Civ.  App.  520.  and   guardians  from  giving  bond  on 

A  temporary  administrator  appointed  appeal  relates  exclusively  to  writs  of 

by  virtue  of  Rev.  Stat.  Tex.,  art.  1935,  error  and  appeals  to  the  Court  of  Civil 

may    appeal    without    giving    bonds.  Appeals,    and   does   not  apply  to  ap- 

Erwin  v.  Erwin,  (Tex.  Civ.  App.  1901)  peals  from  the  Court  of  Civil  Appeals 

61   S.  W.  Rep.  159;  Anglin  v.   Barlow,  to  the   Supreme   Court  of   that  state. 


(Tex.  Civ.  App.  1898)  45  S.  W.  Rep. 
827. 

A  public  officer  need  not  give  a  bond 
on  appeal  when  he  is  sued  in  his  offi- 
cial capacity,  and  the  public  corpora- 
tion of  which  he  is  an  officer  is  the  real 
party  in  interest.  Townsend  Gas,  etc., 
Co.  V.  Hill,  24  Wash.  471,  citing  i 
Encyc.  of  Pl.  and  Pr.  968. 

9^9.  1.  Harrison  v.  Stebbins,  104 
Iowa  462  [citinj^  i  Encvc.  of  Pl.  and 


Daniel  z:  Mason,  90  Tex.  162. 

A  statute  exempting  administrators 
from  giving  appeal  bonds  does  not 
apply  where  the  record  fails  to  show 
that  the  administrator  appeals  in  his 
fiduciary  capacity.  Thomas  v.  Moore, 
52  Ohio  St.  200. 

Where  a  statute  provides  that  an  ad- 
ministrator need  not  give  bonds  on  ap- 
peal because  his  bond  as  administrator 
is  considered  sufficient,  he  will  not  be 


Pr.  968];  State  v.  Edwards,  (Ind.  App.     allowed  to  appeal  without  giving  bonds 


1894)  37  N.  E.  Rep.  1059;  School  Dist. 
No.  6  V,  Traver,  43  Neb.  524;  Slate  v, 
Delaware  County,  8  Ohio  Cir.  Dec. 
244,  14  Ohio  Cir.  Ct.  660:  Collins  v. 
Millen,  57  Ohio  St.  289;  Harned  v. 
Smiley,  8  Ohio  Cir.  Dec.  117,  15  Ohio 
Cir.  Ct.  40;  Townsend  Gas,  etc.,  Co. 
V.  Hill,  24  Vash.  469. 

Statntes  Exempting  Administrator  Ap-  Rep.  1075; 
plicable  to  Gnardians  ad  Litem.  —  Rev.  Civ.  App. 
Stat.    Tex.,  art.   1408,    providing   that     Cockrill    r/. 

executors,       administrators,        and     1894)  26  S. 


<4 


when  sureties  on  his  official  bond  as 
administrator  have  been  discharged. 
Wells  7/.  Kelly,  11  Utah  421. 

970.     1.  Sims  v.  Walton,    iii   Ga. 

866;  White  v.   Moeilidge,  4  Ohio  Cir. 

Dec.  629,  7  Ohio  Cir.  Ct.  348;  Houston 

Ice,  etc.,  Co.  v.  Edgewood   Distilling 

Co.,   (Tex.   Civ.   App.   1901)  63  S.  W. 

Peckenius  v.  Petri,  (Tex. 

1895)  29  S.  W.  Rep.  1095; 

Eason,   (Tex.    Civ.    App. 

W,    Rep.   464;   Carter  v. 


guardians  appointed  by  the  courts  of  Forbes  Lithoj^raph  Mfg.  Co.,  22  Tex. 
this  state  shall  not  be  required  to  give  Civ.  App.  373;  Seattle  Trust  Co.  v, 
bond  on  any  appeal  or  writ  of  error     Pitner,  17  Wash.  365. 


taken  by  them  in  their  fiduciary  ca- 
pacity," is  broad  enough  to  cover 
guardians  ad  litem.  Unknown  Heirs 
V,  Morgan,  18  Tex.  Civ.  App.  627. 

Exemption  of  Ward.  —  A  statute 
allowing  a  ward  to  appeal  from  an 
order  settling  a  guardian's  account 
without  giving  bonds  will  not  be  con- 
strued so  as  to  exempt  a  ward  from 
giving  such  an  appeal  bond  after  at- 
taining majority.  Curtiss  v.  Morrison, 
93  Me.  245. 


Where  the  interests  of  two  defendants 
against  whom  a  judgment  is  rendered 
are  adverse,  and  an  appeal  is  taken  by 
one  of  the  defendants,  the  bond  must 
be  made  payable  to  both  the  plaintiff 
and  the  codefendant.  It  is  to  the  in- 
terest of  such  an  appealing  defendant 
to  have  the  judgment  affirmed.  Snow 
V.  Eastham,  (Tex.  Civ.  App.  1898)  46 
S.  W.  Rep.  866;  Kosminsky  v.  Ham- 
burger, 20  Tex.  Civ.  App.  291;  Grant 
V,  Collins,  5  Tex.  Civ.  App.  4<). 
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97 1  •     Joint  Obligeei.  —  See  note  I . 

973.    Vin  Ok  Separate  Appeals.  —  See  notes  i»  2. 

AOuniflhee  is  not  such  an  "  adverse  Irrigation   Ditch   Co.  v.   Bachtold,  109 

party  *'  as  vtXW  entitle  bim  to  be  made  Cal.  iii;  Matter  of  Kasson,  135  Cal.  i. 

obligee  10  an  appeal  bond.     Bauer  tr.  8.  Objection  ExpreMly  Covering  All  Ap- 

Adkins,  (Tex   Civ.  App.  1895)  28  S.  W.  peals  —  Statutory  ProTisions.  —  Where  by 

Rep.  1009:  Seattle  Trust  Co.  v.  Pitner,  statute  one  bond  is  intended  to  cover 

17  Wash.  365.  both  an  appeal  from  a  judgment  and 

An  appeal  bond  must  be  made  pay-  an  order  denying  a  new  trial  made  in 

able  to  the  adverse  party,  even  when  pursuance  of  a  statute  authorizing  such 

such  adverse    party    is    codefendant.  procedure,  the  appeal  will  not  be  dis- 

Snow    V.    Eastham,   (Tex.   Civ.   App.  missed  when  the  sureties,  by  express 

1898)46  S.  W.  Rep.  866;  Kosminsky  v.  stipulation  in  the  bond,  become  liable 

Hamburger,   20  Tex.  Civ.  App.   291;  for  all  the  costs  and  damages  which 

Grant  v.  Collins,  5  Tex.  Civ.  App.  45.  might   be  sustained  by  the  appellees 

OUigee  Designated  as "  Defendant."  —  in   both  appeals.      Rhoads    v.    Gray, 

When  the  plaintiff  is  appellant  it  is  in-  (Cal.  1897)  48  Pac.  Rep.  971;  Kelly  v, 

timated  that  the  appeal  bond  designates  Leachman.  (Idaho  1897)  51  Pac.  Rep. 

the  obligee  as  the"  defendant"  with-  407;  Hoskins  v.  Wooden,  (Idaho  1895) 

out  naming  him.    Masterson  </.  Young,  38  Pac.  Rep.  933;  Nolan  v,   Montana 

(Tex.  Civ.  App.   1899)  48  S.  W.   Rep.  Cent.  R.  Co.,  24  Mont.  327:  Hurley  v, 

1109.  O'Neill,  24  Mont.  293. 

Bond  Payable  to  State  Where  City  Is  Bond  Snfflcient  for  One  Appeal  Only.  — 

Appellee.  —  Where  a  judgment  was  re-  In  Clarke  v,   Mohr,  125  Cal.  540,  the 

covered  against  a  city  and  the  appeal  court  held   that   where    one    bond   is 

bond  was  made  payable  to  the  state,  given  to  cover  an  appeal  from  a  judg- 

the    appeal     was    dismissed    on    the  ment,   and    also    an   appeal   from  an 

ground  that  the  state  was  not  an  ad-  order  denying  a  motion  for  a  new  trial, 

verse  party.     Buchanan  v.  Whitesboro,  although   the   bond    is  insufficient  to 

37  Tex.  Crim.  121.  sustain  an  appeal  from  the  order  deny- 

Bond  Payable  to  Parties  Other  than  Ap-  ing  a  new  trial  it  is  valid  as  to  the  ap- 
pellee.—  Where  the  defendant  appeals  peal  from  the  judgment;  and  the  court 
he  may  make  the  bond  payable  to  the  dismissed  the  appeal  from  the  order 
plaintiff  and  also  to  a  defendant  as  to  denying  a  new  trial,  but  refused  to  dis- 
whom  there  has  been  a  dismissal  and  miss  the  appeal  from  the  judgment, 
to  another  defendant  against  whom  This  doctrine  was  also  announced  in 
judgment  was  rendered  but  who  does  Dodge  v.  Kim  pie,  T2i  Cal.  580;  Duncan 
not  appeal.  Stafford  v.  Blum,  7  Tex.  v.  Times-Mirror  Co.,  109  Cal.  602; 
Civ.  App.  283.  Ramsey  v.  Burns,  24  Mont.  234. 

PaUnre  to  Hame  Offloial  Obligee  Imma-  If  one  appeal  bond  is  given  to  cover 

terial.  —  InZ^f/iViV>»<2a  bond  made  pay-  two  appeals   in   a  jurisdiction  where 

able  to  the  clerk  of  the  court  and  his  such  procedure  obtains,  and  the  bond 

successors,   without  giving  the  name  is  insufficient  as  to  one  of  the  appeals 

of  the  clerk,  is  sufficient.     Gaudet  v,  and  valid  as  to  the  other,  the  appeal 

Dumoulin,  49  La.  Ann.  984.  as  to  which  it  is  valid  will  not  be  dis- 

Where  a  bond  is  made  payable  "  to  missed.     Young  v.  Tiner,  (Idaho  1894) 

A,  or  to  A  and  B  should  it  beheld  that  38  Pac.  Rep.  697;  Robinson  v.  Kind, 

the  said  B  is  siill  a  party  to  the  suit,"  25  Nev.  261. 

it  is  valid.     Welge  v.  Jackson,  (Tex.  Bond  Given  for  More  than  One  Appeal. 

Civ.  App.  1895)  32  S.  W.  Rep.  371.  —  Specific  reference  to  the  fact  thai  the 

971*     1.  Snow    V.    Eastham,   (Tex.  bond  is  given  to  cover  more  than  one 

Civ.  App.  1898)  46  S.   W.  Rep.  866.  appeal  must  be  made  in  the  body  of  the 

Aidgnment  of  Judgment.  —  Ifajudg-  bond;  and  unless  it  is  clearly  stated 

ment  is  transferred  to  a  third  person  that  the  bond  is  conditioned  to  pay  all 

betore  an  appeal  is  taken,  an  appeal  the  costs  and  damages  in  all  the  ap- 

bond  payable  to  the  original  plaintiff  peals,    the   appeal   will   be  dismissed, 

is  sufficient.     Wells- Fargo  Express  Co.  Carter  z/.  Butte  Creek  Gold  Min.,  etc., 

V.  Holliday,  (Tex.  Civ.  App.  1893)  23  Co.,  131  Cal.  350:  Hibernia  Sav.,  etc., 

S.  W.  Rep.  91.  Soc.   V.  Freese,   127  Cal.  70;  Field  v. 

9Ta.     1.  Hibernia  Sav.,  etc.,  Soc.  v.  Andrada,  (Cal.  1894)  37  Pac.  Rep.  180; 

Freese,  127  Cal.  70;  Centerville,  etc.,  Baker  v.  Oregon  R.,  etc.,  Co.,  (Idaho 
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976. 
977. 
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978. 


IX.  ExECTTTlOH  OF  BoVD.  —  2.  Sigiiatim.  —  See  note  6. 

See  note  i. 

Joint  Appellanto.  —  See  note  2. 

Cttgnature  of  Saretiet.  —  See  note  3. 

3.  Execution  by  Agent.  —  See  note  i. 

X.  Deliyebt.  —  See  note  3. 

XI.  C0KTEKT8  AHD  SirFFiciEKCT  —  1.  Amount  —  SUtntory 
-  See  note  4. 

See  note  i. 


igoi)  66  Pac.  Rep.  806;  Weil  v.  Sutter,  sureties  substituted  must  execute  the 
(Idaho  i8g6)  44  Pac.  Rep.  555;  Grage  bond  in  the  manner  prescribed  by 
V,  Paulson,  23  Mont.  337;  Washoe  statute,  by  justification  or  otherwise. 
Copper  Co.  v.  Hiclcey,  23  Mont.  319;  or  the  bond  is  void.  Bennett  v.  Su- 
Creek  v,  Bozeman  Water  Works  Co.,  perior  Ct.,  113  Cal.  440. 
22  Mont.  327.  976.  1.  Holmes  t^.  Tennessee  Coal. 
fl73*  6.  S|>olcane,  etc..  Lumber  Co.  etc.,  R.  Co.,  49  La.  Ann.  1465;  De- 
er. Loy,  21  Wash.  501  [quoting  with  ap-  Roberts  r.  Stiles,  24  Wash.  611;  Hill 
proi^al  I  Encyc.  of  Pl.  and  Pr.  973] ;  Estate  Co.  v.  Whittlesey,  21  Wash.  142; 
Chase  v.  Omaha  L.  &  T.  Co.,  56  Neb.  Pennsylvania    Mortg.    Invest.   Co.   r. 


358. 

974.  1.  Galveston,  etc.,  R.  Co.  v. 
Geyer,  (Tex.  Civ.  App.  1898)  49  S,  W. 
Rep.  251. 

In  Lonisiaiia  it  is  not  necessarv  to 
pro/e  the  signature  of  the  principal. 
Holmes  c.  Tennessee  Coal,  etc.,  R. 
Co.,  49  La.  Ann.  1465. 

2.  Bond  Good  ai  to  One  Appellant.  -^ 
Where  a  joint  appeal  is  taken  by  two 
defendants  and  one  of  them  fails  to 


Gilbert,  18  Wash.  667;  Cook  v.  Tibbals, 
12  Wash.  207. 

Benefloial  Parties.  —  Where  an  action 
is  brought  in  the  name  of  one  person 
for  the  use  of  another  and  an  appeal 
taken  from  the  judgment,  the  person 
in  whose  name  the  appeal  is  taken, 
and  not  the  beneficiary,  must  execute 
the  bond.  Tedrick  v.  Wells,  152  III. 
214. 

977.     8.  But  see  Byers  v,  Gilmore, 


bind  himself  to  pay  such  judgment  as  10  Colo.  App.  79;  Paul  v.  Cragnaz,  25 

may   be   rendered   on   appeal  against  Nev.  293.   which  cases   were  decided 

the  two  jointly,  the  bond  Is  good  as  to  under  the  statutes  requiring  the  bond 

the  other  if  he  does  so  agree.     Ayers  to  be  filed  with  the  clerk. 


V,  Smith,  (Tex.  Civ.  App.  1894)  28  S. 
W.  Rep.  835;  Missouri,  etc.,  R.  Co.  v. 
Mosiy,  8  Tex.  Civ.  App.  330. 

8.  Harris  v,  Millege,  151  Ind.  70; 
Yakima  Water,  etc.,  Co.  v.  Hathaway, 
18  Wash.  377. 


4.  Cowen  v.  Bloomberg,  15  Tex.  Civ. 
App.  364.  See  also  Harris  v.  Higden, 
(Tex.  Civ.  App.  1897)41  S,  W.  Rep.  412. 

Where  a  bond  contains  the  stipula- 
tions as  to  the  amount  required  by  a 
statute,   and   also  contains  additional 


Jnstifieation  of   Bnretios.  —  The    fact  conditions  for  a  stay  of  proceedings,  it 

that   the  oaths  of  the   sureties    were  will    not  void   the  bond  as  an  appeal 

taken  before  another  surety  who  was  bond;  additional  requirements  will  be' 

a  qualified  notary  public  will  not  affect  rejected    as    mere   surplusage.     AuU- 

the     validity    of     the     appeal     bond,  man  v.  Nelson,  11  S.  Dak.  338. 


Spokane,  etc.,  Lumber  Co.  v.  Loy,  21 
Wash.  501. 

Gorporato  Certifloate.  —  In    Wisconsin^ 
by  statute,  where  a  foreign  corporation 


Disoretion  of  Court  at  to  Amount.  —  If 
the  amount  of  an  appeal  bond  is  fixed 
by  statute,  the  court  has  no  discretion 
to  impose  a  larger  amount  or  to  exact 


becomes  surety  on  an  appeal  bond,  a  any  condition  not  expressly  authorized, 
certificate  from  the  proper  state  officer  Mackin  v.  Wilds,  106  La.  i;  State  v. 
that  such  foreign  corporation  has  com-     King.  46  La.  Ann.  490. 


plied  with  the  law  in  filing  a  certificate 
of  its  authority  to  do  business  in  the 
state  should  be  attached  to  the  appeal 
bond.  Johnston  v.  Northwestern  Live 
Stock  Ins.  Co.,  107  Wis.  337. 

Babatitntion  of  Burotiet.  —  Where  there 
has  been  a  substitution  of  sureties,  the 


97A.  1.  Minden  Bank  v.  Lake  Bis- 
teneau  Lumber  Co.,  47  La.  Ann.  1432. 

In  Mauaohnsotti  the  fact  that  a  de- 
posit of  money  was  made  in  lieu  of  an 
appeal  bond  is  not  ground  for  a  motion 
10  dismiss  the  appeal.  Maley  v, 
Moshier,  160  Mass.  415. 
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Amount  of  Judgment.  —  See  note  2. 

2.  Description  of  Judgment  —  See  note  5. 

3.  Condition  of  Bond.  —  See  note  3. 
See  note  i. 
xn.    TiXE    FOS    FiLIKe    Bbcubitt  — 1. 

See  note  5. 


979. 
981. 
983. 
985. 


Generally.  — 


Contra.  —  In  Washinj^lon,  where  the 
case  requires  an  appeal  bond  only,  and 
a  bond  conditioned  both  as  an  appeal 
and  a  stay  of  execution  is  given,  the 
appeal  will  be  dismissed.  Hewitt  v, 
Lansdale,  26  Wash.  615. 

Deposit  of  Money.  —  Lane  v.  Humbert, 
16  Daly  (N.  Y.)  186.   18  Civ.  Pro.  (N. 

Y.)  377. 
979.    8.  Monson  v.  Meyer,  190  III. 

105. 
991.    5.  Stockton    School   Dist.   v, 

Goodell,  (Cal.  1899)  56  Pac.  Rep.  885; 

Dye  V.  Dye,  12  Colo.  App.  206;  Harris 

son   z'.    McCabe,    10   Kan.    App.    194; 

Thibodeaux    v,    Thibodeaux,   45    La. 

Ann.  1126;  St.  Louis  Southwestern  R. 

Co.  V.  Neal,  (Tex.  Civ.  App.  1901)  65  S. 

W.   Rep.  49;  Harris  v.  liigden,  (Tex. 

Civ.  App.  1897)  41  S.  W.  Rep.  412;  San 

Antonio,   etc.,   R.  Co.  v.  Sale,   (Tex, 

Civ,   App.    1895)  31   S.    W.  Rep.  325: 

Shannon  v.  Consolidated  Tiger,  etc., 

Min.  Co.,  24  Wash.  119. 

Deeeription  of  Juitioe*s  Judgment.  —  In 
Texas  it  is  not  necessary,  in  an  appeal 
from  a  justice's  court,  to  describe  the 
judgment  or  the  amount  thereof  in  an 
appeal  bond.  If  the  cause  in  which  it 
is  given  is  sufficiently  identified  by 
number,  name  of  cause,  title  of  court 
in  which  ii  is  pending,  and  the  date  of 
the  rendition  of  the  judgment,  it  is 
sufficient.  Perry  v.  Cullen,  6  Tex.  Civ. 
App.  478. 

Sufficient  Deioription.  —  Where  an  ap- 
peal bond  leciies  the  amount  and  date 
of  ihe  judgment,  the  number  of  the 
case,  and  the  court  in  which  it  was 
rendered,  the  description  is  sufficient 
and  the  bond  need  not  also  mention 
that  it  foreclosed  a  mortgage.  Morgan 
7'.  Richardson,  (Tex.  Civ.  App.  1894)  25 
S.  W.  Rep.  171. 

If  an  appeal  bond  recites  that  the 
judgment  was  against  the  plaintiff  for 
costs,  it  sufficiently  describes  the  judg- 
ment, even  though  it  does  not  recite 
the  fact  that  the  judgment  further  pro- 
vided that  the  plaintiff  should  take 
nothing  by  his  suit  and  fails  to  give 
the  number  of  the  cause  in  the  court 
below.  Brown  v,  Shelton.  (Tex.  Civ. 
App.  1893)  23  S.  W.  Rep.  483. 


On  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace  against  three  defend- 
ants for  different  amounts  and  for  the 
foreclosure  of  a  mortgage,  an  appeal 
bond  is  sufficient  if  it  correctly  states 
the  number  and  name  of  the  case  and 
designates  the  court  which  rendered 
th<:  judgment,  with  the  date,  although 
it  fails  to  state  the  amount  of  the  le- 
covery  against  one  of  the  defendants 
or  to  mention  the  order  of  foreclosure. 
Cockrill  V,  Eason,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  464. 

Mere  Clerical  Errors  or  Immaterial  Xis- 
takes  in  describing  the  judgment  or 
identifying  the  action  will  not  avoid 
the  bond,  Paul  v.  Cragnaz,  25  Nev. 
293;  San  Antonio,  etc.,  R.  Co.  v.  Sale, 
(Tex.  Civ.  App.  1895)  31  S.  W.  Rep. 
325;  International,  etc.,  R.  Co.  v, 
Vanden,  7  Tex.  Civ.  App.  258. 

9§3.  8.  Jarman  v.  Rea,  129  Cal. 
157;  Texas,  etc.,  R.  Co.  v.  Fields, 
(Tex.  Civ,  App.  1901)  63  S.  W.  Rep. 
653;  Coman  v.  Lincoln,  (Tex.  Civ. 
App.  1901)  61  S.  W.  Rep.  443;  Lewis  v. 
Sproles,  (Tex.  Civ.  App.  1894)  28  S.  W. 
Rep.  94;  Stans  v.  Bailey,  9  Wash.  115; 
West  V.  Eau  Claire,  89  Wis.  31. 

Substantial  Compliance  witii  Statute 
Sufficient.  —  When  the  appeal  bond 
substantially  follows  the  statute  pro- 
viding what  the  conditions  of  an  ap- 
peal bond  shall  be,  it  will  not  be  de- 
clared void  because  of  the  omission  of 
Immaterial  words.  Stevenson  v.  Short, 
52  La.  Ann.  967;  Hamblen  v.  Tuck, 
(Tex.  Civ.  App.  1808)  45  S.  W.  Rep. 
175;  Anderson  v.  Bigelow,  16  Wash. 
198:  Michel  Brewing  Co.  v.  Wightman, 
97  Wis.  657. 

9§5.  1.  King  Hardware  Co.  v. 
Bowden,  113  Ga.  924;  Tolerton,  etc., 
Co.  v.  Casperson,  7  S.  Dak.  206. 

6.  California,  —  Hibernia  Sav.,  etc., 
Soc.  V.  Freese,  127  Cal.  70;  Clarke  v, 
Mohr,  125  Cal.  540;  Rose  v.  Mesmer, 
134  Cal.  459. 

Idaho,  —  Wilson  v,  Bartlett,  (Idaho 
1900)  62  Pac.  Rep.  41S. 

///i««j.  —  Tedrick  v.  Wells,  152  111. 
214;  Heyer  Storage  Battery  Co.  v, 
Hanson,  etc.,  Co.,  92  III.  App.  226; 
Swafford  v.   Rosebloom,  92   111.  App. 
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987.  See  note  i. 

988.  Eztenaion.  —  See  note  2. 

989.  2.  Notice  of  Appeal.  —  See  notes  i»  2. 

io6;  Blood  v.  Harvey,  8i  III.  App.  187;  Miss.  334;  Bushong  v,  Graham,  2  Ohio 

Traders  Safe,  etc.,   Co.   v,  Calow,  77  Cir.    Dec.    464;     Liilard    v.    Mitchell, 

III.  App.  146;  John  F.  Alles  Plumbing  (Tenn.  Ch.  1896)  37  S.  W.  Rep.  702. 

Co.  V.  Alles,  67  111.  App.  252;  Gorski  v.  Appeal  from  Amended  Judgment.  —  If  a 

Featherstone.  55  111.  App.  368;  Davis  judgment  is  amended,    the   time   for 

V.  Hamilton,  53  III.  App.  94;  Hosher  filing  a  bond  on  appeal  therefrom  de- 

V.  Hesterman,  51  III.  App.  75.  pendsupon  the  date  of  the  amendment. 

Indiana,  —  Natcher  v,   Natcher,  153  San  Antonio,  etc.,  R,  Co.  v.  Sale,  (Tex. 

Ind.   368;  Marryman  v,   Diffenbaugh,  Civ.  App.  1895)31  S.  W.  Rep.  325. 

(Ind.  App.  1894)  38  N.  E.  Rep.  72.  Unneoeesary  Bond.  —  If  the   bond   is 

Montana,  —  Ramsey    v.    Burns,    24  unnecessary  it  is,  of  course,  immaterial 

Mont.  234;   Hines   v.  Carl,   22   Mont,  at  what  time  it  was  filed.    Charleston 

501.  Bank  v,  Johnston,  105  Tenn.  521. 

Nebraska.  —  Deere    v,    Hodges,    59  In  the  United  States  District  Court, 

Neb.    288;    Hier    v,    Anheuser-Busch  where  the  appellant  failed  to  comply 

Brewing  Assoc,  52  Neb.    144;  School  with  a  recently  enacted  statute  requir- 

Dist.  No.  6  V.  Traver,  43  Neb.  524.  ing  an  appeal  bond,  on  a  motion  to 

Nevada,  —  Spafford  v.  White    River  dismiss  the  appeal  on  ihe  ground  that 

Valley  Land,  etc.,  Co.,  24  Nev.  184.  no  bond  was  given,  the  court  permitted 

New  Jersey. —  Delaney   v.   Burcklee,  the  filing  of  the  bond  nunc  pro  tunc^  on 

57  N.  J.  L.  323;  State  v.  Miller,  (N.  J.  the  counsel  for  the  appellant  filing  an 

1901)  48  Atl.  Rep.  995.  affidavit   that    the    appeal    had    been 

New  York,  —  Wick  v.  Ft.  Plain,  etc.,  prosecuted  in  good  faith  and  that  he 

R.  Co.,  (Supm.  Ct.  Spec.  T.)  21   Misc.  did   not  understand  the  statute  com- 

(N.  Y.)  718.  pelling  the  giving  of  a  bond  at  that 

North  Caroiina, — /«  r^  Snow,  128  N.  time.     In  re  Certain  Merchandise,  64 

Car.  100.  Fed.  Rep.  576. 

Pennsylvania,  —  Page   v.   J.  C.   Mc-  997.     1.  Pardridge  v.  Morgenthau, 

Naughton  Co.,  2  Pa.  Super.  Ct.  519.  157    111.    395;    Whereatt  v,    Ellis,    103 

Rhode    Island.  —  McCotier    v.    New  Wis.  348. 

Shoreham,  21  R.  I.  425.  Good  Canse  Xnit  Be  Shown  for  Delay. 

.Si?«////^a^^/<i.— McConnellf.Spicker,  — Where  the   statute  gives  power  to 

13  S.  Dak.  406.  the  court  to  allow  a  bond  to  be  filed 
Texas,  —  McMahon   v.   City   Bank,  after   the    day  fixed    by   statute,   the 

(Tex.  Civ.  App.   1901)  61  S.  W.  Rep.  court  will  refuse  to  do  so  unless  some 

952;  Mauldin  v.  Southern  Pac.  Co.,  92  good  cause   is  shown  why  the   bond 

Tex.  267;  Uvalde  County  v.   Uvalde,  was    not    filed    at    the    proper    time. 

(Tex.   Civ.  App.   1895)  31   S.  W.  Rep.  Jones  v,  Asheville,  114  N.  Car.  620. 

327;    Converse   v.   Trapp,   (Tex.   Civ.  9II§.    8.  Poltke    v.   Chicago    Title, 

App.  1895)29  S.  W.  Rep.  41s;  Southern  etc.,  Co.,  175  111.  234. 

Pac.  Co.  V.  Phillipson,  (Tex.  Civ.  App.  9§9.    1.  Withdrawing  Votiee and Giy- 

1894)  28  S.   W.    Rep.   55;    Mclver   v.  ing  Kew   Kotioe  with   Bond.  —  Where 

Mcintosh,  10  Tex.  Civ.  App.  581.  notice    of    appeal    is    served   without 

Vermont,  —  Re  Bod  well,  66  Vt.  231.  bond,  and  such  notice   is  afterwards 

Washington.  —  Van  Dusen  v.  Kelle-  withdrawn  and  served  with  an  appeal 

her,  20  Wash.  716;  Ramage  v.  Little-  bond   within   the    statutory   time,   al- 

john,  16  Wash.  702;  Savage  z/.  Graham,  though   the    bond    Is    intended    as    a 

14  Wash.  323;  Grunewald  v.  West  supersedeas  bond  and  a  bond  to  cover 
Coast  Grocery  Co..  10  Wash.  691 ;  Asher  cost,  the  appeal  will  not  be  dismissed. 
V.  Sekofsky,  10  Wash.  379,  State  v.  Seavey,  7  Wash.  562. 

How    Computed.  —  The    computation  Bond  Filed  Before  Entry  of  Judgment 

of  time  as  to  when  the  appeal  bond  and  Notioe  of  Appeal. —  Where  an  appeal 

shall  be  filed  is  usually  regulated  by  bond    is   filed  after    the  judgment  is 

statute,  and  whether  Sunday  shall  be  granted,  but  before  it  is  entered  and 

excluded  or  included  in  the  computa-  also  before  notice  of  appeal  is  given, 

tion  of  time  depends  upon  the  statutes  the  appeal  is  effectual.     Laurendeau  z/. 

of  the   several   states   and    their  con-  Fugelli,  16  Wash.  367. 

struciion.     Nickles    v.    Kendrick,    76  2.  Stale  v.  Alia  Silver  Min.  Co.,  24 
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989.  8.  Date  of  Piling.  —  See  notes  4,  5,  8. 

990.  4.  Official  Misconduct.  —  See  note  i. 

Zin.  Amendmekt  —  1.  When    Bond    Is    Void.  —  See 
notes  2,  3. 

Nev.   230;    Shannon    v.   Consolidated  made  in  a  seasonable  lime  it  will  be 

Tiger,  etc.,  Min.  Co  ,  24  Wash.  iiq.  refused.     Zane  v.  De  O.iaiivia,  135  Cal. 

m9.    4.  State  v.  Alta  Silver  Min.  440;     Newberg     Orchard     Assoc,     r. 

Co.,  24  Nev.  230.  Osborn,  39  Oregon  370;  Cowperthwaite 

5.  Stackpole   v,  Hermann,   126  Cat.  v.  Fulton,  (Tex.  Civ.  App.  1894)  27  S. 

465.                                                  .  W.  Rep.  588. 

8.  Cambridge    First   Nat.   Bank    v.  Under  the    Washington  statute  pro- 

Haifield,  20  Wash.  224.  viding  that  if  a  second  appeal  bond  is 

In  the  UnitMl  SUtM  Circuit  Court  the  found  to  be  insufficient  no  new  bond 

appellant  may  show  that  the  bond  was  can  be  given    in    lieu   thereof,   such 

filed  within  a  reasonable  time  after  the  second  bond  cannot  be  amended  by  the 

appeal    had   been    taken,    and    more  substitution  of  a  new  surety  for  one 

especially  will  the  court  refuse  to  dis-  who  has  been  found  to  be  insufficient, 

miss  the  appeal  if  the  record  does  not  State  v.  Chapman,  17  Wash.  109. 

show     that    the    appellee    has    been  8.  Arkansas,  —  St.    Louis,    etc.,    R. 

injured     by    the    appellant's     delay.  Co.  v,  Neal,  66  Ark.  543. 

Schenck  v.  Diamond  Match  Co.,  (C.  C.  California.  —  Jarman   v.    Rea,    129 

A.)  73  Fed.  Rep.  22.  Cal.  157;  Bay  City  Bldg  ,  etc.,  Assoc. 

1.  Ztenke  v.  Northern  Pac.  R.  9.  Broad,   128  Cal.  670;  Tompkins  v. 


Co.,  (Idaho  T901)  65  Pac.  Rep.  431.  Montgomery,  116  Cal.  120. 

Bond  Mailed  to  Abeent  OAoer.  ~  If  the  Colorado,  —  Standley     v.     Hendrie, 

appellant  mails  the. bond  to  the  proper  etc.,  Mfg.  Co.,  25  Colo.  376. 

officer  in  time  enough  to  have  it  filed,  Illinois.  —  Dunaway  v.  Campbell,  59 

but  the  officer  whose  duty  it  is  to  file  III.  App.  665. 

such  bond  is  absent,  leaving  no  one  to  Indiana.  —  Bennett    v,    Seibert,    10 

attend  to  the  duties  of  his  office,  the  Ind.  App.  369. 

appeal    will    not    be    dismissed  even  Kansas.  —  St.  Louis,  etc.,  R.  Co.  v. 

though  the  appellant  knew  of  the  offi-  Hurst,  52  Kan.  609. 

cer*8  absence.     Harvey  v.  Allen,  94  Ga.  Louisiana,  —  Bickham    v,    Hutchin- 

454.  son,  50  La.  Ann.  765. 

8.  Jarman    v,    Rea,    129    Cal.    157;  Michigan.  —  Cole   v.  Wayne  Circuit 
Stackpole  v,  Hermann,  126  Cal.  465;  Judge,  106  Mich.  692. 
Centerville,  etc.,  Irrigation  Ditch  Co.  Mississippi.  —  Oxford    Bank   v.    La- 
s'. Bachtold,   109  Cal.   iii;  Gettdy  v.  fayette  County,  79  Miss.  152. 
Miller,  10  Colo.  App.  331 ;  King  Hard-  Montana,  —  Creek  v.  Bozeman  Water 
ware   Co.  v.   Bowden,    113    Ga.   924:  Works  Co.,  22  Mont.  327. 
Harvely  V.  Daly,  H2  Ga.  822;  Benson  New  York,  —  Walralh  v.  Klock,  22 
V.   Shines,    107    Ga.  406;    Ellison    v.  N.  Y.  App.  Div.  220. 
Hammond,     189     III.    470;     Western  Ohio.  —  Seibert  v.  Foley,  9  Ohio  Cir. 
Plaster  Works  r.  Lonergan,  85  III.  App.  Dec.  179,  16  Ohio  Cir.  Ct.  348;  White 
530;  Walralh  v,  Klock,  22  N.  Y.  App.  v.  Moerlldge,  4  Ohio  Cir.  Dec.  629,  7 
Div.  220;  Germania  Bldg.,  etc.,  Assoc.  Ohio  Cir.  Ct.  348. 
V,  Kern,  2  Ohio  Cir.  Dec.  405;  Vaill  v.  Oregon,  —  Nottingham    v,    McKen- 
New    Shoreham,   18   R.   \,  405;    Gal-  drick,  38  Oregon  495;  Elwert  v.  Nor- 
veston,   etc.,  R.   Co.   v.   Geyer,  (Tex.  ton,  34  Oregon  567. 
Civ.  App.   1898)  49  S.    W.    Rep.  251;  Pennsylvania,  —  Steam    Heat,    etc., 
Northern    Counties  Invest.   Trust    v,  Co.  v,  Hutchinson.  14  Pa.  Co.  Ct.  491; 
Hender,   12  Wash.  559;  Swan  v.  Hill,  Schuylkill  County  v,  De  Turk,  16  Pa. 

155  U.  S.  394.                                •  Co.  Ct.  463. 

A  Statnte  Allowing  Appeal  Bondi  to  Be  South  Dakota.  —  Skinner  v.  Holt,  9 

Amended   where   the  defects  are  fatal  S.  Dak.  427. 

does  not  apply  so  as  to  allow  a  new  Washington.  —  Wallace    v.    Oceanic 

bond  to  be  filed  when  the  original  bond  Packing  Co.,  25  Wash.  143;  Pennsyl- 

is  executed  by  one  of  the  parties  to  the  vania  Mortg.  Invest.  Co.  v,  Gilbert,  18 

appeal.      Howe    v.    Forman,    68    III.  Wash.  667. 

App.  398.  Wisconsin. —  Rockman  v.  Ackerman, 

If  the  offer  to  file  a  new  bond  is  not  log  Wis.  640;  Johnston  v.  Northwester^ 

Supp.  PI.  4  Pr.— 17  ?57 
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991.     Sffeet  of  Laek  of  JnriodiotioiL  —  See  note  I. 

993.  3.  Power  to  Amend.  —  See  note  i. 

994.  4.  Constmction  of  Statutes.  —  See  note  2. 

996.  Bight  of  AppellM.  —  See  note  2. 

997.  6.  Motion   to    Amend  — ^.  Time    of    Motion.  —  See 
note  4. 

Live  Stock    Iqs.   Co.,    107   Wis.   337;  file  a  new  appeal  bond  in  the  appellate 

Stolze  V,  Manitowoc  Terminal  Co.,  100  court,  curing  defects  in  the  original 

Wis.  208.  bond,  when  a  case  has  been  transferred 

United  StaUs,  —  Davis   v,    Wakelee,  by  the  Supreme  Court  to  the  Court  of 

156  U.  S.  680.  Civil  Appeals,   as  well  as  where  the 

Diiiniiial    of     Appeal   —   Siibioqnent  case   was  originally   appealed   to  the 

Amendment  of  Bond  for  Seoond  Appeal.  —  Court  of  Civil  Appeals.     Decatur  First 

Where  an  appeal  is  dismissed  because  Nat.    Bank   v.  Preston   Nat.    Bank,  3 

of  irregularity  in  the  order  of  notice  Tex.  Civ.  App.  545. 

of    appeal,    and     another     appeal    is  Hew  Bond  Beqoired  by  Court  Sao  Motn. 

allowed,    the  bond  given  on  the   first  — When,  in  the  opinion  of  the  appellate 

appeal  must  be  amended  to  conform  court,  the   appeal   bond   is  defective, 

with  the  dates  and  facts  of  the  second  the  court  may  require  the  appellants  to 

appeal.      Coburn    v.    Brown  County,  file  a  new  bond  although  they  have  not 

10  S.  Dak.  552.  asked  to  do  so.     Mendenhall  v.  Elwert, 

If  there  is  a  statute  providing  that  36  Oregon  375. 

the  amended  bond  shall  be  offered  to  When  a  Xotion  Ii  Xade  to  Diimiss  an 

cure  the  defects  in  the  original  appeal  appeal  on  the  ground  that  the  appeal 

bond,  and  such  amended  bond  is  not  bond  is  defective,  it  is  proper  practice 

tendered  within  the  time  required  by  to  meet  such  motion  wiih  a  new  and 

such  statute,   the    appellate   court  is  valid  bond.     Mills  v,  Wilson,  59  Minn, 

without  power  to  receive  it.     Duncan  108;    Nolan   v.   Montana    R.    Co.,   24 

V.  Times-Mirror  Co.,  109  Cal.  602;  Hill  Mont.  327;  Coleman  v  Perry,  24  Mont. 

V,  Cassidy,  24  Mont.  108.  237;  White  v.   Moerlidge,  4  Ohio  Cir. 

Amendment  After  Order  of  Diimiiial  Dec.  629,  7  Ohio  Cir.  Ct.  348;  Elwert 

Hiii.  —  An  order  requiring  a  new  bond  v,  Norton,  34  Oregon  567;  Van  Auken 

within   a  given  time  on  pain  of  dis-  v.   Dammeier,  27  Oregon   150;  Texas 

missal  is  interlocutory  and  not  conclu-  Mexican   R.  Co.  v.  Cahill,  (Tex.  Civ. 

sive  and  final,  and  until  an  adjudica-  App.  1893)  23  S.  W.   Rep.  45;  Wads- 

tion   of  the   fact  of  failure  to  comply  worth  v.  Card  well,  14  Tex.  Civ.  App. 

with  its  order  and  a  final  judgment  dis-  359;  Reid  v.  Norfolk  City  R.  Co.,  (Va. 

missing  the  appeal,   the  court  has  a  1894)  21  S.  E.  Rep.  27. 

right  to  allow  an  amendment  of  the  Ml.    1.  John    V.    Farwell   Co.   v, 

bond.     Nickles  v,  Kendrick,  76  Miss.  Newman,  17  Ind.  App.  649. 

334.  993.     1.  Corley  v,  Renz,  (Tex.  Civ. 

At  What  Time  Amendment  Allowed.  —  App.  1894)  25  S.  W.  Rep.  1130;  Johns- 

Where  the    bond    is    insufficient    the  ton   v.   Northwestern  Live  Stock  Ins. 

court  will  not  allow  an  amended  bond  Co.,  107  Wis.  337. 

to  be  filed  after  the  time  provided  by  994.    8.  Demons.  Denton,  77  Miss. 

Hw    for    filing  a    bond   has  expired.  375   [citing    i  Encyc.   of  Pl.  and  Pr. 

Creek  v.   Bozeman  Water  Works  Co  ,  995];  Leavenworth   v.   Crittenden,   62 

22  Mont.  327;  Biggert  v.  Nichols,  (N.  Miss.  573;  Gaddis  v.  Palmer,  60  Miss. 

Y.  City  Ct.  Gen.  T.)  18  Misc.  (N.  Y,)  758;  Ireland  «/.  Ireland,  5  Ohio  Cir.  Dec. 

596;  Galloway  v,  Tjossem,  22  Wash.  277;  Spurlock  r.  Port  Townsend  South- 

103.  ern  R.  Co.,  12  Wash.  34, 

Filing  Certifled  Copy  of  New  Bond.  —  996.    2.  Northern  Counties  Invest. 

A  statute  providing^  that  a  defective  Trust  v.  Hender,  12  Wash.  559. 

appeal  bond  may  be  cured  by  filing  a  997.    4.  A  motion  for  a  rehearing 

new  one  is  not  complied  with  by  filing  showed  that  the  appeal  bond  was  not 

merely  a  certified   copy  of    the   new  made  payable  to  all  the  appellants  and 

bond.     Evans  v,  Ashburn,  (Tex.  Civ.  asked  for  a  reversal  of  the  judgment. 

App.  190T)  64  S.  W.  Rep.  998.  The  appellants   tendered   a   new  and 

In  Texas,  under  the  Act  of  1892,  p.  sufficient   bond.    The  court   reversed 

32.  §  39,  an  appellant  has  the  right  to  the  judgment  entered  in  the  first  in- 
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998.  6.  Common-law  Bond.  —  See  note  4. 

999.  See  note  i . 

1000.    XV.  Waiveb  of  Defects  by  Appellee. — See  notes  3, 5. 

stance,   then    accepted    the   amended  bond  or  of  defects  in  the  appeal  bond 

bond  of  the  appellant,  and  thereupon  is  not  worked  by  signing  a  stipulation 

rendered  the  judgment  nunc  pro  tunc  extending  the  time  for  serving  briefs 

which  it  had  previously  made  before  and  abstracts.     Gardiner  v,  California 

the   petition  for  rehearing  had  been  Guarantee  Invest.  Co.,  129  Cal.  528; 

filed.    Giddings  z/.  Odom  Lucket  Land,  Hazeltine  v,  Browne,  9  S.  Dak.  351. 

etc.,  Co.,  (Tex.  Civ.  App.  1896)  34  S.  Statutory  Form  of  Approval.  —  Where 

W.  Rep.  383.  the  code  provides  that  the  clerk's  ap- 

Where  an  appeal  bond  has  been  filed  proval  of  an  appeal  bond  shall  be  in  a 

but  lost,  and  a  judgment  of  reversal  certain  form,  any  variance  from  the 

has  been  entered  in  the  case  in  which  prescribed  mode  of  approval  is  fatally 

such  appeal  bond  was  filed,  the  court  defective    under    the    code    practice, 

will  not  entertain  a  motion  to  set  the  Murphy  v.   Northern  Pac.  R.  Co.,  22 

judgment  of  reversal  aside  when  no  Mont.  577. 

objection  was  made  to  the  absence  of  If  one  surety  on  an  appeal  bond  be- 

the   bond   until   after  such   judgment  comes  insolvent   after   the  execution 

was  entered.     Gilbough  v.  Stahl  Bldg.  thereof,  and  the  other  surety,  who  is 

Co.,  9]  Tex.  621.  sufficient,  moves  to  be  released  from 

998.  4.  Swofford  Bros.  Dry-Goods  the  obligations  therein  but  fails  to 
Co.  V.  Livingston,  (Colo.  App.  1901)  prosecute  his  motion  to  a  determina- 
65  Pac.  Rep.  413.  tion,  it  cannot  be  complained,   when 

999.  1.  Contra.  —  Central  Lumber,  the  appeal  comes  on  for  hearing,  that 
etc.,  Co.  V.  Center,  107  Cal.  193,  hold-  the  bond  is  insufficient,  as  the  appel- 
ing  that  a  motion  for  judgment  on  a  lees  have  waived  their  right  to  com- 
bond  which  is  invalid  as  an  appeal  plain  by  laches,  and  the  appeal  will 
bond  but  valid  as  a  common-law  bond  not  be  dismissed.  Morgan  v.  Richard- 
should  be  denied.  son,   (Tex.   Civ.  App.   1894)  25  S.  W. 

1000.  8.    Sherwood     v.     Illinois  Rep.  171. 

Trust,  etc..  Bank,  195  III.  112  [follow-  Waiver  of  Approval.  —  The  approval 

ing  I   Encyc.    op   Pl.  and   Pr.  iooo];  of  an  appeal  bond  may  be  waived,  and 

Jones    V,    Henderson,    149    Ind.    458;  in  an  action  on  the  bond  the  principal 

Sherwood  v,  Ionia  Circuit  Judge,  107  or  surety  will  not  be  heard  to  complain 

Mich.  136  [both  cases  citing  i  Encvc.  that  the  bond  was  not  approved  if  he 

OF  Pl.  AND  Pr.  loooj;  Gardiner  v.  Call-  has  permitted   the  appellee  to  waive 

fornia  Guarantee  Invest.  Co.,  129  Cal.  such  approval.     Small  v.  Kennedy,  12 

528;  Springer  v.  Springer,  126  Cal.  452;  Ind.  App.  155. 

Ferni  v.  Yoell,  99  Cal.   173;  Traders  Who  May  Waive.  —  A  defendant  not 

Safe,  etc.,  Co.  v,  Calow.  77  111.  App.  served  with  a  summons,  and  against 

146;  National  Safe,  etc.,  Co.  v.  People,  whom  no  judgment  is  rendered,  is  not 

50  III.  App.  336;  Demaree  v,  Johnson,  such  an"  adverse  party  "  described  in 

150  Ind.  419;  Vowell  «.  Taylor,  8  Okla.  the  statute  as  to  enable  him  to  waive 

625;  Engle  V,  Rowan,  (Tex.  Civ.  App.  the  filing  of  an  appeal  bond.     Merced 

1898)  48   S.    W.    Rep.   757;    Futch   v.  Bank  ».  Rosenthal,  99  Cal.  39. 

Palmer,  ii  Tex.  Civ.  App.  191;  Sligh  An  appellant  from  a  justice's  court 

V.   Shelton   Southwestern    R.   Co.,   20  to  the  Circuit  Court  waives  the  right  to 

Wash.  t6.  complain  that  he  is  in  the  Circuit  Court 

Gognlsanoe   of   Waiver  by  Conrt  Sao  without  due  process  by  the  filing  of  an 

Mota.  —  The  court  will   take  judicial  appeal  bond.    Olsen  v.  Stark,  94  III. 

notice  of  waiver  by  laches  of  defects  in  App.  556. 

the  appeal  bond;  and  in  opposition  to  Waiver  of  Justification.  —  In  Washing- 

a  motion  to  dismiss  the  appeal,  it  is  ton^  where  a  foreign  surety  company 

not  fatal  to  omit  to  urge  the  facts  con-  signs  an  appeal  bond  as  surety  and  it 

stituting  laches.      Engle    v.    Rowan,  is  not  stated  in  the  bond  that  such  com- 

(Tex.  Civ.  App.   1898)  48  S.  W.  Rep.  pany    is    authorized    to    do    business 

757.  within   the   state,    the  court   will   not 

Eifoct  of  Extending  Time  for  Filing  hear  a  motion  to  dismiss  the  appeal,  as 

(Hher  Papery. —  Waiver  of  failure  to  file  it  is  a  question  of  justification,  and 
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lOOl.     What  Amouits  to  Waiver.  —  See  note  I. 
1003.    XVL  Motion  to  Dibmiss.  —  See  note  i. 

XVn    The    Susetieb  —  1.    aoalifloationB  —  VeoeMarj 

Party.  —  See  note  2. 

1003.     Btatatory  dnalilloatioiif.  —  See  note  I. 

under  Laws  Wash.  1893,  p.  125,  g  11,  case  to  the  triar  couit,  the  appellate 

the  objection   must   be   made   in   the  court  will  not  recall  its  remittitur  and 

trial  court.     Roberts  v,  Shelton  South-  dismiss  the  appeal  on  the  f^round  of 

western  R.  Co.,  21  Wash.  427.  defect  in  the  appeal  bond  not  previ- 

1000.  6.  In  South  Dakota  a  bond  ously  pointed  out.     Pershing  v.  Wolfe, 
cannoi    be   waived    by  agreement  of  8  Colo.  App.  82. 

parties  on  an  appeal  from  a  justice's  Bmi0wal  of   Motion. — A  motion    to 

'court.     Erpenbach  v.  Chicago,  etc.,  R.  dismiss  an  appeal  on  the  ground  that 

Co.,  II  5.  Dak.  201.  the  bond  is  insufficient  having  been 

Unaccepted  Offer  to  Waiyo.  —  An  offer  once  denied,   it  may  be  renewed  by 

to  waive  the  filing  of  an  appeal  bond,  leave  of  court.     King  v.  Pony  Gold 

refufsed  by  the  appellant,  will  not  con-  Min.  Co.,  24  Mont.  470. 

fer    jurisdiction    upon    the    appellate  Under  Laws  Wash.  1893,  p.  129,  ^  [8, 

court  or  determine  the  appeal  when  no  providing   that    any   respondent  may 

appeal  bond  has  been  filed.     Bonnell  move  the  Supreme  Court  to  dismiss  an 

r.  Van  Cise,  8  S.  Dak.  592.  appeal  on  the  ground  that  the  appeal 

1001.  1.  Sherwood  v,  Illinois  bond  is  not  in  form  or  substance  such 
Trust,  etc..  Bank,  195  111.  112  [quoting  as  to  render  the  appeal  effectual,  a 
I  Encyc.  op  Pl.  and  Pr.  looij;  Sher-  bond  which  is  defective  in  both  form 
wood  V.  Ionia  Circuit  Judge,  107  Mich,  and  substance  will  be  stricken  from 
I36[r<//Mi^i  Encycof  Pl.  andPr.  loot];  the  files  and  the  appeal  dismissed. 
Gardiner  v.  California  Guarantee  Erickson  v,  Erickson,  11  Wash.  76. 
Invest.  Co.,  129  Cal.  528:  Farrell  v.  8.  Osborne  v.  Hughes,  93  Ga.  ^^S\ 
West  Chicago  Park  Com'rs,  182  III.  Hudson  v.  Smith,  iii  Iowa  411,  rf'A'wf 
250;  Evans-Smith  Drug  Co.  v.  White,  i  Encyc.  of  Pl.  and  Pr.  1002  et  seq, 
86  Mo.  App.  540;  Saylor  v.  Oakes,  36  Where  the  statute  requires  that  in 
Oregon  410;  Howth  v,  Shumard,  (Tex.  addition  to  the  appellant's  signature  to 
Civ.  App.  1897)40  S.  W.  Rep.  1079;  an  appeal  bond  there  must  be  the  signa- 
Cockrill  V.  Eason,  (Tex.  Civ.  App.  ture  of  sureties  who  are  not  parties  to 
1894.}  26  S.  W.  Rep.  464;  Hoagland  v,  the  action,  an  appeal  will  be  dismissed 
Hoagland,  18  Utah  304.  when  the  bond  is  signed  only  by  the 

Objections  Knst  Be  Timely.  —  Laches  parties  to    the  action.      Griswold    v. 

on  the  part  of  the  appellee  in  making  Thornton,    129    Ala.  454;    Benson  v. 

a  motion  to  dismiss  will  be  deemed  a  Shines,  107  Ga.  406;  Smith  v.  Beard,  21 

waiver  of  defects  in  the  appeal  bond.  Wash.  204. 

Mather    v.    Darst,    11   S.    Dak.    480;  1003.    1.  State  v.  Baker,  45  Neb. 

Virginia  F.  &  M.  Ins.  Co.  v.  New  York  39. 

Carousal  Mfg  Co.,  95  Va.  515.  A    Surety  Company    which  has  per- 

lOM.    1.  Street  v.  Street,  T13  Ala.  formed  all  the  acts  prescribed  by  law  to 

333:  Saylor  v,  Oakes,  36  Oregon  410  qualify  it  to  do  business  in  the  state 

[in  each  of  which  cases  the  court  cited  may  be  a  surety  on  an  appeal  bond. 

I  Encyc.  of  Pu  and  Pr.  1002];  Sutton  Small  v.  Lutz,  (Oregon  1902)  67  Pac. 

V.  Otterbein   University,  4  Ohio  Cir.  Rep.  421. 

Dec.  627,  7  Ohio  Cir.  Ct.  343.'  Insolvent  Surety  Company,  —  An  ap- 

Keeeesity  for  Fomial  Motion.  —  An  ap-  peal  bond  executed  by  a  duly  quali- 

peal  will  be  dismissed  only  on  a  regu-  fied   surety  company   is  sufficient  al- 

lar  motion  to  dismiss,  and  a  suggestion  though  the  corporation  is  insolvent,  if 

in  the  brief  of  the  respondent  that  two  the  auditor  has  not,  pursuant  to  law, 

appeals  have  been  taken  and  but  one  brought  an  action  against  it  to  compel 

insufficient  bond  given  will  be  disre-  it  to  make  up  its  deficiency  in  assets, 

garded.      Wegmann  v,  Wegmann.    52  King  v.  Pony  Gold  Min.  Co.,  24  Mont. 

La.  Ann.   1309;  Seattle,  etc.,  R.  Co.  r'.  470. 

Johnson,  7  Wash.  97.  Requiring  Kew  Surety  Where  Surety 

Dismiiial  After  Beversal  and  Bemand.  Beoomes    InaolTont. —  In    Williams    v. 

—  After  a  reversal  and  remand  of  the  Williams,  19  Colo.  19,  it  wae  beld  thai 

aao 
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1004.  PMnnUrj  BMpoiudbllity.  —  See  note  I. 
Attoni07  ai  Surety.  —  See  note  4. 

1005.  4.  Exception   to   Snreties  —  Under   Code    Prooednre.  —  See 
notes  I,  2. 

1007.    ZyUL  AppiiovAL    07    BovD  —  1.  Generally.  —  See 
notes  2,  3. 

the  appellate  court  has  jurisdiction  to  cation  will  be  deemed  waived.     Escon- 

order  a  new  bond  to  be  filed  where  a  dido  Bank  zr.  Superior  Ct.,  106  Cal.  43. 

surety  has  become  insolvent  after  sign-  2.  Where  required  by  statute  to  do 

ing  the  bond  and  before  the  appeal  is  so,  the  sureties  on  an  appeal  bond  must 

set  down  for  hearing.  justify  before  the  official  designated  in 

Failure  of  Bond  to  State  Besidenoe  of  the  statute,   and    the    failure  of    the 

•nretiee.  —  In  Louisiana  it  is  no  ground  sureties  so  to  justify  when  they  have 

for  dismissal  that  the  bond  does  not  set  been  duly  excepted  to  will  avoid  the 

out  the  residence  of  the  sureties;  this  bond.     Barber  v.  Johnson,  4  S.  Dak. 

is  a  matter  for  the  consideration  of  the  528;    Davclin    v.   Post  Falls    Woolen 

court  granting  the  appeal.     Northrup  Mills  Co.,  (Idaho  1896)  44  Pac.  Rep.  554. 

V.  Sullivan,  47  La.  Ann.  715.  The  justification  must  be  in  the  form 

lOM.    1.  A  Surety  Whose  Property  Ii  and  manner  prescribed  by  law.     Mc- 

Szempted  by  the  homestead  law,  and  is  Donald  v.   Ellis,  (Ariz.   1894)36  Pac. 

therefore  not  liable  to  execution,  can-  Rep.  37;  Barber  v.  Johnson,  4  S.  Dak. 

not  qualify  under  the  statutes  of  Ohio,  528. 

Winkler  V.  Slate,  Ti  Ohio  Cir.  Dec.  123.  1007.    2.  Chappie  v.  Tucker,    no 

Effloct  of  Transfer  of  Property  by  Sorety.  Ga.  467. 

—  In  the  absence  of  a  statute  the  court  Approved  by  Either  Clerk  or  Judge.  — 

has  no  power  to  compel  the  appellants  Where  the  statute  requires  the  clerk  or 

to  file  a  new  bond  with  sufficient  sure-  judge  to  approve  an  appeal  bond,  it  is 

lies  where  a  surety,  after  duly  qualify-  sufficient  if  the  clerk  approves  it,  and 

ing  on  appeal,  disposes  of  all  his  prop-  the  judge  has  no  power  to  review  the 

erty   pending    an   appeal   and   t>efore  actions  of  the  clerk.     Boyer  v.  Superior 

final  adjudication  of  the  case.      Ma-  Ci.,  no  Cal.  401. 

comber  v,  Conradt,  (Cal.  1894)  37  Pac.  In  Illinoif  where  an  appeal  is  from 

Rep.  382.  an  interlocutory  decree,  an  appeal  bond 

4.  Morgan  v.  Richardson,  (Tex.  Civ.  must  be  approved  by  the  clerk  of  the 

App.  1894)  85  S.  W.  Rep.  171.  court  in  which  an  appeal  is  taken,  as 

If  a  practicing  attorney  signs  an  ap-  required  by  statute.     Schoen  v.  Her- 

peal  bond,  the  appeal  bond  is  defective  zog.  66  111.  App.  581. 

for  the  purpose  of  perfecting  the  ap-  Proof   of    Surety's    Signature.  —  If    a 

peal,  but  the  attorney  may  be  civilly  doubt  is  raised  as  to  the  genuineness 

liable  thereon.     Chase  v.  Omaha  L.  &  of  a  signature  on  an  appeal  bond,  either 

T.  Co.,  56  Neb.  358;  Hudson  v.  Smith,  of  the  appellants  or  of  the  sureties,  a 

III  Iowa  411.  justice  to  whom  it  is  presented  for  ap- 

lOM.     1.  Murray  v.  Moynahan.  27  proval  has  a  right  to  disapprove  it.     In 

Wash.   379:    Sligh  x*,   Shelton  South-  such  case  an  opportunity  to  prove  the 

western   R.   Co.,   20  Wash.    16;  War-  signature  in  question  must  be  given 

burton  t/.  Ralph,  9  Wash.  537.  and  can  be  compelled  by  mandamus. 

Where  an  attorney  in  active  practice  U.   S.   v.  Cox,  14  App.   Cas.  (D.  C.) 

signs  an  appeal  bond  as  surety  the  ob-  368. 

jection   cannot  be  raised  for  the  first  8.  WaiTor    of   Approval  —  National 

time  in  the  appellate  court,  and  if  there  Harrow   Co.  r.   Hench,  81  Fed.  Rep. 

is  no  statute  forbidding  an  attorney  to  926. 

become  a  surety  on  an  appeal  bond.  What  Becord  Xnst  Show  at  to  Approval, 

the  fact  that  he  signs  such  a  bond  will  — The  record  should  make   apparent 

not  invalidate  it.     Murray  v.  Moyna-  the  fact  that  the  bond  has  been   ap- 

han,  27  Wash.  379.  proved    as    required    by   the   statute. 

Waiver  of   Justifloatlon.  —  If,    upon  Monett  Bank  v.  Moulder,  53  Mo.  App. 

notice  to  justify,  the  sureties  appear  at  535:  Deere  v.   Hodges.   59   Neb.   288; 

the  time  specified  in  the  notice,  but  the  Brailhwaite  v.  Jordan,  5  N.  Dak.  244, 

respondent  fails  to  appear  for  the  pur-  the  last  two  cases  citing  i  Encyc.  of 

pose  of  examining  the  sureties,  justifi-  Pl.  and  Pr.  1007. 
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1008.  See  notes  i,  2. 

2.  How  Made.  —  See  note  4. 

1009.  3.  How  Shown.  —  See  note  i. 
4.  Effect.  —  See  note  3. 

101 0.  6.  Beview  of  Approval  —  Objoetioiif.  —  See  note  i^ 
When  BftTiewable.  —  See  note  2. 

1<M9.     1.  Blood  r.   Harvey,  81  III.  disapprove  the  bond  of  its  own  motion 

App.  188,  holding:  that  the  power  to  ap-  without   notice  to  the  appellants  and 

prove  an  appeal  bond  is  judicial  and  also  giving  10  the  sureties  an  oppor- 

can not  be  delegated.     Oif/ra,  Legates  tuniiy  to  justify.     Slate  v.  Superior  Ct., 

V,  Lingo.  8  Houst.  (Del.)  154.  12  Wash.  677. 

When  the  Olerk  Sefasee  to  Approve  a  Approval  in  Yaoation.  —  A  judge  out 

Bond  the  court  may  thereafter  approve  of  court  in  vacation  has  no  power  to 

it  upon  a  motion.     Irwin  p.  Crook,  11  approve  an  appeal  bond  and  execute 

Colo.  App.  172.  an  order  that  it  be  filed  nunc  pro  tunc, 

2.  It  is  required  by  Rev.  Stat.  U.  S.,  Pardridge  v.  Morgenthau.  157  111.  395. 

§  1000,  that  upon  writ  of  error  and  ap-  Beoondderation  of  Approval. —  But  see 

peals  the  security  must  be  taken  by  tlie  Chase  v.  Omaha  L.  &  T.  Co.,  56  Neb. 

judge.     He  cannot  delegate  this  power  358,  which  holds  that  after  the  county 

to  the  clerk;  but  if  the  clerk  should  re-  judge  has  approved  an  appeal  bond  he 

ceive  and  approve  of  a  bond,  and  all  has  no  right  to  strike  it  from  the  file 

parties  have  acted  in  good  faith,  the  because  it  was  signed  by  an  attorney 

court   will  allow    the    appellants    ten  in  active  practice. 

days  within  which  to  file  a  new  bond  lOM.     1.  Bingham   tr.   Shadle,   45 

to  be  approved  by  the  judge,  and  if  the  Neb.  82. 

appeal  has  been  dismissed  it  will  be  The  indorsement,  '*  Bond  and  surety 

reinstated.    Chicago  Dollar  Directory  approved.     Bond  filed.     N.  T.  M.,  Jr., 

Co.  z.  Chicago  Directory  Co.,  (C.  C.  A.)  Cleric,"  is  a  sufficient  showing  in  the 

65  Fed.  Rep.  ^t*^^  following  O'Reilly  v.  record  that  the  bond  was  approved  by 

Edrington,  96  U.  S.  724.  the  court,  when  a  statute  requires  such 

Approval  by  Clerk  of  His  Own  Bond.  —  approval.     Parke  v  Mabee,  176  Mass. 

When  the  clerk  of  a  court  is  the  au-  236. 

thorized  person  to  approve  an  appeal  8.  The  Mere  Approval  by  a  Clerk  of  an 

bond,  he  is  the  proper  person  10  ap-  amended  bond  filed  to  cover  defects  in 

prove  a  bond  executed  by  himself  in  ihe  original  bond  is  not  sufficient  evi- 

an  appeal  involving  his  right  to  hold  dence  of  the  solvency  of  the  sureties 

the  office  of  clerk.    Anderson  r/.  Likens,  where    the  certificate  of   solvency   re- 

(Ky.  1898)  46  S.  W.  Rep.  512.  quired   by  the  statute  is  omitted,  and 

4.  Vault  V,  Hurd,  73  III.  App.  107;  the  objection  to  the  sufficiency  can  be 

Roe  V.  Bridges,  (Tex.  Civ.  App.  189s)  raised  for  the  first  time  in  the  appellate 

31  S.  W.  Rep.  317.  court.     Evans  v.  Ashburn.  (Tex.  Civ. 

Where  the  statute   provides   that  a  App.  igoi)  64  S.  W.  Rep.  998. 

bond  must  be  approved  by  the  court,  1010*     1.   Objections    by    Surety.  — 

and  by  the  clerk  when  the  court  is  not  After  a   bond   has    been   approved   a 

in  session,  it  is  not  necessary  that  the  surety  cannot  complain  that  Che  order 

record     should     show     affirmatively,  of  court  providing  for  and  specifying 

when  the  approval  is  by  the  clerk,  that  the  conditions  of  an  appeal  bond  have 

the  court  was   not  in  session  at  that  not  been   complied    with.     Broden  v, 

time.     Liscomb  r.  El  dredge,  20  R.  I.  Thorpe   Block  Sav.,   etc.,   Assoc,   20 

335.  Ind.  App.  684. 

Prerequisites  of  Approval.  —  Approval  2.  Farmers'  L.  &  T.  Co.  r.  Chicago, 

of  an  appeal  bond  cannot  be  compelled  etc.,  R.  Co.,  (C.  C.  A.)  73  Fed.  Rep. 

by  mandamus  where  no  notice  of  ap-  314. 

peal  has  been  served  and  where  the  Oljeotion  that  Appellee  Is  Surety.  —  In 

other    statutory    requisites    have   not  Voss   v,    Feurmann,   (Tex.   Civ.  App. 

been  complied  with.     McCIun  v,  Glas-  1893)  23  S.  W.  Rep.  936,  it  was  held 

gow,  55  Kan.  182.  that  after  the  bond  had  been  approved 

Disapproval  by  Conrt  Jos  Motn  Without  it  was  too  late  to  make  the  objection 

Notioe.  —  The  court  has  no  power  to  that  the  appellee  was  a  surety. 
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lOll.  XIX.  C0H8TBVOTIOV    OF    CovTBACT  —  1.  Oenerally. — 
See  note  2. 

101 3.  8.  When    Liability    Aocmes  —  Final    Jodgamit.  —  See 
note  2. 

1014,  3.  Joint  Bond.  —  See  note  2. 
lOltl.  4.  Measnre  of  Liability.  —  See  note  i. 
101 6.  See  note  i. 

10 18.  XX.  Bexedies  of  Obligee.  —  See  note  i. 

101 9.  XXI  Estoppel  of  Sifbetieb  —  See  note  2. 

IMl.    2.  Braithwaite  v.  Jordan,  5  1014.    8.  McFarlane  v,  Howell,  91 

N.    Dak.   243;    Pierce   v.   Willeby,   20  Tex.  218,  quoting  1  Encyc.  of  Pl.  and 

Wash.  129  [both  cases  citing  i  Encyc.  Pr.  1014. 

OF  Pl.  AND  Pr.  loii];  Barela;-.  Tootle,  1015.      1.   Cole    r.    Edwards,    104 

(Colo.   1901)  66  Pac.   Rep.  899;  Swof-  Iowa  373,  citing  1  Encyc.  of  Pl.  and 

ford    Bros.    Dry-Goods    Co.     v.     Liv-  Pr.  1015. 

ingston,    (Colo.    App.    1901)  65    Pac.  Cotti.  —  A  surety  on  an  appeal  bond 

Rep.  413.  is  liable  for  the  amount  of  costs  which 

Effoot  of  mimiital  for  Want  of  Joris-  have  accrued  up  to  the  time  of  the  dis- 

diction.  —  Where  one  of  the  conditions  missal    of    an    appeal.      Galinger    c. 

of  an  appeal  bond  is  that  the  appeal  is  Engelhardt.   (Supm.    Ct.    Tr.    T.)    26 

to  be  prosecuted,  and  the  appeal  is  dis-  Misc.  (N.  Y.)  49. 


missed  for  want  of  jurisdiction,  the 
failure  to  prosecute  such  an  appeal 
through  a  higher  court  is  a  breach  of 
the  condition  of  the  bond.  Swofford 
Bros.  Dry-Goods  Co.  v,  Livingston, 
(Colo.  App.  1901)  65  Pac.  Rep.  413. 

1013.  8.  Steinhauer  v.  Col  mar,  11 
Colo.  App.  494;  Kleiner  &.  Fidelity. 
etc.,  Co..  (Supm.  Ct.  Tr.  T.)  33  Misc. 
(N.  Y.)  188. 


1016.  1.  Barela  v.  Tootle,  (Colo. 
1 901)  66  Pac.  Rep.  899. 

1018.  1.  Braiihwaiie  r.  Jordan,  5 
N.  Dak.  222,  citing  i  Encyc.  of  Pl. 
and  Pr.  1018. 

1019.  8.  Braithwaite  v.  Jordan,  5 
N.  Dak.  241  [citing  i  Encyc.  of  Pl. 
and  Pr.  1019J;  Dye  v.  Dye,  12  Colo. 
App.  206;  Barratt  v.  Grimes,  10  Kan. 
App.  181. 
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11.      I.   OEHBSAL    PBI9CIPLS8    OF    APPSLLATB    JlFBISBIOTIOV — 

1.  Definition.  —  See  note  i . 

13.    2.  Creation   of   Courts   of  Last    Besort  —  c.   Inherent 
Powers.  —  See  note  2. 

13.  3.  Eight  of  Appeal  —  dr.  CONSTITUTIONAL. — See  note  i. 

14.  See  note  2. 
1S»     See  notes  2,  3. 

b.  Statutory.  —  See  Error,  Writ  of. 

16,     See  notes  1,2. 

11.  1.  "The  Popular  and  Hott  Com-  13«  1.  Impotition  of  Ponalty  upon 
prehenalve  Meaning  of  the  Word '  Appeals '  AArmanoe.  —  In  Nebraska  the  legisla- 
.».     ♦  'ru- 1  ^t  -  ^ t «     XMxt.  has  no  authority  to  impose  a  pen- 


is: '  The  removal  of  a  cause  from  a 
court  of  inferior  to  one  of  superior 
jurisdiction,  for  the  purpose  of  obtain- 
ing a  review  and  retrial.'  **  State  r. 
Jacksonville  Terminal  Co.,  41  Fla.  363. 

Distinotion  Between  Appeal  and  Error. 
—  In  Nebraska  the  office  of  an  appeal 
is  the  review  of  the  judgment  upon  the 
pleadings  and  evidence  in  the  case. 
Review  of  rulings  rejecting  evidence 
must  be  by  writ  of  error.  Battelle  ». 
Mcintosh,  62  Neb.  647. 

Bistinotion  Between  Appeal  and  Certio- 
rari. —  See  Hall  i.  Oyster,  168  Pa.  St. 

399- 
Effeet  upon  Judgment  where  Appellate 

Court  la  Without  Jurisdiction.  —  In  State 

».   Quinn,  96  Me.  496,  in   which  case 


alty  of  five  per  cent,  upon  affirmance  of 
the  judgment.  Coburn  z\  Watson,  48 
Neb.  258. 

14«  8.  Lake  Erie,  etc.,  R.  Co.  v. 
Watkins,  157  Ind.  600,  citing  2  Encyc. 
OF  Pl.  and  Pr.  14. 

In  Kamas  there  is  no  constitutional 
restriction  upon  legislation  with  refer- 
ence to  the  terms  upon  which  persons 
convicted  of  a  criminal  offense  may  ap- 
peal to  a  higher  court.  Kansas  City 
V.  Hescher,  4  Kan.  App.  794. 

15.  2.  Hart  v.  West  Chicago  Park 
Com*rs,  186  111.  464,  wherein  Magruder, 
J.,  quoted  obiter  2   Encyc.   OF   Pl.   and 

Pr.  15. 
3.  Keokuk,  ^tc,  Bridge  Co.  v,  Peo- 


an  appeal  was  taken  to  a  court  which     pie,  185  111.  279,  wherein  the  court,  in 
had  no  jurisdiction  of  the  appeal,  the    construing  a  statute,  cited  2  Encyc.  ok 


court  said'  "  The  appeal  Is  un- 
doubtedly void.  It  is  not  properly  be- 
fore the  appellate  court.  But  it  was 
the  duty  of  the  defendant,  if  he  desired 
to  appeal  from  the  judgment  of  the 
magistrate,  to  appeal  to  the  proper 
court,  and  the  proper  term  of  court, 
and  having  failed  to  do  so  his  attempted 


Pl.  and  Pr.  15.  See  also  the  following 
cases:  Jossey  v,  Atchison,  etc.,  R. 
Co.,  28  Colo.  248;  McCarthy  v.  Crump, 
28  Colo.  398;  Murto  V,  King,  28  Colo. 
357;  Denver  First  Nat.  Bank  v,  Follett, 
27  Colo.  512;  Phillips  V.  Corbin,  25 
Colo.  62;  Standley  f.  Hendrie,  etc., 
Mfg.  Co.,  25  Colo.  376;  Conly  v.  Boy- 


appeal  was  a  nullity,  and  the  judgment    vin,  25  Colo.  498.     And  see  La  Junta, 


of  the  magistrate  in  the  original  pro- 
ceeding stands  against  him  unreversed 
and  unaffected  by  his  ineffectual  at- 
tempt to  appeal  therefrom." 

13.    2.  Practice  on  Appeal.  —  Where 


etc..  Canal  Co.  v.  Ft.  Lyon  Canal  Co., 
25  Colo.  515. 

Jurisdiction  Conferred  by  Constitution. 
—  Where  the  jurisdiction  is  conferred 
by  the  Constitution  it  will  be  exercised 


there  is  no  statute  regulating  matters  in  only  such  cases  as  the  Constitutipn 

of   practice   on    appeal,    the   appellate  provides  or  contemplates.     Madden  v. 

court  may  provide  for  such  matters  by  Day,  24  Colo.  418. 

rules    of    court.      Brooks    v.    Nevada  16.     1.  State  v.  Fields,  62  Neb.  520. 

Nickel  Syndicate,  24  Nev.  264.  2.  Waterman   v,    Bailey,    ill   Mich. 
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16-19 


16«     SegnlAttoa   by  the   LogtBlature.  —  See  notes  3,  4.     See  also 
infra^  I.  3.^.  Legislative  Control  of  Statutory  Right. 

c.  Strict  Compliance  Required.  —  See  note  6. 
19,   /.  Legislative  Control  of  Statutory  Right. — 
See  notes  i,  2,  3.     See  also  supra^  I.  3.  b.  Statutory  —  Regulation 
by  the  Legislature. 

State  t/.  Thayer,  158  Mo.  36,  overruling 
State  V.  Brown,  153  Mo.  578. 

Sight  to  CroBS-appeal.  —  In  Iowa,  on 
an  election  contest,  the  judgment  of 
the  court  having  fixed  the  number  of 
votes  the  incumbent  has  received,  he 
may  appeal  from  the  holding,  if  not 


571;  Patterson  v.  Ward,  6  N.  Dak. 
359;  McClain  v,  Williams,  10  S.  Dak. 
332;  Hansen  t/.  Anderson,  21  Utah  286; 
State  V.  Shumate,  48  W.  Va.  359,  in 
each  of  which  cases  the  court  ciUd  2 
Encyc.  of  Pl.  and  Pr.  16.  See  also 
the    following    cases:      Campbell    v. 


State,   123  Ala.  72;    Throne   Fraftklin    satisfied,  and  the  appeal  will  bring  up 
Shoe  Co.  V,  Gunn,  123  Ala.  640;  Karter    all  rulings  on  the  reception  and  rejec- 


V.  Peck,  121  Ala.  636;  Barthrop  v, 
Kona  Coffee  Co.,  10  Hawaii  398;  Ehlert 
V.  Security  Deposit  Co.,  72  111.  App. 
59;  Pittsburgh,  etc.,  R.  Co.  v.  Gillespie, 
158  Ind.  454;  Holton  v,  Bimrod,  61 
Kan.  13;  Hale  v,  Grogan,  106  Ky.  311: 
State   V.    Ward,   93  Md.   zi8;  State  v. 


lion  of  the  ballots  affecting  the  total, 
and  the  incumbent  may  maintain  a 
cross-appeal.  Spurrier  v,  McLennan, 
115  Iowa  461. 

16.  8.  McCIain  v,  Williams,  10  S. 
Dak.  332. 

Statutory  Limitations.  —  In   the  ab- 


Thayer,  158  Mo.  36;  Hull  v.  Beard,  80  sence  of  provisions  of  the  Constitution 

Mo  App.  200;  Uecker  v.  Magdanz,  62  to  the  contrary,  the  legislature  is  not 

Neb.  618:   Hayden  v.    Hale,    57   Neb.  prohibited  from  limiting  appeals  to  a 

349;  Webster  v.  Lincoln,    50  Neb.    i;  defined  mass  of  cases  and  prescribing 

Chicago,  etc.,  R.  Co.  v.  Headrick,  49  at  what  stage  and  in  what  court  ordi- 

Ncb.  287.     And  see  State  v.  Piper,  50  nary   litigation   shall  end.      Constitu- 

Neb.  25;  Kleiner  v.  Fidelity,  etc.,  Co.,  tional  provisions  that  "  all  courts  shall 

(Supm.  Ct.  Tr.  T.)  33  Misc.  (N.  Y.)  188;  be  open,"  etc.,  and  that  parties  '*  shall 

State  V,  Falley,  8  N.  Dak.  90;  State  v.  have  remedy  by  due  course  of  law," 

Estes,  34  Oregon  196;  Lafferty  v.  Cor-  are  satisfied  by   a  trial  in  a  court  of 

coran,  175  Pa.  St.  5;  Brown  v.  Brown,  competent  jurisdiction   in    which    the 

12  S.  Dak.  380;  Maxwell  v.  New  Rich-  right  to  trial  by  jury  in  proper  cases  is 

mond  Bank,  loi  Wis.  286;  Anderson  t'.  afforded.     A   provision    that   writs  of 

Steger,  173  III.  112;  Merkel  v.  William  erros  and  appeals  "  may  "  be  allowed 

Schmidt  Baking  Co..  72  111.  App.  239.  under  such  regulation  as  may  be  pre- 

EzoliisiTeneM  of  Caaes  Provided  by  Con-  scribed    by    law   is    permissive   only. 

■titution  and  Kractioo.  —  Where  the  Con-  McClain  v.  Williams,  10  S.  Dak.  332, 

stitution    and    statute     undertake    to  citing  2  Encyc.  of  Pl,  and  Pk.  16. 


4.  State  V.  Estes,  34  Oregon  196. 

6.  Fleming  v.  Fleming,  40  Fla.  154; 
Waterman  v.  Bailey,  m  Mich.  571; 
Hansen  v.  Anderson,  21  Utah  286,  in 
each  of  which  cases  the  court  ci/tri/  2 
Encyc.  of  Pl.  and  Pr.  16.  See  also 
£x  p.  Reese,  H2  Ala.  63;  Yandell  v, 
Madison  County,  79  Miss.  212. 

19.  1.  Lake  Erie,  etc.,  R.  Co.  v. 
Watkins,     157     Ind.    600;     Brown    v. 


specify  the  cases  in  which  an  appeal 
will  lie,  it  lies  in  no  other  case.  State 
V,  Shumate,  48  W.  Va.  359,  citing  2 
Encyc.  of  Pl.  and  Pr.  16,  in  which 
case  it  was  declared  obiter  \h2X  **  where 
no  constitution  or  statute  does  specify, 
the  common-law  writ  of  error  or  ap- 
peal lies." 

Jnxiidiotion  of  Illinois  Supreme  Court  — 
Conitmction  of  Statute.  —  In  Sauter  v. . 

Anderson,  199  III.  319,  it  was  held  that  Brown,  12  S.  Dak.  380,  in  each  of 
if  the  only  question  presented  to  the  which  cases  the  court  cited  2  Encyc.  of 
trial  court  is  the  proper  construction  of  Pl.  and  Pr.  19.  See  also  Chicago, 
a  statute,  the  appellate  court,  and  not  etc.,  R.  Co.  v.  Headrick,  49  Neb.  287. 
the  Supreme  Court,  has  jurisdiction  of  Constitutionality  of  Statute  Giving  Writ 
appeal.  of  Error  Only.  —  Where  the  constitution 

In  KiMOuri  the  statute  and  constitu-    guarantees  the  right  to  a  hearing  in  a 
tions  allow  an  appeal  by  the  defendant    court  possessing  appellate  jurisdiction 
from  a  conviction  in  the  Circuit  Court    only,  but  without  regulating  the  pro- 
of   a    misdemeanor    on    information,    cedure  therefor,  and  the  statutory  pro- 
ves 
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deprive  the  latter  court  of  jurisdiction  been  raised  too  late,  though  raised  for 

to  review  it  if  it  in  fact  be  a  federal  the  first  time  on  the  motion  for  rehear- 

question.      Missouri,   etc.,    R.   Co.  v.  ing.     Missouri,  etc.,  R.  Co.  z\  Elliott, 

Elliott,  184  U.  S.  530.  184  U.  S.  530;  Mallett  v.  North  Caro 

AppMJs   from   United    Statat    Cinmit  Una,  181  U.  S.  589. 

Courts.  —  The  right  of  appeal  conferred  Where  the   State    Supreme   Court  on 

by  the  Circuit  Court  of    Appeals  Act  Motion  for  Rehearing  He  fuses  to  Consider 

(26  U.  S.  Stat,  at  L.  827,  g  5)  differs  from  Federal  Questions  not  previously  raised 

ihat  conferred   by    Rev.    Stat.    U.  S.,  such  questions  will  be  deemed  to  have 

§  709,  in  that  under  the  latter  only  the  been  raised  too  lale.     Mallett  v.  North 

piriy    who    is    denied    a   right,   etc.,  Carolina,  181  U.  S.  589:  Eastern  Bldg., 

claimed  by  him  under  the  Federal  Con-  etc.,  Assoc,   v.   Welling.  181   U.  S.  47; 

siiiution,  may  appeal,  while  under  the  Turner  v.  Richardson,  180  U.  S.  87. 

Circuit  Court  of  Appeals  Act  (he  rule  On  a   Second  Appeal  to  the  State  Su- 

is  that,  if  a  claim  is  made  in  the  Clr-  preme  Court.  —  Where  a  slate  Supreme 

cuit  Court,  no  matter  by  which  party.  Court  on  a  second  appeal  refuses  to 

that  a  state  enactment  is  invalid  under  reopen  questions  decided  on  the  former 

the  Constitution  of  the  United  States,  appeal  in  order  to  let  in  federal  ques- 

and  that  claim  is  sustained  or  rejected,  tions  not  raised  on  the  first  trial  of  the 

the   Supreme   Court   may   review   the  case,  such  questions  will  be  deemed  to 

judgment  at  the  instance  of  the  unsuc-  have  been  raised  too  late  to  confer  ap- 

cessful  party,  whether  plaintiff  or  de-  pellate   jurisdiction   on   the    Supreme 

fendant.     Loeb  v    Columbia  Tp.,  179  Court  of   the   United  States.     Yazoo, 

U.  S.  472.     See  also  Connolly  %-.  Union  etc.,  R.  Co.  v,  Adams,  180  U.  S.  i. 

Sewer  Pipe  Co.,  184  U.  S.  540.  On  Motion  in  Arrest  of  Judgment,  — 

38.  6.  Sweringen  7/.  St.  Louis,  1S5  U.  Presentation  of  a  federal  question  on  a 

S.  38;  Lynde  v.  Lynde,  181  U.  S.  183;  motion  in  arrest  of  judgment  is  a  sufii- 

Chapin  v.  Fye,  179  U.  S.  127;  Kizer  v,  cient   presentation   of  such   question, 

Texarkana,  etc.,  R.  Co.,  179  U.  S.  r99;  though  it  was  not  raised  on  the  trial  of 

Arkansas  v,  Schlierhoiz,  179  U.  S.  598.  the  case.     St.  Louis  Consol.  Coal  Co. 

Capacity  to  Baise  Federal  Question. —  v,  Illinois,  185  U.  S.  203. 


Only  One  Whose  Rights  Will  Be  Affected,  Federal  Questions  InsuAdently 

or  who  will  be  injured  or  benefited  by  —  Where  It  Appears  that  the  State  Court 

the  decision  of  the  question  sought  to  Has  Passed   on   Federal  Questions   the 

be  raised  can  raise  a  federal  question,  appellate   jurisdiction   of    the    United 

so  as  to  give  the  United  States  Supreme  States  Supreme  Court  attaches,  regard- 

Court    appellate    jurisdiction.      Lam-  less  of  the  manner  in  which  such  ques- 

pasas  V.  Bell,  180  U.  S.  276;  Tyler  v,  tions  were  presented  in  the  pleadings. 

Judges,  179  U.  S.  405.  Missouri,  etc.,   R.   Co.   z/.   Elliott,  184 

The  Decision  of  a  State  Court  that  a  U.S.  530. 
party  has  the  capacity  to  raise  a  federal  Where  It  Does  Not  Appear  that  tht 
question  is  binding  upbn  the  Supreme  State  Court  Passed  upon  Federal  Ques- 
Court  of  the  United  States  on  appeal  tions  statements  in  pleading  purport- 
thereto  from  the  final  judgment  of  the  ing  to  raise  such  questions  must  raise 
state  court;  and  hence  the  incapacity  them  clearly  and  definitely;  otherwise 
of  such  party  to  raise  such  question  the  questions  will  be  held  not  to  have 
ca'inot  be  urged  as  grounds  for  dis-  been  sufficiently  presented  to  confer 
missal  of  the  appeal.  Board  of  Liqui-  appellate  jurisdiction  on  the  United 
dation  v.  Louisiana,  179  U.  S.  622.  States  Supreme  Court.  Michigan 
Time  for  Bailing  Federal  Questions.  —  Sugar  Co.  v.  Michigan,  185  U.  S.  112; 
Federal  Questions  N'ot  Raised  in  the  Speed  v,  McCarthy,  181  U.  S.  269. 
Trial  Court  will  nevertheless  confer  The  Refusal  of  a  State  Supreme  Court 
appellate  jurisdiction  upon  the  Su-  to  Pass  upon  a  Federal  Question  which 
preme  Court  of  the  United  States,  if  was  not  properly  presented  in  the  trial 
they  are  raised  in  the  Supreme  Court  court  will  not  confer  appellate  juris- 
of  the  state  on  appeal  from  the  trial  diction  upon  the  United  States  Su- 
court.  Rothschild  v.  Knight,  184  U.  preme  Court.  Erie  R.  Co.  v.  Purdy, 
S.  334.  185  U.  S.  148. 

Where   the    State    Supreme    Court    on  Certificate  of  State  Judge,  —  Where  the 

Motion   for    Rehearing    Considers    and  record  shows  that  a  federal    question 

Passes    upon    Federal    Questions    such  was  raised  in  the  Supreme  Court  of  a 

questions  will  not  be  deemed  to  have  state,  the  certificate  of  a  justice  of  such 
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89.    See  notes  i,  2,  3. 

40,    b.  Jurisdictional  Questions.  —  See  note  i. 

f  i)  Constitutional  Questions,  —  See  note  2. 
48.    (3)   Where  Revenue  Imolved,  — See  note  i. 
^^^»     (5)  Questions  Affecting  Title.  —  See  note  i. 
45,     See  note  i. 

court  that  such  question  was  involved  reason  of  diverse  citizenship.     Under 

in  the  judgement  is,  in  the  absence  of  these  sections  it  has  been  held  that  the 

an  opinion  from  such  court,  sufficient  Circuit  Court  of  Appeals  has  jurisdic- 

to  show  that  the  question  was  actually  tion  to  review  the  decision  of  the  Cir- 

passed   upon   by    such    court.     Gulf,  cuit  Court  in  any  case  in  which  the 

etc.,  R.  Co.  V,  Hewes,  183  U.  S.  66.  jurisdiction  of  the  latter  court  has  at- 

39.  1.  Capital  City  Dairy  Co.  c.  tached  solely  by  reason  of  diveise 
Ohio,  183  U.  S.  238;  Yazoo,  etc.,  R.  citizenship,  notwithstanding  that  after 
Co.  V,  Adams,  180  U.  S.  i.  41;  Arkan-  such  jurisdiction  attached  federal 
sas  V.  Schlierholz,  179  U.  S.  598.  questions  have  arisen  and  the  case  has 

Certifloata  of  State  Judge.  —  The  certi-  thus  been  brought  within  §  5.  Ameri- 

ficate  of  a  justice  of  a  state  Supreme  can  Sugar  Refining  Co.  v.  New  Orleans, 

Court  may  be  considered  in  determin-  181  U.  S.  277. 

ing  whether  the  judgment  of  such  2.  Where  Validity  of  Statute  Is  Kot 
court  involved  a  federal  question  Material  to  Bights  of  Parties.  —  The 
when,  and  only  when, the  record  shows,  validity  of  a  statute  is  not  involved 
independently  of  such  opinion,  that  unless  it  is  material  to  the  rights  of  the 
such  question  was  involved,  the  litigants  and  connected  with  the  con- 
opinion  being  considered  merely  for  troversy  out  of  which  the  litigation 
the  purpose  of  making  specific  that  grew.  Morgan  Park  v,  Knopf,  199  111. 
which  is  too  general  and  indefinite  in  444,  in  which  case  it  was  held  that  no 
the  record.  Capital  City  Dairy  Co.  v,  such  question  was  presented  as  to 
Ohio,  T83  U.  S.  238;  Yazoo,  etc.,  R.  confer  jurisdiction  upon  the  Supreme 
Co.  V.  Adams,  180  U.  S.  41.  Court. 

8.  Erie  R.  Co.  v.  Purdy,  185  U.  S.  ^IHiere  the  Trial  Court  Adopts  the  De- 

148;  Kizer  c.  Texarkana,  etc.,  R.  Co.,  fendant'sConstructionof  a  Statute  he  can- 

179  U.  S.  199.  not,    in   Illinois^    if   defeated,    take    a 

Where  a  Federal  Question  Is  Deoided  in  direct  appeal  to  the  Supreme  Court 
F&Tor  of  the  Party  Invoking  It,  there  can  upon  the  ground  that  had  the  trial 
be  no  appeal  by  the  other  party.  The  court  adopted  the  construction  con- 
quest ion  must  be  decided  against  the  tended  for  by  the  plaintiff  the  statute 
party  who  invokes  it.  Lake  St.  £1.  R.  would  have  been  unconstitutional. 
Co.  V,  Farmer's  L.  &  T.  Co.,  182  U.  S.  Sauter  v.  Anderson,  199  111.  319. 
417.  43.    1.  Sevenne  In^eotly  Involved. 

8.  Speed  v,  McCarthy,  181  U.  S.  269;  —  In  Illinois^  in  order  to  give  the  Su- 

Hale  ».  Lewis.  181  U.  S.  473:  Lowry  preme  Court  jurisdiction  of  a  direct 

V,  Silver  City  Gold,  etc.,  Min.  Co.,  179  appeal    from   the    trial   court  on   the 

U.  S.  196;   New  York  Cent.,  etc.,  R.  ground   that   the  case   relates  to   the 

Co.  V.  New  York,  186  U.  S.  269.  revenue,  it  "  must  relate  to  the  revenue 

40,  1.  United  States  Jndioiary  Aot,  directly,  and  not  merely  incidentally  or 
March  3,  1891,  §  5,  provides  for  pro-  remotely."  People  v.  Hendee,  199  III. 
ceedings  in  error  from  the  United  55,  quoting  Wells  v.  Rogers,  196  111. 
States  district  and  circuit  courts  292.  These  cases  were  decided  under 
directly  to  the  Supreme  Court  in  cases  Practice  Act  111.,  §  88. 

involving  federal  questions:  §  6  pro-  44.     1.  Illinois, —  Helton  v.  Elledge, 

vides  that  the  Circuit  Court  of  Appeals  199  111.  95;  Glos  v.  Clark,  199  111.  147, 

shall  exercise  appellate  jurisdiction  to  wfierein  it  was  held  that  the  Appellate 

review  the  final  decisions  of  the  dis-  Court  has  no  jurisdiction  to  entertain 

trict  and   circuit  courts   in   all   cases  an  appeal  where  a  freehold  is  involved. 

other  than  those  provided  for  in  §  5,  45.     1.  Suit  to  Bemove  Clond  on  Title, 

unless  otherwise  provided  for  by  law,  — A  freehold  is  not  involved  in  a  pro- 

and  that  its  judgment  shall  be  final  in  ceeding  to  vacate  a  judgment  and  to 

all  cases  in  which  the  jurisdiction  of  remove  the  transcript,  execution,  and 

the  Circuit  Court  ^ttaclyes  solely  by  levy  as  a  cloud   upon   complainant*; 
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47.     Meaning  of  Term.  — See  note  2. 

53.    II.  Appealable  Judoxeetb  ahd  Obdebs  —  1.  Final  Judg- 
ments —  a.  The  Rule  Stated.  —  See  note  4- 

53.  b.  What  Is  a  Final  Judgment.  —  See  note  i. 

54.  See  notes  i,  2,  3,  4. 

title,  since,  even  if  the  judgment,  exe-  Eastman  v,  Gurrey,  14  Utah  172,  in 
cation,  and  levy  were  held  valid,  the  each  of  which  cases  the  court  cit^d  2 
loss  of  a  freehold  could  be  avoided  by  Encyc.  of  Pl.  and  Pr.  52,  53.  See  Will- 
payment  of  the  judgment  or  by  re-  iamson  v.  Joyce,  137  Cal.  151,  wherein 
dempiion  after  sale  on  execution,  the  court  citi^d  11  Encyc.  of  Pl.  and 
Helton  V,  EUedge,  199  HI.  95.  Pr.  866.  See  also  Hendrick  v,  Posey, 
4T.    8.  Helton   v.    EUedge,  199  111.  104  Ky.  S;  Harvey  r/.  Sutton,  94  Tex. 

95.  79- 

4.  Little  V.  Atchison,  etc.,  R.        Writ  of   Error.  —  Fry    v.    Rush,   63 


Co.,    2    Indian    Ter.    551;     Perry    z\  Kan.  429. 

Church,  107  Mich.  480;  Swain  v,  Sav-  **  The  Be&I  Test  to  Apply  is,  that  if  the 

Age,  55  Neb.  687:  Bland  v.  State,  (Tex.  judgment  pronounced  is  in  the  nature 

Civ.  App.  1896)  36  S.  W.  Rep.  914,  in  of  a  final  one,   and  is  such  upon  the 

each  of  which  cases  the  court  ctUi/  2  question  adjudicated,  then  it  becomes 

Encyc.  of  Pl.  and  Pr.  52.    See  also  such;  or,  otherwise  stated,  where  the 

the  following  cases:  judgment  pronounced  is  final  of  the 

Alabama,  —  Supreme  Lodge,  etc.,  v,  rights  of  the  parties  on  the  questions 

Thomas,  130  Ala.  275;  Throne  Frank-  therein    involved,    and    settled,    and 

lin  Shoe  Co.  v.  Gunn,  123  Ala.  640.  separable  from  anv  other  that  may  be 

Colorado.  — Standley  v.  Hendrie,  etc.,  rendered  in  the  action,  it  is  as  to  such 
Mfg.  Co.,  25  Colo.  376;  Bogert  v,  questions  a  final  judgment.*'  Stand- 
Adams,  5  Colo.  App.  510.  ley  v,  Hendrie,  etc.,  Mfg.  Co.,  25  Colo. 

Hawaii.  —  Barthrop  v.  Kona  Coffee  376. 

Co.,  10  Hawaii  398.  Determination  of  Finality  in  Federal 

Illinois.  —  Glos  c/.  Clark,  199  111.  147,  Conrti.  —  The  question  of  the  finality 

reversing  97  111.  App.  609;  Pain  v.  Kin-  of  a  judgment  or  decree  for  purposes 

ney,  175  111.  264.  of  review  by  writ  of  error  or  appeal  in 

Iowa. —  Oster    v.    Devereaux,     115  the  federal  courts  is  not  afifected  by  the 

Iowa  724.  procedure  in  the  state  courts,  but  must 

Kansas.  —  Fry  v.  Rush,  63  Kan.  429.  be  governed  by  the  rules  established 

Missouri.  —  Hull  v.   Beard,  80  Mo.  by  federal  legislation  and  by  the  de- 

App.  200.  cisions  of  the  federal  courts.     Menge 

Montana.  —  Stale    v.    O'Brien,    19  v.  Warriner,  (C.  C.  A.)  120  Fed.  Rep. 

Mont.  6.  816. 

Nebraska,  —  Webster  v.  Lincoln,  50  Eitoppel    to    Deny    Finality.   --    The 

Neb.  I;  Hall  County  v.  Smith,  49  Neb.  finality  of  a  judgment  appealed  from 

274;  Sims  V.  Davis,  48  Neb.  720;  Rey-  cannot  be  attacked  by  the  respondent 

noldst/.  Tecumseh.  48  Neb.  785;  Merle,  on   account  of  changes  and  modifica- 

etc,  Mgf.  Co.  V.  Wallace,  48  Neb.  886.  tions  of  the  findings  made  at  his  own 

Pennsylvania.  —  Slinluff  v.  Sisler,  193  instance  and   for  his  benefit,  after  the 

Pa.  St.  264;  Lafferty  v.  Corcoran,  175  rendition  of  the  judgment.     U.  S    v. 

Pa.  St.  5.  St.  Louis,  etc.,  Transp.  Co.,  184  U.  S. 

Rhode  Island.  —  Mellen  v.  Battey,  22  247. 

R.  I.  395.  54.    1.  Little  v.  Atchison,  etc.,  R. 

South    Dakota.  —  Chamberlain     v.  Co.,   2    Indian   Ter.    551;  Thomas  v, 

Hedger,  10  S.  Dak.  290.  Clark  County  Nat.  Bank,  103  Ky.  335, 

Tennessee.  —  Hely  v.  Lee,  108  Tenn.  in  each  of  which  cases  the  court  cited  2 

715.  Encyc.  of  Pl.  and  Pr.  54. 

Texas.  —  Mills    v.    State,    41    Tex.  2.  Little  v.  Atchison,  elc,  R.  Co.,  2 

Crim.  447.  Indian   Ter.    551:    Thomas    v.    Clark 

West  Virginia.  —  Brast  v.  Kanawha  Countv  Nat.  Bank,  103  Ky.  335,  in  each 

Oil  Co.,  46  W.  Va.  613.  of  which  cases  the  court  cited  1  Encyc. 

53.    1.  Little  V.  Atchison,  etc.,  R.  of  Pl.  and  Pr.  53,  54. 

Co.,   2   Indian   Ter.    551 ;    Thomas  v.  Pending    Motion    for    Behearing.   -^ 

Clark  County  Nat.  Bank,  103  Ky.  335:  While  a  motion  for  s^  rehearing  under 
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as*     EzMntion.  —  See  notes  3,  4. 

56.  c.  Universality  of  the  Rule  —  Probate  Matters. 
—  See  note  i. 

59.  d.  In  Insolvency  Proceedings.  —  See  note  i. 

60.  e.  Statutory  Provisions.  —  See  note  i. 

61.  /.  Dismissal  of  Appeal.  —  See  notes  4,  6. 
6a.    g.  Entry  of  Judgments.  —  See  notes  i,  3,  4. 

Civ.  Code  Ala.,  g  3342  ^/j^^.,  is  pend-  8.  Randall  v.  Wadsworth,  130  Ala. 

ing,  ihe  judgment  is  not  final  in  the  633;    Alabama    Midland    R.    Co.    v. 

sense  that  it  is  appealable.     Supreme  Brown,    129    Ala.    282;    Campbell   v. 

Lodge,  etc.,  r.  Thomas,  130  Ala.  275.  State,  123  Ala.  72. 

54,  8.  Thomas  v,  Clark  County  Nat.  Under  California  Statute.  —  Code  Civ. 
Bank,  103  Ky.  335,  quoting  with  ap-  Pro.  Cal.,  ^  939,  fixes  the  time  for  ap- 
proval 2  Encyc.  of  Pl.  and  Pr.  53,  54.  peals  from  the  judgment  so  as  to  run 

4.  Covington  v.  Covington  First  Nat.  from  the  entry  thereof;  and  under  this 

Bank,  185  U.  S.  270.  provision  it  has  been  repeatedly  held 

ft5,    8.   Little  t'.  Atchison,  etc.,  R.  that  an  appeal  fiom  a  judgment  will 

Co  .  2  Indian  Ter.  551.  not  lie  until  after  judgment  is  entered, 

4.  Little  V,  Atchison,  etc.,  R.  Co.,  2  and  if  taken  before  will  be  dismissed 

Indian  Ter.  551.  for  want  of  jurisdiction  in  the  appeU 

Ho  Teelmieid  Form  Ii  Beqnlred  to  con-  late  court.     Bell  v.  Staacke,  137  Cal. 

stitute  a  final  appealable  judgment  or  307. 

decree.     Little   v.   Atchison,   etc.,   R.  4.  Tutwiler  Coal,etc.,  Co.  i/.  Enslen, 

Co.,  2  Indian  Ter.  551.  129  Ala.   336:  Martin  v.  Smith,  11  S. 

56.     L    Barthrop    v,    Kona    Coffee  Dak.  437:  Chamberlin  i'.  Hedger,  10  S. 

Co..  10  Hawaii  398.  Dak.    290;     Greenly     v.    Hopkins,    7 

Probate  Court  Beerees  —  Denial  of  Pe-  S.  Dak.  561. 

tition  for  Distribution,  —  In   Nebraska  After  Rendition.  —  Martin   v.  Smith, 

an  order  of  the  county  court  denying  a  11  S.  Dak.  437;  Chamberlin  v,  Hedger, 

petition  for  distribution  of  the  personal  10  S.  Dak.  290;  Greenly  r.  Hopkins,  7 

estate  in  the  hands  of  an  executor  and  S.  Dak.  561. 

distributable   under  the  terms  of  the  Kemorandnm  of   Clerk.  —  Richter   v, 

will,  and  dismissing  the  petition  on  the  Koopman,  131  Ala.  399. 

ground  that  the  petitioner  is  not  an  Memorandnm  of  Clerk  on  Demurrer.  • — 

heir  nor  a  devisee,  is  appealable.    Mor-  Sloss  Iron,  etc.,  Co.  v.  Knowles,  129 

ton  V.  Morton,  62  Neb.  420.  Ala.  410. 

59.  1.  B^irthrop  v.  Kona  Coffee  Insnfficient  Entry  on  Demurrer.  — 
Co.,  10  Hawaii  398,  citing  2  Encyc.  of  Tinney  v.  Central  of  Georgia  R.  Co., 
Pl.  and  Pr.  57.  129  Ala.  523. 

60.  1.  Hadlock  v.  G.  County,  5  Euling  on  Demurrer.  —  A  mere  recital 
Okla.  570,  quoting  2  Encyc.  of  Pl.  and  in  the  record  to  the  effect  that  '*  de- 
Pr^  60.  murrer     was     overruled,"    or    '*  sus- 

61.  4.  Hely  v.  Lee,  108  Tenn.  715.  tained,"  is  nothing  more  than  a  memo- 
6.  Chamberlain    v,    Hedger,    10    S.  randum  wholly  wanting  in  the  essential 

Dak.  290    citing  2  Encyc.  of  Pl.  AND  elements  of  a  judgment  and  is  insuffi- 

pR,  5i^  cient  to  support  an  assignment  of  error 

63.     1.  Hnno  pro  Tunc.  —  Although  based  upon  il.     Randall  v,  Wadsworth, 

as  was  held  in  the  cases  cited  in  the  130  Ala.  633:  McDonald  v.  Alabama 

original   work   an   appeal  lies  from  a  Midland  R.  Co.,  123  Ala.  227;  Holley 

judgment  rendered  nunc  pro  tunc  after  v.  Coffee,  123  Ala.  406. 

it  has  been  entered,  the  rights  of  ihe  Where  Original  Judgment  Ii  Amended, 

parties  io  respect  to  an  appeal  are  de-  —  In  Hayes  7-.  Silver  Creek,  etc..  Land, 

termined   by   the   date  of    the  actual  etc.,   Co.,    136   Cal.    238,   the  original 

entry  of  the  judgment,  and  if  the  ap-  judgment   was  entered    December   i, 

peal  is  taken  before  the  entry  of  the  1897,  and  the  notice  of  appeal  was  filed 

judgment  it  is  premature  and  is  not  June  2,  1898.  one  day  over  six  monihs 

afifected  by  the  entry  of  the  judgment  thereafter.        The      judgment       was 

if«»r^r<»/Mffrasof  apriordate.     Martin  amended    December  27,    1897,  and   it 

^,  $mi(h,  n  S.  Dak.  437.  was  held  that  the  latter  should  be  taken 
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63.  Coita.  —  See  note  i . 

64.  2.  Appeal  in  Equitable  Causes  —  a.  In  General.  —  See 
note  5. 

0S.     See  note  i. 

66.    b.  Decision  on  Relief  Demanded  —  interiooutoir  Decrees 

—  See  note  2. 

68,  c.   Decrees  Ordering  Reference.  —  See  note  2. 

69,  See  note  i. 

70,  d.  Decrees  Ordering  Accounting.  —  See  note  i. 
e.  Collateral  Decrees.  —  See  note  2. 

71,  /.  Double  Appeals.  —  See  note  i. 

7«.    3.  Pinal  Orders  —  ^.  What  Constitute  Generally. 

—  See  note  3. 

as  the  true  date  of  entry  and  that  ac-  it  was  held  that  the  decrees  involved 

cordingly   the    appeal    was  taken    in  therein,   though  interlocutory,  so  far 

time.  disposed  of  the  merits  of  the  contro- 

Verdiot.  —  Under  a  statute  allowing  versy  as  lo  give  the  Court  of  Appeals 

appeals  from  judgments  or  orders  no  jurisdiction  to  review  them, 

appeal  lies  from  a  mere  verdict  with-  69.    2.  Glos  v,  Clark,  199  III.  147, 

out    judgment    thereon.       Nordin    v,  citing  2  Encyc.  of  Pl.  and  Pr.  68. 

Berner,  15  S.  Dak.  6n.  60.     L  Glos  t/.   Clark,  199  111.  147, 

63.  1.  Bland  v.  Slate,  (Tex.  Civ.  citing  2  Encyc.  of  Pl.  and  Pr.  69. 
App.  1896)  36  S.  W.  Rep.  914,  citing  2  Decree  Establishing  Frinoiplet  to  Oon- 
Encyc  of  Pl.  and  Pr.,  s^  et  seq.  trol    Commissioner.  —  A    decree    which 

Failure  to  Insert  Amount  of  Costs  in  merely  establishes  the  principles  which 

Judgment.  —  Failure  of  the  clerk  of  the  are   to  control    the    commissioner   in 

trial  court  to  insert  in  the  judgment  stating  accounts  which  are  necessary 

the  amount  of  the  costs  granted  to  the  in   order  to   enable  the  court  to  pass 

successful  party,  does  not  render  the  finally  upon  the  rights  of  the  parties  to 

judgment  so  incomplete  as  to  make  it  the  suit,   is  interlocutory.     Trammell 

unappealable       Bailey    v.    Littell,   24  v.  Ashworth.  99  Va.  646. 

Nev.  294.  70.     1.  Glos  v,  Clark,  199  III.  147. 

64.  5.    Barthrop    v,    Kona    Coffee  reversing  q'j  III.  App.  609. 

Co  ,  10  Hawaii  398,  citing  2  Encyc.  op  8.  Hadlock   v,   G.   County,   5  Okla. 

Pl.  and  Pr.  64.     See  also  Penn  Mut.  570,  citing  with  approval  2  Encyc.  of 

L.  Ins.  Co.  7'.  Creighton  Theatre  Bldg.  Pl.  and  Pr.  70. 

Co.,  51  Neb.  659;  Brast  v,  Kanawha  Order  Affecting  Beoeiver.  —  Patterson 

Oil  Co.,  46  W.  Va.  613.  V.    Ward,   6   N.    Dak.    359,  wherein  2 

**  Decision  "  Equivalent  to  "Decree."  —  Encyc.  of  Pl.  and  Pr.  70  was  dtcit  in 

The  word"  decision  "  used  in  a  statute  support  of  the  proposition  that  an  ap- 

allowing    an     appeal     is     practically  peal  will  lie  from  a  judgment  allowing 

synonymous  with  the  word  **  decree.**  part  of  the  account  of  a  receiver,  where 

Barthrop     v,     Kona    Coffee    Co.,    10  the  account  is  full  and  in  all  respects 

Hawaii  398.  final. 

65.  1.  Order  Dissolving  Injunction —  71.  1.  A  Decree  Canceling  a  Xort- 
Pnuiency  of  Motion  for  Assessment  of  gage  in  a  suit  to  foreclose  a  mortgage 
Damages.  —  Under  Rev.  Stat.  Mo.,  is  final  and  appealable,  even  though 
g  5500,  an  appeal  maybe  taken  from  the  court  retains  and  continues  the  con- 
anorder  dissolving  an  injunction  while  troversy  between  the  parties  in  regard 
a  motion  for  assessment  of  damages  to  a  note  secured  by  the  mortgage, 
on  the  injunction  bond  is  pending,  the  France  v.  Bell,  52  Neb.  57,  citing  2 
effect  of  the  appeal  being  to  suspend  Encyc.  of  Pl.  and  Pr.  71. 

the  action  on  ihe  motion  until  the  de-  73.     8.  Ledebuhr  v.  Order  of  Druids, 

termination    of    the    appeal.     Joplin,  97  Wis.  341,  ff/i«^  2  Encyc.  of  Pl.  and 

etc.,   R.   Co.   V,   Kansas  City,  etc.,  R.  Pr.  73. 

Co.,  T35  Mo.  549.  Judgment    Disbarring    Attorney.  —  A 

66.  2.  Virginia. — Compare  Tram-  judgment,  in  a  proceeding  to  disbar  an 
^ell  V,  Ashworth,  99  Va.  646,  wherein  attorney,  that  the  defendant  be  repd- 
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yS,     See  note  2, 

75.    b.  Orders  Affecting   Substantial  Rights. —  See 

note  I. 


manded,  and  for  costs,  amounting  to 
sixty-one  dollars,  is  appealable.  State 
V.  Tracy,  115  Iowa  71. 

T3.  8.  Taylor  v.  Standard  Brick 
Co.,  66  Ohio  St.  360;  Sutton  v,  Chi- 
cago, etc  ,  R.  Co.,  114  Wis.  647. 

InBtknou  of  tiDaX  0rd6M.-— ^n  Order 


Party  to  a  Suit  is  appealable  as  affect- 
ing a  Substantial  right.  Ex  p.  John- 
son, 63  S.  Car.  205. 

Ah  Order  Setting  Aside  an  Execution 
Levy  and  Sale  is  an  order  made  after 
judgment  affecting  a  substantial  right, 
and  is  therefore  appealable  under  Ball. 


Allowing  the  Plaintiff  to  Dismiss  Bis  Annot.  Codeil  &  Slai.  Wash.  (i8g7), 
Action  after  he  has  already  secured  re-  §  6500,  subdiv.  7.  Otis  v.  Nash,  16 
lief  against  the  defendant  is  final  iind    Wash.  39. 


appealable  so  far  as  it  involves  the  cor- 
rectness of  the  decision  granting  such 
relief.      Dane    v.    Daniel,    28    W^ash. 

155. 

An   Order  /Requiring  an  Answer  to  a 

Bill  of  Discovery  is  final  and  appeala- 
ble. Hurricane  Telephone  Co.  v, 
Mohler,  51  W.  Va.  i. 

Ah  Order  Refusing  to  Make  One  a 
Party  to  a  Suit  determines  the  action 
and  prevents  judgment,  so  far  as  the 
applicant  is  concerned,  and  hence  is 
appealable.  Ex  p.  Johnson,  63  S.  Car. 
205. 

An  Order  Making  New  Parties  Defend- 


Appealable  Orders  Affeoting  the  Merits. 
—  An  Order  Involves  the  Merits  oi  the 
action,  or  some  part  thereof,  within  the 
meaning  of  the  statute,  when  and  only 
when  it  determines  the  strict  legal 
rights  of  the  parties,  as  contradis- 
tinguished from  mere  questions  of 
practice  which  every  court  regulates 
for  itself,  and  for  all  matters  which 
depend  upon  the  discretion  or  favor  of 
the  court.  Piano  Mfg.  Co.  v,  Kaufert^ 
86  Minn.  13. 

Order  Denying  Motion  to  Set  Aside 
Service*  —  An  order  denying  the  motion 
of  the  defendant,  appearing  specially 


ant  over  the   protest  of   the   plaintiff  for    that    purpose,    to    set    aside    the 

may  be  appealed  by  him.     Bolton  v.  service  of  the  summons  upon  him,  is 

DonaVan,  9  N.  Dak.  575.  appealable.     Piano  Mfg.  Co.   v    Kau- 

T5.     1.  Smith   v,  Cofhn,  9   S.  Dak.  fert,  86  Minn.    13,   in  which  case  the 

502,  citing  1  Encyc.  of  Pl.  and  Pr.  75.  court  said:     •*  An  order  which  denies 

Orders  Affeoting  Babstantial  Rights —  the  motion  of  a  defendant,  appearing 
Order  for  Examination  of  Defendants  —  specially  for  that  purpose,  to  set  aside 
An  ex  parte  order,  made  by  a  judge  or  the  service  of  the  summons  upon  him, 
court  in  a  proceeding  in  aid  of  execu-  if  his  contention  be  correct,  determines 
tion,  bdsed  on  gg  534  and  538  of  the  his  positive  legal  rights,  and  compels 
Code  of  Civil  Procedure,  requiring  a  him  to  take  upon  himself  the  burden 
defendant,  against  whom  a  judgment  of  defending  the  action  on  the  merits 
has  been  rendered,  to  appear  at  a  time  when  the  court  has  no  jurisdiction 
and  place  specified  and  answer,  under  over  him.  This  court  has  repeatedly 
oath,  all  such  questions  concerning  assumed,  and  able  counsel  conceded, 
his  property  as  may  be  propounded  to  that  stich  an  Order  is  appealable." 
him,  is  an  order  affecting  a  substantial  An  Order  Allowing  a  Voluntary  Dis- 
right,  made  in  a  special  proceeding,  missal^  where  the  plaintiff  has  already 
made  upon  a  summary  application  in  secured  relief  against  the  defendant 
an  action  after  judgment,  and  is  a  final  which  will  not  be  affected  by  the  dis- 
order within  the  meaning  of  §  581  of  missal,  is  appealable  as  affecting  the 
the  Code  of  Civil  Procedure.  Clarke  merits  in  so  far  as  the  granting  of  such 
V.  Nebraska  Nat.  Bank,  49  Neb.  800.  relief  is  concerned.     Dane  v.  Daniel, 

Order    Authorizing    Improvement   of  28  Wash.  155. 

Trust  Estate,  —  An  order  by  a  chancel-  An  Order  Refusing  to  Dismiss  an  Ap- 

lor   authorizing   an   executor   holding  peal  from  a  Justice  Court  \s  on^  involv- 

realty  in  trust  to  expend  trust  funds  ing   the   merits  of   the   action,  and  is 

in  erecting    improvements    upon   the  appealable.     Smith  v.  Coffin,  9  S.  Dak. 

property.   Is  appealable  by  the  cestuis  502. 

que  trustent    as    affecting    substantial  An  Order  Bringing  In  a  New  Party 

equitable  rights.     Matter  of  Miller,  62  Defendant  is  appealable   as   being  an 

N.  J.  Eq.  7^.  order  involving  the  merits.     Bolton  v. 

An   Order  Refusing  to  Make  One  a  Donavan,  9  N.  Dak«  575. 
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78.  c.  Special  Orders  After  Judgment.  —  See  note  i. 
d.  In  Special  Proceedings.  —  See  note  2. 

79,  e.  Under  Code  of  New  York.  —  See  notes  2,  3. 
81,    4.  Interlocutory  DeciBions  —  d:.  In  General.  —  See  note  2, 

84.     other  InitanoM.  —  See  note  3. 


Ord«n  Unappealable  as  Not  Aflbeting    of  appeals,  the  order  itself  must  show 

by  a  proper  statement  thai  the  court 
refused  to  review  the  facts  for  want  of 
power.  Koehler  v,  Hughes,  148  N. 
Y.  510;    Dibble  v.   Dimick.  143  N.  Y. 

549- 

9l.    8.  Natcher  v.  Natcher,  153  Ind. 

368;  Ray  V,  Moore,  19  Ind.  App.  690 
[in  each  of  which  cases  the  court  ciud 
2  Encyc.  of  Pl.  and  Pr.  81];  Gilleylen 
i>.  Martin,  73  Miss.  695  [citing  2  Encyc. 
OF  Pl.  and  Pr.  144].  See  also  the  fol- 
lowing cases: 

Colorado,  —  Bogert  v,  Adams,  5  Colo. 
App.  510. 

New  Mexico.  —  Territory  v.  Hubbell, 
9  N.  Mex.  560. 

Ohio,  —  Taylor    v.    Standard    Brick 


the  Keriti.  —  An  Order  AUowim^  a 
Voluntary  Dismissal  when  the  defend- 
ant has  interposed  no  affirmative  de- 
fense is  not  appealable.  Dane  v, 
Daniel,  28  Wash.  155. 

Order  Denying  Motion  to  Affirm  Order 
of  Probate  Court.  —  An  order  of  the 
District  Court  denying  a  motion  to 
affirm  an  order  of  the  Probate  Court 
allowing  the  account  of  an  executor 
is  not  appealable.  McGinty  v.  Kelley, 
85  Minn.  117. 

78.  1.  An  Order  Striking  Oat  a  8Ute- 
ment  on  a  Motion  for  a  Hew  Trial  is  ap- 
pealable under  a  statute  (Code  Civ. 
Pro.  Mont.,  §  1722,  subd.  2)  authoriz- 
ing appeals  from  special  orders  made 


after  final  judgment.  Beach  t'.  Spokane  Co.,  66  Ohio  St.  360. 

Ranch,  etc.,  Co.,  25  Mont.  367.  Pennsylvania,  —  Moore's  Appeal,  203 

Order  Extending  Time  for  Filing  Bill  of  Pa.  St.  376;  Sling]  ufl  v,  Sisler,  193  Pa. 

Ezoeptions.  —  An    order    made    after  St.  264;  LaSerty  r.  Corcoran,  175  Pa. 

judgment,  which  extends  the  time  for  St.  5. 

filing  a  bill  of  exceptions,  is   an   ap-  Rhode  Island,  —  Mellen  v,  Battey,  22 

pealable  order,  under  Code  Civ.  Pro.  R.  I.  395;  Taylor  v,  Loomis,  21  R.  I. 


Mont.,  §  1722  which  authorizes  an  ap- 
peal from  any  special  order  made  after 
final  judgment.  Beach  v.  Spokane 
Rinch,  etc.,  Co.,  21  Mont    7. 


277. 

Striot  Gonstrnotion  of  Statute.  —  A  stat- 
ute expressly  providing  for  appeals 
from    interlocutory    orders    must    be 


8.  An  Order  Confirming  the  Beport  of  a  strictly  construed.    Natcher  v,  Natcher, 

Referee  appointed  after  the  dismissal  153  Ind.  368. 

of  an  action  to  ascertain  damages  sus-  Order    in    Proeeedingi    to    Eetabliah 

tained  by  reason  of  an  injunction  is  a  Boondariee.  —  Under  Code  Iowa,  §  4237, 

final  order  affecting  a  substantial  right  providing  that  in  proceedings  to  estab- 

made   in  a  special  prozeeding.     Wis-  lish   boundaries    no  appeal    shall   be 


cnnsin    M.   &    F.    Ins.    Co.    Bank   v, 
Durner,  114  Wis.  369. 

An  Older  Directing  a  Beoeiver  to  Sur- 
render Property  to  a  Trustee  in  Bankruptcy 
is  appealable  as  a  final  order  made  in 
a  special  proceeding.  State  v,  German 
Exch.  Bank,  114  Wis.  436. 

79.    8.  Jung  V,   Keuffel,   144  N.  Y. 
381,  distinguishing  Wheeler 
137  N.  Y.  435. 


taken  except  from  a  final  judgment,  an 
appeal  will  not  lie  from  an  order  ap- 
pointing a  commissioner  to  locate  a 
corner  at  a  certain  point,  and  taxing 
the  costs  to  date:  the  order  being  an 
interlocutory  order.  Oster  o,  Dever- 
eaux,  115  Iowa  724. 
84.  8.  Unappealable  Orders.  —  Orders 
V,  Sweet,  ^t/OmW^^^/Z^a  of  causes  are  interlocu- 
tory and  u.iappealable.  Taylor  v, 
3.  Matter  of  Thurber.  162  N.  Y.  244.  Standard  Brick  Co.,  66  Ohio  St.  360; 
See  also  Matter  of  Killan,  172  N.  Y.  Brigel  v.  Creed,  65  Ohio  St.  40. 
574.  Refusal  to  Extend  the  Time  for  Bring' 

A  Oeneral  Order  of  Affirmanoe,  not  stat-  ing  a  Cause  to  Trial  is  not  appealable, 
ing  the  grounds  upon  which  the  lower  since  it  does  not  prevent  judgment, 
court  proceeded,  will  not  be  reviewed  Sutton  v.  Chicago,  etc.,  R.  Co.,  114 
by  the  court  of  appeals  on  the  ground    Wis.  647. 

that  the  lower  court  refused  to  consider        An  Order  Refusing  to  Strike  Off  an 
the  facts  of  the  case  for  want  of  power.     Appeal  from  a  Report  of  County  Auditors 

In  order  to  raise  the  point  in  the  court    adjusting  the  accounts  Qf  county  com- 
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88,     b.    Matters  of  Practice  —  other  InBtanoei  —  Instructions. 
—  See  note  5. 

c.  In  Equity  Cases.  —  See  note  6. 
89.    d.  Construction  of  Statutes.  —  See  note  i. 
91.    e.  Review  on  Appeal  from  Final  Decisions  —  in 

OeneraL  —  See  note  l. 

9«.   /.  Decisions  Resting  in  Discretion  — (i)  In  Gen^ 

era/,  —  See  note  2. 

93.     Behearing.  —  See  note  2. 

Disagreement  of  Jnry.  —  See  note  5. 

96.     5.  Motions  to  Vacate  Appealable  Orders.  —  See  note  i. 

7,  Appeal  from  Ex  Parte  Orders.  —  See  notes  7,  8. 

8.  Appeal  from  Portion  of  Decision.  —  See  note  9. 

missioners  is  not  appealable.     Moore's  back  for  notice  on  the  assignment  list 

Appeal,  203  Pa.  St.  376.  for  a  rei  rial  thereof,  is  not  a  granting 

An    Order    Dismissing    a    Case    not  of  a  new  trial  and  hence  not  appeala- 

brought  to  trial  in  proper  time  is  not  ble  under  Ball.  Annot.  Codes  &  Stat, 

appealable,   since  it  docs  not  prevent  Wash.  (1897),  §  6500,  authorizing  ap- 

judgment.     Sutton  r*.  Chicago,  etc.,  R.  peals  from  orders  granting  new  trials. 

Co..  114  Wis.  647.  96.     1.  State    v.    Boyce,   25   Wash. 

88,    5.  Party.  —  An  order  admitting  422,  quoting  with  approval  2  Encyc.  of 

a   party  is    not    appealable.     Ray   v.  Pl.  and  Pr.  95. 

Moore,  19  Ind.  App.  690.  7.  Board  of  Education  v.  Ward,   50 

6.  Deoree  Denying  Application  to  Be-  W.  Va.  443;  Brast  ».  Kanawha  Oil  Co., 

move  Caoae  to  Federal  Conrt.  —  In  Mis-  46  W.  Va.  613.  in  each  of  which  cases 

sissippi  a  decree  of  a  chancery  court,  the   court  cited  2  Encyc.  of  Pl.  and 

denying  an  application  to  remove  the  Pr.  96. 

cause  to  a  federal  court,  is  not  appeal-  8.  Board  of  Equcation  v.  Ward,  50 

able  to  the  state  Supreme  Court  until  W.  Va.  443;  Brast  v.  Kanawha  Oil  Co., 

after  final  decree.     Such  an  appeal  is  46  W.  Va.  613,  in  each  of  which  cases 

not  within  Annot.  Code  Miss.,  §  34,  au-  the  court  cited  2   Encyc.  of  Pl.  and 

thorizing   appeals  from   interlocutory  Pr.  96. 

decrees  in   certain   cases.     Vicksburg  9.  Rose   v.  Hale,  185  111.  378.  citing 

Waterworks  Co.  v.  Vicksburg,  79  Miss,  with  approval  2  Encyc.  of   Pl.  and 

510.  Pr.  96. 

Judgment    Overmling     Motion    with  From  Part  of  a  Judgment.  —  In  Mis- 

Beferenoe  to  Receiversldp.  —  In   a  pro-  x^«W  the  defendant  in  attachment  must 

ceedlng  under  Comp.  Stat.  Neb.,  c.  8,  appeal  from  the  whole  case  if  at  all. 

to  wind  up  an  insolvent  bank,  a  judg-  Hull  v.  Beard,  80  Mo.  App.  200,  which 

ment  overruling  the  bank's  motion  10  case   was  decided    under  Sess.   Laws 

discharge  an  order  requiring  the  re-  Mo.  1891,  p.  45. 

ceiver  to   sue   stockholders  for  their  Effect  of  Limiting  Appeal  to  Portion  of 

unpaid    subscriptions    is    appealable.  Deoree.  —  Where  an  appeal  was  taken 

State  V.  German  Sav.  Bank,  50  Neb.  by  an  executor  from  a  decree  of  distri- 

734.  bution,  and  the  notice  stated  that  he 

99.     1.  Vicksburg  Waterworks  Co.  appealed  from  the  whole  of  the  decree 

r.  Vicksburg.  79  Miss.  510.  "  except  so  much   of  said  decree  as 

91.     1.  Expiration  of  Time  to  Appeal,  settles  the  account  of  said  executor, 

—  Bliss  r.  Grayson.  25  Nev.  329.  from  which  last  named  portion  he  does 

99.     2.  Nevada,  —  Matter  of  Pown-  not  appeal,"    it   was    held  that  in  so 

ing,  25  Nev.  428.  far  as  the  decree  settled  the  executor's 

93.    8.  See  also  U.  S.  v,  Rio  Grande  account  it  was  not  before  the  appellate 

Dam,  etc.,  Co.,  184  U.  S.  416.  court,  and  that  whatever  errors  were 

6.  Dossett  V,  St.  Paul,  etc.,  Lumber  committed  by  the  probate  court  as  to 

Co.,  28  Wash.  618,  wherein  it  was  held  that  much  of  the  decree  could  not  be 

that  an  order  discharging  a  jury  for  interfered  with.      Matter  of   Burdick^ 

ffiilure  to  agree,  and  referring  the  case  112  Cal.  387. 
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97.     See  notes  i,  2. 

08.  10.  Judgments  Beyendng  and  Bemanding  Canses.  —  See 
notes  3,  4. 

99.    u.  8.  Courts.  —  See  note  2. 

103.  12.  Void  Judgments.  —  See  note  2.  See  also  infra,  VI. 
5.  For  Want  of  Jurisdiction. 


97.  1.  Appeal  from  So  Much  of  Judg- 
ment as  Declares  Lien.  —  In  Davidson  v. 
Jennings,  27  Colo.  187,  it  was  held 
ihat  where  a  personal  judgment  is 
rendered  in  (he  County  Court  against 
the  lessees  of  a  mining  claim  which  is 
declared  to  he  a  lien  against  the  mine, 
the  owners  of  the  mine  can  appeal  to 
the  District  Court  from  that  part  of  the 
judgment  declaring  ihe  lien,  without 
appealing  from  the  entire  judgment 
and  without  making  the  defendants, 
against  whom  personal  judgment  is 
rendered,  parties  to  the  appeal. 

A  Party  May  Be  Estopped  from  appeal- 
ing from  a  portion  of  the  judgment 
which  is  not  in  his  favor  by  accepting 
so  much  of  it  as  is  favorable  to  him. 
Male  7'.  Harlan,  12  S.  Dak.  627.  See 
also  infra.  III.  2.  c.  Acceptance  of  Bene* 
fits. 

2.  New  Zealand  Ins.  Co.  v.  Smith, 
41  Oregon  466. 

A  Decree  of  Interpleader  is  not  severa- 
ble so  as  to  allow  an  appeal  by  one 
of  the  defendants  from  that  portion 
thereof  discharging  the  plaintif!  in  the 
interpleader  proceedings  from  liability, 
no  appeal  being  taken  from  the  de- 
cision as  to  the  distribution  of  the 
funds  forming  the  subject-matter  of 
the  proceedings.  New  Zealand  Ins. 
Co.  V.  Smith,  41  Oregon  466. 

9§.  8.  Kenaday  v.  Sinnott,  179  U. 
S.  606. 

When  Appealable.  —  Chesapeake, 
etc.,  Telephone  Co.  r.  Manning,  186 
U.  S.  238. 

Where  the  Reversal  Is  for  Errors  of 
Law  Onl}\  the  judgment  is  appealable. 
Gamble  v.  Akron,  etc..  R.  Co.,  63  Ohio 
St.  352. 

A  Jw/t^tneut  Reversini^  a  Decision  for 
Insufficii'uty  of  E7fidence  to  sustain  it  is 
appealable  if  the  order  of  remand  ex- 
presses or  impliedly  requires  the  lower 
court  to  direct  a  verdict  for  the  appel- 
lee unless  the  appellant  adduces  ad- 
ditional evidence  to  sustain  his  case, 
and  it  appears  that  he  will  not  be  able 
to  do  so.  But  if  the  lower  court  is  not 
required  to  direct  a  verdict,  the  judg- 
ment of  reversal  and  remand  is  not  ap- 
pealable,   though   it  appear   that    the 
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appellant  will  not  be  able  to  adduce 
any  additional  evidence.  Dawson  v. 
St.  Louis  Expanded  Metal  Fireproofing 
Co.,  94  Tex.  424. 

Reversal  for  Refusal  to  Grant  Change 
of  Venue,  —  Where  on  appeal  to  the 
Supreme  Court  of  a  state  the  only  error 
assigned  is  the  refusal  of  the  lower 
court  to  grant  a  change  of  venue,  the 
decision  of  the  state  Supreme  Court  re- 
versing the  judgment  of  the  lower 
court  and  remanding  the  case  with  di- 
rections to  grant  the  change  of  venue 
is  not  a  final  judgment,  and  hence  is 
not  appealable  to  the  United  States 
Supreme  Court.  Cincinnati  St.  R.  Co. 
V,  Snell,  179  U.  S.  395. 

4.  Further  Proceedings  in  Oonformity 
with  the  Appellate  Court.  —  A  judgment 
of  reversal,  remanding  the  case  for 
further  proceedings  to  be  had  in  con- 
formity with  the  opinion  of  the  Appel- 
late Court,  is  not  final,  and  hence  is 
unappealable.  Haseltine  v.  Central 
Bank,  183  U.  S.  no. 

Beversal  on  Chross  Writ  of  Error.  — 
Where  a  judgment  which  has  been 
affirmed  on  proceedings  in  error  is 
afterwards  reversed  and  the  cause  is 
remanded  on  a  cross  writ  of  error, 
neither  the  judgment  of  affirmance  nor 
of  reversal  is  appealable.  Montana 
Min.  Co.  V,  St.  Louis  Min.,  etc.,  Co., 
186  U.  S.  24. 

99.  8.  Berersal  for  Befasal  to  Be- 
mand.  —  An  order  of  the  Circuit  Court 
of  Appeals  reversing  a  decision  of  the 
Circuit  Court  which  refused  to  remand 
a  case  to  a  state  court,  and  remanding 
the  case  to  the  Circuit  Court  with 
direction  to  remand  to  the  state  court, 
is  not  a  final  judgment,  and  hence  is 
not  appealable  to  the  Supreme  Court. 
German  Nat.  Bank  v.  Speckert,  iSi  U. 
S.  405. 

103.  8.  Randall  v.  Wadsworth.  130 
Ala.  633;  Adams  v.  Wright,  129  Ala. 

305. 

Where  Intermediate  Appellate  Ootirt 
Benders  Judgment  Without  Jurisdiction. 
—  In  Colorado  it  has  been  held  that  the 
Supreme  Court  cannot  acquire  juris- 
diction by  an  appeal  from  the  Court  of 
Appeals  in  a  case  in  which  the  latter 
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103.  13.  Judgments  and  Orders  of  Dismiasal  —  a.  Generally. 
—  See  note  4. 

104.  See  notes  3,  4. 

105.  c.  In  Equity.  —  See  note  3. 

e.  Refusal  to  Dismiss.  —See  notes  6,  7. 

106«  14.  Judgments  of  Nonsuit  —  Voinntary  HonBoits.  —  See 
note  2. 

107.  15.  Decisions  Vacating  Judgments  and  Decrees  —  a.  Gen- 
erally. —  See  note  4. 

coun  had  no  jurisdktioa.     Mercer  v,  folk,  etc..  R.  Co.,  131  N.  Car.  i;  Jester 

Mercer,  37  Colo.  21b.  v.  Steam  Packet  Co.,  131  N.  Car.  54. 

103.    4.  Georgia.  —  Johnson  v,  Por-  An  Order  Befosing  to  Enter  a  Default 

ter,  X15  Ga.  401;  Holland  v.  Saul,  115  is  not  appealable.     Roberts  v.  Matloy, 

Ga.  51  x;  Kollock  v,  Webb,  113  Ga.  762.  100  Iowa  372. 

Nebraska.  —  Swain     v.    Savage,    55  Where  Appeal  Ii  Taken  from  Final  De- 
Neb.  687.  oree  for  Petitioner.  —  A  motion  to  dis* 

Diamiwal  on  Oronnd  that  Action  Has  miss  a  petition  to  vacate  a  tax  decree 

Abated.  —  In   Massachusetts  an  appeal  cannot  be  regarded  as  ademurier,  and 

lies  from  an  order  allowing  a  motion  an  order  denying  it  is  not  reviewable 

to  dismiss  on  the  ground  that  the  ac-  on  appeal  from  a  decree  granting  the 

tion  has  abated  because  of  the  death  petition.     AztecCopper  Co.  z/.  Auditor^ 

of  one  of  the  defendants.     Brown  v.  Gen.,  128  Mich.  615,  in  which  case  the 

Kellogg,   (Mass.   1902)  65   N.  E.  Rep.  court  said:     "  The  motion  to  dismiss 

378  wa^  in  no  sense  a  demurrer;  and  we 

IM.    3.  Menge  v.  Warriner,  (C.  C.  do  not  think  in  this  proceeding  we  can 

A  )  120  Fed.  Rep.  816.  consider  the  ex  parte  a(hdavils   which 

Contra. —  In    Kollock   v,   Webb,   113  were  filed  with  the  judge  at  the  time 

Ga.  762,  it  was  held  that  a  judgment  of  pf  the  settling  of  the  decree." 

dismissal  as  to  some  of  the  parties,  7.  Contra. —  Brown  v.  Brown.  12  S. 

rendered     upon     demurrer,    is    final.  Dak.  380,  decided  under  Comp.  Laws 

The  court  quoted  from  McGaughey  v.  S.  Dak.,  ^  5236.  subd.  4,  hn^  following 

Latham,  63  Ga.  67,  in  which  latter  case  Smith  v.  Coffin,  9  S.  Dak.  502. 

Bleckley,     ].,     said:      "The     action  106.    8.  Boyd  v.   Kimball,  21  Tex. 

brought   was  a  joint    action    against  Civ.  App.  6,  wherein  2  Encyc.  ok  Pl. 

two,  and  no  such  action  is  now  pend-  and   Pr.    106   is  quoted  as  stating  the 

ing  in  that  court,  the  court  having  dis-  rule  which  prevails   where  it  has  not 

missed  it  as  to  one  of  the  defendants  been  modiiied  by  statute, 

on  the  demurrer  which  we  have  just  In  Teaus,  by   statute,  the   rule   has 

discussed.     The  judgment  of  dismissal  been  modified  so  as  to  permit  an  ap- 

was  f.nal  in  its  nature,  and   while  it  peal  from  an  order  refusing  to  set  aside 

stood  no  further  proceedings  could  be  such    judgment  of    nonsuit   in   cases 

bad  below  except  against  the  other  de-  where  the  plaintiff  was  surprised  by 

fendant.*'  the   rejection   of   legitimate    evidence 

4.  An  Order  of  Dismissal  Whioh  Betains  offered  in  support  of  his  action.     Boyd 

the  Gaoie  as  to  One  Party  Defendant  is  v,  Kimball,  21  Tex.  Civ.  App.  6. 

not  within  the  exception  that  appeals  107.    4.  Brazel  v.  New  South  Coal 

will  be  entertained  in  cases  where  to  Co.,  131  Ala.  416,  holding  that  a  judg- 

deny  them  would  result  in  a  denial  of  ment  granting  a  motion  in  arrest  of 

justice  or  in  great  hardship.     Pain  v,  judgment  is  not  appealable.     Merle, 

Kinney,  175  111.  264.  etc.,   Mfg.    Co.   v.    Wallace,  48   Neb. 

105.    8.  Contra  in  Alabama  by  Stat-  886. 

nte.  —  Bicklcy  v,  Bickley,  129  Ala.  403,  Statute  Authorising  Appeal  When  Hew 

which  case  was  decided   under  Civ.  Trial  Is  Granted.  —  An  appeal  from  a 

Code  Ala.,  §  427.     See  also  to  the  same  judgment  on  a  motion  in  arrest  of  j  udg- 

effect  Throne    Franklin   Shoe  Co.   v,  ment  is  not  authorized  by  a  statute 

Gunn,  123  Ala.  640.  which  allows  an  appeal   whenever  a 

6.  Roberts  v,  Malloy,  100  Iowa  372,  motion  for  a  new  trial  shall  be  granted 

citing  with  approval  3  Encyc.  of  Pl.  or  refused.     Brazel  v.  New  South  Coal 

AND  Pr.  105.     See  also  Meekins  v.  Nor-  Co.,  131  Ala.  416. 
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108.  See  notes  i,  2. 

109.  c.  In  New  Suits  to  Vacate.  —  See  note  4. 

110.  d.  Setting  Aside  Judicial  Sales.  —  See  note  i. 


Order  of  Diitriot  Court  Setting  Ailde 
Judgment  of  County  Court  —  Appeal  to 
Supreme  Court,  —  In  Nebraska  an  order 
of  a  District  Court  setting  aside  the 
judgment  of  a  County  Court  as  errone- 
ous may  be  reviewed  in  the  Supreme 
Court  before  the  final  disposition  of  the 
orifi'inal  case  in  the  District  Court. 
Dane  County  Banic  v.  Garrett,  48  Neb. 
916. 

Appeal  from  Order  Refoaing  to  Set  Aside 
Judgment.  —  In  De  La  Montanya  v.  De 
La  Montanya,  112  Cal.  loi,  it  was  in- 
sisted that  no  appeal  lies  from  an  order 
refusing  to  set  aside  a  judgment. 
Temple.  J.,  said:  **  No  doubt  it  has 
been  held,  and  I  think  rorrectly,  that 
when  a  motion  is  made  to  vacate  an 
order  under  such  circumstances  that  it 
merely  calls  upon  the  court  to  repeat 
or  overrule  the  former  ruling  on  the 
same  facts,  the  last  order  is  not  appeal- 
able, not  because  the  last  order  is  not 
within  the  terms  of  §  963  of  the  Code 
allowing  appeals,  for  it  may  be;  but 
because  it  would  be  virtually  allowing 
two  appeals  from  the  same  ruling,  and 
would,  in  some  cases,  have  the  effect 
of  extending  the  time  for  appealing 
contrary  to  the  intent  of  the  statute. 
Nor  will  such  practice  be  allowed 
merely  to  permit  a  litigant  to  take  an 
exception,  or  get  a  bill  of  exceptions, 
which  he  has  neglected  to  do  at  the 
proper  time.  But  I  see  no  reason  why 
this  appeal  should  not  be  entertained. 
It  is  plainly  within  the  terms  of  the 
statute  allowing  appeals,  and  no  other 
method  is  suggested  in  which  the  right 
of  the  appellant  to  ihe  relief  sought 
coulJ  be  considered  here.  An  appeal 
upon  the  judgment-roll  would  not 
present  all  the  facts  upon  which  the 
motion  is  based  —  even  if  one  may 
have  a  bill  of  exceptions  when  he  has 
not  been  in  court,  and  has  taken  no 
exceptions.  Besides,  it  is  a  case  in 
which  it  was  eminenlly  proper,  if  not 
necessary,  that  relief  should  first  be 
asked  from  the  trial  court.  Its  action 
could  not  have  been  asked  in  any 
other  mode.  The  defendant  was  not 
in  court,  and  had  no  opportunity  to  be 
heard.**  See  also  Birch  v.  Cooper,  136 
Cal.  636,  wherein  it  was  held  that  an 
appeal  will  not  lie  from  an  order  re- 
fusing to  set  aside  a  judgment. 

2*; 


Washington.  —  An  Order  Denying  an 
Application  to  Set  Aside  a  Judgment  is  a 
final  one  from  which  an  appeal  may  be 
prosecuted.  Wilson  v.  Seattle  Dry 
Dock,  etc.,  Co.,  26  Wash.  297. 

An  Order  Denying  a  Judj^ment  is  not 
appealable  under  any  of  the  provisions 
of  Ball.  An  not.  Codes  &  Stat.  Wash. 
(1897),  §  6500.  Nelson  v.  Denny,  26 
Wash.  327. 

108.  1.  Merle,  etc.,  Mfg.  Co.  v. 
Wallace.  48  Neb.  886;  Smith  v.  Live- 
sey,  67  N.  J.  L.  269;  Freeman  v,  Am- 
brose, 12  Wash.  I. 

2.  State  V.  Ellsworth,  131  N.  Car. 
773,  wherein  it  was  held  that  an  order 
setting  aside  a  verdict  in  favor  of  the 
defendant  in  a  criminal  case,  upon  the 
trial  of  the  issue  made  by  an  interlocu- 
tory plea  of  former  conviction,  is  not 
appealable,  since  there  remains  not 
only  the  new  trial  upon  the  interlocu- 
tory plea,  but  the  trial  upon  the  plea 
of  not  guilty. 

An  O^der  Setting  Aside  a  Verdict  as  a 
Matter  of  Law,  without  reference  to  the 
weight  of  the  evidence,  is  appealable. 
Wood  ».  Atlantic,  etc.,  R.  Co..  131  N. 
Car.  4^. 

Bnling  Based  on  Discretion.  —  Where 
the  trial  court  in  setting  aside  a  ver- 
dict bases  its  ruling  upon  its  dis- 
cretion  and  not  upon  definite  legal 
principles,  the  order  is  not  appeal- 
able. Bird  V.  Bradburn,  131  N.  Car. 
488. 

109.  4.  Gilleylen  v.  Martin,  73 
Miss  695,  citing  2  Encvc.  of  Pl.  and 
Pr.  109 

A  Becree  Sustaining  a  Bill  of  Beview 
upon  a  hearing  after  answer  is  appeal- 
able. Gilleylen  v.  Martin,  73  Miss. 
695,  citing  2  Encyc.  of  Pl.  and  Pr. 
109. 

110.  1.  Contra.—  Penn  Mut.  L.  Ins. 
Co.  ^/.  Crelghton  Theatre  Bldg.  Co.,  51 
Neb.  659,  wherein  it  was  held  that  an 
order  setting  aside  a  judicial  sale  is 
appealable  by  the  purchaser  of  the 
property  sold.  See  also  Otis  v.  Nash. 
26  Wash.  39,  decided  under  Ball. 
Annot.  Codes  &  Stat.  Wash.  (1897), 
§  6500,  subd.  7,  and  holding  that  an 
order  setting  aside  an  execution  sale  is 
an  order  made  after  judgment  afifecting 
a  substantial  right,  and  hence  is  ap- 
pealable. 
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111,    16.  DecisioiiB  Affecting  Pleadings  —  a.  Amendment  of 

Pleadings —In  General.  —  See  note  1. 

114.  e.  Judgments  on  Pleadings.  — See  notes  i,  2. 
/.  Orders  Affecting  Demurrers.  —  See  note  3. 

115.  See  note  i. 

116.  See  note  i. 

117.  niimitsal.  —  See  note  2. 

118.  17.  Provisional  Remedies  —  ^j.  Judgments  IN  Attach- 
ment Proceedings  — (i)  Generally.  —  See  notes  i,  2. 

119.     Plea  in  Abatement.  —  See  note  I. 

111.     1.  North    Carolina.  — "  Ayers  paragraph  the    plaintiff   has  failed    to 

V.  Makely.  131  N.  Car.  60.  reply,  is  a  final  judgment,  and  appeal- 

114.  1.  Duffy  V.  Meadows,  131  N.  able,   although  a  reply  was   made  to 
Car.  31.  another  paragraph.     Kern  v.  Saul,  14 

8.  Hew  York.  —  An   order   granting  Ind.  App.  72. 

a  motion  for  judgment  on  a  pleading  IIT.     2.  See  Johnson  v.  Porter,  115 

as  frivolous   is  appealable.     Halliday  Ga.  401;  Holland  7'.  Saul,  115  Ga.  511. 

V.    Barber,   (Supm.   Ct.   App.   T.)    38  Complaint.  —  Peters    v.    Lewis,    28 

Misc.  (N.  Y.)  116.  Wash.  366. 

3.  Baithrop  v.  Kona  Coffee  Co.,  10  11§.  1.  iVew  Mexico.  —  Lyndon- 
Hawaii  398  [citing  2  Encyc.  OF  Pl.  ville  Nat.  Bank  v.  Folsom,  10  N.  Mex. 
AND  Pr.  115,  116J;  Gillespie  v.  Cole-  306;  Schofield  r.  American  Valley  Co., 
man,  98  Va.  276  [citing  2  Encyc.  of  9  N.  Mex.  485.  But  see  Laws  1S99, 
Pl.  and  Pr.  114].  See  also  Padley  v.  c.  75,  §§  8,  9. 
Gregg,  26  Wash.  322.  8.  Schofield  v.  American  Valley  Co., 

A  Decree  Sastaining  a  Demnrrer  to  a  9  N.  Mex.  485. 

Croes-bill  and  dismissing  the  same  on  ForeignAttachment.  —  BellahrA  Poole, 

motion  for  want  of  equity  is  not  ap-  202  Pa.  St.  71. 

pealable  under  Civ.  Code  Ala.,  §  427.  After  the  Voluntary  Diimissal  of  the 

Btckley    v.    Bickley,     129    Ala.    403;  Main  Action  error  cannot  be  assigned 

Throne   Franklin   Shoe   Co.  v.  Gunn,  to  a  previous  order  dissolving  an  at- 

123  Ala.  640.  tachmeni  issued  in  such  action,  since 

Wieeonsin  Statnte. —  An  order  sustain-  there  is  no  appealable  final  judgment 

ing  a  demurrer  is  expressly  made  ap-  to  support  an  appeal   from   the  order 

pealable  by  Slat.  Wis.  (1898),  ^  3069.  dissolving  the  attachment.     Schofield 

Quayle  v.  Bayfield  County,  114   Wis.  v.  American  Valley  Co.,  9  N.  Mex.  485. 

108.  119.     1.   Missouri.   —    In    Hull    v. 

115.  1.  Barthrop  ».  Kona  Coffee  Beard.  80  Mo.  App.  200,  in  which  case 
Co.,  10  Hawaii  398  [citing  2  Encyc.  of  an  attachment  suit  was  instituted  in  a 
Pl.  and  Pr.  115]:  Gillespie  v.  Cole-  justice  court  under  Rev.  Stat.  Mo., 
man,  98  Va.  276  [citing  2  Encyc.  of  Pl.  §  6384,  and  an  appeal  was  taken  10  the 
and  Pr.  114  et  seq.\\  Williamson  v.  Circuit  Court  where  the  judgment  was 
Joyce,  137  Cal.  151;  Johnson  if.  Porter,  affirmed,  it  was  said,  on  appeal  from 
115  Ga.  401;  Holland  v.  Saul,  115  Ga.  such  judgment  of  affirmance:  "  The 
51T.  judgment  on  the  issue  in  abatement  is 

116.  1.  Barthrop  v.  Kona  Coffee  no  more  than  an  interlocutory  judg- 
Co.,  10  Hawaii  398  [citing  2  Encyc.  op  ment.  It  is  not  a  final  judgment 
Pl.  and  Pr.  116];  Gillespie  zf.  Cole-  within  the  meaning  of  the  Act  of  1891." 
man,  98  Va.  276  [citing  2  Encyc.  of  Pl.  See  also  Laun  v.  Pfister,  69  Mo.  App. 
and  Pr.  ii^et  seq.\  629 

Judgment  for  Defendant  upon  Plaintiff's  Dischax^ng  Attachment.  —  In  Colorado 

Failure    to    Reply.  —  Under     Burns's  an  order  dissolving  an  attachment  is 

Annot.  Stat.  Ind.  (1894),  §  348,  it  has  interlocutory  and  no  appeal  lies  from 

been  held   that  a  judgment   that   the  such  an  order.     Bogert  v.  Adams,  5 

plaintiff  take  nothing  by  his  complaint  Colo.  App.  510. 

and    that   the   defendant    recover   his  In  AV/z/Mr^j' the  Court  of  Appeals  has 

costs,  on  overruling  a  demurrer  to  one  jurisdiction  of  an  appeal  from  an  order 

paragraph  of    the  answer,    to  which  discharging  an  attachment  but  giving 
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119.    (2)  Affecting  a  Substantial  Right.  —  See  aote  3. 
lai.    c.  Orders  Affecting  Receiverships— (i)  G^^^^ra/Zj'. 
—  See  note  2.     See  also  RECEIVERS. 

199.    (2)   When  Appealable.  —  See  note  4. 

133.  d.  Decisions  Affecting  Injunctions  —  (i)  Gen- 
erally —  Discretionary.  —  See  note  I . 

19S.     (4)  Statutory  Construction.  —  See  note  5. 

1 38.  18.  Decisions  Affecting  Habeas  Corpus  —  When  Appealable.  — 
See  note  2.     See  also  HABEAS  CORPUS. 

199.  19.  Decisions  in  Cases  of  Contempt  —  Generally.  —  See 
note  I.    See  also  Contempt. 

133.    22.  Decisions  Affecting  Quo  Warranto.  —  See  note  2. 

133.  24.  Decisions  Affecting  Costs  — a.  Generally.  See 
note  3.    See  also  Costs. 

judgment  for  the  debt  sued  for  where  Chapman  v.  Atlantic  Trust  Co.,  (C.  C. 

I  he  amount  is  sufficient  to  authorize  A.)  119  Fed.  Rep.  257. 

an   appeal.    Schnabel   v.    Jacobs,  105  193.     1.  Prindplas    of    Beview.   — 

^y*  774-     See  also  Cabell  v.  Patterson,  Chickerin^  v.  Chickering.  (C.  C.  A.) 

98  Ky.  520.  120  Fed.  Rep.  69. 

In  Pennsylvania  d^n  ot^^i  6\%soW\ng  lojoDOtion    Bond.  —  Whether    an   in- 

or  refusing  to  dissolve  an  attachment  junction    bond   ought    to   have   been 

under  the  Act  of  1869  is  but  an  inter-  required  will  not  be  considered  on  ap- 

locutory  order  from   which  no  appeal  peal.     Brig^s  r.  Neal,  (C.  C.  A.)  120 

lies.     Slingluff  v,  Sisler,    193   Pa.  St.  Fed.  Rep.  224. 

264;    Lafferty    v,    Corcoran,    175    Pa.  13ft*     6.   Washington.  —  An  Order 

St.  5.  Granting  a  Temporary  Injunction  is  ap- 

In  IVashington  an  order  discharging  pealable.     See  Ball.  An  not.  Codes  & 

an  attachment  is  not  appealable  under  Stat.   Wash.  (1897),  §  6500,    State    r. 

the  statutes.    Spokane  Dry  Goods  Co.  Superior  Ct.,  28  Wash.  403. 

V,    Fritz,    26    Wash.    433;    Jensen    v.  An  Order  Refusing  a   Temporary  In- 

Hughes,  12  Wash.  661.  junction  is  not  appealable  unless  there 

119.  8.  Minnesota — Order  Refusing  is  a  finding  that  respondent  is  in- 
to  Dissolve  Attachment, — An  appeal  from  solvent.  Peters  z\  Lewis,  28  Wash.  366. 
an  order  refusing  to  dissolve  an  attach-  Where  the  Injunction  Is  Denied  upon 
ment  cannot  be  prosecuted  after  the  a  Demurrer  to  the  Complaint  such  de- 
attachment  has  been  released  by  exe-  olal  is  merely  incidental  to  the  rules 
cutingand  filing  the  statutory  bond  for  upon  the  sufficiency  of  the  complaint, 
that  purpose.  Thomas  v.  Craig,  60  and  hence  the  order  sustaining  the  de- 
Minn.  501.  murrer  and  denying  the  injunction  is 

191.    8.  Prindples  of  Beview.  —  The  appealable  although  it  does  not  appear 

appointment  of  a  receiver  is  a  matter  ttiat  the  defendant  is  insolvent.    Peters 

resting  within  the  trial  court's  discre-  v.  Lewis,  28  Wash.  366. 

tion,  which  will  not  be  reviewed  ex-  Wisconsin. —  An    Ofder  Refusing   a 

cepi  for  gross  abuse.     Briggs  s/.  Neal,  7Vf«/tfrory/»/«»r/»V«  Is  expressly  made 

(C.  C.  A.)  120  Fed.  Rep.  224.  appealable     by    Stat.    Wis.,    §    3069. 

139,    4.  An  Order  Directing  Persons  Quayle  v.  Bayfield  County,  114  Wis. 

Kot  Parties  to  the  Proceedings  to  Pay  108. 

Over  Money  or  to  turn  over  property  to  13S.    2.  United  States  Conrts.  —  Rice 

the  receiver  is  final  as  to  such   per-  v,  Ames,  180  U.  S.  371. 

sons,  and  hence  is  by  them  appealable.  139.    1.  Kentucky.  —  Nienaber    v. 

State  V.  0*Day,  41  Oregon  495.  Tarvin,  104  Ky.  149. 

An  Order  Befosing  to  Settle  a  Beoeiver's  North  Dakota,  —  State  v,  Massey,  10 

Acoonnti  and  dismissing  his  petition  for  N.  Dak.  154. 

a  judgment  for  a  deficiency  in  his  costs  13d«    2.  Watkins    v.    Venable,    99 

and  expenses,  after  the  confirmation  of  Va.  440. 

the  sale  of  the  receivership  property,  133.    8.  Murray  v.  Northern   Pac. 

is  final,  and  appealable  by  the  receiver.  R.  Co.,  26  Mont.  26S. 
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135.  *.  Final  Orders  —  Bea^jvstment  of  Cofti. — See  note  6. 

136.  d.  Temporary  Alimony. —  See  note  2. 

25.  Deciaioas  in  Condemnation  Froceodings  —  eeneraUj.  -^ 
See  note  3. 

137.  26.  Decisions  on  Motions  for  Hew  Trial  —  a.  Generally. 
—  See  note  2. 

b.  Orders  Granting  New  Trial.  —  See  note  3. 
140.    27.  Decisions  Affecting    Beference  —  a.  Generally, — 
See  note  i.     See  also  supra,  II.  2.  c.  Decrees  Ordering  Reference. 

143.  29.  Decisions  Ajffecting  Execntions.  —  See  note  2. 

144,  81.  Decisions  in  Actions  of  Partition.  —  See  note  6. 
146.    88.  Appeals  in  Criminal  Cases  —  b.  Under    Modern 

Practice.  —  See  note  2. 

148.     Whan  as  Appeal  May  Be  Taken.  —  See  note  I. 

DeereelmpotiagLienforCotte.  —  A  de-  Matter  of  Collis,  78  N.  Y.  App.  Div. 

eree  making  the  fees  of  a  master  and  495. 

of  an  attorney  a  lien  upon  property,  136.    8.   Hew    York.   —    Davis    v, 

and  ordering  a  sale  of  the  properly  in  Davis,  78  N.  Y.  App.  Div.  500. 

the  event  of  failure  to  pay  such  costs,  8.  Mackinaw  City  v.   U.  S.,  (C.  C. 

is  final    and    appealable.      Neher    v.  A.)  120  Fed.  Rep.  253. 

Crawford,  10  N.  Mex.  725.  137.    9.  Siraley   v.    Payne,  43   W. 

Seenritj  for  Costs. —  In  Maryland  an  Va.  185,  citing  with  approval  2  Encyc. 

appeal  lies  from  an  order  refusing  to  of  Pl.  and  Pr.  137. 

require  a  nonresident  plaintiff  to  give  8.  Kentucky,  —  Mergenthal  v.  South 

security  for  costs.     Watson  v.  Glassie,  Covington,  etc.,   St.    R.  Co.,  104  Ky. 

95  Md.  658,  in  which  case  the  court  424. 

said:  **  The  order  appealed  from  de-  Order  Denying  Motion  to  Amend  Find- 
nies  and  forever  denies  to  the  defend*  ings  and  Oonelusions  of  Law.  —  An  order 
ants,  if  it  should  be  allowed  to  stand,  a  denying  a  motion  to  amend  the  find- 
most  valuable  statutory  right.  And  ings  and  conclusions  of  law  is  not  ap- 
while  it  is  true,  as  contended  by  the  pealable.  Lamprey  v,  St.  Paul,  etc., 
appellee,  that  costs  are  within  the  dis-  R.  Co.,  86  Minn.  509. 
cretion  of  the  court,  and,  therefore,  no  140,  1.  Interloentory  Decree.  — 
appeal  will  be  allowed  from  an  order  Shankle  v.  Whitley,  131  N.  Car.  168. 
allowing  or  denying  them,  yet  the  143.  2.  Orders  Conflrming  Ezeontion 
order  appealed  from  in  this  case  is  Bale  are  final  and  appealable.  Dakota 
not  such  an  order.  By  it  costs  are  not  Invest.  Co.  v,  Sullivan,  9  N.  Dak.  303. 
dealt  with,  but  the  defendant  is  de-  See  also  supra ^  II.  15.  d.  Setting  Aside 
prived  of  his  statutory  right  to  secure  Judicial  Sales. 

himself  against  loss  in  case  of  certain  144*     6.   Gilleylen    v,    Martin,    73 

contingencies."      See    also    Security  Miss.    695.    citing    with    approval    2 

FOR  Costs.  Encyc.  of  Pl.  and  Pr.  144. 

In  Wisconsin  orders  requiring  or  re-  146.    8.  State  v.  Morris,  22  Mont,  i 

fusing  to  require  security  for  costs,  not  \citing  2  Encyc.  of  Pl.  and  Pr.  146]; 

being  enumerated  under  Stat.  Wis.,  Campbell  v.  State,  129  Ala.   72.     See 

^  3069,  which  enumerates  appealable  also  State  v.  O'Brien,  19  Mont.  6. 

orders,  are  not  appealable.    Cullen  v.  Judgment  by  Confession  Without  Entry 

Hanisch,  114  Wis.  24.  of  Judgment.  —  In   Campbell  v.  State, 

135.    6.  Order    Denying    Motion    to  123  Ala.  72,  the  record  recited  a  judg- 

Betaz  Costs.  —  An  appeal  does  not  lie  ment  by  confession  for  the  fine  and 

directly  from  an  order  denying  a  motion  costs,  but  there  was  no  judgment  pro- 

to  retax  costs;  the  appeal  should  be  nounced,  and  it  was  held  that  the  de- 

from  the  judgment.     State  r.  Millis,  19  fendant  was  not  entitled  to  an  appeal. 

Mont.  444  Following  Ayers  v.   State,  71   Ala.  11, 

CommJisioneri'  Costs.  —  An  order  de-  and  Nichols  v.  State,  100  Ala.  23. 
nying  a  motion  for  the  relaxation  of  a  146.     1.  Appeal  ftam  Reversal  of  Con- 
commissioner's    costs    is    appealable.  Tietion.  —  Where   a   Circuit   Court   re- 
S«c  Code  Civ.   Pm.   N.  Y.,  g    1356.  verses  a  judgment  of  conviction  in  a 
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148. 

151. 

Appeal  - 
154. 

And  see 
155. 
157. 


Bemnmr.  —  See  notes  2,  3. 

Order  after  Gonviction.  —  See  note  J, 

in.  Pabties  to  Appellate  Pboceeddigs  —  1.  Who  May 

-a.  In  General.  —  See  notes  1,  2, 

C.   INTERVENORS  —  HeoeMary  Prerequiiitat.  —  See  note  2. 
generally  INTERVENTION. 
See  note  i. 

e.  By  Nonresident  Defendants.  —  See  note  2. 
/.  By  Successful  Party.  —  See  notes  5,  6. 


lower  court,  error  lies  on  the  part  of 
the  state  from  the  Supreme  Court  to 
review  the  judgment  of  reversal.  See 
Bates's  An  not.  Stat.  Ohio  (1897), 
g  73o6rt.  Stale  v,  Budd,  65  Ohio  St.  i. 
1 4§ .    2.  Demurrer  to  Indictment.  —  In 


that  where  in  a  proceeding  instituted 
in  a  chancery  court  to  dissolve  a  cor- 
poration under  the  statute  (Civ.  Code 
Ala.,  §  1291),  a  receiver  is  appointed, 
a  creditor  of  the  corporation,  after  the 
decree  of  dissolution,  who  files  a  pe- 


Alontana  an  appeal  may  be  taken  by  the    tition  in  the  cause  for  an  order  requir- 


state  from  a  judgment  for  the  defend 
ant  on  a  demurr<.t  to  the  indictment 
or  information.  See  State  v,  O'Brien, 
19  Mont.  6. 

3.  Demurrer  Snstained  to  Complaint.  — 
Where  a  demurrer  is  sustained  to  a 
criminal  complaint  tiled  in  a  justice's 
court,  the  state  has  no  right  of  appeal 
under  a  statute  which  allows  an  appeal 
from  a  judgment  **  for  the  defendant 
on  a  demurrer  to  the  indictment  or 
information."  State  v.  Morris,  22 
Mont.  I. 

7.  '* Order  Made  after  Judgment"  — 
Order  8astainin|^  Plea  of  Former  Acqait- 
tal.  —  In  Montafta^  under  a  statute  pro- 
viding that  an  appeal  may  be  taken  by 


ing  the  payment  of  his  debts,  but  who 
does  not  make  himself  a  party  to  the 
record,  cannot  appeal  from  the  order 
of  the  court  appointing  the  receiver. 

154.  2.  Other  Parties  Mnst  Consent 
to  Intervention.  —  One  not  a  party  to 
the  record  will  not  be  permitted  with- 
out notice  to  or  consent  of  the  parlies 
to  intervene.  Louisville,  etc.,  R.  Co. 
V.  Com.;  104  Ky.  226. 

155.  1.  See  Louisville,  etc.,  R.  Co. 
V,  Com.,  104  Ky.  226. 

Persons  Interested  May  Be  Heard. — 
Miller  v,  Socorro,  9  N.  Mex.  416. 

Taxpayer. — Compare  Miller  v.  Socorro, 
9  N.  Mex.  416. 

157.  2.  Manhard  Hardware  Co.  v. 
the  state  "  from  an  order  made  after  Rothschild,  121  Mich.  657,  citing  2 
judgment  affecting  the  substantial  Encyc.  of  Pl.  and  Pr.  157. 
rights  of  the  state,"  it  has  been  held  6.  Karter  v.  Peck,  121  Ala.  636; 
that  the  state  is  not  entitled  to  an  ap-  Gray  v.  Jones,  178  111.  169,  in  each  of 
peal  from  an  order  to  the  effect  that  the  which  cases  the  court  ciud  2  Encyc  of 
defendant's  plea  of  former  acquittal  is  Pl.  and  Pr.  157.  See  alsoCottingham 
valid.     Slate  v,  O'Brien.  19  Mont.  6.         v.    Greely,    123   Ala.   479;    Watson   v, 

151.     1.  Kidd   V.   Morris,   127  Ala.     Jones,  121  Ala.  579. 
393:  Ladd  c.   Kuhn,   154  Ind.  313,  in        Appeal  by  Demurrant  Where  Demurrer 


each  of  which  cases  the  court  cited  2 
Encyc.  of  Pl.  and  Pr.  151.  See  also 
the  following  cases: 

Alabama,  —  Roden  v,  Jasper  Town, 
etc..  122  Ala.  374. 

Illinois,  —  Anderson  v.  Steger,  173 
111.  1\2,  per  Cartwrighl,  J. 

Maryland.  —  Grabill  v.  Plummer,  95 
Md.  56. 

2.  Alabama,  —  Kidd  v,  Morris,  127 
Ala.  393. 

Cktrnishment  Prooeedings.  —  Santa  Fe 
Pac.  R.  Co.  V.  Bossut,  10  N,  Mex. 
322. 

As  Creditor  —  Appeal  from  Order  Ap- 
pointing Receiver.  —  In  Roden  v.  Jasper 
Town,  etc.,  122  Ala.  374,  it  was  held 


Is  Sustained.  —  Where  there  are  several 
grounds  of  demurrer  and  the  demurrer 
is  sustained  on  one  ground,  the  de- 
murrant is  not  entitled  to  appeal  for 
the  purpose  of  testing  the  questions  in- 
volved in  the  other  grounds  of  de- 
murrer. Cottingham  v.  Greely.  123 
Ala.  479;  Watson   v.    Jones,    121  Ala. 

579- 

Appeal  by  Suoeessftil  Defendant. —  A 
defendant  who  has  not  sought  any 
affirmative  relief  cannot  appeal  from 
a  judgment  dismissing  the  complain- 
ant's bill,  though  the  order  of  dismissal 
was  placed  upon  one  of  several  grounds 
urged  by  the  defendant,  which  was 
not   the  one  that  the  defendant  espe- 
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157,     [Likewise  a  defendant  against  whom  no  liability  has 
been  adjudged  cannot  appeal.     See  note  6a.] 

g.  Parties  Failing  to  Appeal.  —  See  notes  7,  8. 
Itl8.     See  note  i. 

A.  Appeals  by  Representative  Parties  —  (i)  Gen- 

erally.  —  See  note  2. 

159.  (2)  Next  Friend,  —  See  note  3. 

160.  y.  ActualControversy  Must  Exist  — ThBEnio  Stated. 

—  See  note  2. 

k.  Appealable    Interest  —  (1)  Generally,  —   See 
note  7. 

161.     Befinition.  —  See  note  i. 

daily    desired    to    have    adjudicated,  judgment  partitioning  the  lands  of  his 

Codlin  V.  Kohlhausen,  181  U.  S.  151.  testator  without  joining   the  personal 

Where  Interlocutory  Judgment  ik  for  representative.  King  v.  Middles- 
One  Party  and  Final  Judgment  Is  for  borough  Town,  etc.,  Co.,  106  Ky.  73. 
Another.  —  Where  an  order  is  made  Committee  of  If  on  Compos.  —  Where  an 
dissolving  an  attachment,  but  final  action  is  brought  by  the  committee 
judgment  is  rendered  for  the  plaintiff,  of  a  fwn  compos^  the  committee  rather 
the  latter  cannot  appeal  from  the  order  than  the  non  compos  is  the  proper  party 
dissolving  the  attachment!  Bogert  v.  appellant.  Shepherd  v.  Snodgrass,  47 
Adams,  5  Colo.  App.  510.  W.  Va.  79. 

Where  Defendant  in  Criminal  Proseou-  Substitution  of  Assignee.  —  Where  the 

tion  Is  Acquitted  and  Sentenced  to  Lunatie  record    shows    that    after    the    judg- 

Asylum.  —  In  JZ/jjixj*^// an  appeal  does  ment    is    rendered   it    is    assigned  to 

not  lie  from  an  acquittal  of  murder  on  the  plaintiff's  attorneys,  the  contention 

the  ground  of  insanity,  although  de-  that  therefore  such   assignees  should 

fendant   be  sentenced   to  the   lunatic  be  substituted  as  the  real  parties  in  in- 

asylum.     Caffey  v.  State,  78  Miss.  645.  terest,  instead  of  plaintiff,  in  the  appei- 

157.  6.  Gray  v,  Jones,  178  111.  169,  late  court,  is  without  merit;  such  sub- 
quoHng  with  approval  2  Encyc.  of  Pl.  stitution  being  neither  required  nor 
AND  Pr.  157.  authorized  by  Code  Iowa,  g  3476,  pro- 

6a.  Witt  V.  Baars,  36  Fla.  119.  viding  that  no  action  shall  abate  by  the 

7.  Sec  also  McCallum  v,  Culpepper,  transfer  of  any  interest  therein,  nor  by 
41  Fla.  107;  McNamara  v.  Schwaniger,  any  other  statute.  Emerson  v.  Miller, 
106  Ky.  1.  115  Iowa  315. 

8.  Rose  V.  Hale,  185  111.  378,  citing  159.  3.  Guardian  ad  Litem.  —  Gris- 
with  approval  2  Encvc.  of  Pl.  and  Pr.  wold  w  Thornton,  129  Ala.  454. 

157.  1«0.   2.  Wirtht/.Wirth.iSi  Mass.541. 

keoeesity  for  Cross-appeal.  -—  In  Dress-  7.  Ladd  v.  Kuhn,  154  Ind.  313,  citing 

man  v,  Simonin,   104  Ky.  693,  it  was  with  approval  2  Encvc.  of   Pl.   and 

held  that  the  appellee  unless  he  prose-  Pr.  160. 

cutes  a  cross-appeal   cannot  question  Wisconsin. — 7«  r^  Aid  rich,  114  Wis. 

the   validity   of   the   ordinance    under  308. 

which  the  appellant  asserts  title.  161.     1.  Ladd  v.  Kuhn,  154  Ind.  313; 

158.  1.  Beview  at  Instance  of  Appel-  Penn  Mut.  L.  Ins.  Co.  v.  Creighton 
lee.  — Where  the  plaintiff  alleges  a  Theatre  Bldg.  Co.,  51  Neb.  659; 
partnership  which  the  defendant  de-  Shepherd  v,  Snodgrass,  47  W.  Va.  79, 
nics,  and  the  finding  of  the  trial  court  in  each  of  which  cases  the  court  cited 
is  against  the  plaintiff,  he  cannot,  on  with  approval  2  Encvc.  of  Pl.  and  Pr. 
defendant's  appeal,  have  such  finding  i6t. 

reviewed.     Mack  v.  Wurmser,  135  Mo.  The  Interest  of  a  Citizen  in  the  General 

58.  Public  Welfare  is  insu6ficient  to  sustain 

%,  Shepherd  v.  Snodgrass,  47  W.  Va.  an  appeal  by  him  from  a  decision  in  a 

79,  citino  2  Encvc.  of  Pl.  and  Pr.  is8.  case  in  which  he  has  no  interest  except 

Appeal  by  Besiduary  Devisee  firom  Judg-  as  a  citizen  of  the  community  which  is 

ment  of  Partition.  —  A  residuary  devisee  primarily  concerned  in  the  decision  of 

may,  it   would  seem,   appeal  from  a  the  case.     In  re  Aldrich,  114  Wis.  308. 
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167.    /,  Subsequent   Conveyance   of   Interest.  —  See 
note  2. 

m.  Appeals  by  **  Party  or  Person  Aggrieved  "  — 

(i)  Generally,  —  See  note  4. 

169.  (2)  Construction  of  Statutes.  — See  note  i. 

170.  See  note  i. 

(3)  Appeals  from  Probate.  —  See  note  3. 
173.    2.  Waiver  of   Eight  of  Appeal  — a.  In   General.— 
See  note  3. 

b.  By  Stipulation.  —  See  note  4. 


167.  2.  Ward  v.  Ward.  50  W.  Va. 
517,  citins*  with  approval  2  Encyc.  of 
Pl.  and  Pr.  167. 

4.  Cunningham  v,  Porchet,  23  Tex. 
Civ.  App.  80,  citing  2  Encyc.  of  Pl. 
AND  Pr.  167. 

By  Stookholder.  —  A  stockholder  can- 
not appeal  from  an  order  appointing 
a  receiver.  McFarland  z/.  Pierce,  151 
Ind.  546. 

Appeal  from  Order  Settling  AdminlBtra- 
tor'e  Account.  —  An  administrator  can- 


sentative.  Shaw  v.  Hunaphrey,  96  Me. 
397,  in  which  case  the  court  said: 
**  The  liability  of  a  surety  upon  such  a 
probate  bond  is  only  contingent  upon 
the  failure  of  his  principal  to  pay  the 
amount  with  which  he  may  stand 
charged.  The  surety  is  not  a  party  so 
directly  interested  that  he  can  be  con- 
sidered as  *  aggrieved  '  by  a  decree  of 
the  court  respecting  the  settlement  of 
his  principal's  account.  It  has  accord- 
ingly  been   repeatedly   beid    by    this 


not  as  such  appeal  from  an  order,  en-  court  that  a  surety  upon  such  a  bond 

tered  on  the  settlement  of  his  account,  has  no  right  of  appeal  from  a  decree  of 

disallowing  a  personal  claim  filed  by  a  judge  of  probate  allowing  or  disal- 

him   against  the   estate,  since  as  ad-  lowing  the  account  filed  by  the  princi- 

ministrator   he   is   not   aggrieved    by  pal  on  the  bond,  or  by  the  principal's 

such  order.     In  re  Barker,  26    Mont,  legal  representative."     Citing  Probate 

27().  Judge  V,  Quimby,  89  Me.  574;  Tux- 

Trottee  Claiming  ?nnds  in  Handi  of  bury's  Appeal,  67  Me.  267;  Woodbury 

Sxecntor.  —  Where    a    trustee    claims  v,  Hammond,  54  Me.  332. 


funds  in  the  hands  o(  an  executor, 
but  does  not  present  such  claim,  he  is 
not  a  party  aggrieved  by  a  decree  dis* 
tribuling  such  funds.  Matter  of  Bur- 
dick,  112  Cal.  387. 

169.  1.  Shaw  V,  Humphrey,  96 
Me.  397, 

170,  1.  McFarland  v.  Pierce,  151 
Ind.  546,  citing  2  Encyc.  of  Pl.  and 
Pr.  170. 

Meaning  of  Word  '*  Aggrieved.*'  — 
Miller  v.  Fiss,  (Supm.  Ct.  App,  T.)  21 
Misc.  (N.  V.)  66,  citing  2  Encyc.  of  Pl, 
AND  Pr,  170. 


173.  8.  Effect  of  Electing  to  Bring 
Error.  —  In  Thomas  v.  Churchill,  48 
Neb.  266,  a  petition  in  error  was  filed 
in  the  Supreme  Court  on  behalf  of  the 
unsuccessful  party  in  the  trial  court 
for  the  purpose  of  having  (he  proceed- 
ings in  that  court  reviewed,  but  the 
parties  entitled  the  case  as  being  in  the 
Supreme  Court  on  appeal  and  treated  it 
as  such  in  the  briefs  filed.  The  court 
said:  "  It  has  been  held  that  where 
the  party  bringing  a  case  to  this  court 
files  a  petition  in  error,  he  will  be  pre- 
sumed to  have  elected  to  proceed  by 


3.  Appeal  by  Surety  upon  Probate  Bond    error  and  not  by  appeal."    Citing  Mon- 


Given  by  Trostee.  —  The  surety  on  a 
trustee's  probate  bond  is  not  a  party  so 
directly  interested  that  he  can  be  con« 
sidered  as  "  aggrieved  "  by  a  decree 
of  the  court  respecting  the  settlement 


roe    V,   Reid,   46   Neb.   316;    Beatrice 
Paper  Co.   v,   Beloit  Iron  Works,  46 
Neb.  900;  Woodard  v.  Baird,  43  Neb. 
310. 
4.  Lundon  v.  Waddick,  98  Iowa  478, 


of  his  principal's  account.    A  surety  citing  with  approval  a  Encyc.  of  Pl. 

upon  such  a  bond  has  no  right  of  ap*  and  Pr.  173. 

peal  from  a  decree  of  a  judge  of  pro-        Belease  of  Erron,  —  Ward  v.  Ward, 

bate  allowing  or  disallowing  the  ac-  50  W.  Va.  517,  wherein  the  zoMXlquotes 

count  hied  by  the  principal    on   the  with  approval  3  Encyc.  of  Pl.  and 

bond,  or  by  the  principal's  legal  repre-  Pr.  174,  note  under  this  catch  Hoe, 
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175.    c.  Acceptance  of  Benefits  — (i)  Payment  of  or  on 

tlu  Judgment,  —  See  note  i . 

Payment.  —  See  note  2. 

1 77.  (X)   Tendering  Back  the  Money  Paid.  —  See  note  6. 

178.  (5)  By   Execution   of  Judgment.  —  (a)  Generally.  — See 
note  3. 

179.  d.  Inconsistent  Position.  —  See  note  3. 

180.  See  note  i. 

181.  g.  Payment  of   Judgment   by  Appellant.  —  See 
note  3. 

1T5.  1.  Manlove  v.  State,  153  Ind.  if  the  judgment  were  reformed,  we  see 
80:  McGrew  v.  Grayston,  144  Ind.  165;  no  reason  why  his  acceptance  of  them, 
Lundon  2/.  Waddick.gS  Iowa478;  Dun-  especially  while  ignorant  of  the  mis- 
ham  V,  Randall,  etc.,  Co.,  ii  Tex.  Civ.  take,  should  stand  in  the  way  of  his 
App.  265,  in  each  of  which  cases  the  gettinjr  his  additional  rights.'* 
court  cited  with  approval  2  Encyc.  op  177.  6.  Dunham  v,  Randall,  etc., 
Pl.  and  Pr.  174.  See  also  Glassburn  Co.,  11  Tex.  Civ.  App.  265,  in  which 
V.  Deer,  143  Ind.  174;  Male  v.  Harlan,  case  the  court  follovted  Paine  v.  Wool- 
12  S.   Dak.  627.  ley,   80   Ky.    581,   and    declared    that 

Aoqnieioeiioe  —  Compliance  with  Terms  Murphy  v.  Murphy,  45  Ala.  123,  and 

of  Writ  of  Afandamus,  —Jacksonville  McCreeliss  v,   Hinkle,  17  Ala.  459,  do 

School  Disi.  V,  Crowell.  33  Oregon  11.  not    support     the    contrary    docirine. 

Pretnmptloii  as  to  Trnth  of  Answer  in  The  court  also  quoted  with  approval  2 
Bar. —  Where  the  appellee  files  a  veri-  Encyc.  of  Pl.  and  Pr.  174-176. 
fied  answer  in  bar  alleging  that  the  ap-  178.  8.  Male  u.  Harlan,  12  S.  Dak. 
pellant  has  voluntarily  accepted  the  627,  ^'////^ 2  Encyc.  of  Pl.  and  Pr.  178. 
benefits  of  the  judgment  appealed  A  Sale  under  a  Decree  of  Foreclosure 
from,  and  the  appellant  allows  three  will  prevent  the  plaintiff  from  appeal- 
months  to  elapse  without  denying  its  ing  from  so  much  of  the  decree  as  ex- 
truth  or  questioning  its  legal  suffi-  cepts  a  lien  in  favor  of  a  defendant 
ciencv,  it  will  be  presumed  that  the  other  than  the  mortgagee.  Male  v. 
facts  stated  in  the  answer  are  true  and  Harlan,  12  S.  Dak.  627. 
the  appeal  will  be  dismissed.  Mc-  179.  3.  Field  v.  Great  Western 
Grew  V.  Grayston,  144  Ind.  165;  Glass-  Elevator  Co.,  6  N.  Dak.  424  [citing  2 
burn  V.  Deer,  143  Ind.  174.  Encyc.  of  Pl.  and  Pr.  179];  Wheelock 

Where  the  Judgment  Is  Severable,  so  v.  Myers,  64  Kan.  47;  Male  v.  Harlan, 

that  an  appeal  as  to  one  portion  thereof  12  S.  Dak.  627. 

will  not  affect  the  other  portion,  an  In  Criminal  Cases— Eifect  of  Acceptance 
acceptance  of  benefits  under  one  por-  of  Pardon.  —  Where  a  defendant  who 
tion  will  not  estop  the  party  so  accept-  has  been  convicted  of  seduction  mat- 
ing from  appealing  as  to  the  other  ries  the  girl  and  accepts  a  pardon,  he 
portion.  Wishek  \j.  Hammond,  10  K.  is  not  entitled  to  appeal  even  though  a 
Dak.  72.  See  also  suffra^  II.  8.  Appeal  fine  and  costs  have  been  assessed 
from  Portion  of  Decision.  against  him,  because  his  liabiliiy  (or 

2.  Smith  V.  Patton,  128  Ala.  611,  cit-  the  fine  and  costs  cannot  be  reached 

ing  2  Encyc.  of  Pl.  and  Pr.  175.  except  by  overturning  the  judgment  as 

Georoia.  —  Owens  z'.  Read  Phosphate  a  whole.     Manlove  v.  State,  153  Ind. 

Co.,  ITS  Ga.  768.  80. 

Where   Judgment   Is   for   Insnfllcient  1§0,    1.  Effect  of  Appeal  to  Another 

Amoont  and  Party  Is  Ignorant  of  lUstalte.  Cotirt.  —  Where  a  party  has  a  right  to 

—  In    Jackson    v.    Brockton,    (Mass.  appeal  to  the  District  Court  or  to  the 

1902)64  N.  E.  Rep.  418,  the  judgment  Supreme  Court,  an  appeal  to  the  former 

was    reversed    because    apparent    of  will  prevent  him  from  appealing  to  the 

record   that  it  was  for  a  less  amount  latter.     Field  v.  Great  Western  Eleva- 

than   the    plaintiff    was    entitled    to,  tor  Co.,  6  N.  Dak.  424,  citing  2  Encyc. 

although  he  had   accepted   payment,  of  Pl.  and  Pr.  180. 

The  court  said:     "When  a  party  has  1§1.      8.    Springer    v.    Merchants* 

taken  under  a  judgment  only  benefits  Nat.   Bank,  67  111.   App.  317,  citing  2 

to  which  be  equally  would  be  entitled  Encyc.  of  Pl.  and  Pr.  181, 
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1 8a.    3.  Joint   Parties  —  a.  The    General    Rule.  —  See 
note  5- 

188.  d.  When  One  Joint  Party  May  Appeal  Alone.  — 

See  notes  i,  2. 

1 89.  e.  Parties  Not  United  in  Interest.  —  See  notes  i,  2. 
/.  When  Separate  Interests  May  Appeal  Jointly. 

—  See  notes  4,  5. 

Contra.  —  Cowell  v.  Gregory,  130  N.  quired  by  Burns's  Stat.  Ind.  1901,  §647. 

Car.   80,    Douglas,   J.,   dissenting   and  Brown  v.  Sullivan,  158  Ind.  224. 

declaring  that  the  rule  is  well  stated  In  Massaohosetts   from   a  very  early 

in  2  Encyc.  of  Pl.  and  Pr.  181.  time  independent  parties  joined  in  an 

189.  6.  French  V.  Pelers,  177  Mass.  action  have  had  the  right  without 
568,  wherein  the  court  in  staling  the  joining  their  codefendants  to  have  re- 
general  rule  cited  2  Encyc.  of  Pl.  and  versed  so  much  of  the  erroneous  judg- 
pR.  182.     See  also  the  following  cases:  ment  as  afifected  themselves.     French 

Florida.  —  McCallum  v,  Culpepper,  v.  Peters,  177  Mass.  568,  citing  Whiting 

41   Fla.   107;  National   Bank  c.  New-  v.  Cochran,  9  Mass.  532,  and  Shirley  v, 

heart,  41  Fla.  470.  Lunenburg,  11  Mass.  379. 

Indiana,  —  Mellott  t'.  Messmore,  158  188.     1.  South  Portland  Land  Co. 

Ind.  297.  V.  Munger,  36  Oregon  457,  citing  with 

Time.  —  National  Bank  v.  Newheart,  approval  2  Encyc.  of  Pl.  and  Pr.  188. 

41  Fla.  470.  2.  South     Portland     Land     Co.    v. 

When  Appeal  Will  Be  DiimiMed.  —  It  Munger,  36  Oregon  457,  citing  with  ap- 
is a  ground  for  dismissal  that  a  joint  proval  2  Encyc.  of  Pl.  and  Pr.  188. 
party  to  the  decree  below  has  not  been  Objeotion  Waived  by  Failnre  to  ICove 
made  a  party  to  the  appeal  and  is  not  for  Biimiual.  —  Even  though  several 
brought  in  within  the  time  allowed  for  parlies  are  entitled  to  an  appeal  if  it  is 
taking  an  appeal.  National  Bank  z/.  taken  by  one  of  them  only,  the  objec- 
Newheart.  41  Fla.  470.  tion  that  the  others  should  have  been 

Fundamental  Bole  of  Appellate  Prooed-  made  parties  appellant  will  be  deemed 

nre.  —  In    Mellott    v.    Messmore,    158  to  have  been  waived  unless  the  appel- 

Ind.    297,    the   court  said:     "  Ii    is  a  lee  makes  a  motion  to  dismiss  on  this 

fundamental  rulein  jurisprudence  that  ground.     Halpern  v.  Clarendon  Hard- 

before  any  court  will  proceed  to  adju-  wood  Lumber  Co..  64  Ark.  132,  which 

dicate  upon  the  subject-matter,  it  must  case   was  decided    under  Sand.  &  H. 

first  acquire  jurisdiction  over  all  the  Dig.  Stat.  Ark.,  §§  1031,  1032. 

parlies   whose  rights  or  interests  will  1§9.     1.  South  Portland   Land  Co. 

be   necessarily  affected    by   its    judg-  v.  Munifer,  36  Oregon  457. 

ment.     Not  having  (he  power,  under  8.  Nonappraling  Defendants  need  not 

the  facts,  to  decide  this  cause  as  an  be  made  parties  to  an    appeal    by  a 

entirely,  unless  all   of   the   necessary  defendant  where,  owing  to  the  distinct 

parties  are  brought  into  court  as  re-  and  several  interests  oif  the  appealing 

quired   by  law,  therefore  we  will  not  defendant,  the  judgment   may  be  re- 

vtolate  the  well-settled  rule  which  for-  versed  without  disturbing  the  interests 

bids  the  decision  of  a  cause  in   frag-  of  the  nonappealing  defendants.    South 

ments,  by  asserting  authority  to  make  Portland  Land  Co.  v.  Munger,  36  Ore- 

a  partial  decision  in  this  case,  which  gon  457,    which    was  an  appeal  by  a 

must  be  regarded  as  an  entire  and  in-  tenant    in    common    from     a    decree 

divisible  cause,  but  may,  and  properly  against  tenants  in  common, 

should,  dismiss  the  appeal  on  our  own  4.  Frank  v,  Zeigler,  46  W.  Va.  614, 

motion."     Quoting  hhshUt  v.  William-  quoting  with  approval  2  Encyc.  of  Pl. 

son,  149  Ind.  248.  and  Pr.  189. 

Vaoation    Appeal.  —  In    Indiana    the  6.  Frank  v.  Zeigler,  46  W.  Va.  614, 

rule  is  that  to  give  the  Supreme  Court  quoting  with  approval  2  Encyc.  of  Pl. 

jurisdiction  of  an   appeal    where   the  and  Pr.  189. 

same  is  a  vacation  and  not  a  term  ap-  Joinder  of  Partiee  to  Creditor*!  Bill.  — 

peal,   the  appellants  should  make  all  Creditors  may  join  in  an  appeal  from 

thefr  coparties   to   the   judgment  ap-  a  decree  in  a  suit  to  set  aside  a  fraudu- 

pealed   from   co-appellants  and  serve  lent  conveyance.     FranH  v.  ^eigler,  ^^.6 

notice  of  the  appeal  upon  them  as  re-  W.  Va.  614. 
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190.    h.  Who  Are  Statutory  Coparties.  —See  note  4. 
199.   j\  Who  Must  Be  Joined  as  Appellees.  —  See  note 
I.     See  also  supra,  III.  3.  e.  Parties  Not  United  in  Interest. 

k.  Joinder  of  Necessary  Parties  Jurisdictional. 
—  See  note  2. 

195.  m.  Voluntary  Appearance.  —  See  note  i. 

196.  q.  Appeal  from  Justice's  Court. —  See  note  2. 

4.  Snbrtituted  Parties  —  a.  Appeal  in  Behalf  of  De- 
ceased Party  —(i)  In  General.  —  See  note  5. 
197.     In  Vame  of  Deoeated  Party,  —  See  note  2. 

General  Appearanoe  No  Waivor.  —  See  note  3. 

(2)  By  Whom  Properly  Taken.  —  See  note  5. 
199.     (4)  After  Assignment  of  Error.  —  See  note  2. 

b.  Death  of  Joint  Appellant.  —  See  note  4. 
300.    c.  Death  of  Sole  Appellee  —  After  Appeal  ib  Taken.  — 
See  note  4. 

190.    4.  Who  Are  Statutory  Adverse  quoting  with  approval  2  Encyc.  of  Pi.. 

PartiM.  —  See    Power  v.    Murphy,   26  and  Pr.  196. 

Moat.  387,  wherein  it  was  held  that  on  Alabama.  —  See    also    Griswold    v, 

an   appeal   from  a  judgment  of  fore-  Thornton,  129  Ala.  454. 

closure  and  for  any  deficiency  after  sale  197.    2.  Booth   v.    Dotson,   93   Va. 

of  ihe  mortgaged  property,  by  credit-  233,  quoting  with  approval  2  Encyc.  of 

ors  of  the  mortgagor  claiming  liens  on  Pl.  and  Pr.  197. 

the  mortgaged  property,  the  mortgagor  8.  Booth  v.  Dotson.  93  Va.  233,  quot- 

is  a  necessary  party  defendant.  ing  with  approval  2  Encyc.  of  Pl.  and 

193.     1.  Hopkins  v.  Satsop  R.  Co.,  Pr.  197. 

z8  Wash.  679,  citing  2  Encyc.  of  Pl.  6.  A  Personal  Sepreaentative  of  a  Be- 

AND  Pr.  1912.     See  also  King  v.  Mid-  ceiTer  may  be  substituted  to  continue 

dlesborough  Town,  etc.,  Co.,  106  Ky.  an  appeal  taken  by  the  receiver  prior 

73;  Field  V,  Wolf,  etc.,  Dry-Goods  Co.,  to  his  death.     State  v,  German  Exch. 

(C.  C.  A.)  120  Fed.  Rep.  Sis.  Bank,  114  Wis.  436. 

lodgment  Against  Some  bat  in  Favor  199.  2.  Iowa  Statute.  —  Under 
of  Other  Defendants.  —  Where  judgment  Code  Iowa,  §4150,  providing  that  the 
is  rendered  against  some  of  the  defend-  death  of  a  party  does  not  cause  the  pro- 
ants  and  in  favor  of  others,  only  those  ceedings  in  an  action  to  abate,  ihe 
in  whose  favor  judgment  is  rendered  court  may  determine  an  appeal  after 
are  required  to  be  joined  as  co-appel-  a  party  has  died  and  before  a  substi- 
lees  on  an  appeal  by  the  plaintiff  from  tution  has  been  made.  Williams  v, 
the  judgment  against  him.  Kaufman  Williams.  115  Iowa  521. 
V.  Preston,  138  Ind.  361.  4.  Death  of   One  of   Joint    Parties  — 

8.  Kaufman  v,  Preston,  158  Ind.  361;  Amendment.  —  Where  an  appeal  is  sued 

Hays  z.  Pugh,  158  Ind.  500;  Field  v.  out  in  the  name  of  all  of  the  parties 

Wolf,  etc..  Dry  Goods  Co.,  (C.  C.  A.)  cast,  and  it  appears  that  after  the  ren- 

120  Fed.  Rep.  815.  dition   of    the    judgment  one  of    the 

195.  1.  King  7/.  Middlesborough  parties  in  whose  name  the  appeal  was 
Town,  etc.,  Co.,  106  Ky.  73,  wherein  it  taken  had  died,  an  amendment  will  be 
was  held  that  any  possible  error  in  the  allowed  so  as  to  show  that  an  appeal 
omission  of  a  party  was  cured  by  his  was  taken  in  the  name  of  all  the 
coming  in  and  moving  to  be  made  a  surviving  parties  cast.  Griswold  v. 
party  and  joining  in  the  prosecution  of  Thornton,  129  Ala.  454. 

the  appeal.     See  also  U.  S.  Blowpipe  300.    4.   McCowan  v.  Brooks,   113 

Co.  V.  Spencer,  46  W.  Va.  590.     See  Ga.  386,  citing  2  Encyc.  of  Pl.  and 

Appearances.  Pr.  200. 

196.  2.  Ravenal  v.  Ingram,  131  N.  Bnle  Kisi  Direoted  to  Legal  Bepresenta. 
Car.  549.  See  also  Justices  of  the  tive. —  Where  the  death  of  the  sole  de- 
Pkace.  fendant  in  error  is  suggested  the  court 

5,  Booth    V.    Dotson,    93    Va.    233,     will  either  promulgate  a  rule  to  cover 
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300*    ProoeM.  —  See  notes  5,  6. 

901.    d.  Death  of  Joint  Appellee.  —See  note  i. 

303*    6.  What  the  fiecord  Must  Show.  —  See  notes  2,  3. 

IV.  Formal  BEQtJifliTES  to  Tbavsfea  of  Catise  — 1. 
Prayer  for  Appeal  —  a.  Generally  —  Orden  Oranting  AppeaL  —  See 
note  5. 
304.     See  notes  i,  3. 

Such  case  or  will  in  the  particular  case  as  parties  to  the  appeal.    Continental 

by  order  direct  that  a  rule  nisi^  calling  Nat.  Bldg.,  etc.,  Assoc,   v.  Miller,  41 

upon  the  legal  representative  to  show  Fla.   418.     See  also  National  Bank  v, 

cause  why  he  should  not  be  made  a  Newheart,  41  Fla.  470. 

party,  be  served   upon   him   in   such  3.  Farr  v,  Farr,  113  Ga.  577. 

manner  as   will   be   most  effective  in  5.  Bailey  v.  State,  95  Tenn.  391  [nV- 

giving  notice  of  the  application  to  have  ing  2   Encyc.   op   Pl.   and   Pr.  203]; 

him    made    a    party.      McCowan    v.  Young  v.  State.  41  Tex.  Crim.  247. 

Brooks,  113  Ga.  384.  AffldaTit  for  Appeal  from  JoBtioo*!  Oonrt 

200.     5.  McCowan   v.    Brooks,    113  '—Arkansas  Statute,  —  In  Rust  Land, 

Ga.  386.  etc.,  Co.  v,   Isom,  70  Ark.  99,  it  was 

6.  Bole  of  Court  Defining  Practioe.  —  held  under  Sand.  &  H.  Dig.  Stat.  Ark., 

If  (here  is  no  statute  prescribing  the  §4438,  providing  that  no  appeal  from 

manner  in   which  such  representative  a  justice's  court  shall  be  dismissed  for 

shall  be  made  a  party  and  how  notice  want  of  jurisdiction  "  because  of  any 

of  the   fact   that   he  is   to  be  made  a  defect  in    the    affidavit,"    that    it    is 

party  shall  be  served  upon   him,  the  immaterial  that  the  affidavit  was  made 

court  may.  by  the  promulgation  of  a  shortly   before    the    rendition  of    the 

general  rule  or  the  passage  of  an  order  judgment. 

in  the  particular  case,  direct  the  method  Bisqnallfleation  of  Jndge  to  Allow  Ap- 

to  be  adopted  in  making  the  represent-  peal.  —  A  justice  of  the  peace  who  is 

ative  a  party,  and  declare  what  shall  personally  interested  in  the  judgment 

be  sufficient  notice  to  him  of  that  fact,  is  disqualified  to  allow  an  appeal,  as 

McCowan  v.  Brooks,  113  Ga.  386.  the  allowance  of   an  appeal  is  not  a 

301.  1.  Dismiesal  upon  Death  of  Ap-  mere  formal  act  but  an  exercise  of  dis. 
pellee. —  In  Indiana  it  h^s  been  held  cretion.  Gray  v.  Jones,  178  III.  169. 
that  a  vacation  appeal  is  dismissed,  204*  I.  Bailey  v.  State,  95  Tenn. 
where  one  of  the  appellees,  who  ap-  391,  «/i«^  2  Encvc,  of  Pl.  and  Pr.  204. 
pears  in  the  court  below  in  the  capacity  Failore  of  Beoord  to  Show  AUowanoe  of 
of  trustee  for  creditors,  dies  after  Appeal.  —  A  transcript  showing  thai 
transcript  is  filed  and  before  he  is  '*  the  defendant  excepts  and  prays  an 
served  with  notice  of  appeal,  ani  his  appeal,"  etc.,  without  showing  ad- 
successor  is  not  made  an  appellee,  ditionally  that  the  prayer  for  appeal 
Havs  z/.  Pugh,  158  Ind.  500,  in  which  was  granted,  is  fatally  defective. 
case  the  court  said:  '*  It  has  been  uni-  Bailey  r/.  State,  95  Tenn.  391. 
formly  held  by  this  court  that  the  8.  Certifloate  of  Appeal  Constrned.  — 
parties  to  a  judgment  appealed  from.  Where  an  action  against  two  defend- 
adverse  to  appellant,  must  be  made  ants  results  in  a  judgment  in  favor  of 
appellees:  that  in  vacation  appeals  this  one  of  them  and  against  the  other,  and 
court  only  acquires  jurisdiction  over  a  motion  for  a  new  trial  is  made,  and 
the  parties  to  a  judgment  adverse  to  ap-  afterwards  such  motion  is  granted, 
pellant  who  are  named  as  appellees  in  and  the  certificate  recites  that  the  a|>- 
the  assignment  of  errors  and  who  ap-  peal  is  taken  from  "  the  judgment  of 
pear  or  are  properly  served  with  the  Circuit  Court  rendered  against  the 
notice."  plaintiff,"  the  appeal  will  be  regarded 

30S|,    2.  Designation  of  Parties  —  £t  as  having  been  made  from  the  judg- 

Al.  —  All  parties,  both  appellants  and  ment  on  the  trial  rather  than  from  the 

appellees,  to  an  appeal  should  be  indi-  decision  on  the  motion  for  a  new  trial, 

vidually  named,  either  in  the  caption  Henry  v.  Couch,  132  Ala.  570. 

to  or  in  the  body  of  the  entry  of  ap-  Amendment  Whioh  Amonnte  to  Xaking 

peal.     Those  who  are  attempted  to  be  Hew  Order.  —  The  court  will  not  allow 

included  therein  by  the  use  of  the  ab-  such  an  amendment  of  the  order  granf- 

breviation  et  al,  cannot  be  considered  ing   an   appeal   as   will   amount  to  a 
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SMMI.  b.  In  Open  Court.  —  See  note  i. 

a07.  h.  When  Appeal  Taken.  —  See  note  i. 

309.  9.  Appellate  FroceM  —  /;.  In  General. — See  note  3. 

aiO.  c.  Service  Jurisdictional. — See  note  2. 

a  1  a.     ci.  CiTATiO  N  —  ( I )  Definition  and  Fot  mal  Requisites  — 
By  Whom  Signed.  —  See  note  I . 

(2)  Return,  —  See  notes  4,  6. 

aiS.    e.  Statutory  Notice  of  Appeal  — (i)  Strict  Com- 
pliance with  Statute.  —  See  notes  i,  2. 

different    order    from     that    actually  the  clerk  to  record  such  entry  nunc  pro 

made.     Town  v.  Howieson,  175  111.  85.  tunc.    Chamberlain  i/.  Finley,  40  Fla. 

AmendnMnt  Allowing  One  Fartj  Sepa-  91. 
rate  Appeal.  —  Where   several   parties  910.    8.  Oregon,  —  Taylor   v.  Lap- 
are  allowed  an  appeal  the  court  should  ham,  41  Oregon  479. 
not  make  an  amendment  allowing  one  319.    1.  Keneval  v.  State,  i07Tenn. 


of  the   parties    to  appeal   separately. 
Town  V,  Howieson,  175  III.  85. 

Xittiite  Showing  Nature  of  Order  Allow- 
ing Amendment.  —  At  a  subsequent  term 
an  amendment  of  the  order  allowing 
an  appeal  can  be  made  only  from  some 
minute  or  memorial  paper  from  which 
can  be  determined  the  precise  nature 


581. 

4.  In  Florida,  if  an  appeal  is  taken 
within  a  period  less  than  thirty  days 
from  the  first  day  of  the  succeeding 
term  of  the  appellate  court,  it  must  be 
made  returnable  to  a  day  in  such 
term  more  than  thirty  and  not  more 
than  fifty  days  from  the  date  of  such 
of  the  order  made  by  the  court.     Town    appeal.    If  in  such  cases  the  appeal  be 


V,  Howieson.  175  111.  85. 

90ft.  1.  In  Texas,  under  Code  Crim. 
Pro.,  art.  883,  notice  may  be  given  in 
open  court.  Young  v.  State,  41  Tex. 
Crim.  247. 

90T.  1.  Jurisdiction  to  Revoke  Order 
of  Allowanoe. —  After  the  expiration  of 
the  term  the  court  has  no  jurisdiction 
to  make  an  order  vacating  an  order 
allowing  an  appeal.  Springer  v.  Mer- 
chants'Nat.  Bank,  67  III.  App.  317. 

3M*  8.  Florida  Statute.-*  In  Florida 
by  Statute  it  is  provided  that  the  record 
of  the  entry  of  an  appeal  in  the  chan- 
cery order  book  shall  take  the  place  of 
and  be  a  substitute  for  the  former  pro- 
cedure of  either  giving  oral  notice  of 
the  appeal  if  taken  in  open  court,  or, 
if  taken  in  vacation,  of  the  issuance 
and  service  upon  the  appellee  of  the 
citation  on  appeal.  It  has  been  held 
that  the  record  of  the  entry  of  appeal 
in  the  chancery  order  book  is  the  notice, 
and  the  only  notice,  prescribed  by  the 
statute  to  the  appellee  of  the  taking 


made  returnable  to  the  first  day  of  the 
term  it  is  entered  in  direct  violation  of 
law  and  confers  no  jurisdiction  upon 
this  court.  Garrison  v.  Parsons,  41 
Fla.  143. 

6.  Florida  Statute.  ->  Whitfield  v. 
Leonard,  38  Fla.  i,  was  a  case  decided 
under  Rev.  Stat.  Fla.,  §§  1273,  1461, 
which  required,  where  an  appeal  was 
taken  in  vacation,  that  the  clerk  should 
issue  a  citation  to  the  appellee,  which 
should  be  returnable  with  the  appeal 
and  should  be  served  twenty-five  days 
before  the  return  day.  It  was  held 
that  service  made  only  twenty-three 
days  before  the  return  day  of  the  cita- 
tion was  not  sufficient  to  give  the  court 
jnrisdiction  to  appear  and  determine 
the  appeal. 

313.  1.  Duryea  v,  Sibley,  76  Minn. 
55,  citing  2  Encyc.  op  Pl.  and  Pr.  213. 
See  also  the  following  cases: 

Indiana.  —  Hays  v.  Pugh,  158  Ind. 
500. 

Iowa,  —  Clayton   v.   Sievertsen,   115 


and  pendency  of  the  appeal  in  the  Su-  Iowa  687. 

preme  Court  and  of  the  transfer  of  the  Montana.  —  Threlkeld  v.  O'Neal,  26 

cause  to  that  court  for  re-examination.  Mont  209. 

Hence  such  record  of  the  entry  of  ap-  Ohio.  —  Browne  v.  Wallace,  66  Ohio 

peal  is  essentially  necessary  to  give  the  St.  57. 

Supreme   Court  jurisdiction  over  the  Oregon,  —  Taylor    v.    Lapham,    41 

person  of  the  appellee,  and  if  the  clerk  Oregon  479. 

fails  to  record  the  entry  of  appeal  the  Kotioe  of  Appeal  Keed  Not   Be  Ineor- 

Supreme  Court  will  not,  on  a  motion  porated  in  Bill  of  Ezceptions.  —  White  i<. 

to  dismiss,  make  an  order  requiring  White,  112  Cal.   577,  wherein  i(  Wft9 

Supp.  PL  4  Pr,— 19  889 
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314,     (2)  General  Requisites  —  To  wliom  AddrMsod.  —  See  note  i. 

What  It  Moft  Speoiljr.  —  See  note  2. 

(3)  Signature  —  By  Whom  Signed.  —  See  note  3. 
31  tl.     See  note  i. 

316,  (4)  Construction  of  Notice  —  ComtruetioA   Liberal.  —  See 
notes  5,  6. 

317.  (5^  Description  of  Judgment,  —  See  note  2. 

331 .    (8)  By  Whom  Service  May  Be  Made  —  SUtntory  Penon.  — 
See  note  i. 

held  that  such  notice  is  a  matter  which  196,  it  was  held  that  where  proceed- 

appears  in  the  record  proper.  ings  are  instituted  by  the  state  on  the 

When  Serrioe  Complete.  —  Under  Civ.  relation  of  certain  persons  to  revoke  a 

Prac.   Act   Nev..  ^^  4()7,  498  (Comp.  physician's  license,  the  notice  of  ap- 

Laws  Nov.,  §§  35Q2,  3593),  providing  peal  may  be  served  on  the  state  and 

that  service  of  notice  of  appeal  may  be  need  not  be  served  on  the  relators,  be. 

made  by  mail,  and  that  in  case  of  such  cause  the  proceeding  is  <fuasi  criminal 

service  the  time  of  service  shall  be  ex-  in  its  nature. 

tended  one  day  for  every  twenty-five  2.  No  Speciilo  Form  of  Notice  Is  Bequired 
miles  distance  between  the  place  of  where  none  is  designated  by  the  stat- 
deposit  and  place  of  address,  it  has  ute.  Bliss  7/.  Grayson,  24  Nev.  422. 
been  held  that  where  the  appellee  is  Form  of  Notice.  —  In  Bliss  v.  Gray- 
not  required  to  act  upon  the  notice  in  son,  24  Nev.  422,  will  be  found  set 
any  particular  time,  the  service  is  com-  forth  in  full  a  notice  which  was  held  to 
plete  upon  the  deposit  of  the  notice  in  be  sufficient  although  it  contained  a 
the  post-office.  Simon  v,  Matson,  25  clerical  error. 
Nev.  405.  Speoifieation  of  Grounds  of  Appeal.  — 

313.    8.  Duryea  v.  Sibley,  76  Minn.  Where  the  statute  requires  a  statement 

55,  citinj^  2  Encyc.  of  Pl.  and  Pr.  213.  of  the  grounds  of  appeal  substantial 

The  Giving  of  a  Bond  It  Not  Sufficient,  compliance  with  such  requirement  is 

as  the  bond  does  not  perform  the  office  sufficient.     State  v.  Estes,  34  Orei^on 

of   the   notice  of  appeal.     Duryea  v.  196. 

Sibley,  76  Minn.  55.  8.  Hogueland  v.  Arts,  113  Iowa  634, 

Waiver  of   Notiee.— In   Nevada  the  citing  2  Encyc.  of  Pl.   and  Pr.   214. 

statutory  notice  of   appeal   cannot   be  See  also  Stale  v.  Estes,  34  Oregon  196. 

waived.     Marx  v.  Lewis,  24  Nev.  306.  dl5.    1.  Waiver  of  Objection  to  Signa- 

In  Florida  by  Statute  it  is  required  tore.  —  Where  the  respondent's  counsel 

that  the  entry  of  an  appeal  in  a  chan-  repeatedly  recognize  as  the  appellant's 

eery  cause  shall   be   recorded  in  the  attorneys  the  attorneys    who   signed 

chancery  order    book,   the  record   of  the   notice  of  appeal,  the  respondent 

such  entry  taking  the  place  of  notice  cannot  thereafter  object  that  the  notice 

of  appeal.     Chamberlain  v.  Finley,  40  was  signed  without  authority.    State 

Fla.  91.  V,  Donovan,  10  N.  Dak.  610. 

914.    1.  Who  Is  an  "Adverse  Party."  916.    6.  Bliss  v.  Grayson,  24  Nev. 

—  The  grantor    in    a    conveyance  of  422,  fi/iVf^»  2  Encyc.  of  Pl.  and  Pr.  216. 

property  claimed  to  be  fraudulent  as  to  6.  Bliss  z/.  Grayson,  24  Nev.  422,  ciu 

creditors  is  not  a  necessary  party  to  a  ing  2  Encyc.  of  Pl.  and  Pr.  216. 

suit  to  set  aside  such  conveyance,  and,  31 7,    8.  Mistake  in  Date  of  Judgment, 

as  his  interests  cannot  be  affected  by  —  Paul  v.  Cragnaz,  25  Nev.  293. 

the    result,    he    is    not  an   ''adverse  Clerioai  Errors  are  immaterial.     Bliss 

party,'*  and  the  notice  of  appeal  need  v,  Grayson,  24  Nev.  422,  wherein  the 

not   be  served  on   him.      Bennett   v,  appeal  was  taken  from  an  order  deny- 

Minott,  28  Oregon  339.  ing  a  motion  for  a  new  trial  and  the 

Defendants  Who  Have  Been  Dismissed  word  *'  denying  "  was  omitted, 

need  not  be  served  with  notice.     Bliss  Beasonable  Certainty  in  Describing  the 

V.  Grayson,  24  Nev.  422,  wherein  the  Judgment  is  sufficient.    State  v,  Estes, 

appeal  was  by  a  defendant.  34  Oregon  196. 

Votioe  to  State  in  Prooeedings  in  Behalf  331.    1.  Neuberger    v>    Boyce,    29 

pf  State,  —  Iq  Sts^te  v,  Es^es,  34  Oregon  Oregon  45Q. 
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331*     (9)  How  Service  May  Be  Made  —  (a)  Penoiua  Senrioe  — 
How  Personal  Sorrioe  Made.  —  See  note  3. 
333.     (b)  On  AdYone  Party.  —  See  note  I . 

(0)  On  Attorney  of  Seoord.  —  See  note  4. 
333.     Where  More  tlian  One  Attorney.  —  See  note  5. 

336.  (f)  Service    by   Pnblioation  —  When   Substituted    Senrioe    May    Be 
Made.  —  See  note  7. 

337.  (10)  Proof  of  Service  —  By  Acknowledgment.  —  See  note  2. 
339*     Amendment  of  Betum.  —  See  note  3. 

(11)  Filing.  —  See  note  4. 
When  to  Be  Filed.  —  See  note  5. 

331.    8.  Serrioe  by  Mail. —  la  Nevada  if  made  in  the  county  where  the  trial 

service   may  be   made   by  mail.     See  was  had,  is  good.     Neubergerc.  Boyce, 

Civil  Prac.  Act  Nev.,  g§  497,  498  (Gen.  29  Oregon  458. 

Stat.  Nev.,  §g  3592,  3593).     Simon  v.  dd3.    6.  On    Attorney    Bepresenting 

Matson,  25  Nev.  405.  Diiferent  Appellees  —  Under  IVashin^ton 

To  What  Post-office  Mailed.  —  Fisk  v.  StatuU. --  Under  Bail.  Annot.  Codes 
Hunt.  33  Oregon  424,  in  which  case  it  &  Stat.  Wash.  (1897),  §  6503.  which 
was  decided,  under  Hill's  Annot.  Laws  provides  that  notice  of  appeal  may  be 
Oregon,  §§  528,  529,  that  the  notice  served  on  the  prevailing  party  or  his 
must  be  addressed  and  mailed  to  the  attorney,  and  under  g  6518,  which  pro- 
appellee's  post-office.  vides  that  '*  no  appeal  shall   be  dis- 

333.     1.  Who  Are  Adverse  Parties.  —  missed  for  any  informality  or  defect  in 

Codefendants  as  to  whom  the  case  is  the   notice  of    appeal   or  the   service 

dismissed  before  judgment  are  not  ad-  thereof,   if   from   the   notice   or  other 

verse  parties  upon  whom  motion  of  an  parts  of  the  record  on  appeal  it  appears 

appeal  by  the  other  defendants  must  thai  the  adverse  party  has  had  suffi- 

be  served.  Bliss  t^.Grayson,  25  Nev. 329.  cient  notice  (7f  the  appeal,'*  a  notice 

Serrioe  npon  Party  Who  Has  Besident  served  upon  the  attorney  for  all  the 

Attorney.  —  Service  may  be  made  upon  prevailing  parties,    but  addressed    to 

a  party  even  though  his  attorney  re-  him  as  attorney  for  but  one  of  them,  is 

sides    in     the     county,    under    Hill's  sufficient.    Matterof  Murphy,  26  Wash. 

Annot.    Laws  Oregon.   §   531.      Neu-  222. 

berger  v.  Boyce,  29  Oregon  458,  citift£  336.    7.  Fisk   v.  Hunt,  33  Oregon 

Butler  v.  Smith,  20  Oregon  129.  424,  quoting  2  Encyc.  of  Pl.  and  Pr. 

Under  Califomia  Statnte.  —  Code  Civ.  226. 

Pro.  Cal  ,  g  940.  requires  the  notice  to  337.    2.  Presumption  as  to  Begnlarity 

be  served  on  the  adverse  party,  *'  that  of  Acknowledgment.—  Where    nothing 

is  to  say,  upon  all  whose  rights  may  be  appears  in  the  record  to  show  the  resi- 

affected   by   a  reversal   of    the  judg-  dence  of  respondent's  attorney  it  will 

ment."  Bullock  v.  Taylor,  112  Cal.  147,  be   presumed   that  he   resides   in  the 

which  was  an  action  brought  for  breach  county  where  the  trial  was  had,  and 

of  contract,  the  plaintiff  alleging  that  that  his  admission  of  service  of  a  notice 

the  contract  was  executed  by  the  de-  of  appeal  was  there  made.     Bennett  v, 

fendants  as  copartners.     A  verdict  was  Minott,  28  Oregon  339, /<?//p7W>i^  Roy 

returned  in  favor  of  the  plaintiff  against  v.  Horsley,  6  Oregon  270. 

one  of  the  defendants  who  appealed,  339.    8.  Discretion    of   Court.  —   In 

but  his  notice  of  appeal  was  served  on  Fisk  v.   Hunt,  33  Oregon  424,   it  was 

the  plaintiff  only.     It  was  held  that  the  held  that  leave  to  amend  is  in  the  dis- 

defendants  against  whom  no  judgment  cretion  of  the  court, 

was  rendered  should  have  been  served  4.  Threlkeld  v.  O'Neal,  26  Mont.  209. 

with  notice  of  appeal,  as  they  would  be  What  Constitntes  Filing.  —  In  order  to 

affected  by  a  reversal  of  the  judgment,  constitute  a  filing,  the  notice  must  be 

4.  Neuberger  v.   Boyce,  29  Oregon  actually  delivered  to  the  rierk  and  be 

458,  citing  with  approval  2  Encyc.  of  properly  indorsed  by  him.     Brooks  v, 

Pl.  and  Pr.  222.  Nevada  Nickel  Syndicate,  24  Nev.  264. 

Snrioe  npon  nonresident  Attorney.  —  6.  Nevada,  —  Spafford  v.  White  River 

Service  upon  a  nonresident  attorney.  Valley  Land,  etc.,  Co.,  24  Nev.  184. 

891 
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980.    See  note  i. 

(12)  IVAat  Record  Must  Shaw,  —  See  note  3. 

331.     By  Eyidenoe  OnUide  BMord.  —  See  note  I. 

(13)  Amendment  of  Notice,  —  See  note  2. 
334.     4.  Affidavit  on  Appeal  —  in  Gtntral.  —  See  note  4. 
988.    6.  Time  for  Taking  Appeal  —  c.  Perfection  of  Appeal. 

—  See  note  7. 

939.    d.  Statutes  of  Limitation  Jurisdictional  — (i) 

Generally,  —  See  note  j. 

330.  1.  Spafford  v.  White  Riyer  judgment,  delay  iq  giving  notice  of  the 
Valley  Land,  etc.,  Co.,  24  Nev.  184.  appeal,   if    not  shotvn    to   have    been 

3.  Beoitalfl  in  Abttract  of   Record. —  caused  by  reason   of  the  appellant's 

An    abstract  of    record    reciting   that  fault  or  to  have  been  caused  otherwise 

*' plaintiff    served,     due.    legal,    and  than  by  the  failure  of  the  officers  of  the 

timely  notice  of  appeal  "  sufficiently  court  to  perform   the  duties  required 

shows  that  service  of  notice  was  made  by  the  statute,  does    not  constitute  a 

on  all  of  the  defendants  and  persons  ground   for  dismissing   the  appeal  or 

required  to  be  served.     Oxford  Slate  striking    the    assignments    of     error. 

Bank  v,  Holscher.  115  Iowa  iq6.  Martin    Mach.    Works   c.    Miller,    132 

Reoital  of  Hotioe  in  the  Sentenco  is  in-  Ala.  629. 

sufficient.      Young   v.   State,   41  Tex.  339.     1.  Stierlen  v.  Stierlen,   8   N. 

Crim.  247.  Dak.  297,  citinf>^  with  approval  2  Encvc. 

Secital  of  Kotioe  in  the  Bill  of  Ezoep-  op  Pl.  and  Pr.  239.    See  also  the  fol- 

tions  is  insufficient.     Young  v.  State,  lowing  ce^es: 

41  Tex.  Crim.  247.  Alabama,  —  Lide  v.   Park,   132  Ala. 

331.  1.  Cochran  v.  Baker,  34  Ore-  222;  State  v,  Balne,  131  Ala.  176;  Elrod 
goi^  555.  wherein  2  Encyc.  ok  Pl.  and  v.  Smith,  130  Ala.  212;  Central  of 
pR.  231  was  cited  obiter^  merely  as  Georgia  R,  Co.  v.  Alabama,  etc.,  R. 
showing  that  respectable  authorities  Co.,  130  Ala.  559;  Lusk  v,  Capehart, 
can  be  cited  in  support  of  the  doctrine  129  Ala.  599. 

that  the  record  may  be  corrected.  California,  —  Hatton  v,  Hatton,  136 

8.  Keneval  v.  Stale,  107  Tenn.  581.  Cal.  353. 

334.    4.  See     also     Abernathy     v,  Kansas,  —  See   Weaver  v.   Lock,  4 

Mitchell,  113  Ga.  127.  Kan.  App.  335. 

Verifloation  of  Statement  by  Connsel.  -*-  Montana,  —  Warren  v.   Humble,  36 

Under  Mills's  Annot.  Stat.  Colo.  (1891),  Mont.  495. 

^  2427,  which  directs  that  the  state-  Nebraska,  —  Omaha  L.  &  T.  Co.  Sav, 
ment  of  appeal  be  verified  but  is  silent  Bank  v.  Knight,  50  Neb.  342. 
as  to  who  may  verify  it,  it  has  been  Statute  Proipeotivo. —  In  accordance 
held  that  verification  by  the  appellant's  with  the  general  rule  of  construction  a 
counsel  is  sufficient.  Daum  v.  Con-  statute  limiting  the  time  within  which 
ley,  27  Colo.  56,  in  which  case  the  court  an  appeal  maybe  taken  will  be  con> 
said:  "  The  statement  is  verified  by  strued  to  be  prospective  In  Its  opera- 
two  counsel  for  appellants,  who  state  lion  unless  it  is  manifest  that  it  was 
that  the  allei^ations  therein  are  true  of  intended  to  operate  retrospectively, 
their  own  knowledge,  and  that  they  Rankin  v,  Schofield,  70  Ark.  83. 
make  the  verification  on  behalf  of  their  Appeal  firom  Order  PlBohurging  Attach- 
respective  clients,  because  they  are  ment.  —  In  Kansas^  when  an  order  di«- 
more  familiar  with  the  facts  than  they  charging  an  attachment  is  made  in  any 
are.     This  showing  is  sufficient."  case,  and  the  party  who  obtains  sucfi 

339,    7.  Reg.  v.  Joseph,  ix  Quebec  attachment  excepts  to  such  order  for 

K.  B.  211,  4  Can.  Crim.  Cas.  126,  a7i«^  the   purpose   of   having   the  same  re- 

2  Encyc.  of  Pl.  and  Pr.  238.  viewed  in  an  appellate  court,  the  pe- 

Failnre  to  Give  Hotioe —  Dereliction  of  tition  In  error,  to  obtain  such  review. 

Officers.  —  In  Alabama  the  giving  of  an  must  be  filed  within  thirty  days  from 

appeal  bond  makes  effective  the  taking  the  discharge  of  the  attachment,  or  the 

of    an     appeal;    and    when    executed  action  of  the  trial  court  becomes  final, 

within   ^  year  after  the  rendition  of  Weaver  v.  Lock,  4  Kan.  App.  335. 
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947. 


See  note  i. 
See  note  i. 
Waiver.  —  See  note  I. 

2)  Extension  of  Time. 

3)  Neglect  of  Officials, 


\ 


See  note  3. 
See  note  5. 


(4)  Statutory  Power  to  Extend  Titne.  —  See  notes  i,  2. 


340.  1.  Stierlen  v,  Stierlen,  8  N. 
Dak.  297,  citing  ^iih  approval  a  Encyc. 
OK  Pl.  and  Pr.  239  etseq.  See  also  the 
following  cases: 

Alabama,  —  State  v,  Baine,  131  Ala. 
176. 

Calif  Of  nia.  —  Matter  of  Calkins^  112 
Cal.  296. 


344*  1.  Reg.  r.  Joseph,  tt  Quebec 
K.  B.  211,  4  Can.  Crim.  Cas.  126  [aV- 
ing  2  Encyc.  of  Pl.  and  Pr.  238J; 
Losk  V.  Capeharc,  129  Ala.  599. 

8.  Amendment  of  Judgment  after  Entry. 
—  In  Hayes  v.  Silver  Creek,  eic  , 
Land,  etc.,  Co..  136  Cal.  238,  it  was 
held   that  an  amendment  of  the  judff- 


Illinais,  —  Ehlert  v.  Security  Deposit    ment  operated  to  exlend  the  time,  and 


Co.,  72  111.  App.  59. 

Kentucky.  —  Board  of  Council  men  v. 
Farmers'  Bank,  105  Ky.  811. 

Louisiana,  —  Hake  v,  Lee,  104  La. 
123. 

Afcusachusttts.  —  Weincr  v.  Went* 
worth,  181  Mass.  15. 

Montana,  ^—  Charles  Schatzlein  Paint 
Co.  V.  Passmore,  26  Mont.  500;  Morris 
V,  McLaughlin,  25  Mont.  151. 


that  the  time  within  which  the  notice 
of  appeal  should  be  filed  was  to  be 
calculated  from  the  date  of  the  amend- 
ment. 

946.  6.  Omission  of  Olerk  to  Examine 
Box  Containing  Papers.  —  In  Virginia 
it  has  been  held  that  the  omission  of 
the  clerk  to  examine  a  box  containing 
the  papers,  or,  if  he  examines  it,  his 
mistake  as  to  its  contents,  or  failure  to 


Nebraska,  —  Renard   v,  Thomas,  50     discover    the    papers,   cannot  change 


Neb.  398. 

Oregon^  —  Henrichsen  v.  Smith,  29 
Oregon  475. 

An  Evasion  of  the  Statute  by  an  Amend- 
ment Will  Kot  Be  Permitted.  —  Leave  to 


the  law.  Whatever  may  be  the 
remedy  of  the  party  injured  against 
the  clerk,  the  statute  of  limitations  be- 
gins to  run  from  the  actual  receipt  of 
the   petition  and  record  by  the  clerk. 


file  an  amended  certificate  of  appeal  Bull  v,  Evans,  96  Va.  i. 
does  not  extend  to  the  right  of  enlarg-  34T.  1.  Time  Not  Extended  by  Motion 
ing  the  appeal  so  as  to  defeat  the  stat-  to  Dismiss.  —  Where  a  motion  to  dil- 
ute limiting  the  time  within  which  ap-'  miss  is  made  on  the  ground  that  the 
peals  must  be  taken.  Elrod  v.  Smith,  appellant  has  not  perfected  the  appeal 
130  Ala.  212.  within  the  time  allowed  by  law  and 
After  Mittimus  Has  Been  Issued  in  subsequently  another  motion  to  dis- 
Criminal  Gate.  —  In  Massachusetts  an  miss  is  made,  the  pendency  of  such 
appeal  to  the  Superior  Court  by  a  prior  motion  will  not  excuse  the  ap- 
person  convicted  of  an  offense  and  pellant's  laches.  Headstrom  v.  Hellie- 
senteticed  to  imprisonment  by  a  dis-  son,  136  Cal.  498,  in  which  case  the 
trict  or  police  court*  including  the  Mu-  ground  of  the  motion  to  dismiss  was 
nicipal   Court  of   the   City  of  Boston,  the   insufficiency  of  the  appeal  bond. 


taken  after  the  mittimus  has  been  issued 
and  the  prisoner  has  been  removed 
from  the  court,  is  taken  too  late. 
Weiner  v.  Wentworth,  181  Mass.  15. 

943.  1.  Stierlen  v,  Stierlen,  8  N. 
Dak.  297^  citing  with  approval  2  Encyc. 
OF  Pl.  and  Pr.  239  et  seq.  See  also 
I  he  following  cases:  Central  of 
Georgia  R.  Co.  v.  Alabama,  etc.,  R. 
Co.,  130  Ala.   559;  Lusk  v.  Capehart, 


and  the  appellant  sought  to  excuse 
himself  because  the  motion  to  dismiss 
was  still  pending  and  he  did  not  know 
whether  it  would  be  granted  or  not. 
The  court  quoted  as  follows  from 
White  V.  White,  112  Cal.  577,  where 
the  motion  was  based  upon  the  failure 
of  the  appellant  to  file  his  transcript 
in  time:  '*  The  fact  that  a  previous 
motion    to    dismiss    the    appeal    was 


129  Ala.   599;  Matter  of  Calkins,   112  pending  did   not  of  itself  extend  the 

Cal.  296;  In  re  ReiUy,  26  Mont.  358;  time  within  which  the  appellant  might 

Renard  v.  Thomas,  50  Neb.  398.  file  the  transcript.     Whether  the  pend- 

Where  Some  of  Several  Appellants  Are  ing  of  such  motion  would  have  been 

Barred. -— Vordermark     v,    Wilkinson,  deemed     by    the     court    a    sufficient 

147  Ind.  56.  ground  for  extending  the  time  for  fil- 
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948.  e.  When  Statute  Begins  to  Run  —  (i)  From  Entry 

of  Judgment.  —  See  note  i. 

949.  See  note  i. 

(2)  From  Rendition  of  Judgment.  —  See  note  3. 

950.  (5)  Notice  of  Entry  under  Code  Procedure.  —  See  note  5. 

951.  OonfltmotloiL  of  BtatutM.  —  See  notes  I,  2,  3. 
9S9.     See  note  1. 

(6)  Final  Judgtnent  —  (c)  Kotion  for  Hew  Trial.  —  See  note  4. 

ing  the  transcript  need  not  be  con-  service  of  the  order  itself.  Keogh  v, 
sidered.  The  appellant  made  no  ap-  Snow,  9  N.  Dak.  458. 
plication  for  such  extension,  and  the  Where  Appellant  Has  Actual  Knowledge 
respondent  is  entitled  to  enforce  the  of  Entry. —  Under  Ball.  Annot.  Codes 
rights  conferred  upon  him  by  the  rule."  &  Stat.  Wash.  (1897),  §  6502,  which 
d47.  8.  Kistake  of  Law —  Vetmont  provides  that  an  appeal  from  any  order, 
Statute, —  Stat.  Vt..  g  1667,  giving  the  other  than  a  final  order,  must  be 
county  court  discretionary  power  to  al-  taken  *'  within  fifteen  days  after  the 
low  a  party  to  enter  his  appeal  when  he  service  of  a  copy  of  such  order,  with 
has  been  prevented  from  doing  so  by  written  notice  of  the  entry  thereof, 
fraud,  accident,  or  mistake,  applies  to  upon  the  party  appealing,"  the  fifteen 
a  mistake  of  law  as  well  as  to  one  of  days'  limitation  does  not  begin  to  run 
fact,  e.  ^.,  where  the  appellant  fails  to  until  compliance  with  the  statutory  re- 
enter his  appeal  through  ignorance  quirement  of  service  of  such  written 
of  a  change  in  the  law  governing  the  notice,  irrespective  of  the  fact  that  the 
time  within  which  appeals  must  be  appellant  had  actual  knowledge  of  the 
entered.  Perry  v,  Wright,  70  Vt.  entry  of  the  order.  Otis  v.  Nash,  26 
615.  Wash.  39. 

1.  Martin  v.  Smith,  11  S.  Dak.        351.     1.  Somers  v.  Ditmar,  (Supm. 


4-^7  [citing  2  Encyc.  of  Pl.  and  Pr.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  511  [y«<;/- 

248].    See  also  Chamberlain  v,  Hedger,  ing  with  approval  2  Encyc.  op  Pl.  and 

10  S.  Dak.  290.  Pr.  251];  Gabay  v,  Doane,  (Supm.  Ct. 

349.  1.  Elko-Tuscarora  Mercantile  Spec.  T.)  38  Misc.  (N.  Y.)  661. 

Co.    V,    Wines,   24   Nev.   305  [citing  2  8.  Sommers   v.    Ditmar,  (Supm.  Ct. 

Encyc.  of  Pl.  and  Pr    248];  Bell  v.  Spec.  T.)  20  Misc.  (N.  Y.)  511  [quoting 

Staacke,  137  Cal.  307;  Duke  v.  Story,  with  approval  2  Encyc.  of  Pl.  and  Pr. 

113  Ga.  112.  251];  Gabay  v,  Doane,  (Supm.  Ct.  Spec. 

Premature  Kotice  of  Appeal.  —  State  v,  T.)  38  Misc.  (N.  Y.)  661. 

Landes,  26  Wash.  325.  3.  Sommers  v.  Ditmar,  (Supm.  Ct. 

3.  Deeree  Soetaining  Demurrer  to  Bill  Spec.  T.)  20  Misc.  (N.  Y.)  511,  quoting 

—  Effect  of  Permission  to  Amend.  —  An  with  approval  2  Encyc.  of  Pl.  and  Pr. 

appeal  from  a  decree  sustaining  a  de-  251 

murrer  to  a  bill  in  equity  taken  after  3$d*     1.  Sommers  r.  Ditmar,(Supm. 

the  lapse  of  thirty  days  from  the  ren-  Ct.  Spec.  T.)  20  Misc.  tN.  Y.)  511,  quot- 

dition  of  the  decree  will  be  dismissed  ing  with  approval  2  Encyc.  of  Pl.  and 

on  motion,  although  taken  within  thirty  Pr.  251. 

davs  after  the  expiration  of  the  time  4.  Eifeot  of  Motion  for  Kew  Trial.  —  In 

allowed  by  the  decreefor  amending  the  Waller  v.  Scofield,  167  Mo.  537,  it  was 

bill.     Lide  v.  Park,  132  Ala.  222,  which  said  that  the  true  date  of  the  rendition 

case    was  decided    under    Civ.    Code  of  the  judgment  appealed  from,  where 

Ala.,  g  427.  a  motion  for  a  new  trial  is  overruled, 

350.  5.  U.  S.  Mortgage  Co.  v.  Mar-  is  the  date  upon  which  such  motion  is 
quam,  41  Oregon  391.  overruled    rather    than    the    date    on 

BerTice  of  Copy  of  Order  SafOioient. —  which  the  final  judgment  was  ren- 
The  service  upon  the  appellant's  dered.  The  court  said:  **  The  de- 
counsel  of  a  copy  of  an  appealable  fendants  rely  upon  the  case  of  Ham  v, 
order  is  alone  sufficient  to  set  the  stat-  St.  Louis  Public  Schools,  34  Mo.  182, 
ute  of  limitations  to  running.  This,  where  Bates,  J.,  said:  *  We  think  that 
however,  is  not  the  exclusive  method  the  time  within  which  the  writ  of  error 
of  service,  which,  it  seems,  may  also  may  be  brought  should  date  from  the 
be  made  by  written  notice  without  the  day  of  the  rendering  of  the  judgment, 
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354.  (f)  Wluit  ConititutM  Final  Becroe.  —  See  note  2. 

355.  (8)  Second  Appeal.  —  See  note  lo. 

(9)  Party  under  Disability,  —  See  note  1 1. 

356.  /.  Computation  of  Time  —  Sunday.  —  See  note  4. 

358.  g.  What  Record  Must  Show.  —See  note  i. 

6.  Transcript  on  Appeal  —  See  Bills  of  Exceptions. 

a.  In  General.  —  See  note  2. 

b.  What  Transcript  Is.  —  See  note  7. 

Original  Papon.  —  See  note  8. 

359.  See  note  i. 

c.  What  Transcript  Includes.  ~  See  note  2. 

without  regard  to  the  motion  for  a  new  quiring  a  "  full  transcript.'*    State  v, 

trial.'      Bay,    J.,    concurred,    in    this  Wells,  73  Vt.  265. 

view,  and  Dryden,  J.,  dissented.     The  Where  Ho  Transoript  Is  Sent  Up.—  In 

St.  Louis  Court  of  Appeals  followed  the  absence  of  a  certified  transcript  the 

this  ruling  in  Guardian  Sav.  Bank  v.  Supreme  Court  does  not  acquire  juris 

Reilly,  8  Mo.  App.  544.     But  this  view  diction  to  review  the  judgment  below, 

did  not  long  remain  the  law  of  this  Peck  v.  Nebraska  L.  &  T.  Co..  50  Neb. 

state,    for    in    Riddlesbarger    v.    Mc-  227;  Wachsmutb  v.  Orient  Ins.  Co.,  49 

Daniel,  38  Mo.  139,  the  court,  speak-  Neb.  590. 

ing  through  Wagner,  J.,  held  that  if  a  Nooeeiity  for  Order  of  Court.  —  In  A'an- 

motion  for  a  new  trial  was  filed,  the  sas  it  has  been  held  that  it  is  noi  neces- 

whole  matter  remained  in  the  breast  of  sary  that  a  transcript  should   be  pre- 

the  court  so  long  as  the   motion   for  pared  pursuant  to  an  order  of  the  trial 

new  trial  was  pending,  and  carried  the  court,  and  that  it  is  sufficient  if  it  is 

whole  case  over  from   term   to  term  duly   prepared    and    certified    by  the 

until  the    motion  for  new    trial    was  clerk.      Hornaday   v.    State,  62   Kan. 

acted  upon,  and  that '  until  that  result  822. 

is  reached,  it  cannot  be  said  that  the  8.  Peck  v.  Nebraska  L.  &  T.  Co.,  50 
cause  is  finally  determined.*  "  See  Neb.  227.  holding  that  the  parties  can- 
also  Eaves  v.  State,  113  Ga.  749;  Duke  not  by  stipulation  bring  into  the  Su- 
ez. Story,  113  Ga.  112.  preme   Couri    the  original    pleadings 

354.  S.  Galentine  v.  Brubaker,  147  certified  as  such  by  the  clerk  of  the 
Ind.  458,  citing  2  Encyc.  of  Pl.  and  District  Court.  See  also  State  v.  Wells, 
Pr.  254.  73  Vt.  265. 

355.  10.  Vordermark  v,  Wilkinson,  In  Montana  original  written  exhibits 
147  Ind.  56.  constitute  a   part    of    the    transcript, 

11.  A  Statutory  Exteneion  to  Pertoni  where  they  are  attached  thereto  and 

nnder  Diaability  does  not  operate  to  ex-  are  duly  authenticated  by  the  certifi- 

tend  the  time  for  appeal  as  to  those  cate  of  the  trial  judge;  but  not  other- 

not  under  disability.     Vordermark   r.  wise.     Stevens  v.  Ravalli  County,  25 

Wilkinson,  147  Ind.  56.  Mont.  306. 

M6.    4.  American  Tobacco  Co.  v.  In  Nevada,  by  statute,  the  appellant 

Strickling,  88  Md.  500,  citing  2  Encyc.  has  a  right,  upon  an  appeal  from  an 

OF  Pl.  and  Pr.  256.  order  made  on  a  motion  for  a  new  trial, 

M9.     1.  Lee  v.  Hammond,  114  Wis.  to  file  the  original  papers.     Bliss  v, 

550.  Grayson,  24  Nev.  422. 

9.  Veoenity  for  Transoript.  —  It  is  the  359.    1.  Alabama.—  Bodine  v.  State, 

duty  of  the  appellant  to  file  a  transcript  129  Ala.  106,  wherein  it  was  held  that 

of  the  record,  otherwise  the  appellate  the  original  papers  upon  which  a  plea 

court   cannot    review    the    case    and  in  abatement  was  heard  should  if  neces- 

will    be  under   the  necessity  of  dis-  sary  have  been  brought  up  under  the 

missing  the  appeal.     American  Con-  rul^s. 

tract,    etc.,    Co.   v.   Perrine,   40    Fla.  2.  Black  v.  Pate,  130  Ala.  514;  Irby 

412.  V.  Southern  Bldg.,  etc.,  Assoc.,  67  Ark. 

7.  A  Certiiied  Copy  of  Docket  Entries  287. 
does  not  constitute  a  full  transcript,  Designation  of  Certain  Portioni  of  Plead- 
within  the  meaning  of  a  statute  re-  ings  and  Evidenoe  by  Appellant.  — Where 
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aOO.    d.  Record  Proper  — (i)  Generally  —  At  Law.  —  See 
note  3. 

303.  In  Equity.  —  See  note  i* 
3034    (2)  Pleadings.  —  See  note  5. 

304.  See  notes  i,  2,  3. 

Remand  for  BaplMtdw.  —  See  note  4. 
Exhibit!.  —  See  note  5. 

305.  (3)  Jurisdictional  Facts,  —  See  note  i. 

the  certiiicace  of  the  clerk  shows  that  upon  an  amended  complaint  it  is  not 

the  transcript  has  been  made  up  under  necessary  to  Include  in  the  transcript 

specific   instructions  from   the  appel*  the  original  complaint,  the  demurrer 

lant,  and,  notwithstanding  the  protest  thereto,   or    the  order   made   by   con- 

of  the  appellee,   contains    only  such  sent  sustaining  the  demurrer.     Butte 

matters  as  the  appellant  has  directed  Butchering  Co.   v,   Clarke,   19  Mont, 

him  to  include,  the  appeal  will  be  dis-  306. 

missed.     Charter  Oak  Stove,  etc.,  Co.  2.  Bdjaoted  Amendmmt.  —  A  proposed 

V.  Rice.  108  La.  699.  amendment  which  is  not  allowed  by 

TJseleu  and  Immaterial  Matter  should  the  court  should  be  incorporated  in  the 

not  be  put  into  the  transcript.     Gen-  bill  of  exceptions,  and  it  is  error  to  at* 

eral   Electric  Co.  v.   Black,  19  Mont,  tempt  to  bring  it  up  as  a  part  of  the 

no.  record.     Turner  v.  Camp,  113  Ga.  339. 

960.    8.  White  v.  White,   iia  Cal.  3.  Demurrer.  —  In  Missouri^  where  a 

577;  Underwood  v,  David,  9  Wyo.  178.  demurrer  is  sustained  and  judgment 

Ezeoations  and  the  officers'  returns  entered  thereon,  a  bill  of  exceptions  for 

thereon  are  a  part  of  the  record.     Un-  the  purpose  of  preserving  the  demurrer 

derwood  v  David,  9  Wyo.  178.  is  unnecessary.     Mallinckrodt  Chemi- 

Deoree.  —  In  White  t/.  White,  112  Cal.  cal  Works  v.  Nemnich,  169  Mo.  388. 

577,  it  was  held  that  a  decree  is  prop-  Plea  Btrioken  Oat.  —  An  alleged  error 

erly  shown  by  a  transcript  of  the  record  of  the  trial  court  in  striking  a  plea  from 

rather  than  by  a  bill  of  exceptions.  the  files  cannot  be  considered  on  ap- 

96d.    1.  Wheeler  v.  Grand   Trunk  peal,  where  the  abstract  of  record,  in- 

R.  Co.,  70  N.  H.  607.  stead  of  setting  forth  the  plea,  contains 

Deed.  —  In  Irby  v.  Southern  Bldg«,  only  a  statement'of  counsel  that  the 
etc.,  Assoc,  67  Ark.  387,  wherein  it  plea  was  to  the  effect  that  another  suit 
was  sought  to  foreclose  a  mortgage,  was  pending  at  the  time  of  the  com- 
the  mortgage  was  exhibited  with  the  mencement  of  this  suit,  etc.  Cham- 
cross-complaint  which  alleged  that  the  berlin  v.  Cary,  169  111.  34. 
mortgagor's  wife  joined  in  its  execu-  4.  Afftrmanoe  Where  Tranaorlpt  Does 
lion.  The  chancellor  so  found  and  Kot  Contain  Pleading.  —  Where  no  tran- 
rendered  a  decree  of  foreclosure,  but  as  script  of  the  pleading  is  presented  and 
the  appellant  failed  to  make  said  mort-  the  court  is  therefore  unable  to  de- 
gage  a  part  of  the  transcript  it  was  held  termine  whether  the  judgment  com- 
that  the  court  on  appeal  was  bound  to  plained  of  was  within  the  issues  the 
conclude  that  the  chancellor's  findings  judgment  will  be  affirmed.  Ketchum 
were  correct.  v.  Harrison,  62  Neb.  709. 

363.      6.    Mallinckrodt      Chemical  6.  Grand  Lodge,  etc.,  v.  Furman,  6 

Works    V.     Nemnich,    169    Mo.    388;  Okla.  649  [rtA'»^  2  Encyc.  of  Pl.  and 

Ketchum   v,    Harrison,   62   Neb.    709;  Pr.  264];  Black  z^.  Pate,  130  Ala.  514. 

Peck  V.  Nebraska  L.  &  T.  Co..  50  Neb.  SM.    1.  Iowa.  —  Clayton  v.  Sievert- 

227;   Lewis   Invest.   Co.   v,   Boyd,   48  sen,  115  Iowa  687. 

Neb.  604.  Soffieient    Showing   ts    to    State    and 

Allofthe  Pleadings  should  be  included,  County  in  Which  Caee  Wat  Tried. —  A 

and  not  merely  so  much  of  the  plead-  bill  of  exceptions  which   recites  that 

ings  as  the  appellant  sees  fit  to  bring  *'  at  the  April  term,  1901,  of  the  city 

up.     Charter  Oak  Stove,  etc.,  Co.  v.  court  of  Bainbridge,  his  honor  B.  B. 

Rice,  108  La.  699.  Bower,  judge  of  said  court,  presiding," 

264.     1.  Where  Pleading  Is  Amended  a  designated  case  came  on  to  be  tried 

—  Necessity  to  Bring  Up  Original,  -  On  and  was  tried,  and  which  is  duly  certi- 

an   appeal  from  a   judgment  entered  fied  by  the  judge  named,  sufficiently 
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366.     See  notes  i,  2. 

907.    f4)  On  Appeals  from  Orders.  —  See  note  i. 

(5)  Copies  of  Verdict  and  Judgment,  —  See  notes  2,  3. 

968.    e.  Matters  Properly  Included  in  Bill  of  Excep- 
tions* —  See  note  i. 

(2)  Instructions  and  Evidence  —  inBtnictions.  —  See  note  2. 
369.     Evidenee.  —  See  note  3, 
970.     (4)  Record  of  Other  Cases.  — See  note  i. 

(5)  Affidavits.  —  See  note  2, 

shows  that  the  case  wsls  tried  in  the  Goodfeltow  Shoe  Co.  v.  Vail,  84  Mo. 

city  court  ol  Bainbridge  In  the  state  of  App.  94. 

Georgia.     Perry  v.  State,  113  Ga.  936.  8.   Ketchum   v,    Harrison     62    Neb. 

d66.    \.  Missouri.  —  Hulli/.  Beard,  709.            * 

80  Mo.  App.  200.  968.     1.  KeoeMity  for  Bill  of  Ezoep- 

2.  St.  Louis  Southwestern  R.  Co.  v.  tions    to    Show  Kotice  of  Appeal.  —  In 

Russell,  64  Ark.  236.  White   v.  White.  112  Cal.  577,  it  was 

36t.    1.  Xflbct  of  Failtire  to  Indtide  held  that  the  notice  of  appeal  lannot 

PApets.  —  Where  the  transcript  does  not  be  properly  included  in  a  bill  of  excep- 

contain   the  papers    upon    which   the  tions  as  it  is  a  matter  of  record, 

lower  court  acted  in  making  the  order  8.  Montana.  —  Sanderson  v.  Billings 

from  which  the  appeal  is  taken  the  ap-  Water  Power  Co.,  19  Mont.  236. 

peal   will   be   dismissed.     Schomberg  Nevada,  —  State   v,   Simas,  25   Nev. 

Hardwood  Lumber  Co.  v.  Engel,  114  432. 

Wis.  273.  M9.      8.    Menten    v.    Shuttee,    it 

Order  Conflnnlng   Foreoloinre   Bale—  Okla.  381. 

Nebraska.  —  In  Ketchum  v.  Harrison,  In  Louiiiana  it  would  seem  that  the 

62  Neb.  709.  at  the  time  of  a  confirma-  evidence  is  brought  up  in  the  transcript 

tion  of  a  sale  In  a  mortgage  foreclosure  of    the   record.      Charter  Oak   Stove, 

proceeding,  an  order  was  entered  giv-  etc.,  Co.  v.  Rice,  108  La.  699,  in  which 

ing  to  a  party  the  right  to  cultivate,  case  the  appeal  was  dismissed  because 

harvest,  and  remove  the  crops  raised  the  transcript  was'  made  up  under  in- 

by   him   on   the   premises  sold,   from  structions  from  the  counsel  for  the  ap- 

which  the  plaintiff, being  the  purchaser,  pellant,  and  failed  to  include  portions 

appealed.     No  transcript  of  the  plead-  of  the  evidence  necessary  to  the  proper 

ines  forming  the  issues  in  the  case  or  consideration  and  disposition  of  the 

of  the  findinj^s  and  decree  at  the  time  case. 

of  the  rendition  of  the  decree  of  fore-  In    Criminal    Cases  —  Transcript    of 

closure  being  preserved  in  the  record  Testimony  Disregarded.  —  On  error  the 

presented,  it  was  held  that  the  court  court   cannot  legally  look  into  a  so- 

could  not  determine  whether  the  order  called   transcript  of  testimony,  unless 

complained  of  was  within  the  Issues  it  be  embraced  m  the  bill  of  exceptions, 

tried  and  determined,  and  accordingly  or  otherwise  authenticated  by  the  trial 

such  order  was  affirmed.  court.     State  v.  Ackerman,  62  N.  J.  L. 

2.  kandall  v.  Wadsworth,  130  Ala.  456. 

633.    Sec  also  Rooncy  v.   Farrell,  62  370.     1.   Underwood    v.    David,    9 

Neb.  6it.  Wyo.  178. 

Findings  of  Yaet  and  Conelttsiofls  of  Law  2.  Farrell   v.  Oregoti  Gold  Co.,  31 

made  upon  the  hearing  of  an  applica-  Oregon   474    \citing   with   approval    2 

tion  for  a  supplemental  and  final  de-  Encyc.  of  Pl.  and  Pr.  270];  People  v. 

cree  cannot  properly  be  included  in  a  Louie  Foo,  112  Cal.  17;  U.  S.  v.  Lesnet, 

bill  of  exceptions,  but  are  matters  of  9  N.  Mex.  271. 

record.    White  v.  White,  112  Cal.  577.  Proceedings    After   Judgment. —  It  is 

Where  Judgment  Is  Set  Forth  in  Ad-  immaterial  that  it  is  sought  to  review 

dition&l  Abstract.  —  Though  the  appel-  proceedings  which  took  place  after  the 

lant's  abstract  does  not  show  an  entry  rendition  of  judgment,  the  rule  being 

of  a  final  judgment,  yet  If  the  respond-  the  same  as  to  affidavits  used  in  such 

ent  sets  out  such  judgment  in  his  ad-  proceedings.     Farrell  v.  Oregon  Gold 

ditional  abstract  it  is  sufficient.     Kelly-  Co.,  31  Oregon  474. 
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371.     See  note  i. 

379.     {6\  Opinion —  Generally.  —  See  note  I. 

373.  (7)  Motions  and  Rulings,  —  See  note  5. 

374.  See  note  i. 

376.    /.  Time  for  Filing  Transcript  — (i)  In  General. — 
See  notes  7,  8. 

37 1.    1.  Browning  t/.  State,  41  Fla.  Alabama,  —  Randall  v,  Wadsworth, 

271;  Farrell   v,   Oregon   Gold  Co.,  31  130  Ala.   63^;  Cottingham  v.  Greely- 

Oregon  474,  in  each  of  which  cases  the  Barnham  Grocery  Co.,  129  Ala.  200. 

court  cited  2  Encyc.   of  Pl.  and  Pr.  Illinois.  —  Nester    v.    Carney   Bros. 

270.     See  also  the  following  cases:  Co.,  98  111.  App.  630. 

Colorado,  —  Daum  v.  Conley,  27  Colo.  Indiana,  —  Fulton  County  v,  Gibson, 

56.  158  Ind.  471. 

New  Mexico.  —  U.   S.    v,   Lesnet,   9  Missouri.  — State  v.  Wabash  R.  Co., 

N.  Mex.  271.  i6q  Mo.  563. 

Oklahoma.  —  Menten  v.  Shuttee,   11  Oklahoma,  —  Menten  v,  Shuttee,  11 

Okla.  381.  Okla.  381. 

Texas.  —  Watktns  v.  Gates,  24  Tex.  Initanoes  of  GoUatoral  Kotions  Not  Em- 

Ci  V .  A  pp.  384.  braced  in  Beoord  Proper  — Motion  to  Strike 

373.     1.  California.  —   Dundon    v.  Out    Pleadinj^s,  —  Nester    v.    Carney 

McDonald,  137  Cal.  i;  Belger  v.  San-  Bros.  Co..  98  111.  App.  630.     And  see 

chez,  137  Cal.  614,  in  which  latter  case  Bills  of  Exceptions. 

the  court  said .     '*  We  must  look  to  the  Notice  of  Motion  for  New  Trial.  — In 

judgment  of  the  court,  and  not  to  its  re  Reilly,  26  Mont.  358. 

opinion."     Citing  Keech  v.  Beaity,  127  Motion  for  New  Trial.  —  Exceptions 

Cal.  177,  and  O'Brien  v.  O'Brien,  124  to  the  action  of  the  court  in  overruling 

Cal  422.  the   motions   for  a  new   (rial  and  in 

Illinois.  —  Lawrence  v.  Oglesby,  178  arrest  are  properly  saved  if  the  bill  of 

111.  122;  Alford  v.  Dannenberg,  177  111.  exceptions  shows  such  exceptions  were 

331.  saved,  whether  the  record  proper  con- 

Montana,  —  Cornish  v,  Floyd- Jones,  tains  a  recital  concerning  the  saving  of 

26  Mont.  153.  such  exceptions  or   not.     The  bill  of 

An  Opinion  Submitted  to  the  Appellate  exceptions    is  the    proper    repository 

Court  Without  Objeotion  may   bs   con-  of  exceptions  to  the  overruling  of  the 

sidered  as  suggestive  of  what  may  be  a  motion  for  a  new  trial.     State  v,  Wa- 

just  and  lawful  determination  of  the  bash  R.  Co.,  169  Mo.  563. 

appeal.     Porter  v.  Industrial  Printing  Motion  for  Reargument,  —  Davis   v, 

Co.,  26  Mont.  170.  Nelson,  73  Vt.  328. 

The  Opinion  of  the  IllinoiB  Appellate  Motion  for    Continuance.  —  In    Ne- 

Court  is  not  a  record  on  which  errors  braska  an  assignment  of  error  for  the 

can  be  assigned  on  appeal  to  the  Su-  overruling  of  an  application  for  a  con- 

preme  Court.     Lawrence  v,  Oglesby,  tinuance  is  unavailing  where  such  ap- 

178  III.  122.  plication  is  not  included  in  the  tran- 

d73«    6.  Instanoes. — See  also  Wil-  script.     Russell  v.  State,  62  Neb.  512. 

son  V.  State,  156  Ind.  635, /^r  Monks.  J.  376.     7.  State  v.  Simmons,  64  Kan. 

Motion    for    New   Trial  —  Indiana. —  795. 

WiUon  V.  State,  156  Ind.  635.  Immediately.  — The    transcript  may 

Motions  in  Arrest  of  Judgment.  —  In  be  filed  on  the  day  that  the  appeal  is 

Alabama  it  has  been  held  that  in  crimi-  allowed.      Jacobs  v.  Oren,  jo  Oregon 

naJ  cases  motions  in  arrest  of  judgment  ^t)%  following  Hughes  v.  Clemens,  28 

and  the  rulings  of  the  court  upon  them  Oregon  440. 

must  be  shown  by  the  record  proper  of  The  Eeoord  Most  Show  the  Date  of  the 

the  orders  and  judgments  of  the  court,  filing  of  the  transcript,  and  omissions 

and    not  incorporated  in  a  bill  of  ex-  in  this  regard  cannot  be  supplied  by 

ceptions.     Taylor  v.  State,  112  Ala.  69.  oral  statements  of  counsel  made  in  the 

See  also  Bills  of  Exceptions.  trial  court.     Williams  v.  Savage,  (C. 

374*     1.  Rowland   v.    McGuire,   67  C.  A.)  120  Fed.  Rep.  497. 

Ark.  320,  quoting  2  Encyc.  of  Pl.  and  8.  In  re  Barker,  28  Colo.  257;  State 

Pr.  273,  274.     See  also  the  following  v.  Simmons,  64  Kan.  795:  Hake  t/.  Lee, 

cases:  104  La.  123;  State  v.  Wells,  73  Vt.  265. 
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377.     Time  Jnrisdiotional.  —  See  notes  I,  2. 
379.     See  notes  i,  2. 

(2)  Extension  of  Time  —  OeneniUy.  —  See  notes  6,  7. 

d77*     1.  Indian    Territory.  —  Potts  there  be  a  bill  of  exceptions  or  state- 

V.  Watkins,  3  Indian  Ter.  566.  which  ment,    the   appellant   may  have  forty 

case  was  decided  under  Mansf.  Dig.  days  after  the  same  is  settled  in  which 

Ind.  Ter.,  §  1271.  to   file   the   transcript.      In    White    v. 

Kansas,  —  State  v,  Simmons,  64  Kan.  White,  112  Cal.  577,  it  was  held  that  if 

795.  the  time  within  which  the  bill  of  ex- 

Uniied States,  — Williams  v.  Savage,  ceptionsor  statement  maybe  proposed 

(C.  C.  A.)  120  Fed.  Rep.  497.  or  settled  has  not  expired,  or  if  pro- 

2,  Florida.  —  Savannah,  etc.,  R.  Co.  ceedings   for  its   settlement  are    still 

V,  Sessoms,  40  Fla.  390.  pending  before  the  judge  and  unde- 

lowa. — Spinney    v.    Halliday,    115  termtned  by  him,  the  appellant  is  not 

Iowa  420.  in  default  for  failure  to  comply  with 

Louisiana,  —  State  v.  Todd,  104  La.  the  rule  for  filing  the  transcript.     The 

241.  refusal  of  the  judge  to  settle  the  pro- 

Montana.  —  Trotter  v.  Kleinschmidt,  posed  bill,  or  a  disallowance  of  the 
21  Mont.  532.  same  after  proceedings  for  its  settle- 
Computation  of  Time.  —  The  period  ment  have  been  taken  before  him,  is 
within  which  the  appellant  is  required  to  be  regarded,  for  the  purposes  of  the 
to  file  a  transcript  of  the  record  with  rule,  with  the  same  effect  as  its  settle- 
the  clerk  of  the  appellate  court  begins  ment. 

with   the  day   the  appeal  is  granted.  2.  bi  the  Diitriot  of  Columbia  if  the  tran- 

Daum  V.  Conley,  27  Colo.  56.  script  be  not  filed  in  the  Court  of  Ap- 

In  Washington,    when    there    is   no  peals  within  the  time  prescribed  by  the 

showing  of  prejudice,  the  appeal  will  rules  of  such  court,  the  appellee  may 

not  be    dismissed    for    delay    in    the  have   the    appeal   docketed    and    dis- 

transmission  of  the  record  to  the  Su-  missed.      This   rule   is    applicable   as 

preme  Court.     Gay  v.  New  Whatcom,  well  to  appeals  which  do  not  operate 

26  Wash.  389.  as  a  supersedeas  as  to  those  which  do 

SI79.     1.  In  re  Barker,  28  Colo.  257:  so  operate.     U.  S.  w.  Alvey,  182  U.  S. 

Wilson  V.  People,  25  Colo.  375;  Shad-  456. 

ville  V.  Barker,  26  Mont.  45.     See  also  6.  State  v,  Simmonf,  64  Kan.  795. 

White  V,  White,  112  Cal.  577.  Extension  by  Stipulation  in  Violatioii  of 

Where  Delay  It  Hot  Prejudicial  to  Ap-  Sules.  —  The  parties  have  not  the  power 

pellee. —  \w  Alabama  it  has   been  held  by   agieement   to  ignore  the  rules  of 

that  where,  before  the   expiration  of  court,  and  a  stipulation  by  which  they 

twenty  days  from  the  date  of  an   ap-  agree  to  allow  the  abstract  to  be  filed 

peal,  the  then  pending  term  of  the  Su-  after  the  lapse  of  the  time  fixed  by  the 

preme  Court  adjourns,  delay  in  filing  rules   will  not  avail  to  prevent  a  dis- 

the  transcript  until  the  next  term  of  the  missal.      Wilson  c.    People,  25   Colo, 

court  is  not  cause  for  dismissal  of  the  375. 

appeal,  where  such  delay  is  shown  not  JBiFect  of  Prerioni   ICotion  to  IMsmisi 

to  have    been  prejudicial    to    the   ap-  Appeal. —  In  White  v.  White.  112  Cal. 

gellee.  Birmingham  R.,  etc.,  Co.  v.  577,  it  was  held  that  the  fact  that  a 
Birmingham  Traction  Co.,  122  Ala.  previous  motion  to  dismiss  the  appeal 
349.  was  pending  did  not  of  itself  extend 
Conftmotion  of  Boles  of  Bnpreme  Conrt  the  time  within  which  the  appellant 
of  California.  —  Rule  II.  of  the  Supreme  might  file  the  transcript.  The  court 
Court  of  California  requires  the  appel-  said:  '*  Whether  the  pending  of  such 
lant  to  file  a  transcript  of  the  record  motion  would  have  been  deemed  by 
within  forty  days  after  the  appeal  is  the  court  a  suflScient  ground  for  ex- 
perfected,  and  the  bill  of  exceptions  tending  the  time  for  filing  the  tran- 
and  the  statement  (if  there  be  any)  are  script  need  not  be  considered.  The 
settled;  and  by  Rule  V.  it  is  provided  appellant  made  no  application  for  such 
that  if  the  transcript  be  not  filed  extension,  and  the  respondent  is  en- 
within  the  time  prescribed,  the  appeal  titled  to  enforce  the  rights  conferred 
may,  on  motion  of  the  respondent  and  upon  him  by  the  rule." 
notice  thereof  to  the  appellant,  be  dis-  Under  Statute  of  Indian  Territory.  — 
missed.     It  is  further  provided  that  if  Under  Mansf.  Dig.  Ark.,  g  1271  (Sand. 

299 


»80-384                          APPEALS.  Vol.  IL 

380.    Rogleot  of  Clerk.  —  See  notes  2,  3. 
38 1  •     Baquiiites  of  Applioatlon.  —  See  note  2. 
98SJ.     (3)    Waiver  of  Objection.  —  See  note  3. 

g.  Transcripts  on  Several  Appeals.  —  See  note  4. 
988.  A.  Authentication  —  (1)  Sealing.  —  See  notes  6, 7,  8. 
!I84,     (2)  Certificate  of  Clerk.  —  Sec  note  i. 

&  H.  Dig.  Stat.  Ark.,  g  1022),  the  court  of  the  Supreme  Court.  Trott  v*  Chi- 
ts authorized  to  extend  the  time  for  cago,  etc.,  R.  Co.,  115  Iowa  80. 
hling  the  record  in  the  appellate  court,  4.  In  Prooeedingf  to  EstabUi]!  a  High- 
on  appeal,  although  the  statutory  way  separate  transcripts  need  not  be 
period  of  ninety  days  has  already  ex-  filed  by  each  appealing  remon^trator. 
pired  and  motion  has  been  made  to  Glassburn  z/.  Deer,  1^3  Ind.  174. 
dismiss  the  appeal  because  of  such  383.  6.  No.  4  Fiaelity  Bldg.,  etc., 
failure.  Mays  v.  Frieberg,  3  Indian  Union  v,  Byrd,  154  Ind.  48  [citing  2 
Ter.  774.  Encyc.  of  Pl.  and  Pr.   283];  Swort- 

379.    7.  Hake  v,  Lee,  104  La.  146;  figuer  v.  White,  137  Cal.  391. 

McAllister  t/.  McAllister,  28  Wash.  613.  Effect  of  StipnlatioQ  of  Parties.  -^  An 

The  Sickness  and  Deatii  of  Counsel  who  appeal   will  not  be  dismissed  because 

had  charge  of  the  preparation  of  the  the  transcript  is  not  properly  authentl- 

appellate  proceedings  will  not  entitle  cated.  where  it  is  stipulated  in  writing 

the  appellant  to  an  extension  of  time  that  the  same  contains  correct  copies 

where    it     appears    that     succeeding  of  the  pleadings,  orders,  etc.     Jett  v» 

counsel  had  ample  time  in  which  to  Sittle.  3  Indian  Ter.  671. 

prepare  and  file  the  transcript,  and  no  7.  Dismissal.  —  TAal  the  Transcript  Is 

reason,  cause,  or  excuse  is  shown  why  Not  under  the  Seal  oi  the  lower  court  is 

during  such  time  it  was  not  attended  ground   for  dismissal   of   the  appeal, 

to.     Savannah,  etc..  R.  Co.  t/.  Sessoms,  No.   4   Fidelity   Bldg.,  etc.,  Union  v. 

40  Fla.  390.  Byrd,  154  Ind.  48. 

tIflO.     2.  State  v,  Estes,  34  Oregon  Effect  of  Presenting    Another   Tran- 

196,  citing  2  Encyc.  of  Pl.   and  Pr.  script  Duly  Authenticated,  —  Where    a 

280.  motion  is  made  to  dismiss  the  appeal 

3.  Appellee  Must  Show  that  Failure  Is  on  the  ground  that  the  appellant  has 

Hot  Imputable  to  Him.  —  Even  where  not    filed     a     properly   authenticated 

the  statute  imposes  upon  the  clerk  the  transcript,  and  at  che  hearing  of  such 

duly  of  filing   the  transcript  such  re-  motion  he  presents  another  copy  of  the 

quirement  does  not  relieve  the  appel-  transcript  properly  authenticated  and 

iant  from  the  necessity  of  showing  that  asks  leave  to  file  the  same,  the  objec- 

the  failure  of  the  cleik  to  file  the  tran-  tion  of  the  respondent  upon  the  ground 

script  within  the  time  prescribed  was  that  the  transcript  is  not  properly  au- 

not  imputable  to  him.     State  v,  Estes,  thenticated  is  obviated  and  the  motion 

34  Oregon  196.  will  be  denied.     Swortfiguer  v.  White, 

2§1.    2.  ItL  Texas  the  appellate  court  137  Cal   391. 

may.  for  good  cause  shown,  allow  the  8.  Identification   of   Pleadings.  —  The 

filing  of  the  transcript  after   the   ex-  pleadings  are  a  part  of  the  record,  and 

pi  ration  of  the  regular  ninety-day  limit;  when  certified  to  the  appellate  court  as 

but  it  has  been  held  that  after  the  ex-  a  part  of  the  record  on  appeal  will  be 

piration  of  more  than  twelve  months,  considered    as  such    without  further 

during   which   time   the   parties  were  identification  where  it  is  not  otherwise 

trying   to  compromise,   a   motion   for  required  by  statute.     Bliss  v,  Grayson, 

permission  to  file  the  transcript  would  24  Nev.  422,  limiting  Simpson  v.  Ogg, 

be   denied,   though    the    appellee   ex-  18  Nev.  30. 

pressly     consented      to      the     filing.  384.     I.  Illinois,  —  See    Merkel    v, 

Christensen  v.  Anderson,  24  Tex.  Civ.  William  Schmidt  Baking  Co.,  72  III. 

App.  345.  App.  239. 

!j§a.    8.  By  Stipulation.  —  Where  the  Montana.  —  State  v,  Millis,  19  Mont, 

time  of  filing  absl  races  and  motions  is  444. 

the  subject  of  stipulation  between  the  Nezv  Mexico.  —  Territory   v.  Christ- 
parties,  neither  party  can  complain  that  man,  9  N.  Mex.  582. 
such  abstracts  or  motions  were  not  filed  Stipnlations  of  Parties.  —  Where  a  stat^ 
within  the  time  required  by  the  rules  ute  requires  the  papers  on  appeal  to  be 

aoo 
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98«l«     By  Deputy  01«rk.  —  See  note  I. 

Where  Hot  Properly  Certified.  —  See  notes  g,  6, 

Bnfflcienoy  of  Gertifloate.  —  See  note  8. 

386.     Compliance  witb  gti^ti^te.  —  See  note  2. 

300.    i.  Arrangement  of  Transcript  —  (i)  In  General, 

—  See  notes  5,  6,  7,  8,  9. 

certified  by  the  trial  judge,  a  stipula-  Ineoilleient  Authentication  of  Final 
tion  by  counsel  that  the  papers  shall  Judgment.  —  In  Rooney  v.  Farrell,  62 
be  regarded  as  being  properly  certified  Neb.  611,  the  certificate  attached  10 
is  invalid.  April  Fool  Gold  Min.,  etc.,  the  transcript  stated:  *'  That  (he  fore- 
Co.  V.  Dula,  24  Nev.  289.  going  is  a  true  and  perfect  transcript 

Corrections  after  Certification.  —  Where  of  the  petition,  answer,  reply,  instruc- 

a  defective  transcript,  duly   certified,  tions  given  and  excepted  lo  in  said  ac 

is  corrected  by  rewriting  it,   the  cor-  tlon,  the  verdict,  motioQ  for  a  new  trial 

reeled  copy  must  itself  be  certified  by  and  motion  to  retax  costs  in  said  ac- 

the  clerk.      Detaching  the   certificate  tion,  together  with  the  appeal  bond,  as 

from  the  defective  transcript,  and  at-  the  same  are  on  file  and  of  record  in 

taching  it  to  the  corrected  copy,  with-  my  ofllce."      It   was   held   that  such 

out  the  knowledge  of  the  clerk,  will  certificate  was  insufficient   because  it 

be  deemed  insutficient.     Shadville   v,  made  no  mention  of  or  in  any  manner 

Barker,  26  Mont.  45.  authenticated  the  final  judgment  in  the 

Certificate  of  United  States  Commis-  cause. 
doner. —  In  Indian  Territory  it  has  Objections  Waived.  —  Any  defect  in 
been  held  that  w(iere  on  appeal  from  a  the  certificate  of  the  clerk  may  be  cured 
United  States  commissioner  the  tran-  by  admissions  made  in  open  court,  and 
script  Is  not  signed  by  him  until  after  may  be  waived  by  a  general  appear- 
judgment  has  been  rendered  in  the  ap-  ance  and  by  filing  points  and  auihori- 
pellate  court,  and  no  motion  is  made  ties  upon  the  merits.  Bliss  v.  Gray- 
requiring  his    signature,  the    statute  son.  24  Nev.  422. 

governing     appeals    is     substantially  9S6.    2,  Shadville     v.    Barker,    26 

complied  with  and  the  appellate  court  Mont.  45;  State  v,  Millis,  19  Mont.  444; 

acquires    jurisdiction.       Waitman    v.  Becker  v.  Becker,  24  Nev.  476. 

Bowles,  3  Indian  Ter.  294.  ^^^O.    5.  Sule  Heqoiring  Secord  to  Be 

Keoesiity   for  Signature  of  Presiding  Paged  and  Indexed.  —  Where  a  rule  of 

Judge.  —  In  Hornadayv.  State,  62  Kan.  court   requires    that    the    plaintiflf    in 

822,  it  was  held  that  a  transcript  of  the  error,  or  appellant,  shall  number  the 

record  certified  by  the  clerk  to  be  such  pages  of    the    record  and   index   the 

is  sufficient,  and  that  it  is  not  necessary  record,  and  such  rule  is  not  complied 

that  the  record  should  be  signed  by  with,  the  court  will  not  examine  the 

the  presiding  judge.  record  to  find  an  alleged  error  in  the 

dM.    1,  Territory  v,  Christman,  9  admission  of  the  testimony,    State  v. 

N.  Mex,  582.  Turner,  63  Kan.  233. 

ft.  Reno  Water,  etc.,  Co,  v.  Osburn,  6.  Bight  of  Legislature  to  Authorize 
25  Nev,  53;  Hoppin  v.  Winnemucca  Typewritten  Transcript.  —  Under  a  con- 
First  Nat,  Bank,  25  Nev.  84;  Territory  stiLutional  provision  (Const.  Mont.,  art. 
r.  Christman,  9  N.  Mex.  582.  VIII.,   §§   2,   3,    15),   authorizing    the 

6.  Amendment  of  Certiiloate.  ^  A  de«  legislature  to  prescribe  limitations 
fectlve  certificate  of  authentication  upon  and  regulations  of  appeals,  the 
may  be  amended  after  the  time  for  legislature  has  no  right  to  supersede  a 
filing  the  original  transcript  has  ex-  rule  of  court  rec^uirlng  printed  tran- 
pired,  and  at  any  time  before  final  scripts,  by  authorizing  the  use  of  type- 
judgment  in  the  appellate  court.  See  written  transcripts.  Jordan  v.  Andrus, 
Rev.    Stat.   Ohio,   §    5114.      Bucyrus  26  Mont.  37. 

Second    Nat.    Bank   »,  Moderwell,  59  7.  Paging  of  Depositions.  —  Where  the 

Ohio  St.  221.  original   paging  of  the  depositions  is 

S.  Abbreviations.  •—  In  the  certificate  not  preserved   in   the   transcript,   the 

of  the  clerk  the  name  of  a  corporation  court  will  not  undertake  to  ascertain 

which   is  the  plaintiff  may  be  abbre-  what  particular  evidence  is  relied  on  to 

viated   if  the   abbreviation   is  unmis-  support  the  exceptions.     Speakman  v. 

takable.     Chicago  Fuel  Gas  Appliance  Burleson,  123  Ala.  678. 

Co.  V,  Jcwctt.  66  lU.  App.  489.  8.  Indiana,  etc.,  R,  Co.  v.  Ditto,  158 

m 
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999.  J.  Duty  of  Appellant  in  Making  Transcript  — 

(i)  /«  General.  —  See  notes  3,  4,  5. 

993.  See  notes  i,  2. 

(2)  Unnecessary  Papers.  —  See  note  7. 

994.  See  note  i. 

(3)  Record  Must  Sftaw  Error,  —  See  notes  4,  5,  6. 
99«(.    (4)  Effect  of  Omissions.  —  See  note  i. 

996.  k.  Impeachment  of  Record  —  Baowd  imporu  verity.  — 

See  note  I. 

997.  See  notes  2,  3. 

Ind.  669,  in  which  case  the  appellant  large  amount  of  irrelevant   and  im- 

fat'led  to  comply  with  a  rule  of  court,  material  matter  having  no  relation  or 

See  also  State  v,  Lankford«  158  Ind.  34;  bearing  upon  the  case  or  to  the  ques- 

Dixon  V,    Poe,    158   Ind.    54;  State  v.  tions  submitted  for  our  review.     The 

Turner,  63  Kan.  233,  which  case  was  testimony  is  presented  in  an  irregular 

decided  under  a  rule  of  court  requir-  and  improper  manner  and  the  record 

ing  an  index.  is  encumbered  by  the  insertion  of  court 

!ll90«    9.  Singer  Mfg.  Co.  v.  Rogers,  papers,  long  letters,  overruled  orders, 

70  Ark.  385.  and  other  matter  absolutely  unneces- 

Illegible Tramcript.  —  In  Singer  Mfg.  sar^  to  be  incorporated  in  the  record. 

Co.  V.  Rogers,  70  Ark.  385,  the  appel-  *    »    »    We  shall  not  hesitate  there- 

lant  presented  a  blurred  and  indistinct  fore  in  the  case  now  before  us  to  so 

typewritten  transcript  which  had  been  adjust   the  costs  on   this  appeal   that 

blurred  by  the  taking  of  other  copies  they  will   be  borne  and   paid  by  the 

from  ii,  and  the  court  required  another  parties   who  are  responsible   for  this 

copy  of  the  transcript  to  be  filed  within  encumbered  record, 

thirty  days  on  pain  of  dismissal.  4.  State  </.  Judge,  105  La.  758,  quot- 

393.     8.  Florida,  —  American  Con-  ing  2  Encyc.  of  Pl.  and  Pr.  294. 

tract,  etc.,  Co.  v,  Penine,  40  Fla.  412.  5.  State  i/.  Judge,  105  La.  758,  quot- 

United  States.  —  Williams  v.  Savage,  ing  2  Encyc.  of  Pl.  and  Pr.  294. 

(C.  C.  A.)  120  Fed.  Rep.  497.  6.  State  v.  Judge,  105  La.  758,  quot- 

4.  No.  4  Fidelity  Bldg.,  etc..  Union  ing  2  Encyc.  of  Pl.  and  Pr.  294. 

V,  Byrd,  154  Ind.  48  [citing  2  Encyc.  of  395.    1.  Kansas,—  Haenky  v.  Weis- 

Pl.  and  Pr.  292];  American  Contract,  haar,  64  Kan.  717. 

etc.,  Co.  V,  Perrine,  40  Fla.  412.  InstajiOM  of  Omission  —  Evidence,  — 

5.  No.  4  Fidelity  Bldg.,  etc..  Union  Haenky  v.  Weishaar,  64  Kan.  717; 
V.  Byrd,  154  Ind.  48  [citing  2  Encyc.  of  Atchison,  etc.,  R.  Co.  v.  Scaggs,  64 
Pl.  and  Pr.  292];  Williams  v.  Savage,  Kan.  561. 

(C.  C.  A.)  120  Fed.  Rep.  497.  Duty   of    Appellee    Where    Paper   Is 

Appellant  Chargeable  with  Omission  of  Omitted  —  Rule  of  Court,  —  In  Missouri^ 
Pleading.  —  Where  a  party  desires  to  where  a  paper  is  not  contained  in  the 
insist  on  appeal  that  he  was  entitled  appellant's  abstract,  the  appellee,  if  he 
to  a  judgment  or  decree  upon  the  desires  to  supply  the  omission,  must 
pleadings  he  must  see  to  it  that  such  comply  with  Rule  11  by  filing  an  ad- 
pleadings  are  included  in  the  transcript,  ditional  abstract  covering  the  omission. 
Lewis  Invest.  Co.  v.  Boyd,  48  Neb.  604,  Roe  v.  Versailles  Bank,  167  Mo.  406. 

d03.     1.  Ely  «/.  Coontz,  167  Mo.  371.  396.     1.  Memphis   Land,  etc.,  Co. 

2.  No.  4  Fidelity  Bldg.,  etc.,  Union  -v.  St.  Francis  Levee  Dist.,70  Ark.  409, 

1'.  Byrd,  154  Ind.  48,  citing  2  Encyc.  citing  2  Encyc.  of  Pl.  and   Pr.  296. 

OF  Pl.  and  Pr.  292,  293.  See  also  the  following  cases: 

7.  Paul  V.  Cragnaz,  25  Nev.  293.  Michigan,  —  Huflf  v.  Cole,  127  Mich. 

304.     1.  Heinzez/.  Kleinschmidt,  25  351;  Sartwell  v.  Young,  126  Mich.  304. 

Mont.    89;  Paul   v,  Cragnaz,  25  Nev.  Nebraska,  —  Seaver  v.  Hall.  50  Neb. 

293.  878. 

Presentation  of  Testimony  in  Irregular  Washington.  —  Washingon    Liquor 

Manner  —  Incorporation      of      Useless  Co.  v.  Alladio  Cafe  Co  ,  28  Wash.  176. 

Papers.  ~  In  Chappell  v.  Stewart,  95  397.    2.  Objection   that  Bill  Is  Kot 

Md.  76,  the  court  said:    "  The  record  Correetly  Set  Forth.  —  Where,  in  a  chan- 

i^  a  volqminous  one  and  contains  a  eery  appeal,  the  bill  as  set  forth  in  tl^e 

90? 
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308.  ETidmee  Dehors  the  Baeord.  —  See  notes  2,  3. 

309.  Where  Eztrimie  Evidenee  AdmlBsible.  —  See  note  3. 

/.  Contradiction  of  Record.  —  See  note  6. 

300,     By  Affidavit.  —  See  note  7. 

301.    m.  Amendments  OF  Record  —  (i)  Of  Original  Rec- 
ord, —  See  note  3. 

303.  See  note  i. 

304.  ^2^  Of  Transcript,  —  See  notes  2,  3. 

305.  (3)  By  Stipulation.  —  See  note  3. 

record  states  a  cause  of  action,  a  con-  which  an  appeal  is  returnable  to  the 

lention  that  it  did  not  do  so  originally,  Supreme  Court,  a  conflict  in  the  recital 

but  has  been  changed  since  the  hear-  of  the  certificate  of  appeal  and  of  the 

ing,  cannot  be  considered,  as  the  court  appeal    bond,   as  to  the  term  of   the 

is  governed  by  the  record  as  returned,  court  to  which  the  appeal  was  returna- 

Sartwell  -u.  Young,  126  Mich.  304.  ble,  is  immaterial  and  does  not  author- 

997.    Z,  Arkansas^ — Memphis  Land,  ize     the     dismissal     of     the     appeal, 

etc.,  Co.  V,  St.  Francis  Levee  Dist,  70  Birmingham  R.,  etc.,  Co.  v.  Birming- 

Ark.  409.  ham  Traction  Co.,  122  Ala.  349. 

/l/<>«/fl«a.  —  Newell  v.  Whilwell,   16        ^Ml.     7.  /^hfida, —  Bry&n  v.  Stale. 
MonL  243. 

Nebraska.  —  Lewis    Invest.    Co.    v, 
Boyd,  48  Neb.  604. 

Virginia,  —  Taylor    v,    Mallory,   96 
Va.  18. 


41  Fla.  643. 

Washington.  —  Washington  Liquor 
Co.  V,  Alladio  Cafe  Co.,  28  Wash.  176. 
One  of  the  Baaio  Prindplee  for  the 
guidance  of  an  appellate  court  in  the 
Affidavit!  ae  to  Improper  Argument  of  determination  of  causes  is  that  it  will 
ConnseL  —  In  Ryans  v.  Hospes,  167  Mo.  look  to  the  record  and  will  not  consider 
342.  the  court  said:  **  Certain  remarks  affidavits  contradicting  matters  shown 
of  one  of  plaintiff's  counsel  in  the 
argument  are  assigned  as  ground  for 
reversal.  So  far  as  these  appear  in 
the  affidavits  filed,  they  are  not  before 
us.  We  have  uniformly  ruled  that 
this  is  not  the  proper  way  of  preserv- 
ing such  extraneous  matter." 

Certlfloatee,  ete.,  Prodaoed  in  Argoment. 
—  The  court  will  not  consider  certifi- 
cates or  other  papers  produced  in  argu- 
ment but  omitted  from  the  record. 
Taylor  v,  Mallory,  96  Va.  18. 

il9§.  3.  An  Affidavit  of  the  Clerk  transcript  of  the  omitted  recorfl  entries, 
will  not  be  heard  lor  the  purpose  of  See  Rev.  Stat.  Ohio,  §  5114.  Falconer 
showing  matters  which  do  not  appear     v.  Martin,  66  Ohio  St.  352. 


by  it.     Bryan  v.  State,  41  Fla.  643. 

301.  8.  Merriman  t;.  Chicago,  etc., 
R.  Co.,  (C.  C.  A.)  120  Fed.  Rep.  240. 

303.  1.  Merriman  v.  Chicago,  etr., 
R.  Co.,  (C.  C.  A.)  120  Fed.  Rep,  240. 

304.  2.  Amendment  by  Filing  Ad- 
ditional Transcript.  —  Where  a  duly  au- 
thenticated but  incomplete  transcript 
is  filed  within  the  time  required  by 
law,  it  may  be  amended  at  any  lime 
before  nnal  judgment  in  the  appellate 
court  by   filing   a  duly  authenticated 


in  the  transcript.  Memphis  Land,  etc., 
Co.  V.  St.  Francis  Levee  Dist.,  70  Ark. 
409. 

3.  See  Taylor  v.  Mallory,  96  Va.  18. 

390.  8.  Waiver  of  Defense  of  Statute 
of  Limitations.  —  The  defense  of  the 
statute  of  limitations  is  a  meritorious 
one,  but  one  that  may  be  waived;  and 
if  it  is  not  insisted  upon  in  some  man- 
ner in  the  trial  court  it  will  not  be  con- 
sidered here  for  the  first  time.  Bell  v. 
Rice,  50  Neb.  547.  See  also  Limita- 
tions. 

6.  Confliot  Between  Certificate  of  Ap- 
peal and  Appeal  Bond  as  to  Betnm  Bay. 
—  In  Alabama^  since  the  statute  (Civ. 
Code  Ala.,  ^  437)  fixes  the  time  within 


Amendment  of  Authentieation.  —  A 
material  defect  in  the  certificate  of  au- 
thentication may  be  amended  after  the 
expiration  of  the  time  for  the  filing  of 
the  transcript  itself.  See  Rev.  Si  at. 
Ohio,  §  5114.  Bucyrus  Second  Nat. 
Bank  «/.  Moderwell,  59  Ohio  St.  221. 

8.  Warren  v.  Robinson.  21  Utah  429. 

3M.  8.  MiMonri.  —  Parties  to  an 
appeal  may  by  stipulation  correct 
errors  in  the  appellate  record  to  con- 
form to  the  facts  which  occurred  at  the 
trial.  Camp  7;.  Wabash  R.  Co.,  94 
Mo.  App.  272.  in  which  case  an  in- 
struction as  it  appeared  in  the  record 
was  defective  and  erroneous.  The 
parties  stipulated  that  the  record  wa^ 


aos 


800-814 


APPEALS. 


Vol.  II. 


SOS. 

306. 

307. 

309. 

819. 
note  7. 

818. 
note  3, 

814. 


«.  Certiorari  —  (i)  /«  General.  —  See  note  4. 

ApptUant  ir«t  la  Fkvlt.  —  See  note  2. 
OhuMtw  of  Writ.  —  See  note  i. 
4)  Prompt  Application  Required.  —  See  note  2. 
9)  Supplemental    Transcript  —  Lmt*    to    Flto.  - 


\ 


See 


0.  Abstract   of    Record  —  (i)  In    General.  —  See 

{2\  What  Abstract  Is.  —  See  note  6. 
(3)  Omissions,  —  See  notes  8,  9. 


erroneous  and  that  the  instruction  was  peliant  to  "  prepare  and  have  clearly 
f^iven  in  another  form  which  was  cor-  and  legibly  typewritten  or  printed  a 
rect,  and  it  was  held  that  such  stipula-    concise  abstract  or  statement  of  the 


tion  disposed  of  the  objection. 

SM.  4.  Oregon,  —  Jacobs  v.  Oren, 
30  Oregon  593,  citing  2  Encyc.  of  Pl. 
AND  Pr.  305. 

United  States,  —  Merriman  v.  Chi- 
cago, etc.,  R.  Co.,  (C.  C.  A.)  120  Fed. 
Rep.  240. 

Omifsions.  —  Merriman  v.  Chicago, 
etc.,  R.  Co.» (C.  C.  A.)  120 Fed.  Rep. 240. 

306.    8.  Exhibits  which  have   been 


transcript  showing  the  pleadings  in 
the  cause  in  the  order  of  their  filing  by 
dates,  the  rulings  of  the  court  thereon, 
the  issues  on  which  the  case  was  tried, 
and  the  facts  on  which  the  issues  were 
determined,  in  as  condensed  form  as  is 
practicable,  and  consistent  with  a  fair 
and  clear  presentation  thereof,  together 
with  a  statement  of  the  assignments  of 
error  relied  on."     Allen-  v,  Lewis,  38 


erroneously  omitted  may  be  brought  Fla.  115.  wherein  the  court  declared 
up  by  certiorari.  Grand  Lodge,  etc.,  that  the  obvious  purpose  of  such  rule 
?^  Furman,  6  Olcla.  649,  citing  2  Encyc.  is  to  provide  an  abstract  or  abridg. 
OF  Pl.  and  Pr.  307.  ment  which  shall  fairly  exhibit  so 
307.  1.  The  Writ  Purely  Auxiliary,  much  of  the  record  as  will  present  the 
— -  A  writ  of  certiorari  to  complete  the  questions  of  error,  to  be  used  as  a  sub- 
record  on  a  statutory  appeal  cannot  of  stitute  for  a  usually  voluminous  record, 
itself  give  the  appellate  court  jurisdic-  Abetraot  of  Beoord.  —  In  Missouri  the 
tion.  Nor  can  it  add  any  support  to  rules  require  the  appellant  to  abstract 
the  appeal  as  against  a  motion  to  dis.  the  record  in  order  to  advise  the  court 
miss.  The  appeal  must  stand  or  fall  of  the  points  in  dispute  in  the  material 
under  the   statute,   regardless  of  the  matters  in  the  record,  and  it  has  been 


writ  of  certiorari.  Huguley  Mfg.  Co. 
V.  Galeton  Cotton  Mills,  184  U.  S.  290. 
309.  8.  Merchants*  Nat.  Bank  v, 
G  run  thai,  39  Fla.  388,  citing  2  Encyc. 
OF  Pl.  and  Pr.  308. 


held  that  such  expense  and  labor  can- 
not be  imposed  upon  the  respondent. 
Ely  7f.  Coontz,  167  Mo.  371. 

314.    6.  ;Offloe   of    Abetraot.  —   In 
Florida^  in  determining  the  true  oflSce  of 


313.  7.  With  the  Permiision  of  the  the  abstract  and  what  it  shall  contain. 
Appellate  Court  an  additional  transcript  it  is  important  to  keep  in  mind  that 
ma^r  be  filed  at  any  time  before  final  the  court  will  try  the  questions  pre- 
judgment in  such  court,  provided  the  sented  on  the  abstract  alone,  and  un- 
original    incomplete     transcript     was  less  it  is  questioned  by  the  opposite 


filed  within  the  time  required  by  law. 
Falconer  v,  Martin,  66  Ohio  St.  352. 

In  Criminal  Cases.  —  Where,  in  a 
criminal  appeal,  the  indictment  copied 
into  the  transcript  does  not  contain  the 
indorsement  *'  a  true  bill,*'  the  defect 
may  be  cured  by  a  supplemental  tran 


party,  will  make  no  examination  of  ihe 
transcript.  A  reference  in  the  abstract 
to  the  record  will  not  be  sufficient. 
Allen  V.  Lewis,  38  Fla.  115. 

8.  Allen  v.  Lewis,  38  Fla.  T15. 

9.  Allen  v.  Lewis,  38  Fla.  115. 
Appellant's  Abetraot  Cured  by  Beepond- 


script,  which  may  be  filed  even  after  the  ent*8  Abetraot.  —  If  the  respondent's  ab- 

argument  of  the  case  in  the  appellate  stract  sets  out  the  evidence  claimed  to 

court.     Low  f/.  Slate,  108  Tenn.  127.  be  omitted  in  the  appellant's,  the  court 

313.    8.  Florida  Bide.  —  In  Florida  will  be  enabled  to  consider  a  demurrer 

Rule  20  requires,  in  civil  cases,  the  at-  to    the    evidence.       Kelly-Good  fellow 

(orney  for  the  plaintiff  in  error  or  ap-  Shoe  Co.  v.  Vail,  84  Mo.  App.  94. 
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31«(.     Matten  Not  in  Abstract.  —  See  note  I. 

(4)  Jurisdictional  Facts,  —  See  note  3. 

317.  (8)  Presumption  as  to  Additional  Abstract,  —  See  note  I. 

318.  (10)  Amended  Abstract  —  Berviee.  —  See  note  2. 

(11)  Co7isequence  of  Defects  Uncorrected,  —  See  note  5. 
7.  Preliminary  Payment  of  Fees  —  a.  In   General  — 

SUtntory.  —  See  note  7. 

3dl.     8.  Docketing  and  Entry  of  Appeal  —  See  note  6. 

315.     1.  Ketliod  of  Stating  Evidenoe.  ihe  appellants  of  their  abstract,  caUed 

—  In  Allen  v,  Lewis,  38  Fla.  115,  it  was  out  by  the  additional  abstract  and  the 

held  that  the  facts  must  be  stated  so  argument  filed  by  the  appellees,  will 

that  the  court  can   consider  the  evi-  be    stricken    out   on    motion    of    the 

dence  in  all  its  hearings  without  refer-  appellees,    where    such     amendment, 

ence  to  the  transcript.     It  was  further  though  filed  January  19,  1901,  is  not 

held  that  it  is  not  sufficient  for  the  ab-  served   until    May  25,  T901,  two  days 

stractor  to  state  merely  the  effect  of  the  before  the  case  is  submitted.     Wilcox 

evidence  or   his  conclusions  adduced  v.  Mann,  115  Iowa  gi. 

therefrom,  and  that  the  abstract  must  5.  See  Allen  v.  Lewis,  38  Fla.  115,  in 

state  the  facts  in  the  transcript  so  that  which  case  a  motion  was  made  to  dis- 

the  court   can  judge  of    them   when  miss  the  writ  of  error,  and,  the  court 

called  in  question.  holding  that  the  abstract  was  insuffi- 

8.  Gardner  v.  New  Orleans,  etc.,  R.  cient,  it  was  declared  that  it  Is  within 

Co.,  78  Miss.  640.  the  discretion  of  the  court  to  permit 

Snffloient  Slowing  ai  to  Judgment.  —  proper  abstracts  to  be  made.  Accord- 
Where  the  abstract  on  appeal  discloses  ingly  the  plaintiff  in  error  was  given 
the  findings  of  the  trial  court  in  full,  leave  to  file  and  serve  other  abstracts 
and  it  is  stated  in  substance  that  judg-  in  compliance  with  the  rule  within 
ment  was  duly  entered  in  accordance  twenty  days,  otherwise  the  writ  of 
therewith,  and  such  statement  is  not  error  would  be  dismissed, 
denied,  the  abstract  is  sufficient  as  7.  In  Criminal  Cases  in  How  Kozloo  it 
against  the  objection  that  there  is  no  is  the  duty  of  the  clerk  to  transmit  the 
showing  of  a  judgment  from  which  an  transcript,  whether  the  appellant  pays 
appeal  can  be  taken.  Hawkeye  Ins.  for  the  same  or  not.  See  Comp.  Laws 
Co.  V.  Huston,  115  Iowa  621.  N.  Mex.  1897,  g§  3413,  3414;  Territory 

Whole  Beoord  Examined  to  Asoertain  v.  Archibeque,  9  N.  Mex.  341. 

Jnrifldiotional    Qnestions.  —  Where    the  331.     ^,  North  Carolina.  — '^oxyh.v, 

abstract  is  deficient  in  regard  to  juiis-  Wilmington,  131  N.  Car.  532. 

dictional  questions,  the  appellate  court  Entry    of   Appeal    in    Trial    Court  — 

will  explore  the  whole  record  to  ascer-  Necessity  to  Identify  Cause.  —  Garrison 

tain  whether  ii  has  jurisdiction  to  try  v.  Parsons,  41  Fla.  143.  was  a  case  de- 

Ihe  appeal.     Hayes  v.   Taylor,   9   N.  cided  under  a  statute  of  Florida  which 

Dak.  92.  required  the  entry  of  an  appeal  to  be 

31T,  1.  Compare  Greenly  v.  Hop-  recorded,  the  object  of  the  statute 
kins,  7  S.  Dak.  561,  in  which  case  the  being  to  substitute  for  the  former  prac- 
court  cited  2  Encyc.  of  Pl.  and  Pr.  tice  of  giving  personal  notice  by  cita- 
317,  as  stating  the  rule  in  Iowa,  but  tion  or  in  open  court  a  species  of  con- 
declared  that  if  the  recitals  of  the  ap-  structive  notice  by  recording  upon  a 
pellant's  abstract  should  be  so  read  as  public  record  the  notice  or  entry  of  ap- 
to  make  the  denials  of  the  respondent's  peal.  The  statute  did  not  prescribe 
additional  abstract  raise  an  issue  of  the  form  of  the  entry,  but  it  was  held 
fact  the  court  could,  perhaps,  be  at  that  it  clearly  contennplated  that  the 
liberty  to  go  to  the  original  papers  for  record  should  be  sufficiently  full  and 
a  settlement  of  such  dispute.  explicit  to  advise  the  appellate  court, 

31§.    2.  Abstract    Stricken    Out    on  as  well  as  the  parties  entitled  10  notice, 

Motion.  —  Where  a  case   is  continued  that    an    appeal    had   been   taken   by 

at  the  January  term,  1901,  of  the  Su-  definitely  named   parties  against  defi- 

preme  Court,  to  allow  the  appellants  nitely    named    persons,    and    that    it 

time  to  reply  to  the  appellees'  argu-  should  identify  the  cause  wherein  the 

ment,  recently  filed,  an  amendment  by  decree  appealed  froip  was  entered. 
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333.  See  note  i. 

334.  7.  Effect  of  Appeal  —  4.  Construction   of  Statutory 
"  Appeid  "  —  a.  Generally.  —  See  note  4. 

336.  b.  Appeals  from  Orders  Affecting  Injunctions. 

—  See  note  i. 

337.  6.  Trial  De  Hovo.  —  See  note  2.     See  also  Justices  of 
THE  Peace. 

6.  Transference  of  Jurisdiction  by  Appeal  —  a.  In  Gen- 
eral. —  See  note  5. 


Authority  to  Enter  Appeal.  —  While 
under  Ci^.  Code  Ga.,  §  4457,  an  appeal 
may  be  lawfully  entered  by  an  attorney 
in  fact  for  the  losing  party,  the  au- 
thority of  such  attorney  m  ust  be  in  writ- 
ing: ^^^  must  be  filed  in  the  court  in 
which  the  case  is  pending;,  either  at 
the  time  the  appeal  is  entered  or  at 
such  time  thereafter  as  the  court  in  its 
discretion    may   expressly  allow.      If 


6.  Alabama,  —  Southern  R.  Co.  v. 
Birmingham,  etc.,  R.  Co.,  131  Ala. 
663;  Ex  p.  Montgomery,  114  Ala.  115. 

Illinois,  —  Mechanics,  etc.,  Sav.,  etc., 
Assoc.  V,  People,  72  111.  App.  160; 
Continental  Invest.,  etc.,  Soc.  v,  Mc- 
Kay, 69  111.  App.  72. 

Missouri,  —  Ryans  v,  Boogher,  169 
Mo.  673. 

New    York.  —  Kleiner    v.    Fidelity, 


such  authority  is  not  filed  at  the  time  etc.,  Co.,  (Supm.  Ct.  Tr.  T.)  33  Misc. 

the  appeal   is  entered   or   within  the  (N.  Y.)  188. 

time   allowed    thereaCter,   the    appeal  Vacating    Judgment.   —   See    contra^ 

must,  on  motion,  be  dismissed,  unless  SuIlivsCn  v.  Woods,  (Ariz.  1897)  50  Pac. 

it  appear  that  the   party  has  ratified  Rep.  113.  holding  that  the  trial  court 

in    writing    the   unauthorized  appeal,  retains  power  over  the  judgment  dur- 

Lovelady  v,   Franklin  Davis  Nursery  ing  the  term.     Citing  25  Am.  and  Eng. 

Co..  113  Ga.  324.  Encyc.  of  Law  (ist  ed.)  120. 

3d3.  1.  Amendment  Where  Entry  Power  of  Trial  Court  to  Punieh  for  Con- 
Omiti  Parties  Appellee.  —  Where  all  the  tempt  —  Supersedeas.  —  In  Florida  it  has 
proper  parties  appellant  are  correctly  been  held  that  where  an  appeal  is 
named  in  an  entry  on  appeal,  but  taken  from  an  order  granting  an  in- 
proper  parties  appellee  have  been  junction  and  a  supersedeas  is  allowed, 
omitted  therefrom,  but  such  omitted  the  power  of  the  trial  court  to  punish 
parties  appellee  have  appeared  in  the  as  contempts  acts  in  violation  of  the 
cause  in  the  appellate  court  and  sub-  terms  of  the  injunction  is  suspended 
mitted  the  same  upon  its  merits  by  during  the  pendency  of  the  appeal  and 
briefs,  without  objection  to  their  omis-  the  supersedeas.  Powell  v,  Florida 
sion  from  the  entry  on  appeal,  the  ap-  Land,  etc.,  Co..  41  Fla.  494. 
pellate  court  will  permit  the  entry  of  Appellate  Juriidiotion  Not  Aifeoted  by 
appeal,  where  no  objection  is  urged,  to  Orders  Made  by  Trial  Court.  —  After  an 
be  amended  so  as  properly  to  include  appeal  has  been  taken  from  an  inter- 
such  omitted  appellees.  Continental  locutory  order  the  lower  court  has  no 
Nat.  Bldg.,  etc.,  Assoc,  v.  Miller,  41  power  to  affect  the  jurisdiction  of  the 
Fla.  418.  appellate  court  by  any  order  it  may 

334.    4.  Jenkins  v.  State,  60  Neb.  enter  in  the  case.      Mechanics*,  etc., 

205,  rfV>«^  with  approval  2  Encyc.  of  Sav.,  etc.,    Assoc,   v.    People,   72   III. 

Pi.,  and  Pr.  325.  App.  160. 

"  The  Vaoation  of  the  Decree,  Judgment  Failure  to  Move  in  Trial  Court  Does  Not 

or    Order  appealed  from   restores  the  Constitute  Laohes.  —  In  Ryans  v.  Boo- 

cause  pending  the  appeal  to  the  state  gher,  169  Mo.  673,  it  was  held  that  a 

in   which  it  stood   before  the  decision  claimant  who  begins  his  suit  against 

was  made."    Jenkins  v.  State,  60  Neb.  the  executor  within   one   year  is  not 

205,  ^«^/i»^with  approval  2  Encyc.  of  guilty  of  laches  because  be  failed  to 

Pl.  and  Pr.  325.  have  his  judgment  certified  to  and  filed 

336.  1.  Cole  V.  Edwards,  104  Iowa  in  the  probate  court  before  it  is  affirmed 
373,  citing  2  Encyc.  of  Pl.  and  Pr.  326.  on  appeal  in  the  appellate  court.     The 

337.  2.  Henry  v.  McNamara,  114  appeal  operates  as  a  supersedeas,  and 
Ala.  107;  Williams  v.  Turner  Tp.,  15  the  appellate  court  alone,  pending  that 
S.  Dak.  182.  appeal,  has  jurisdiction  uf  that  action. 
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330.  b.  In  Collateral  Proceedings.  —  See  note  2. 

331.  c.  Property  in  Controversy.  —  See  notes  i,  2,  4. 
333,     8.  Irregular  Appeals.  —  See  note  i. 

9.  Stay  of  Proceedings.  —  See  notes  5,  6,  7. 
335.    VL   Dismissal  of  Appeal  —  1.   Grounds  of  Motion.  — 
See  note  3. 

330.  2.  Riverdale  Cotton  Mills  v^  loi  Wis.  286  [citing  2  Encyc.  of  Pl. 
Alabama,  etc.,  Mfg.  Co.,  iii  Fed.  Rep.  and  Pr.  333];  -fior/.  Warren,  41  Oregon 
431,  citing  2  Encyc.  of  Pl.  and  Pr.  309. 

330.  6.  Maxwell  v.  Neiv  Richmond  Bank, 
Aiabama,  —  Ex  p.  Montgomery,  114  loi    Wis.   286,  citing  2  Encyc.  of  Pl. 

Ala.  115.  AND  Pr.  333. 

Appeal  from  Collateral  Order  —  Claim  7.  Maxwell  v.  New  Richmond  Rank. 

Suit.  —  Where  an  aiiachment   is  sued  loi   Wis. -286,  r/Ziw^  2   Encyc.  ov  Pl. 

out  in  a  justice's  court,  and  upon  a  and  Pr.  333. 

levy  being  made  a  claim  to  the  prop-  33ft.     8.  Corder  v.  Speake,  37  Orc- 

erty  is  interposed,  an  appeal  from  a  gon  105,  n/i«^  2  Encyc.  of  Pl.  and  Pk. 

judgment  rendered   for    the    plaintiff  335.     See  also  the  following  cases: 

does  not  affect  the  case  of  the  plaintiff  Illinois.  —  Eggleston  r/.  Royal  Trust 

against  the  defendant  in  attachment,  Co.,  192  III.  loi. 

and,  notwithstanding   the  appeal   the  Minnesota,  —  State  v.  Brathovde,  81 

aitachmentsuit  remains  in  the  justice's  Minn.  501. 

court  to  await  the  determination  of  the  Montana,  — Shadville  v.   Barker,  26 

claim  suit  in   the   court  to  which  the  Mont.  45. 

appeal   is    taken.      Wheeles    v.    New  Nebraska.  —  Renard   v.    Thomas,  50 

York  Steam  Dye  Works,  129  Ala.  393.  Neb.  398. 

331.  1.  Riverdale  Cotton  Mills  v.  Nevada.  —  Becker  ».  Becker,  24  Nev. 
Alabama,  etc.,  Mfg.  Co.,  iii  Fed.  Rep.  476. 

431,  citing  2  Encyc.  of  Pl.   and   Pr.  New  Hampshire.  —  Stevens   v.    Sie- 

331.  yens,  71  N.  H.  579. 

2.  Orders  Bespecting  Property  in  Hands  North  Carolina,  —  Worth  v.  Wilming- 

of  Beoeiver  —  Sapersedeas.  —  Where   an  ton,  131  N.  Car.  532. 

interlocutory  decree  in  chancery,   ap-  Oregon.  —  Taylor  «/.  Lapham,  41  Ore* 

pointing  a  receiver,  is  appealed  from,  gon  479. 

and  such  appeal  is  ordered  to  be  a  super-  Vermont.  —  State    v.    Wells,    73   Vt. 

sedeas  of  such  decree,  the  powers  of  the  265. 

circuit  judge  in  the  premises  over  the  Washington, — See  Starling  v.  Bur- 
receiver  and  the  properties  in  his  hands  dette,  28  Wash.  261. 
under  such  decree  are  suspended  by  Eacape  of  Prisoner.  —  Where  a  prisoner 
such  supersedeas;  and,  until  the  appel-  escapes  pending  an  appeal  by  him 
late  court  has  acted  in  the  case,  he  has  from  a  judgment  of  conviction  the 
no  authority  to  make  any  further  order  appeal  should  be  dismissed,  subject, 
relative  to  the  properties  in  the  re-  however,  to  a  reservation  that  it  may 
ceiver*s  hands  under  the  decree  be  reinstated  in  the  event  that  the  ap' 
superseded.  And  no  order  by  the  cir-  pellant  shall,  within  a  certain  time, 
cuit  judge  while  such  supersedeas  is  surrender  himself  to  custody.  State 
in  force  will  excuse  the  receiver  for  a  v,  Dempsey,  26  Mont  504. 
violation  of  such  supersedeas.  Conti-  Misoellaneoas  G-rounds  —  Appeal  Not 
nental  Nat.  Bldg.,  etc.,  Assoc,  v.  Scott,  Taken  in  Time  Limited.  —  Central  of 
41  Fla.  421.  Georgia  R.   Co.  v,   Alabama,  etc.,  R. 

4.  The  Distribntion  of  the  Pund  by  the  Co.,  130  Ala.  559;  Haiton  v.  Hatton, 
trial  court  pending  an  appeal  is  im-  136  Cal.  353;  Matter  of  Calkins,  112 
proper.  Continental  Invest.,  etc.,  Soc.  Cal.  296;  Renard  v.  Thomas,  50  Neb. 
V.  McKay,  6g  III.  A  pp.  72.  398. 

333*     1.  Void   Appeal.  —  An    appeal  Appeal  Prematurely  Taken.  —  Where 

dependent  upon  a  void  statute  will  not  notice  of  appeal  in  a  criminal  action  is 

affect    the    jurisdiction    of     the    trial  given  upon  the  denial  by  the  court  10 

court.     State  v.  Superior  Ci.,  28  Wash,  grant  a  motion  for  a  new  trial  and  be- 

317.  fore  the  entry  of  judgment,  the  appeal 

5.  Maxwell  v.  New  Richmond  Bank,  must  be  dismissed,  as  not  having  been 
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339.  2.  On  Court's  Own  Motion.  —  See  note  i. 

340.  3.  For  Lack  of  Prosecution.  —  See  note  3. 

taken  from  an  appealable  order.     State  Defective  Record,  —  A  defective  or  in- 

V.  Landes,  26  Wash.  325.  sufficient   record   is   not  ground  for  a 

Pendency  of  Prior  Appeal,  —  Where  motion  lo  dismiss  the  appeal.     Merri- 

two  appeals  aKe  taken  from  the  same  man  v.  Chicago,  etc.,  R.  Co.,<C.  C.  A.) 

judgment,  one  being  taken  while  the  120  Fed.  Rep.  340. 

other  is  pending,  the  subsequent  ap-  Defective  Notice  of  Appeal,  —  An  ap- 
peal will  be  dismissed.  American  peal  will  not  be  dismissed  on  account 
Contract,  etc.,  Co.  v,  Perrine,  40  Fla.  of  a  clerical  error  in  the  notice  of  ap- 
412.  Compare  Cherryfield.  etc..  Electric  peal  as  to  the  date  of  the  judgment  ap- 
R.  Co..  Appellants,  95  Me.  361.  pealed  from,  where  it  is  clear  that  the 

Defect  of  Parties.  —  Where   the   ap-  respondent   has   not   been    injured  or 

psilant,  in  violation  of  a  statute,  has  misled   thereby.     Salem  Traction  Co. 

not  made  allof  hiscoparties  tothe  judg-  v,  Anson,  41  Oregon  562. 

ment   co-appellees  and   served   notice  A  Defective  Statement  of  Case  on  Ap^ 

upon  such  coparties,  the  appeal  will  be  peal    is     not    ground    for    dismissal, 

dismissed.      Brown   v.    Sullivan,    158  Northern  Pac.   R.  Co.  v.  Lake,  10  N. 

Ind.   224;    Mellott   v.    Messmore,    158  Dak.  541. 

Ind.  2q7.     See  also  National  Bank  v.  339.     1.  Eggleston  v.   Royal  Trust 

Newheart,  41  Fla.  470,  wherein  it  was  Co.,  192  111.  loi,  citinf*  2  Encyc.  of  Pl. 

held  that  it  is  a  ground  for  dismissal  and  Pr.  336.     See  also  the  following 

that  an  appeal  is  taken  from  a  joint  cases: 

decree    by    only    one    of    the  parties  Alabama,  —  Throne    Franklin    Shoe 

against  whom   such   decree  was  len-  Co.  v.  Gunn,  123  Ala.  640. 

dered,   where  the  time  for  taking  an  Colorado,  —  McCarthy  v.  Crump,  28 

appeal  has  expired  and  it  is  too  late  to  Colo.  398. 

bring  in  the  other  parties.  Georgia, — See  also  Austell  v.  Atlanta, 

Where  Appellant  Has  No  Appealable  100  Ga.  182. 

Grounds.  —  Grabill    v.    Plummer,    95  Massachusetts.  —  Wirth  ».  Wirth,  181 

Md.  56.  Mass.  541. 

Frivolous  Exceptions,  —  In  Williams  Minnesota.  —  Thomas    v,   Craig,   60 

V,  Clarke,  (Mass.  1902)  65  N.  E.  Rep.  Minn.  501. 

419,  the  court  said:    *' The  only  ques-  Mississippi, — Gardner    v.   New    Or- 

tion  of  law  apparent  on  the  face  of  the  leans,  etc.,  R.  Co.,  78  Miss.  640. 

record,  except  whether  the  judgment  is  Missouri.  —  Hull   v.  Beard,  80  Mo. 

warranted    by  the  pleadings,    is   that  App.  200. 

which  the  trial  judge  is  authorized  to  Montatta.  —  State  v,  Millis,  Z9  Mont, 

declare  frivolous,  and  when  the  appeal  444. 

is  simply  on  the  ground  of  the  excep>-  Cotti, —  In     Thomas    r.    Craig,    60 

tions  it  should  be  dismissed.     In  other  Minn.  501,  the  court  was  without  juris- 

cases  the  merely* formal  possibility  of  diction  and  for  that  reason  dismissed 

denying  that  the  record  warranted  the  the  appeal,  but  because  each  party  had 

judgment  where  there  is  no  ground  on  proceeded  with  the  appeal  instead  of 

which  it  can  be  disputed,  has  not  pre-  applying    promptly    to    have    it    dis- 

vented  the  dismissal  of  an  appeal."  missed,    the    order  of    dismissal    was 

Where  the  Appeal  Is   Taken  by  an  Im-  without    costs     or     disbursements    to 

proper  Party,  —  Witt  v.  Baars,  36  Fla.  either  party.     See  also  Costs. 

119.     See   also  supra.    III.    Parties   to  340.     8.  Colorado.  —  In   re    Barker, 

Appellate  Proceedings.  28  Colo.  257. 

Failure  to  File  Assignment  of  Errors,  Florida. — Savannah,  etc.,  R.  Co.  v, 

—  An   appeal    will   not  be   dismissed,  Sessoms,  40  Fla.  390. 

under  Code  Prac.  La.  897,  for  failure  Louisiana,  —  Hake  v,   Lee,   104   La. 

of  the  appellant  to  file  an  assignment  123. 

of  errors,  where  the  transcript  is  duly  Record  —  Failure  to  File  Transcript  in 

certified  as  containing  all  the  testimony  Time,  —  Where  a  plaintiff  in  error  fails 

adduced,  and  the  grounds  for  reversal  to  file  the  transcript  of  record  in  the 

relied  on  are  apparent  upon  the  face  of  appellate  court   within   the  time  pre- 

the  record.     Havana  American  Co.  v.  scribed  by  law,  and,  prior  to  any  appli- 

Board  of  Assessors,  105  La.  471;  Hern-  cation  to  the  court  for  an  extension  of 

sheim  z'.Board  of  Assessors,  105  La.  473.  the  time  for  filing  such  transcript,  the 
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343.    4.  For  Lack  of  Actual  Controversy.  —  See  notes  i,  2. 

defendant  in  error  moves  for  a  dis-  v.  CroweJl,  33  Oregon   11  [citing  with 

missal  because  of  such  failure,  such  approval  2  Encyc.  ok  Pl.  and  Pk.  341]; 

motion  will  be  granted  where  no  good  Ward  v.  Alsup,  100  Tenn.  738  [citing  2 

cause     is     shown     for    the    failure.  ENcyc.  of  Pl.  and  Pr.  342];  Watson 

American  Contract,  etc.,  Co.  </.  Perrine,  v.  Merkle,  21  Wash.  635;  Hice  v.  Orr, 

40  Fla.  412;  Savannah,  etc.,  R.  Co.  v.  t6  Wash.  163. 

Sessoms,  40  Fla.  390.  Whsre  Ai^ee  Has  Performed  What 

Failure  to  File  Abstract  Within  Time  Appellant  Sought  to  Have  I>one.  —  Where 
Prescribed  by  Rules.  —  It  is  a  ground  it  is  sought  by  a  mandamus  to  compel 
fur  dismissal  that  an  abstract  of  the  the  performance  of  an  act  and  a  de- 
record  is  not  filed  within  the  lime  pre-  murrer  lo  the  writ  is  sustained  and  the 
scribed  by  the  rules.  In  re  Barker,  28  plaintiff  appeals,  the  appeal  will  be 
Colo.  257:  Potts  V.  Watkins,  3  Indian  dismissed  where  it  is  made  to  appear 
Ter.  566.  by  affidavits  that  the   respondent  has 

Delay  in  Filing  Bfief  and  Transmit-  voluntarily  performed  such  act.     Hice 

ting    Record    to    Supreme    Court    —  In  v.  Orr,   16  Wash.   163.     See  also  Wat- 

Washington  an  appeal  will  not  be  dis-  son  v.  Markle,  21  Wash.  635. 

missed   merely    for  delay   in   serving  A  Statute  Allowing  Agreed  Cases  does 

and  filing  briefs,  or  in  the  transmission  not  allow  an  agreed  case  to  be  prepared 

of   the   record    to   the  Supreme  Court  without     real     litigation.       Ward     v. 

within  the  time  limited  by  law,  when  Alsup,  100  Tenn.  733. 

there  is  no  showing  of  prejudice  to  re-  Effect    of   Recovery    of   Judgment    in 

spondents  by  reason  of  the  delay.     Gay  Another  Action.  —  An  appeal  by  the  de- 

V,  New  Whatcom,  26  Wash.  389.  fendant  in  a  suit  to  quiet  title  from  an 

Bill  of  Exceptions.  —  Contra^  Yandell  adverse  judgment  will  be  dismissed  if, 

V.    Madison    County,     79    Miss.    212,  since  the  rendition  of  ^^uch  judgment, 

wherein  it  was  held  that  where  no  bill  the    plaintiff    has    recovered    another 

of  exceptions  has  been  taken,  a  Circuit  judgment  in  an  action  to  recover  pos- 

Court  is  without  jurisdiction  of  an  ap-  session  of  the  land  in  question,  such 

peal  from   a  judgment  of  a  board  of  other  judgment  being  conclusive  as  to 

supervisors  disallowing  a  claim  against  the  plaintiff's   estate  in    the  property, 

a  county,  under  Code  Miss.  1892,  §  79,  the  time  for  appealing  from  tht;  latter 

regulating  such  appeals,  and  can  only  judgment  having  elapsed  without  any 

dismiss  the  cause.     G)m/<7/'^  Savannah,  appeal  having  been  taken.     Moores  t/. 

etc.,  R.  Co.  V,  Sessoms,  40  Fla.  390.  Moores,  36  Oregon  261. 

In  Daum  v,  Conley,  27  Colo.  56,  it  Appeal  fox  Delay  —  AsseMment  of  Dam- 
was  held  that  it  is  not  a  ground  for  ages. —  Damages  will  be  assessed  uporv 
dismissal  that  the  party  failed  to  file  the  ground  that  the  record  was  brought 
a  bill  of  exceptions,  as  he  is  entitled  to  to  the  Supreme  Court  for  delay,  where 
have  the  cause  retained  for  an  exami-  the  only  ground  for  reversal  of  the 
nation  of  the  record  proper.  But  see  verdict  against  defendant  street-car 
Jeitz'.  Sittle,  3  Indian  Ter.  671,  wherein  company  is  that  the  court  should  have 
it  was  held  that  where  the  alleged  error  directed  a  verdict  for  the  defendant 
is  one  which  can  be  shown  by  a  bill  of  upon  the  ground  that  there  was  no  evi- 
exceptions  only,  and  no  bill  of  excep-  dencc  that  the  plaintiff,  when  he  was 
lions  is  filed,  the  appeal  will  be  dis-  struck,  was  upon  the  railroad  track  of 
missed.  the   defendant  as  alleged  in  the  dec- 

Insuf&cient  Appeal  Bond. —  Where  a  laration,  notwithstanding  several  wit- 
taxpayer  appeals  to  the  Circuit  Court,  nesses  testified  that  he  was  on  the 
under  Code  Miss.  1892,  §  80,  authoriz-  track.  Potter  v.  Leviton,  199  111.  93. 
ing  such  appeals,  from  the  judgment  2.  Jacksonville  School  Dist.  v. 
of  the  board  of  supervisors  approving  Crowell,  33  Oregon  11  [citing  with  ap- 
an  assessment,  the  remedy  of  the  ap-  provai  2  Encyc.  of  Pl.  and  Pr.  341  J; 
pellee  for  an  insufficient  appeal  bond  Ward  r/.  Alsup,  100  Tenn.  738,  r/V///(,' 2 
is  an  order  requiring  the  bond  to  be  Encyc.  of  Pl.  and  Pr.  342.  See  also 
made  sufficient,  rather  than  a  per-  Owens  z^.  Read  Phosphate  Co.,  115  Ga. 
emptory  dismissal.  Oxford  Bank  v.  768:  Wirth  v.  Wirth,  181  Mass.  541. 
Lafayette  County,  79  Miss.  152.  See  Escape  Pending  Appeal  in  Capital  Case, 
also  Appeal  Bonds.  — Where,    pending    an    appeal    in   a 

34d.     1.  Jacksonville  School    Dist.  capital  case,  the  prisoner  escapes,  the 
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343.  See  notes  i,  2. 

344.  How  Shown.  —  See  notes  i,  2. 

345.  5.  For  Want  of  Jurisdiction.  —  See  notes  i,  2,  3.     See 
also  supra y  II.    12.    Void  Judgments. 


court  may,  in  its  discretion,  either  dis-  Change  of  Law.  —  Where  pending:  an 

miss  the  appeal,  or  hear  and  determine  appeal  involving  the  construction  of  a 

the  assignments  of  error,  or  continue  law,  the  law   is  changed   so  that  the 

the  case.     State  v,  Dixon,  131  N.  Car.  parties  have    no  further   interest   de- 

8og.  pendent  upon  its  construction,  the  ap- 

Settlement  in  Fail. —  V/ he  re  the  record  peal   will  be  dismissed.     Dinsmore  v, 

shows  that  the  controversy  between  the  Southern  Express  Co.,  183  (J.  S.  115. 

parties  to  an  appeal  has  been  settled,  344.      1.    Watson     v.    Merkie,    21 

the  appeal  will  be  dismissed.     Thom-  Wash.  635;  Hice  v.  Orr,  16  Wash.  163, 


son-Houston  Electric  Co.  v.  Nassau 
Electric  R.  Co.,  (C.  C.  A.)  119  Fed. 
Rep.  354. 

Vacation  of  Asseument  Pending  Appeal. 
—  Where,  pending  an  appeal  to  the 
Supreme  Court  from  an  order  of  the 
District  Court  on  appeal  from  an  as- 
sessment, the  assessment  is  vacated, 
its  validity  will  not  be  determined. 
Berry  v.  Des  Moines,  115  Iowa  44. 

343.  1.  Ward  v.  Alsup,  100  Tenn. 
738,  citing  2  Encyc.  of  Pl.  and  Pr.  343. 


in  each  of  which  cases  the  court  cited  2 
Encyc.  of  Pl.  and  Pr.  344.  See  also 
Ward  z/.  Alsup,  100  Tenn.  738. 

Cotti.  —  Moo  res  v,  Moores,  36  Ore- 
gon 261,  citing  with  appro iral  2  Encyc. 
OF  Pl.  and  Pr.  344.  See  also  Watson 
V.  Merkie,  21  Wash.  635. 

2.  Ward  v.  Albup,  100  Tenn.  738, 
citirn^  2  Encyc.  of  Pl.  and  Pr.  344. 

345.  1.  State  v.  Baine,  131  Ala. 
176;  Jossey  V.  Atchison,  etc.,  R.  Co., 
28  Colo.  248;  McCarthy  v.  Crump,  28 


FicUtions.  —  Where  Purpose  Is  to  Affect  Colo.   398;  Bogert  v,  Adams,  5  Colo. 

Interests  of  Others  Not  Parties,  —  Ward  A  pp.    510;    Roberts   v.    More.  5  Colo. 

t>.  Alsup,  100  Tenn.  738,  rxVtff^  2  Encyc.  App.  511;   Chamberlain  v.  Finley,  40 

OF  Pl.  and  Pr.  343,  344.  Fla.  gr;  McGahey  v.  Smith,   113  Ga. 

2.  Ward  v.  Alsup,  100  Tenn.  738,^1/-  604;  Union  Drainage  Dist.  v.  Highway 

ing  2  Encyc.  of  Pl.  and  Pr.  343.  Com'rs,    199   111.    80,   reversing  87   111. 

Aoqnirement  of  the  Property  in  Contro-  App.   93;   Berry   v,    Des   Moines,    iis 


versy.  —  Moores  v,  Moores,  36  Oregon 
261. 

Compliance  with  Order.  —  Campbell  v. 
Hall,  28  Wash.  626. 

Mandamns.  —  Where  a  writ  of  man- 


Iowa  44;  Clayton  v,  Sievertsen,  115 
Iowa  687;  Holton  v,  Bimrod,  6[  Kan. 
13;  Board  of  Councilmen  v.  Farmers' 
Bank,  105  Ky.  811;  State  v.  Quinn,  96 
Me.  496;    Morgan  v.  McCausland,  96 


dam  us  is  fully  complied  with  after  the     Me.  449;  State  v.   Ward,  95  Md.  118; 
taking  of  an  appeal  from  the  judgment    Thomas  v,  Craig.  60  Minn.  501;  Yan- 


awarding  it,  the  appeal  will  be  dis- 
missed. New  Orleans  v.  Emsheimer, 
181  U.  S.  153. 

Satiflfaotion  of  Jadgment.  —  Owens  v. 
Read  Phosphate  Co.,  115  Ga.  768.  in 
which  case  satisfaction  of  the  judgment 
was  coerced  by  execution. 

Cessation  of  Sights.  —  Ex  p.  Cannon. 
41  Tex.  Crim.  76, 

Contested  Election  Cases.  —  When  an 
appeal  is  taken  in  a  contested  election 
case  after  the  term  of  the  office  in  liti- 
gation has  expired,  the  appeal  will  not 
be  dismissed,  since  the  judgment  of 
the  trial  court  would  thus  be  allowed 


dell  V,  Madison  Coirnty,  79  Miss.  212; 
Gardner  v.  New  Orleans,  etc.,  R.  Co., 
78  Miss.  640;  State  v.  Millis,  19  Mont. 
444;  Keogh  V,  Snow,  9  N.  Dak.  458; 
Corder  if,  Speake,  37  Oregon  105;  St. 
Paul  Gas  Light  Co.  v,  St.  Paul,  181  (J. 
S.  142. 

Decision  in  State  Court  Pending  Appeal 
in  Federal  Court.  ^  When,  pending  an 
appeal  in  a  federal  court,  the  same  con- 
troversy  is  decided  by  a  state  court  in 
another  suit  between  the  same  parties, 
the  decision  of  the  latter  court  is  not 
ground  for  a  dismissal  of  the  appeal, 
but  is  a  matter  of  defense  to  be  heard 


to  stand  as  a  bar  to  litigation  over  the    by  the  federal  court  in  its  determina- 


fees  of  the  office.  In  such  case  the  case 
itself  will  be  dismissed,  thus  placing 
the  parties  in  statu  quo  as  to  their 
claims  to  the  fees.  McWhorter  v, 
Northcut,  94  Tex.  86. 


tion  of  the  appeal  upon  the  merits. 
Illinois  Cent.  R.  Co.  v,  Adams,  iSo  U. 
S.  28. 

Colorado  Statute  —  Bedooketing  Cause 
as  Pending  on  Writ  of  Error.  —  Mills's 
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345.  6.  Official  Heglect.  —  See  note  4. 

346.  7   Where  Error  Hot  Shown.  —  See  notes  i,  2. 

8.  Examination  of  Merits  on  Motion.  —  See  notes  3,  4. 

347.  9.  Scope  of  Inquiry  —  GeneraUy.  —  See  note  i. 

Ground  of  the  Motion  Confined  to  the  Beoord.  —  See  notes  3,  4. 

348.  10.  Notice  of  Motion.  —  See  notes  2,  5,6. 

11.  Bequisites  of  Motion.  —  See  notes  8,  9,  10. 

Annot.  Code  Colo.,   §  388a,   provides  Co.,   40  Oregon   305,   citing  with   ap- 

that  whenever  the  Supreme  Court  shaU  proval  2  Encyc.  of  Pl.  and  Pr.  346. 

dismiss  an  appeal  for  lack  of  jurisdic-  2.   United  States,  —  Armijoz^.  Armijo, 

lion  10  entertain  the  same,  and  it  ap-  181  (J.  S.  558. 

pears  that  the  court  would  have  juris-  3.  Extent  to  Which  Conrt  Will  Consider 

diction  if  the  action  had  come  upon  Merits. —  Where  a  motion  to  dismiss  is 

writ  of  error,  the  cause  shall  be  re-  based  on  the  ground  that  the  appel- 

docketed  as  pending  on  writ  of  error,  lant's  rights  have  not  been  affected. 

In  McCarthy  v.  Crump,  28  Colo.  398,  it  the  court  will  consider  whether  theap- 

Was   held   that  this  provision   applies  pellant  occupies  the  position  of  a  per- 

only  to  causes  which  are  taken  directly  son  whose  rights  have  been  defeated 

to  the  Supreme  Court,  and  not  to  causes  by  the  judgment,  decree,  or  order  com- 

which  are  appealed  from  the  Court  of  plained  of.     Penn  Mut.  L.  Ins.  Co.  v. 

Appeals.  Creighton  Theatre  Bldg.  Co.,  51  Neb. 

345.  8.  Brown  v,  Sullivan,  158  Ind.  659. 
224;  Mellott  V.  Messmore,  158  Ind.  297;  4.  Corder  v,  Speake,  37  Oregon  105, 
Terre  Haute,  etc.,  R.  Co.  v.  Erdel,  158  citing  with  approval  2  Encyc.  op  Pl. 
Ind.  344;  Hays  v,  Pugh,  158  Ind.  500;  and  Pr.  347.  Compare  Meekins  v. 
Johnson  t/.  Hosmer,  108  La.  697;  Hull  Norfolk,  etc.,  R.  Co..  131  N.  Car.  i; 
V.  Beard,  80  Mo.  App.  200;  Renard  v.  Ayers  v,  Makelv,  131  N.  Car.  60. 
Thomas,  50  Neb.  398.  347,  1.  Corder  v.  Speake,  37  Ore- 
Intermediate  Appellate  Court's  Want  of  gon  105  [citing  2  Encyc.  op  Pl.  and  Pr. 
Jorisdiotion.  —  In  Mercer  v.  Mercer.  27  347]:  Penn  Mut.  L.  Ins.  Co.  v.  Crelgh- 
Colo.  216,  an  appeal  to  the  Supreme  ton  Theatre  Bldg.  Co.,  51  Neb.  659. 
Court  of  Colorado  from  the  Court  of  8.  Befosing  Additional  Affidavits.  —  In 
Appeals  was  dismissed  because  the  Isom  v.  Rex  Crude  Oil  Co.,  136  Cal. 
Court  of  Appeals  did  not  have  juris-  454,  the  court,  after  it  had  heard  the 
diction  of  the  original  appeal.  motion  to  dismiss,  refused  to  allow  the 
8.  Adams  v.  Wright,  129  Ala.  305;  respondent  to  file  in  support  of  the  mo- 
McHowell  V.  State,  41  Tex.  Crim.  227.  tion  additional  affidavits. 

Appeal  Taken  firom  Void  Judgment.  —  4.  Gage  County  v.  King  Bridge  Co., 

It   is  ground  for  dismissal    that    the  58   Neb.   827,   citing  with  approval  2 

judgment  from  which  the  appeal  was  Encyc.  of  Pl.  and  Pr.  347. 

taken  is  void.     Randall  v,  Wadsworth,  348.      2.    See    also    Eggleston    v. 

130  Ala.  633.  Royal  Trust  Co.,  192  111.  loi. 

4.  Failure  of  Clerk  to  Beoord  Entry  of  5.  Keoessity  to  Designate  Day  on  whioh 

Appeal  —  In  Florida,  by  statute,  it  is  re-'  Xotion  Will  Be  Heard.  —  In  Swortfiguer 

quired  that  the  entry  of  an  appeal  in  a  v.  White,  137  Cal.  391,-  the  motion  to 

chancery  cause  shall  be  recorded  in  the  dismiss  the  appeal   was  abortive   be- 

chancery  order  book,  such  record  of  cause  the  notice  did  not  designate  the 

the  entry  being  intended  in  lieu  of  the  day   on   which   the   motion  would  be 

issuance  and  service  upon  the  appellee  heard. 

of  a  citation  on  appeal,  and  being  juris-  6.  Proof  of  Service  on  Motion  to  Dis* 
dictional.  In  Chamberlain  i/.  Finley,  miss.  —  Where  a  motion  is  made  to  dis- 
40  Fla.  91,  where  the  clerk  failed  to  miss  an  appeal  for  failure  of  the  tran- 
record  such  entry  of  appeal,  the  Su-  script  to  show  service  of  the  notice  of 
preme  Court  refused  to  make  an  order  appeal,  and  at  the  hearing  of  such  mo- 
requiring  the  clerk  to  record  the  entry  tion  proof  of  such  service  is  made,  the 
of  appeal  nunc  pro  tunc,  and  on  the  motion  to  dismiss  will  be  denied, 
motion  of  the  appellee  dismissed  the  Stratron's  Estate,  112  Cal.  513. 
appeal.  8.  Necessity  to  Comply  with  Bnle  of 
3<M.    1.  Nosier  v.  Coos  Bay  Nav.  Conrt.  —  Where  a  rule  of  court  requires 
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348.  12.   When    Motion    Most  Be  Hade  —  in  eenena.  —  See 
note  1 1. 

349.  See  note  2. 

Waiver.  —  See  note  6. 

350.  Exoeption.  —  See  note  5. 

that"  r.U  motions  shall  be  in  writing/*  statement,  if  there  be  one;  and  also 

such  rule  is  applicable  to  motions  to  that  the  appellant  has  received  a  duly 

dismiss,  and  unless  it  is  complied  with  certified   transcript  of   the   record,  or 

the  appellee's  argument  on  his  motion  that  he  has  not  requested  the  clerk  to 

to  dismiss  an  appeal  will  not  be  con.  certify   to  a  correct  transcript  of  the 

sidered,     Chicago,  etc.,  R.  Co.  v.  Bin-  record,  or,  if  he  has  made  such  request, 

IcDpskt,  72  111.  App.  22. .  that  he  has  not  paid  the  fees  therefor, 

Bignatare.  —  Amotion  to  dismiss  an  if    the    same     had    been    demanded, 

appeal  most  be  signed  by  the  counsel  Robinson  v.  Kind,  25  Nev.  261. 

of    record.      Haggin    v.    Lorenze,    25  11.  Eggleston   v.    Royal  Trust  Co., 

Mont.  569.  192  III.  loi.     See  also  Hake  v.  Lee.  104 

34§.     9.    Haggin     7k    Lorenze,    25  La.    146.   in    which   case   it   was   held 

Mont.  569.  that    the    motion    was    made   in    apt 

10.  State  V.   Estes,   34  Oregon    196,  time. 

citing  2  Encyc.  of  Pl.   and  Pr.  348.  Time  of  Making  Objection  to  Order  of 

See  also  Bell  v.  Southern  Pac.  R.  Co.,  Appeal.  —  A  motion  to  dismiss  an  ap- 

137   Cal.   77,  in   which  case  a  motion  peal  because  of  informality  in,  or  ab- 

was  made  to  dismiss  the  appeal  on  the  sence  of,  an  order  of  appeal,  must  be 

ground  that  the  transcript  was  not  filed  filed  within  three  days  after  the  filing 

in    time.     The   motion   was  contested  of  the  transcript  in  the  court.     Valiee 

for  the  reason  that  the  grrounds  upon  v.  Hunsberry.  108  La.  136. 

which  the  motion  to  dismiss  was  based  A  Motion  to  DismiBS  for  Failure  to  Docket 

were    not   stated.      Notice    was   given  ^Xi  k^'^MX  Cannot  Be  Made  After  the  Ap- 

that  the  motion  would  be  made  upon  peal  Has  Been  Docketed^   provided  the 

the  certificate  of  the  clerk  and  an  affi-  appeal  be  docketed  at  the  term  next 

davit,  copies  of  which  were  annexed  to  succeeding   the   call   foi   the   district, 

the    notice   and   served  with  it.     The  though  it  was  not  docketed  within  the 

certificate   was  the  usual  one  made  in  time    prescribed    by   the  court  rules, 

such  cases  for  the  purposes  of  the  mo-  Benedict  v.  Jones,  131  N.  Car.  473. 

tion  and  such  as  was  prescribed  by  the  May  Be  Made  at  Any  Time  Before  the 

rules.      The   affidavit   merely   showed  Appeal  Is  Docketed.  —  A  motion  to  dis- 

that  no  transcript  had  been  served  on  miss  an  appeal  for  failure  to  docket 

the    attorneys    for     the    respondents,  the  appeal  within  the  time  required  by 

The  court  declared  that  the  sufficiency  rule  of  court  may  be  made  at  any  time 

of  the  notice  must  be  determined  by  before  the  appellant  takes  advantage 

the  facts  in  each  case,  and  held  that  of  the  appellee's   delay  by  docketing 

the    attorney    for   the    appellant    was  the  appeal.     Worth  v.  Wilmington,  131 

sufficiently  apprised  of  the  grounds  of  N.  Car.  532. 

the  motion.  ,  349.    2.  For  Defanlt  in  Filing  Tran- 

Bnle  in  Nevada. —  By  Nevada  Sup.  script.  —  In  Alabama^  under  rule  45,  a 

Ct.  Rule  No.  3,  subd.  2,  it  is  required  motion  to  dismiss  because   the  tran- 

ihat  on  a  motion  to  dismiss  an  appeal  script  has  not  been  filed  within  the  time 

there  shall  be  presented  the  certificate  prescribed  must  be  made  on  or  before 

of  the  clerk  below,  under  the  seal  of  the  next  Thursday  after  the  default  in 

the  court,  certifying  the  amount  and  filing.     Martin  Mach.  Works  v.  Miller, 

character  of  the  judgment;  the  date  of  132  Ala.  629. 

its  rendition;  the  fact  and  date  of  ihe  6.  "See  also  Valiee  v,  Hunsberry,  108 

filing  of  the  notice  of  appeal,  together  La.  136. 

with    the    facts    and   date   of   service  350.     5.  A  Motion  Based  on  Improper 

thereof  on  the  adverse  party,  and  the  Conduct  of  the  Appellant  Sahsequent  to  the 

character  of  the  evidence  by  which  said  Perfection  of  the  Bill  is  within  the  excep- 

service  appears;  the  fact  and  date  of  tions,  and  may  be  made  seasonably  be- 

ihe  filing  the  undertaking  on  appeal,  fore  the  case  on  appeal  is  called,  even 

and  that  the  same  is  in  due  form;  the  though  the  appellee  has  recognized  the 

fact  and  time  of  the  settlement  of  the  appeal  by  pleading  and  acting  therein. 
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3«IO.     13.  By  Whom  Kade  —  By  Parties.  —  See  note  8. 
3S1.     By  Attorney  of  Beoord.  —  See  note  I. 

Diimlsial  by  Appellant.  —  See  notes  3,  4. 
3S3.     16.  Effect  of  DismisBal  —  in  General.  —  See  note  4. 
359.    Vn.  SuccESSiYE  Appeals  —  1.  Second  Appeal  in  OeneraL 
—  See  notes  2,  3. 

3SB*     From  Entry  of  Judgment  After  Appeal.  —  See  note  5. 

357.  2.  Dismissal  on  Technical  Gronnds  —  Void  Appeal.  —  See 
note  3. 

358.  Vin.  BeINSTATEMENT  —  in  General.  —  See  note  ID. 

■ 

Gage  Coancy  v.  King  Bridge  Co.,  58  Where  the  Appeal  la  on  Behalf  of  a  Privy 

Neb.  827.  who  is  enritled  tu  appeal  and  who  ob- 

350.  8.  Contra.  —  In  Bullock  z/.  Tay-  jects  to  the  dismissal,  the  appellant 
lor,  f  12  Cal.  147,  ihcre  was  a  plurality  will  not  be  allowed  to  dismiss.  Ladd 
of  parties  defendantand  judgment  was  v.  Kuhn,  154  Ind.  313. 

rendered   against  one  of  them,   there  4.  See   also   Page   v.  Southern   Bell 

being  a  judgment  of  nonsuit  as  to  the  Telephone,  etc.,  Co.,  40  Fla.  425. 

others.     The  party  defendant  against  363.      4.    tVashington.    —    Post    v, 

whom    judgment    was    rendered    ap-  Spokane,  28  Wash.  701. 

pealed,  assigning  error  in  the  granting  355.    2.  State  v,   Boyce,  25  Wash. 

of  the  nonsuit,  and  a  motion  to  dismiss  422.     See  also  McAnaw  v,  Clark,  167 

was  made  by  his  rodefendants  on  the  Mo.  443. 

ground  that  they  were  necessary  parties  8.  State  v,  Boyce,  25  Wash.  422. 

10   the   appeal.     It   was   insisted   that  Donble    Appeal.  —  Subsequent    Appeal 

they  could  not  make  such  motion  be-  While  First  Appeal  Is  Pending.  —  In 

cause   they   were   not   parties  to    the  American  Contract,  etc.,  Co.  7/.  Perrine, 

record  on  appeal.     The  court  in  over-  40  Fla.   412,  a  party  while  an  appeal 

ruling  this  objection  said:    **  (i)  The  was  pending  took  a  subsequent  appeal 

matter  going  to  the  jurisdiction  of  this  from  the  same  judgment.     The  court 

court  to  entertain  the  appeal,  it  would  declared  that  whether  or  not  the  second 

seem  to  be  immaterial  in  what  man-  appeal  was  a  nullity,  as  is   held   by 

ner  comes  the  suggestion  that  the  steps  some  authorities,  it  was  irregular,  and 

necessary  to  confer  such  jurisdiction  that  because  of    such   irregularity  it 

have  not  been  taken,  and  so  the  court  should  be  dismissed. 

has  said   in   Matter  of  Castle    Dome  356.     5.  State  v,  Boyce,  25  Wash. 

Min.,  etc.,  Co.,  79  Cal.  250.    (2)  To  hold  422. 

that  only  a  party  receiving  notice  of  357.     3.  Vordermark  v.  Wilkinson, 

appeal   may   move    to   dismiss,    is  to  147  Ind.  56,  citing  2  Encyc.  of  Pl.  and 

place  with  the  appellant,  in  any  case  Pr.  357. 

where  there  are  several  parties  adverse  35§.     10.  Misapprehension  of  Statute. 

to  him,  the  power  to  select  his  oppo-  —  Misapprehension  of  the  terms  of  a 

nents  on  appeal;    naturally  he  would  statute   requiring    briefs    to    be    filed 

choose  those  least  interested  in  sustain-  within  a  certain  time,  under  the  pen- 

ing  the  judgment."  alty  of  a  dismissal  of  the  appeal,  is  not 

351.  1.  See  Haggin  v.  Lorenze,  25  ground  for  reinstatement  of  an  appeal 
Mont.  569.  dismissed  for  noncompliance  with  the 

8.  Austell  z/.   Atlanta,   100  Ga.  182;  statute.     Kaiser  r.  Wells,  63  Ohio  St. 

Ladd  V,  Kuhn,  154  Ind.  313.     See  also  349. 

Page  V.  Southern  Bell  Telephone,  etc..  Dismissal  for  Lack  of  Final  Judgment. 

Co.,  40  Fla.  425,  wherein  the  court,  at  —  Where  an  appeal  is  dismissed    be- 

the  request  in  writing  of  the  plaintiff  in  cause  the  record  fails  to  show  the  ren- 

error,   affirmed   the   judgment  at   his  dition  of  a  final  judgment  by  the  lower 

cost.  court,   a  rehearing  and  reinstatement 

Exceptions  to  Bule.  —  This  general  may  be  granted  upon  affidavits  show- 
right,  however,  is  subject  to  exceptions  ing  that  there  was  in  fact  a  final  judg- 
and  cannot  be  exercised  under  any  and  ment,  the  recital  thereof  having  been 
all  circumstances.  Ladd  v.  Kuhn,  154  omitted  through  an  oversight  of  the 
Ind.  313.  clerk    Mills  v.  State,  41  Tex.  Crim.  447. 
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361.    IX.  EXAHIHATION  OF  CASE  OH  APPEAL  —  1.  Calendar  — 

Adyanoement  of  Cause.  —  Sec  note  3. 

363.  2.  Scope  of  £eview  —  a.  Record.  —  See  note  2. 

364.  See  note  i. 

b.  What  Is  Brought  up  by  Appeal.  —  See  notes  2, 3. 
366.    c.  From  Portions  of  Judgment  —  Bubieqaent  correction 

—  See  note  2. 

Sabeeqaent  Order.  —  See  note  3. 

d.  Appeal  from  Subsequent  Orders  —  Hew  Trial.  — 

See  note  5. 

368.     Prior  Order.  —  See  note  2. 

369.    /.  Interlocutory    Decree  —  From   Final   Deeisioa. — 

See  note  4. 

Tlie  Failure  of  the  Trial  Court  to  Settle  8.  Xotion  for  Hew  Trial.- — See  also 

the  Case  is  not  ground  for  reinstatement  Collier  v.  Collins,  172  N.  Y.  99. 

of  an   appeal  dismissed  for  failure  to  6.  Suficienoy  of  Evidence.  —  On  appeal 

docket  it.  it  being  the  duty  of  the  ap-  from  an  order  granting  or  refusing  a 

pellant  to  docket  as  much  of  the  record  new  trial,   the  sufficiency  of  the  evi- 

as   he  can   obtain,   and   to   move   for  dence  cannot  be  reviewed.     Haiti wan- 

ceriiorari  for  the  balance.     Worth  v.  ger  v.  Columbia,  etc.,  R.  Co.,  64  S. 

Wilmington,  131  N.  Car.  532.  Car.  7. 

361 .    8.  Application  Made  Before  Fil-  Suficienoy  of  Complaint.  —  Where  the 

ing  Abstract  and  Briefs.  —  In  Dickinson  appellant   does   not  appeal  from   the 

V.    Freed,   24  Colo.   483.    it  was  said:  judgment,  but  merely  from  an  order 

"  It  is  the  established  practice  of  this  denying  a  motion  for  a  new  trial,  the 

court  where,  as  a  matter  of  right  or  sufficiency  of  the  complaint  cannot  be 

for  good  cause  shown,  a  cause  may  be  considered.     Lambert  v.  Marcuse,  137 

advanced,  not  to  entertain  an  appltca-  Cal.  44  [in  which  case  the  court  dis. 

tion  therefor  until  the  abstract  and  all  tinguished  Holland  v.  McDade,  125  Cal. 

the  briefs  have  been  filed  in  accord-  353];  Sutter  County  c.  Tisdale,  136  Cal. 

ance  with  the   rule  of  court,  and  the  474.     See  also  Charles  Schatzlein  Paint 

case  is  ready  for  submission."  Co.  v.  Passmore,  26  Mont.  500. 

363.  2.  U.  S.  Blowpipe  Co.  v,  36§.  2.  Prior  Order  ]>enying  Petition 
Spencer,  46  W.  Va.  590;  Memphis,  etc.,  to  Set  Aside  Judgment. —  Upon  an  ap- 
R.  Co.  V.  Martin,  131  Ala.  269;  Ala-  peal  from  an  order  denying  a  petition 
bama  Midland  R.  Co  v.  Brown,  129  to  set  aside  and  vacate  a  judgment,  the 
Ala.  282;  Neher  f/.  Crawford,  10  N.  denial  by  the  court  in  the  same  cause 
Mex.  725.  of  an  earlier  petition,  which  asked  for 

364.  1.  U.  S.  Blowpipe  Co.  v,  the  same  relief  as  the  subsequent  one, 
Spencer,  46  W.  Va.  590  [wherein  Eng-  is  not  reviewable,  under  Ball.  Code 
lish,  J.,  quoted  with  approval  2  Encvc.  Wash.,  §  6500,  subd.  7,  which  provides 
OF  Pl.  and  Pr.  363,  364];  Williams  v.  that  an  appeal  from  any  final  order 
State,  130  Ala.  107;  Davis  v.  Nelson,  made  after  judgment  shall  bring  up 
73  Vt.  328.  for  review  any  previous  order  in  the 

2.  On  Appeal  from  the  Judgment  Alone  same  action  which  involves  the  merits 

the  only    question    presented    is    the  and  necessarily  affects  the  order  ap- 

sufficiency  of  the  pleadings  and  find-  pealed  from,  since  the  statute  contem- 

ings  to  support  the  judgment.    Cole-  plates  only  such  previous  orders  as  are 

man  v,  Stalnacke,  15  S.  Dak.  242.  made  in  the  particular  proceeding  in 

8.  From  DismlMal  of  Appeal.  —  On  an  which  the  appeal  is  taken.     Wilson  v. 

appeal  from  an  order  of  an  interme-  Seattle  Dry  Dock,  etc.,  Co.,  26  Wash, 

diate  appellate  court  dismissing  an  ap-  297. 

peal,  only  the  grounds  specified  in  the  369.  4.  Specification  on  Votioeof  Ap- 
motion  to  dismiss  in  the  lower  court  peal. —  Where  an  appeal  is  taken  to  the 
will  be  considered.  Thames  v.  Chit-  Court  of  Appeals  directly  from  the  de- 
wood,  24  Tex.  Civ.  App.  389.  cision  of  a  Surrogate  Court  rendered 

366,    2.  American  Sales  Book  Co.  after  the  case  has  been  remanded  by 

z/.  Bullivant,(C.C.  A.)ii7Fed.  Rep.255.  the  Appellate  Division   and  pursuant 
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37 1  •     3.  Unnecessary  Qnestions  —  in  General.  —  See  notes  4,  5,  6. 
373.    4.  Beview  of  Seasons  Advanced  Below.  —  See  notes  4,  5. 

373.  6.  On  Second  Appeal  —  a.  Law   of  the  Case.  —  See 
notes  I,  2,  3. 

374.  See  note  i. 

to  the  order  of  remand,  a  specification  questions  of  law  and  fact,  and  he,  in 
in  the  notice  of  appeal  of  error  on  the  deciding  the  case,  renders  judgment 
part  of  the  Appellate  Division  will  not  and  also  files  a  written  opinion  giving 
authorize  the  Court  of  Appeals  to  re-  his  reasons  for  the  judgment,  error 
view  ihe  decision  of  the  Appellate  cannot  be  assigned  on  arguments  or 
Division.  Matter  of  Union  Trust  Co.,  reasoning  of  ihe  judge  in  this  opinion. 
172  N.  Y.  494. 

371.  4.  Carmel  Natural  Gas,  etc., 
Co.  V,  Small,  150  Ind.  427,  quoting  2 
Encyc.  of  Pl.  and  Pr.  371.  See  also 
Dame  if.  Laconia  Car  Co.  Works,  71 
N.  H.  407. 

Conaideration  of  Moot  Qnoetion.  — 
Where,  in  an  action  against  a  city  for 
damages  for  the  appropriation  of 
ground  for  the  construction  of  a  sewer, 
it   appears  from   the   record   that  the 


Where  in  such  a  case  the  judge  in  his 
written  opinion  states  his  conclusions 
of  fact  as  to  a  particular  part  of  the 
case,  error  cannot  be  assigned  upon 
these  conclusions.  Griffith  v.  Finger, 
115  Ga.  592. 

373.  1.  Vincent  7j.  Philips,  48  La. 
Ann.  351;  Silva  v.  Pickard,  14  Utah 
245,  in  each  of  which  cases  the  court 
cif^J  2  Encyc.  of  Pl.  and  Pr.  373.  See 
also  Priest  v.  Eide,  iq  Mont.  53;  Beach 


sewer  was  constructed  by  virtue  of  a  v.  Macon  Grocery  Co.,  (C.  C.  A.)  120 

statute  enacted  for  such   enterprises.  Fed.  Rep.  736. 

and  not  under  a  claim  of  an  easement,        8.  Vincent  v.  Philips.   48  La.  Ann. 

a  finding  by  the  court  that  the  city  had  351;  Silva  i:   Pickard,  14  Utah  245,  in 


a  right,  in  the  nature  of  an  easement, 
to  enter  and  construct  the  sewer, 
presents  a  moot  question,  and  will  not 
be  considered  on  appeal.  Gas  Light, 
etc..  Co.  V.  New  Albany,  158  Ind.  268. 

6.  Carmel  Natural  Gas,  etc.,  Co.  v. 
Small,  150  Ind.  427,  quoting  2  Encyc. 
OF  Pl.  and  Pr.  371. 

6.  Carmel  Natural  Gas,  etc.,  Co.  v. 
Small,  150  Ind.  427,  quoting  2  Encyc. 
OF  Pl.  and  Pr.  371. 

37d.  4.  Butte  Hardware  Co.  v. 
Frank,  25  Mont.  344. 

6.  Colorado.  —  Henrv  v,  McNealey, 
24  Colo.  456. 

Georgia,  — Griffith  v.  Finger,  115  Ga. 

592. 
Hawaii.  —  Calaca    v.    Caldeira,     13 

Hawaii  214. 

Illinois.  —  Alford  v.  Dannenberg,  177 

III.  331. 

Montana.  —  Butte  Hardware  Co.  v. 
Frank,  25  Mont.  344. 


each  of  which  cases  the  court  cited  2 
Encyc.  of  Pl.  and  Pr.  373. 

8.  Vincent  v.  Philips,  48  La.  Ann. 
351;  Silva  V.  Pickard,  14  Utah  245,  in 
each  of  which  cases  the  court  cited  2 
Encyc.  of  Pl.  and  Pr.  373.  See  also 
the  following  cases: 

Georgia.  —  Southern  Mut.  Ins.  Co.  v, 
Hudson,  115  Ga.  638. 

Kentucky,  —  Hopkins  v.  Adam  Roth 
Grocery  c5o.,  105  Ky.  357. 

Nebraska.  —  Fuller  v,  Cunningham, 
48  Neb.  857. 

New  Mexico,  —  Crary  v.  Field,  10  N. 
Mex.  257. 

United  States,  —  U.  S.  v.  Camou,  184 
U.  S.  572. 

Prior  Dedfion  on  Demurrer.  —  Little  v. 
Caldwell,  112  Cal.  27,  wherein  it  was 
held  that  a  decision  rendered  on  de- 
murrer upon  a  former  appeal  is  the  law 
of  the  case. 

Where  There  Is  a  Change  in  Parties.  — 


New  Mexico,  —  Lockhart  v.  Wills,  9    A  party  to  the  first  appeal  cannot  ob- 


N.  Mex.  344. 

Texas.  —  Houston,  etc.,  R.  Co.  v. 
State,  24  Tex.  Civ.  App.  117. 

United  States.  —  Dinsmore  v.  South- 
ern Express  Co.,  183  U.  S.  115. 

Where  Case  Is  Submitted  to  Court  under 
Stipulation.  —  Where   a  case   has  been 


ject  because  other  persons  whose  rights 
are  affected,  but  who  make  no  com- 
plaint of  the  results  of  the  first  appeal, 
were  not  then  before  the  court.  Mc- 
Clanahan  v.  Hockman,  96  Va.  392. 

374.    1.  Vincent  v.  Philips,  48  La. 
Ann.   351;  Silva  v.   Pickard,  14  Utah 


submitted  to  a  trial  judge  without  the  245,  in  each  of  which  cases  the  court 
intervention  of  a  jury,  with  an  agree-  cited  2  Encyc.  of  Pl.  and  Pr.  373  et  seq. 
ment  that  he  shall  hear  and  decide  all    See  also  the  following  cases: 
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877.  See  note  i. 

878.  b.  Subsequent  Proceedings  in  Trial  Court. — 

See  note  2. 

879.  See  note  j. 

c.  Error  in  Prior  Decision.  —  See  note  2. 

Extent  of  Principle.  —  See  note  8. 

881,     6.  Stare  Decisis.  —  See  note  7.     See  also  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.),  title  Stare  Decisis, 

Montana.  —  Yellowstone  Nat.  Bank  appeal  is  sought  was  entered  pursuant 

z/.  Gagnon,  25  Mont.  268.  to  an  order  of  remand.     Whether  there 

Nebraska,    —    Barton    v.    Shull,    62  is  anything  to  review  is  a  question  for 

Neb.  570.                  -  the  appellate  court.     Southern  BIdg., 

New  Mexico.   -  Crary  r.  Field,  10  N.  etc.,  Assoc,    v,   Carey,    117  Fed.  Rep. 

Mex.  257.  325. 

North    Carolina.  —  Best    v.    British,  377.     1.  Vincent  v.  Philips,  48  La. 

etc.,  Mortg.  Co.,  131  N.  Car.  70;  Jones  Ann.  351;  Silva  v.    Pickard,  14   Utah 

V.   Wilmington,  etc.,   R.   Co.,   131    N.  245,  in  each  of  which  cases  the  court 

Car.  133.  cited  2  Encyc.  of  Pl.  and  Pr.  373  et 

Oregon.  —  Stager  v.   Troy    Laundry  seq.     See  also  the  cases  cited  in  the  two 

Co.,  41  Oregon  141.  preceding  notes. 

South  Dakota.  —  Wright  w.  Lee,  lo  S.  378.     2.    McClung    v.    Harris,    11 

Dak.  263.  Okla.  64:  Olsen  v.  North  Pac.  Lumber 

Virginia.  —  McClanahan    v.    Hock-  Co.,  (C.  C.  A.)  119  Fed.  Rep.  77. 

man,  96  Va.  392.  Qneition  on  Seeond  Appeal.  —  McClung 

United  5//7//'j.  —  Illinois    v.    Illinois  ?/.  Harris,  n  Okla.  64;  U.  S.  v.  Camou. 

Cent.  R.  Co..  184  U.  S.  77-  184  U-  S.  572. 

Qneetions  Expressly  Excluded  on  Former  379.     1.  Stoll  v.  Loving;  (C.  C.  A.) 

Appeal.  —  Where  the  court  on  a  former  120  Fed.  Rep.  805. 

appeal  expressly  confines  its  decisions  2.  See  the  cases  cited  supra^  in  notes 

to  questions  presented   on  oral   argu-  to  pp.  373.  374. 

inent,  questions  not  so  presented  may  8.  Where  New  Evidence  Is  Introduced, 

be   considered    on    a    second    appeal,  —  In  Kray  v.  Muggli,  84  Minn.  90,  the 

though  the  opinion  on  the  former  ap-  court  said:     **,  The  evidence  before  us 

peal   purported   to  pass  upon  all   ma-  at  this  time  is  materially  different  from 

terial  questions.     Sweeney  v.  Montana  what  it  was  on  the  former  trial.     The 

Cent.  R.  Co.,  25  Mont.  543.  trial  court  expressly  finds   that   there 

Motion  for  Behearing  on  Second  Appeal,  was  received  on  this  trial  a  large  mass 

—  A  motion  for  a  rehf^aring  will  not  be  of  new   and   additional  evidence,  and 

granted  on  a  second  appeal  where  the  the  findings  of  fact  are  different  in  one 

contention  of  the  moving  party,  if  sus-  respect,  at  least,  from  what  they  were 

cained,  would  require  a  reversal  of  the  on   the  former  trial.     This  being   the 

decision  on  the  former  appeal.     Priest  situation,  the  doctrine  of  the  law  of  the 

t/.  Eide,  19  Mont.  53.  case  does  not  apply.     None  of  the  cases 

Sufficiency  of  Evidence.  —  In  an  action  hold  that  such  doctrine  applies  on  the 

at  law  the  ruling  made  by  the  Supreme  second  appeal  of  the  same  case,  where 

Court  on  a  prior  appeal,  to  the  effect  the  evidence  on   the  second   trial  was 

that  the  evidence  introduced    by   the  essentially  different  from  thai  on  the 

plaintiff  on  the  first  trial  was  sufficient  first.** 

to  require   its  submission  to  the  jury,  3§1.     7.  Calhoun  Gold  Min.  Co.  v. 

is,  on  a  second  appeal,  the  law  of  the  Ajax  Gold    Mih.    Co.,    27   Colo,    i,  in 

case,   and  cannot  be   reviewed   or  re-  which    case    the    court   said:      **  The 

versed  where  it  appears  that  practically  doctrine  of  stare  decisis  is  based  upon 

the  same  evidence  for  the  plaintiff  was  the  assumption  that  the  rules  of  law  to 

introduced  on  the  second  trial.     South-  which  this  doctrine  applies  have  pre- 

ern  Mut.  Ins.  Co.  v.   Hudson,  115  Ga.  viously   been   determined    by  a   court 

638.  having  final  jurisdiction  of  the  ques- 

Bight    to  Appeal.  —  The   trial    court  lions  involved.     For  this  reason,  where 

cannot   denv    the    right    to  appeal  be-  the  decision  of  a  tribunal  is  subject  to 

cause   the  judgment  from   which   the  review    by  one  having    superior    au- 
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383.  7.  On  Motion  for  Behearing.  —  See  also  Rehearing. 

384.  d.  When  Application  Must  Be  Made  —  in  oenerai. 
—  See  notes  i ,  2. 

After  Bemittitar.  —  See  note  3. 

385.  e.  Grounds  of  Motion  —  in  General.  —  See  note  i. 

386.  /.  New  Questions.  —  See  notes  i,  2,  3,  4, 

387.  g.  Record  —  Xotion  Saied  on  Eeoord.— :  See  notes  I,  2. 
389.     k.  Discretionary  —  strong  case  Beqnlred.  —See  note  I. 

390.    /.  Argument  on  Rehearing.  —  See  notes  i,  2. 

ihority  over  it,  for  that  purpc»se,  or  the  of  Pl.  and  Pr.  386.     See  also  the  fol- 

question  determined    may   be   passed  lowing  cases: 

upon  by  such  tribunal  in  another  rase,  Colorado.  —  Durango  v.  Chapman,  27 

the  doctrine  of  j/ar^  </raji^  does  not  ap-  Colo.  169;    Water  Supply,  eic,  Co.  v. 

ply  with  full  force  uniil  the  same  ques-  Tenney,  24  Colo.  344;  Orman  v.  Ryan, 

tions  have    been   determined    by   the  25  Colo.  383. 

court  of  last  resort.'*  North  Dakota.  —  Sweigle  v.  Gates,  9 

3§4.     1.  In  re  Seydel,    14  S.  Dak.  N.  Dak.  538. 

115.  Failore  it  Appellant  to  Take  Ezeeptlon. 

Where    Motion    Is   Lodged  in  Clerk's  ~  In   Durango  v.  Chapman,  27  Colo. 

Office  Before  Expiration  of   Term. —  In  169,  it  was  held  that  on  a  petition  for 

Cooper  V.   Portner  Brewing  Co.,   113  a  rehearing  the  court  will  not  allow  the 

Ga.  I,  the  courl   said:     *' The  motion  petitioner  10  set-up  for  the  first  time 

for  a  rehearing  in  the  present  case  not  the  fact  that  exceptions  were  not  prop' 

having  been  presented  until  after  the  erly   taken  or  preserved  to  the  judg- 

term  at  which  the  judgment  was  ren-  menl  of    the   trial   court.     The  courl 

dered  had  adjourned,  this  court  has  no  said:     "  We  are  not  prepared  to  say 


jurisdictiop  to  entertain  the  same. 
This  is  true  notwithstanding  the  fact 
that  the  motion  was  presented  and 
actually  lodged  in  the  clerk's  office  be- 
fore the  expiration  of  ten  days  from 
the  date  of  the  judgment:  that  pro- 
vision in  the  rule  in  reference  to  mo- 
tions for  rehearings  being  presented 
within  ten  days  being,  by  the  terms  of 
the  rule  itself,  only  applicable  when 
the  term  at   which  the  judgment  was 


that  counsel  for  defendant  in  error,  in 
his  oral  argument,  did  not  refer  to  the 
absence  of  an  exception  to  the  judg- 
ment of  the  trial  court,  although  we  do 
not  recall  it:  but  where  entirely  new 
questions  are  raised  on  such  argument 
from  those  contained  in  the  printed 
briefs  filed,  counsel  urging  them,  if 
they  do  not  wish  to  take  the  chances 
that  they  be  overlooked  by  the  court, 
must  supplement  such   argument  by 


rendered  continues  more  than  ten  days    either   printed    or    typewritten    brief. 


after  the  date  of  the  judgment.  The 
motion  for  a  rehearing  must  be  denied. 

2.  /;/  re  Seydel,  14  S.  Dak.  115. 

8.  Merchants*  Nat.  Hank  v.  Green- 
hood,    16  Mont.  460  [citing  Columbia 


calling  our  attention  to  such  points  as 
they  desire  to  have  considered  not  con- 
tained in  their  original  briefs,  for  it  ir. 
manifestly  impossible  for  us  to  remem- 
ber points  made  in  a  case  which  are 


Min  Co.  7'.  Bolter,  i  Mont.  429];  In  re    not  this  presented."     See  also  Briefs. 
Sevdel,  14  S.  Dak.  115.  2.  Beck  v.  Thompson,  22  Nev.  419. 

3§5.      1.    Michigan.    —    Dowagiac     quoting  with  approval  2  Encyc.  of  Pi.. 


Mfg.  Co.  V.  Corbit,  127  Mich.  473. 

Montana.  —  Forrester  z^.  Boston,  etc., 
Consol.  Copper,  etc.,  Min.  Co.,  21 
Mont.  565. 

South  Carolina.  — Maxwell  v.  Foster, 
64  S.  Car.  i;  Haltiwanger -i/.  Columbia, 
etc.,  R.  Co..  64  S.  Car.  7:  Brown  v. 
Newell,  64  S.  Car.  27:  Brown  v.  Caro- 
lina Midland  R.  Co.,  64  S.  Car.  365. 

3§6.  1.  Merchants'  Nat.  Bank  v, 
Greenhood,  16  Mont.  460:  Beck  v. 
Thompson,  22  Nev.  419,  in  each  of 
which   cases   the  court  cited  2  Encyc. 


AND  Pr.  386. 

8.  Beck  V.  Thompson,  22  Nev.  419. 

4.  Beck  V.  Thompson,  22  Nev.  419. 

3§y.  1.  In  re  Seydel,  14  S.  Dak. 
115,  citing  2  Encyc.  of  Pl.  and  Pr.  387. 

2.  In  re  Seydel,  14  S.  Dak.  115  {citiui^ 
2  Encyc.  of  Pl.  and  Pr.  387];  Hall  v. 
Reese,  24  Tex.  Civ.  App.  221. 

3§9.  1.  Dowagiac  Mfg.  Co.  v.  Cor- 
bit, 127  Mich.  473. 

300.  1.  Douglas  V.  Smith,  50  Neb. 
899. 

2.  Anderson  v.  Cook,  25  Mont.  330. 
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390.    8.  Ezamination  of  Questions  of  Fact  —  a.  Action 
Law,  —  See  notes  5,  6.    See  also  New  Trial. 


AT 


Where  the  Motion  Is  Baaed  on  a  Single 
Point  the  whole  case  will  nevertheless 
be  open  for  rehearing  if  the  order 
granting  the  hearing  be  general. 
Hicks  V.  Southern  R.  Co.,  63  S.  Car. 

55Q 
300.   5.  St.  Louis,  etc.,  R.  Co.  z/.WiU 


Kansas,  —  Evans  v,  Fleming,  62 
Kan.  811. 

Kentucky.  —  Taulbee  v,  Moore,  lo6 
Ky.  749;  Lischy  v.  Schrader,  104  Ky. 

657. 

Minnesota.  —  Cappis  r.  Wiedemann, 
86   Minn.    156;    Lobdell    v.  Keene,  85 


son,  70  Ark.  136;  White  v.  Dearborn,  70  Minn.    90;     Payne     v.     Hackney,    84 

N.  H.  622;  Neil  V.  Kelley,  70  N.  H.  625;  Minn.  195;  Baxter  v.Cougblin,  80  Minn. 

Colby  V.  Campbell,  70  N.  H.  629;  Jelli-  322. 

son   V.  Jellison.   70  N.   H.  633:    India  Mississippi.  —  Louisville,  etc.,  R.  Co. 

Wharf  Brewing  Co.  v.  Brooklyn  Wharf,  v.  McDonald,  79  Miss.  641. 

etc.,   Co.,    173    N.    Y.    167;  Matter   of  Missouri.  —  Crossan  v.  Crossan,  169 

Board   of   Education,    173   N.  Y.  321;  Mo.  631;  Minnier  v.  Sedalia,  etc.,  R. 


Meyers  v.  Falk,  99  Va.  385. 

6.  Arkansas.  —  St.  Louis,  etc.,  R. 
Co.  V.  Wilson,  70  Ark.  136;  St.  Louis, 
etc.,  R.  Co.  V.  Osborn,  67  Ark.  399; 
St.  Louis,  etc.,  R.  Co.  v.  Baker,  67 
Ark.  531. 

Caii fornia.  —  People  v.  Miller,  122 
Cal.  84;  Brittan  v.  Oakland  Sav. 
Bank,  112  Cal.  r;  People  v.  Louie 
Foo,  112  Cal.  17. 

Colorado.  —  Colorado  City  v.  Liafe, 
28  Colo.  468:  Empson  Packing  Co.  v. 
Vaughn,  27  Colo.  66. 

Florida.  —  Rawlins  v.  State,  40  Fla. 
155;  Eggart  V.  State,  40  Fla.  527;  Drig- 
gers  V.  State,  38  Fla.  7. 

Georgia,  —  Lackey  v.  Stale,  115  Ga. 
242;  McDaniel  v,  Allison,  115  Ga.  751; 
Macon  v.  Wing,  113  Ga.  90;  Norman 
V.  Goode,  113  Ga.  I2i;  Sailerfield  v. 
Coggins,  113  Ga.  189;  Graham  v.  State, 
113  Ga.  724;  Lane  v.  State,  113  Ga.  724. 

Idaho.  —  Bernier  v.  Anderson,  (Idaho 
1902)  70  Pac.  Rep.  1027. 

Illinois.  —  Chicago  City  R.  Co.  v. 
Fennimore,  199  111.  9;  Springside  Coal 


Co.,  167  Mo.  99. 

Montana,  —  Stale  v.  Howell,  26 
Mont.  3;  Chicago  Title,  etc.,  Co.  v. 
O'Marr,  25  Mont.  242;  Huston  v.  Nuss, 
19  Mont.  113;  Heflferlin  v,  Krieger,  19 
Mont.  123.  See  also  Mclnlyre  v.  Mc- 
Cabe,  19  Mont,  333;  Harrington  v. 
Butte,  etc.,  Min.  Co.,  19  Mont.  411. 

Nebraska.  —  Jones  v.  Stewart,  62 
Neb.  207;  Farmers,  etc.,  Ins.  Co.  v. 
Dobney,  62  Neb.  213;  Moore  v.  Omaha 
L.  Assoc,  62  Neb.  497;  Hawver  v. 
Parkway  Real  Estate  Co.,  62  Neb.  504; 
Mullally  V.  Dingman,  62  Neb.  702; 
Booth  V.  Kessler,  62  Neb.  704;  Bell  7>. 
Rice,  50  Neb.  547;  Emerson  v.  Kilroy, 
50  Neb.  591:  Stewart  v.  Smith,  50 
Neb.  631;  Fremont,  etc.,  R.  Co.  v, 
French,  48  Neb.  639. 

Nevada.  —  Roberts  v.  Webster,  25 
Nev.  94;  McGurn  v.  Mclnnis,  24  Nev. 
370,  McNamee  v.  Nesbitt,  24  Nev. 
400. 

New  Hampshire.  —  Martin  v.  Liv- 
ingston, 68  N.  H.  562. 

New  Mexico.  —  Heisch  v.   Bell,  (N. 


Min.  Co.  V.  Grogan,  i6g  111.  50;  West  Mex.  1902)  70  Pac.  Rep.  572. 

Chicago  St.    R.   Co.  v.    Feldstein,  169  New    York,  —  People    v.    Filippelli, 

III.  139;  Chicago,  etc.,  R.  Co.  v.   Pon-  173  N.  Y.  509. 

tiac,  169  III.  155;  Chicago,  etc.,  R.  Co.  Oklahoma,  —  Boyd     v.    Bryan,    ii 

V.  Delaney,    169   111.  581,  affirming  68  Okla.  56. 

III.  App.  307;  Emmons   v.    Hilton,  72  Tennessee,  —  Central    Mfg.    Co.    v. 

III.    App.    124;   Wilkinson   v.    Adams,  Cotton,  108  Tenn.  63;  Minton  v,  Stahl- 


72  111.  App.  541.  See  also  Potter  v. 
Leviton,  199  III.  93;  Chicago,  etc.,  R. 
Co.  V.  Randolph,  199  III.  126. 

Indiana.  —  Gifford  v.   Hess,  15  Ind. 

App.  450. 

Iowa.  —  State     ?».    MulhoUand,    115 

Iowa  170;  Lanza  v.  Legrand  Quarry 
Co.,  115  Iowa  299;  Emerson  v.  Miller, 
115  Iowa  315;  Perin  ?'.  Cathcart,  115 
Iowa  553;  Yeager  v.  Spirit  Lake, 
115  Iowa  593;  Welch  v.  Brown- 
ing, 115  Iowa  690. 


man,  0  Tenn.  98. 

Virginia,  —  Alleghany  Iron  Co.  v. 
Teaford,  96  Va.  372. 

Washington,  —  Rattelmillerr.  Stone, 
28  Wash.  104. 

Wisconsin.  — Cullen  v.  Hanisch,  114 
Wis.  24. 

Cironnutantial  Evidence  which  is  suffi- 
cient to  support  the  verdict  will  pre- 
clude an  appellate  court  from  disturb- 
ing it.  Bausman  v.  Cameron,  26 
Wash.  352. 
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391.     See  note  i. 

b.  Verdict  and   Findings  of  Court 
See  note  2.     See  also  New  Trial. 

396.     Findings  of  Court.  —  See  notes  I,  2. 


—  Verdict.  — 


Verdict  Against  Greater  Nnmber  of  Nebraska.  ~  Crites  v.  Han,  49  Neb. 
WitneescB.  —  That  ihe  greater  number  54;  Davidson  v,  Crosby,  49  Neb.  (10; 
of   witnesses  testified   in  favor  of  the    Spurck  v.   Dean,  49  Neb.  66;  Graham 


party  against  whom  the  verdict  was 
rendered  is  not  a  ground  for  reversal. 
Fremont,  etc.,  R.  Co.  v.  French,  48 
Neb.  639. 

Finding  Against  Preponderance  of  Evi- 
dence.—  Although  the  finding  of  the 
jury  seems  to  the  appellate  court  to  be 
against  the  preponderance  of  the  evi- 
dence,  still  if  it  has  evidence  to  sup- 
port it  the  appellate  court  will  not  dis- 
turb it.  St.  Louis,  etc.,  R.  Co.  v. 
Osborn,  67  Ark.  399. 

Distinction  Between  Bales  in  Appellate 
Conrt  and  Trial  Gonrt.  —  While  it  is  a 
well-observed    and     recognized    rule. 


V.  Frazier,  49  Neb;  90;  Johnson  v, 
Wirth,  49  Neb.  115;  Bartram  v.  Sher- 
man, 49  Neb.  181;  McCormick  Harvest- 
ing  Mach.  Co.  v.  Seeman,  49  Neb.  312; 
Halbert  «'.  Rosenbalm,  49  Neb  49S; 
Council  Blufifs  Canning  Co.  v.  Omaha 
Tinware  Mfg.  Co.,  49  Neb.  537;  Pur- 
nell  V.  Minor.  49  Neb.  555;  Sterling 
Mfg.  Co.  V.  Hough,  49  Neb.  6i8;  King 
V.  Murphy.  49  Neb.  671. 

Nevada.  —  Barnes  v.  Western  Union 
Tel.  Co.,  24  Nev.  125. 

New  Mexico.  —  Territory  v.  Pino,  9 
N.  Mex.  598, 

New  York.  —  Merchants'  Nat.  Bank 


when  applied  to  appellate  courts,  that  v.  Barnes,  172  N.  Y.  618. 

the  verdict  of  a  jury  should  not  be  dis-  A^orth    Dakota.    —    State    v.    Mont^ 

turbed  when  there  is  a  substantial  con-  gomery,  9  N.  Dak.  405. 

flict  of  the  evidence  and  there  is  some  Oklahoma.  —  Boyd  v.  Bryan,  11  Okla. 

evidence   to  sustain   the   verdict,   yet  56:  Harvey  v.  Territory,  11  Okla.  156; 

such    rule  has   no  application  to  trial  Osborne  v.  Casp,   11  Okla.  479;  Long 

courts  when  exercising  their  jurisdic-  v.  McWilliams,  11  Okla.  562;  Smith  v. 

lion  in   passing  upon  motions  for  new  Territory,  11  Okla.  656. 

trials.      Bernier   v.    Anderson,   (Idaho  Pennsylvania.  —  Robeson    v.    Pels, 

1902)  70  Pac.  Rep.  1027.     See  also  New  202  Pa.  St.  399. 

Trials.  Tennessee.  —  Central    Mfg.    Co.    v. 

Examination  of  Eyidence  to  Determine  Cotton,  108  Tenn.  63;  Memphis  St.  R. 

Appropriateness  of  Instmctions.  —  Where  Co.  v,  Norris,  108  Tenn.  632. 


no  exception  is  saved  to  a  judgment 
in  the  bill  of  exceptions,  the  evidence 
may  not  be  examined  for  the  purpose 
of  determining  whether  it  is  sufficient 
to  sustain  the  judgment,  but  it  may  be 
examined  for  the  purpose  of  determin- 
ing whether  the  court  properly  sub- 
»«itted  the  case  to  the  jury  under 
appropriate  instructions.  Aha  Invest. 
Co.  V.  Worden,  25  Colo.  215. 

On  Appeals  to  the  United  States  Snpreme 
Coart  from  state  courts,  questions  of 
fact  decided  by  the  state  courts  will 
not  be  reviewed.  Western  Union  Tel. 
Co.  V.  Call  Pub.  Co.,  181  U.  S.  92. 

•191.  1.  St.  Louis,  etc.,  R.  Co,  v. 
Wilson,  70  Ark.  136:  Roberts  v. 
Webster.  25  Nev.  94.  See  also  cases 
cited  in  the  next  preceding  note. 

2.  Flath  V.  Casselman.  10  N.  Dak 
419,  citing  2  Encyc.  of  Pl.  and  Pr.  391. 
See  also  the  following  cases 


C/lak.  -—  Braegger  ?/.  Oregon  Short 
Line  R.  Co..  24  Utah  391;  State  v. 
Haworth,  24  Utah  398. 

Virginia. — Meyers  v.  Falk.  99  Va.  385. 

Where  the  Evidence  and  Not  the  Facts 
Are  Certified  by  the  bill  of  exceptions, 
the  appellate  court  will  not  reverse  the 
judgment,  unless,  after  rejecting  all 
the  conflicting  oral  evidence  of  the  ex- 
ceptor and  giving  full  faith  to  that  of 
the  adverse  party,  the  decision  still 
appears  to  be  wrong.  State  v.  Henry, 
51  W   Va.  283. 

396.  1.  Granby  v.  M6nard.  31  Can. 
Sup.  Ct.  14  [wherein  Girouard,  J.. 
cited  2  Encyc.  of  Pi.,  and  Pr.  396]; 
Weaver  v.  Lock,  4  Kan.  App.  335; 
Freeman  v.  Moffitt,  135  Mo.  269;  Purs- 
ley  V.  Good,  94  Mo.  App.  382;  Booth 
V.  Kessler,  62  Neb.  704,  holding  that 
findings  of  fact  by  the  trial  court  are 
entitled  to  the  same  weight  as  a  verdict 
of  a  jury,  whether  the  case  is  brought 


Montana.  —  Helena,  etc.,    Smelling, 

etc..  Co.  7J.  Lynch.  25  Mont,  497;  Mer-  up  on  error  or  appeal, 

chants'    Nat.    Bank   v.  Greenhood,  16  Presnmptions    in    Favor    of    Finding! 

Mont.  395.  Based  upon  Stipulation.  —  No  presump- 
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tions  can   be    indulged    upon  appeal  Illinois.  —  See  Coverdale    v.   Royal 

against  any  stipulated  fact.     Conway  Arcanum,  199  111.  649. 

z/.  Supreme  Council,  etc.,  137  Cal.  384.  Indiatia.  —Carver  v.  Forry.  158  Ind. 

Where  Plaintiff^s  Case  Is  Made  Out  by  76;  Home  Electric  Light,  etc.,  Co.  v. 

Defendant's    Testimony.  —  The    ruling  Globe    Tissue    Paper   Co.,    146    Ind. 

that  on  appeal   the  finding  of  a  trial  673. 

court  will  not  be  disturbed  where  such  Iowa,  —  Gaar   v.  Nichols,  115   Iowa 

finding  is  based  on  conflicting  evidence  223;  Spurrier  v,  McLennan,  115  Iowa 

has   no  just  application    where   such  461;    Berry   v.    Berry,    T15   Iowa   543; 


finding  is  rendered  for  the  defendant 
and  the  latter^s  testimony  admits  the 
essential  facts  of  the  plaintiff's  case 
and  contradicts  none  of  them.  Kings- 
bury V.  Joseph,  94  Mo.  App.  298. 
Review     of    Intermediate     Appellate 


Newton  ».  Tempieman,  115  Iowa  643. 
Kansas,  —  Weaver  v.   Lock,  4   Kan. 

App.  335. 

Louisiana,  —  Delisle  v,  Bourriague, 
105  La.  77. 

Massachusetts,  —  See    Cleveland    v. 


Court's  Decision  on  Mixed  Question  of  Law  Springfield  Sav.  Inst.,  (Mass.  1902)  65 

and    Fact. —  In   Illinois  the    appellate  N.  £.  Rep.  27,  holding  that  a  finding 

court's  finding  upon  a  mixed  question  which   is   warranted   by  the  evidence 

of  law  and  fact  is  conclusive  upon  the  and  which  the  court  cannot  declare  to 

Supreme  Court  and    will   not    be   re-  be  wrong  as  a  matter  of  law  will  not  be 

viewed.    Coverdale  z'.  Royal  Arcanum,  disturbed. 

199  111.  649,  in   which  case  the  court  Michigan,  —  Gee  v.  Hasbrouck,  128 

cited     Moerschbaecher      v.     Supreme  Mich.  509;  Heineman  v.  Sullivan,  127 

Council,  etc.,  1S8  111.  9.     See  also  Laut-  Mich.   682.     See  also   Fix   v.    Soleau. 

man  v.  Miller,  158  Ind.  382.  127  Mich.  72. 

If   the  appellate  court  reverses  be-  Mississippi,  —  Dennis  v.  Spence,  80 


cause  it  finds  the  facts  differently  from 
the  trial  court  and  recites  its  findings 


Miss.  396. 
Missouri, 


Freeman  v,  Moffitt.  135 


in  its  judgment,  such  finding  is  con-  Mo.  269;  Pursley  v.  Good,  94  Mo.  App. 
clusisre  upon  (he  Supreme  Court,  and    382;  Rogers  v.  Hopper,  94  Mo.  App. 

437;  Corrigan  v,  Kansas  City,  93  Mo. 
App.  173;  Bozarth  v,  Lincoln  Legion 
of  Honor,  93  Mo.  App.  564.  See  also 
Nickerson  v.  Lynch,  135  Mo.  471. 

Montana,  —  Reardon  «/.  Patterson, 
19  Mont.  231. 

Nebraska,  —  Hawver  v.  Parkway 
Real  Estate  Co.,  62  Neb.  504;  Shafer 
V.  Hostetler,  50  Neb.  71;  Ryley  v.  San- 
dean,  50  Neb.  Ill;  Creighton  Uni- 
versity V,  Riley,  50  Neb.  341;  Mont- 
gomery V.  Albion  Nat.  Bank,  50  Neb. 
652;  Sterling  Mfg.  Co.  %*,  Hough,  49 
Neb.  618;  Nebraska-Moline  Plow  Co. 
V.  Klingman,  48  Neb.  204;  Geneva 
Nat.  Bank  v.  Bailor,  48  Neb.  866. 

Nevada,  —  Palmer  v,  Colverwcll,  24 
Nev.   114;  Barnes   v.    Western   Union 


all  the  court  can  do  is  to  determine 
whether  the  law  has  been  properly  ap- 
plied. Aachen,  etc.,  F.  Ins.  Co.  v, 
Crawford,  199  III.  367,  affirming  100  111. 
App.  454.  See  also  Coverdale  v.  Royal 
Arcanum,  199  111.  649. 

390.  2.  Granby  £^.  M6nard,  31  Can. 
Sup.  Ct.  14,  wherein  Girouard,  J.,  cited ^ 
Encyc.  of  Pl.  and  Pr.  396.  See  also 
the  following  cases: 

California.  —  Welsh  v.  Bardshar,  137 
Cal.  154.  See  also  Freman  v.  Mar- 
shall, 137  Cal.  159. 

Colorado.  —  Hector  Min.  Co.  v.  Val- 
ley View  Min.  Co.,  28  Colo.  315; 
Columbia  Bldg.,  etc.,  Assoc,  v.  Clarke, 
27  Colo.  103;  Cache  La  Poudre  Reser- 
voir  Co.   V.   Windsor  Reservoir,  etc., 

Co.,  25  Colo.  53;  Minor  v.  Lovell,  25  Tel.  Co.,  24  Nev.  125. 
Colo.  249;  Frisholm  v.  Fitzgerald,  25  New  Jersey, — Allerton  z^.  Grundy,  67 
Colo.  290;  Rhode  v,  Steinmetz,  25  Colo.  N.  J.  L.  55;  Atlantic  City  v,  Goldstein, 
308;  Davis  V,  Holbrook,  25  Colo.  493;    67  N.  J.  L.  517. 

Colorado  Fuel,  etc.,  Co.  v.  Pryor,  25         New  Mexico,  —  De    Baca    v.    Santo 
Colo.  540;  Lathrop  v.  Tracy,  24  Colo.     Domingo,  10  N.  Mex,  38;  Badaracco 
382;  Henry  v.  McNealey,  24  Colo.  456;     v.  Badaracco,  10  N.  Mex.  761. 
Sterling  No.  2  Ditch  Co.  v.   Iliff,  etc.,         North  Carolina.  ~  Morris    v,    Liver- 


Ditch  Co.,  24  Colo.  491. 

Georgia.  —  See  Kennedy  v.  Schofield, 
113  Ga.  1057. 

Hawaii,  —  Yowell  v.  Gomes,  13 
Hawaii  123;  Scoit  v.  Nahale,  13 
Hawaii  255. 


pool.  etc..  Ins.  Co.,  131  N.  Car.  212. 

Oklahoma.  —  Pet  tee  v.  John  Deere 
Plow  Co.,  II  Okla.  467. 

South  Carolina.  —  State  v.  Holcomb, 
63  S.  Car.  22;  Ex  f,  Roqntree,  57  Si. 
Car.  75. 
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Tennessee,  —  Central    Mfg    Co.    ».  verdict  of  a  jury,  must  sund,  unless 

Cotton,  io8  Tenn.  63.  the    evidence    clearly    preponderates 

f//aA.  —  Wason  v,  Butterfield   Min.  against   them.      Hill    v.    Whale   Min. 

Co..  24  Utah  222.  Co.,  15  S.  Dak.   574;  Sands  v.  Cruik- 

PVisconstn,  —  Sutton  z/.  Chicago,  etc.,  shank,    15   S.    Dak.   142:    Grewing  v. 

R.  Co..  114  Wis.  647.  Minneapolis  Threshing  Mach.  Co..  12 

ff><7wm^.  —  Wyman    v.    Quagle,   9  S.  Dak.  127;  Hulst  v.  Benevolent  Hall 

Wyo.    326;    W.    W.    Kimball    Co.   v.  Assoc.  9  S.   Dak.   144;    McKenna   v. 

Payne,  9  Wyo.  441.  Whittaker,  9  S.  Dak.  442;    Webster  v. 

United  States,  —  Dooley  t/.  Pease,  180  White.  8  S.  Dak.  479;  Reid  v,  Kellogg, 

U.    S     126;    American    Nat.    Bank   v.  8  S.  Dak.  596;  Feldman  v.  Trumbower, 

Watkins.  (C.  C.  A.)  119  Fed.  Rep.  545.  7S.  Dak.  408;  Randall  v,  BurkTp.,4S. 

The  General  Bule  Stated.  —  *'  It  is  the  Dak.  337. 

general  rule  in  courts  of  review,  sub-  In  Kandamni  Prooeedingi.  —  Findings 

iect,  of  course,  to  certain   exceptions,  of  fact  by  the  court  on  the  trial  of  is- 

that  findings  of  fact  will  not  be  dis-  sues  in  mandamus  are  conclusive  on 

turbed    merely    because    the    judges,  the  appellate  court  if  there  is  evidence 

from    an    inspection    of    the    printed  to  support  them.     Heineman  v.  Sulli- 

record,  feel  that  if  they  had  been  sit-  van.    127   Mich.   682.     See  also  Man- 

ting  as  triers  of  fact  they  would  have  damus. 

come     to     a     different    conclusion."  Hscesaity  to    Xequest    Deolaratioiii  of 

Hector  Min.  Co.  v.  Valley  View  Min.  Law. — In  J// jj^«ri.  where  the  trial  court 

Co..  28  Colo.  315./^^  Campbell,  C.  J.  in  Irving  issuesof  fact  sits  as  a  jury  and 

Where  Ho  Question  of  Law  Is  Presented,  give's  a  general  verdict,  the  only  way 

—  In  Carver  v,  Forry,  158  Ind.  76.  the  in  which  its  errors  can  be  corrected,  if 

rule  was  stated  as  follows.     ''  In  order  it  decides  the  law  wrongly  or  makes  a 

to  justify   this  court  in  disturbing  a  misapplication  of  the  law  to  the  facts, 

judgment  of  a  trial  court  in  any  case  is  to  request  declarations  of  law   in 

or  proceeding  on  the  evidence  alone,  it  order  that  the  appellate  court  may  see 

must  appear  that  the  evidence  is  such  on  what  theory  it  proceeded.    To  re- 

as  to  raise  or  present  for  decision  a  view  the  case  would  simply  be  giving 

question  of  law  on  some  material  issue,  an  opinion  on  the  weight  of  the  eiri- 

and   that    such    question,    under    the  dence  where  no  point  of  law  was  saved 

judgment  of  the  trial  court,  was  de-  or  raised  in  the  trial  court.     Bozarth  1/. 

cided    erroneously."      Citing    Lee    v.  Lincoln  Legion  of  Honor,  93  Mo.  App. 

State,  156  Ind.  541;  Mead  v.  Burk,  156  564. 

Ind.  577.  Where  Bill  of  Ezoeptions  Is  IninAeitnt. 

On  Error  from  the  United  States  Bn-  —  Where  the  only  ground  set  up  in  a 

preme  Court  to  a  State  Court  the  findings  motion  for  a  new  trial  is  that  a  finding 

of  fact  made  by  the  latter  are  conclu-  of  fact  by  the  court  and  the  judgment 

si  ve.     Bement  v.  National  Harrow  Co.,  based  thereon  are  not  supported  by  the 

t86  U.  S.  70.  evidence,   and   the  court  is  unable  to 

Credibility  of  Witnesses.  —  Where  the  say  from   the  bill  of  exceptions  with 

appellate  court  cannot  hold  that  there^  any   reasonable    degree    of    certainty 

is  a  clear  preponderance  of   evidence*  what  the  evidence  was,  the  judgment 

against  the  findings  of  the  trial  court,  must   be  affirmed.     Overton   v.    Loh- 

wfthout    discrediting    several    unim-  mann.  67  Ark.  464.    See  also  Bills  of 

peached  witnesses,  the  findings   will  Exceptions. 

not  be  disturbed.     Schilling  v.  Twit-  Findings  of  Faot  Based  on  AAdavits. — 

cheli.  15  S.  Dak.  296.  Where  a  motion  is  heard  on  conflicting 

Alabama  Statute.  —  In  Jordan  v.  Lind-  aflldavits  the  decision  of  the  trial  court 

sav,  132  Ala.   567,  it  was  held  under  will    not    be    disturbed*   unless    it    is 

Acts  Ala.  1894-95,  pp.  586-588,  that  the  clearly  against  the  weight  of  the  evi- 

court  was  authorized  and  required  to  dence  and  manifestly  wrong.     Home 

review  the  finding  and  conclusion  of  Electric  Light,  etc.,  Co.  r.  Globe  Tissue 

the    circuit    judge    on    the   evidence.  Paper  Co.,  146  Ind.  673;  Montgomery 

though  there  was  no  special  finding  of  v,   Albion   Nat.    Bank,    50  Neb.    652; 

facts.  Sterling  Mfg.  Co.  v.  Hough,  49  Neb. 

Bule  in  South  Dakota.  —  The  findings  618;    Nebraska    Moline   Plow  Co.   v, 

of  a  trial  court  on  disputed  questions  Klingman.  48  Neb.  204;  Geneva  Nat. 

of  fact  are  always  presumptively  right.  Bank   v.    Bailor.  48   Neb.   866;  Ex  p, 

and  though  not  as  controlling  as  the  Rountree,  57  S.  Car.  75. 
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400.  c.  In. Criminal  Cases.  —  See  notes  i,  2.     See  also 
New  Trial. 

401.  d.  Referee's  Report.  —  See  References. 
403.    k  Appeal  in  Equity.  —  See  notes  i,  2. 


In    Mankato    First    Nat.    Bank    v.  set  aside  on  appeal.     Ions  v,  Harbison, 

Buchan,  76  Minn.  54,  the  appeal  was  ii2  Cal.  260,  in  which  case   the  court 

from   an  order    vacating    and  setting  said:     "  For  example:    If   a    jury   be 

aside  a  writ  of  attachment.     The  court  called,  and  the  parties,  instead  of  caU- 

said:     "An  examination  of  the  affida-  ing  witnesses  to  prove  disputed  facts, 

vits  used  upon  the  hearing  of  the  mo-  present  a  written  stipulation  contain- 


tion  to  vacate  discloses  a  conflict  of 
evidence  as  between  the  parties,  and 
in  such  a  case  the  determination  of  the 
court  below  is  conclusive,  unless  there 
is  a  clear  preponderance  of  evidence 
opposed  to  that  determination."  To 
the  same  effect  is  Finance  Co.  v.  Hur- 
sey,  60  Minn.  17;  Rosenberg  v.  Burn- 
stein,  6u  Minn.  18. 

In  Montana,  on  an  appeal  from  an 
order  denying  an  application  to  dis- 
charge a  writ  of  attachment  which  is 
beard  wholly  upon  affidavits,  the  Su- 
preme Court  will  review  the  evidence. 
Wilson  V.  Barbour,  21  Mont.  176. 

The  court  will  regard  the  fact  that 
ihe  case  was  not  one  where  the  wit- 
nesses testified  in  person  and  where 
the  manner  in  which  they  gave  their 
evidence  might  have  materially  aided 


ing  all  the  facts,  the  jury  would  be  dis- 
missed, because  there  is  no  disputed 
fact  to  be  determined  by  them;  the 
sole  question  being  one  of  law  arising 
upon  the  conceded  facts." 

400.  1.  Lipscomb  z/.  State,  75  Miss. 
559,  wherein  Whitfield,  J.,  quoted  with 
approval  2  Encyc.  ok  Pl.  and  Pr.  400. 

d.  Louisiana,  —  St&te  v,  Moise,  104 
La.  63. 

Montana.  —  State  v.  Ford,  26  Mont.  I. . 

New  Jetsey.  —  Atlantic  City  r.  Gold- 
stein, 67  N.  J.  L.  517. 

Oklahoma.  —  Filson  v.  Territory,  11 
Okla.  351. 

Texas.  —  Schackey  v.  State,  41  Tex. 
Crim.  255. 

West  Vitf^inia. — Stale  v.  Henry,  51 
W.  Va.  283. 

403.     1.  Illinois.  —  Arnold  v.  North- 


the    trial     judge     in    weighing    their     western  Telephone  Co.,  199  111.  201. 


credibility,  and  accordingly  if  the  find- 
ing  of  the  lower  court  based  upon  affi. 
davits  is  clearly  against  the  preponder- 
ance of  evidence  such  finding  will  be 
set  aside.  Newell  v.  Whitwell,  16 
Mont.  243. 
Where  Evidence   in   Part  Condsts  of 


V. 


Indian     Territory.  —  Daugherty 
Bogy,  3  Indian  Ter.  197. 

Kentucky.  —  Sebree  Deposit  Bank  v. 
Clark,  105  Ky.  212. 

Michigan.  —  Smith    v.    Cuddy,    127 
Mich.  664. 

Oregon.  —  Larch    Mountain    Invest. 


I>epOflitionB.  —  In   Lathrop  v.  Tracy,  24    Co.  v.  Garbade,  41  Oregon  123. 


Colo.  382,  the  court,  after  referring  to 
the  rule  which  forbids  the  disturbance 
of  a  finding  of  fact,  said:  "  The  ap- 
pellant contends  that  inasmuch  as  some 
of  the  evidence  was  in  the  form  of 
depositions  the  foregoing  rule  is  inap- 
plicable, and  that  it  is  our  duty  in  such 


South  Carolina.  —  Brown  v,  Newell. 
64  S.  Car.  27. 

Utah.  —  Sandberg  z».  Victor  Gold, 
etc.,  Min.  Co.,  24  Utah  i;  Wilson  v. 
Cunningham,  24  Utah  167. 

Beview    of   Oral    Testimony.  —  If   a 

chancery  case  is  heard  in  open  court, 

a  case  to  sift  the  evidence  with  a  view  to     on  oral  testimony,  and  the  evidence  is 


determine  on  which  side  it  preponder- 
ates. By  far  the  larger  and  more 
material  part  of  the  evidence  was  oral 
testimony  by  witnesses  heard  in  the 
presence  of  the  court,  and  so  the  case 
does  not,  as  contended  by  appellant, 


conflicting,  the  findings  of  the  chan- 
cellor will  not  be  reversed  unless  error 
palpable.     Arnold  v.  Northwestern 


IS 


Telephone  Co.,  199  111.  201,  revernng 
q6  111.  App.  373. 
Where  Gonrt  Certifles  Disbelief  in  Credi- 


entirely  fall  without  this  rule,  but,  at  bility  of  Witnesses.  —  A  certification  by 

most,    is    modified     only    as     to    the  the  circuit  judge  of  his  disbelief  in  the 

depositions."  testimony  adduced   by  a    party   to  a 

Erroneous  Finding  Based  on  Stipulation,  chancery  cause,   notwithstanding   the 

—  Where  all  the  facts  are  embodied  in  advantage  possessed  by  such  judge  in 

a   stipulation    a   finding    which  is  not  seeing  and  hearing  the  witnesses,  will 

warranted  by  such  stipulation  will  be  not  conclude  the  Supreme  Court  from 
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403.  See  note  i. 

404.  /.  When  Facts  May  Be  Examined  at  Law.  — 
See  notes  i,  2,  3.     See  also  NEW  Trial. 

reviewing,  the  case  on  the  meritB.  The  presumption  of  the  correctness 
Rosencrance  V.  Rosencrance,  127  Mich,  of  a  finding  of  facts  by  a  chancellor 
322,  in  which  case  the  court  said:  may  be  invoked  in  the  Supreme  Court 
"  While  the  conscience  of  the  court  is  by  an  appellee  upon  whose  motion  that 
not  to  yield  to  testimony  of  a  witness  part  of  the  evidence  which  was  de- 
whom  he  disbelieves,  and  while  we  livered  orally  in  the  court  below  was 
recognize  the  advantage  of  seeing  and  stricken  from  the  record  because  not 
hearing  the  witness,  and  the  presump-  properly  certified  by  a  bill  of  excep- 
tion arising  therefrom,  this  court  is  not  tions.  Bunckley  v.  Jones,  79  Miss.  i. 
c  mcluded  by  the  certification  of  dis-  Where  Deed  Is  Kot  Copied  in  Transoript. 
belief,  and  by  the  presumption,  from  — In  Irby  v.  Southern  Bldg.,  etc., 
reviewing  a  case  upon  the  merits."  Assoc,  67  Ark.  287,  which  was  a  suit 

The  Dcwtrine  in  KiMonri  is  not  that  to  foreclose  a  mortgage,  the  chancellor 

the  Supreme  Court  has  abdicated  its  found  that  the  mortgagor's  wife  joined 

supervisory  control  over  questions  of  in  the  execution  of   the   mortgage  or 

fact  in  equity  causes,   but  only   that  deed  of  trust  and  accordingly  decreed  a 

where  there  is  a  conflict  of  testimony  foreclosure,  and  it  was  held  that  as  the 

or  where  the  testimony  is  evenly  bai-  appellant  failed  to  make  such  mortgage 

anced  and   the   findings   seem   to    be  a  part  of  the  transcript  it  was  to  be 

correct  the  Supreme  Court  will  so  far  presumed  that  the  chancellor's  findings 

defer  to  the  chancellor's  judgment  as  were  correct. 

to  affirm  it;    but  the  court  will  not  The  Findings  of  a  Matter  are  entitled 

hesitate  to  review  his  findings  and  re-  to  great  weight  and  will  generally  be 

verse  bis  decrees  when  the  party  hav-  followed  in  the  appellate  court;    but 

ing  the   burden  of   proof  has  wholly  the  appellate  court  must  nevertheless 

failed   to  make  out  his  case  and  the  examine  the  record  and  form  its  own 

chancellor  has  erred  in  rendering  a  de-  conclusions.     Briggs  v,    Neal,   (C.  C. 

cree  in  favor  of  such  party.     Brown  v.  A.)    120    Fed.    Rep.    224.      See    also 

Fickle,  135  Mo.  405.  References. 

44MI.    2.  Kentucky,—  Sebree  Deposit  Where  the  Court  Faili  to  Make  a  Find- 
Bank  V,  Clark,  105  ky.  2x2.  ing  on  a  certain  issue  supported    by 

Michigan,  —  Fix  v,  Soleau,  127  Mich,  clear  and  uncontradicted  evidence  the 

72.  appellate  court  will  make  the  finding 

Missouri,  —  U.   S.   Casualty  Co.   v.  which  the  lower  court  ought  to  have 

Kacer,  169  Mo.  301.  made.     De  Witt  v,  De  Witt,  202  Pa.  Si. 

Nebraska,  —  Ryley    v,    San  dean,   50  255. 

Neb.   III.     See  also    Creighton   Uni-  403*     1.  Kentucky,  —  Sebree    De- 

versity  v,  Riley,  50  Neb.  341.  posit  Bank  v,  Clark,  105  Ky.  212. 

Utah.  —  Wilson  v,  Cunningham,  24  Nevada.  — Stanton  v.  Crane  25  Nev. 

Utah  167;  Harter  v,  Sorensen,  24  Utah  114;  Crawford  t/.  Crawford,  24  Nev. 410. 

342;  Gorringe  v.  Read.  24  Utah  455.  Pennsylvania,  —  Helb  v.   Hake,   203 

Where  Evidenoe  Is  Seriooaly  Conflict-  Pa.  St.  626. 

ing. —  Where  in  a  proceeding  for  in-  United    States.  —  McKinley    Creek 

junction  the  evidence  is  seriously  con-  Min.  Co.  v.  Alaska  United  Min.  Co., 

flicting,  the  appellate  court  will  defer  183  U.  S.  563. 

to  the  judge  who  had  the  witnesses  be-  In  Kew  Hampshire  questions  of  fact 

fore  him.     Schumacher  f.  Shawhan,  93  will  not  be  determined  on  appeal  in 

Mo  App.  573.  equity.     Champollion  v,  Corbin,  71  N. 

Where  Oral  Evidence  Is  Hot  Preserved  H.  78;  Fellows  v.  Fellows,  68  N.  H. 

in  Bill  of  Exceptions.  —  Where  the  chan-  61 1. 

cello r's  decree  is  based  in  part  upon  On  Error  from  the  United  States  Sa« 

evidence  taken  orally  before  him,  and  preme  Court  to  a  State  Court,  the  findings 

such  oral  evidence  is  not  incorporated  made   by   the    latter    are    conclusive, 

in  a  bill  of  exceptions,  the  appellate  whether  the  case  be  in  law  or  in  equity, 

court  must  presume  that  the  findings  Bement  v.  National  Harrow  Co.,  i86 

of  fact  made  by  him  were  based  upon  U.  S.  70. 

competent    and    sufficient    evidence.  4M,    1.  Matter  of  Calkins,  Ii2  Cal, 

Gaines  v.  Waters,  64  Ark.  609.  296. 
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405.    g.  On  Questions  of  Law  —  in  aeiuna.  —  See  note  i. 

407.     Befiual  to  Find  PaoU.  —  See  FINDINGS  OF  COURT. 

409.  u  Presumptions  on  Appeal  from  Intermediate 
Appellate  Court.  —  See  note  i. 

[9.  Examination  of  Constitutional  Questions.  —  In  some 
jurisdictions  an  appellate  court  will  not  enter  upon  questions  as 
to  the  constitutionality  of  statutes  when  the  case  can  be  deter- 
mined on  other  grounds.     See  note  i^.] 

410.  X.  Beview  of  Exebcise  of  Discbetiohaby  Poweb  — 

Borden  on  Appellant.  —  See  note  3. 

Ko  Beview.  —  See  note  4. 

404.  2.  Withers  7.  Kemper,  25  eriy  applied  to  the  facts  found  by  either 
Mont.  432;  State  v.  Foster,  26  Mont,  the  trial  or  the  appellate  court.  Steffen 
71;  Stamm  v,  Albuquerque,  10  N.  v.  St.  Louis,  135  Mo.  44.  See  also 
Mex.  49T;  Priors/.  Rio  Grande  Irriga-  References. 

tion,  etc.,  Co.,   10  N.  Mex.  711;  Mor-  4M.     1.  Effect  of  AilLrmanoe  by  Kew 

gantown  Second  Nat.  Bank  v.  Weston,  York    Appellate    Bivision.  —  Where    a 

172  N.  Y.  250.  verdict  is  unanimously  upheld  by  the 

8.  When  Order  Denying  New  Trial  New  York  Appellate  Division,  the 
WiU  Be  Beversed.  —  When  the  evidence  Court  of  Appeals  has  no  power  to  re- 
fails  to  sustain  the  verdict  of  the  jury  view  the  evidence.  National  Revere 
and  there  is  found  in  the  record  no  evi-  Bank  v.  National  Bank  of  Republic, 
dence  to  support  the  findings  of  the  172  N.  Y.  102;  Morgantown  Second 
jury,  an  order  denying  a  new  trial  will  Nat.  Bank  v,  Weston,  172  N.  Y.  250; 
be  reversed.  Matter  of  Calkins,  112  Monongahela  Valley  Bank  rt.  Weslon, 
Cal.  296.     See  also  New  Trial  172  N.  Y.  259:  Rider  v.  Syracuse  Rapid 

Judgment    Clearly    Wrong.  —  Singer  Transit  R.  Co.,  171  N.  Y.  139;  People 

Mfg.  Co.  ?•.  Rogers,  70  Ark.  385;  Green  r.  Most,  171  N.  Y.  423;   Archer  v.  Mr. 

V,  Sansom,  41   Fla.  94;  Yager  v,  Mc-  Vernon,  171  N.  Y.  639. 

Cormack,  41  Kla.  204;  Gage  xk  Trawtck,  The  Bnle  in  the  United  States  Bnpreme 

94  Mo.  App.307:  McDonald  7/.  Lannen,  Court  is  that  the  concurrent  decisions 

19  Mont.  78;  Robinson  v.  Kilpatrick-  of  two  courts  upon  a  question  of  fact 

Koch  Dry  Goods  Co.,  50  Neb.  795.  in  an  equity  case  will  be  followed,  un- 

Where  Findings  Are  Hot  Supported  as  less   clearly   shown   to  be  erroneous, 

to  Part  of  Defendants.  —  Where  there  is  Brainard  v.  Buck,  184  U.  S.  99. 

no   evidence   10  support   the   findings  la.  Hill  v.  Tarver,  130  Ala.  592. 

and  judgment  as  to  a  part  of  the  de-  410.    8.  Roet/'.  Versailles  Bank,  167 

fendants  the  judgment  will  be  reversed  Mo.  406. 

as   to  them.     Alter  v.  State,  62   Neb.  4.  Pontiac  Buggy  Co.  v,  Dupree,  23 

239.  Tex.  Civ.  App.  298,  citing  2  Encvc.  of 

405.  1.  Steffen  v.  St.  Louis,  135  Pl.  and  Pr.  410.  See  also  the  follow- 
Mo.  44;  People  v.  Most,  171  N.  Y.  423;  ing  cases: 

Morris   v.    Liverpool,   etc..    Ins.    Co.,  Alabama.  —  Davis  Wagon    Co.,   v, 

T31  N.  Car.  212.  Cannon,  129  Ala.  301. 

Direction  of  Verdiet.  —  Zahn   v.   Mil-  Arkansas,  —  Supreme  Lodge,  etc.,  v, 

waukee,  etc.,  R.  Co  ,  114  Wis.  38;  Law-  Robbins,  70  Ark.. 364. 

less  V.  State,  T14  Wis    189  Colorado,  —  Frisholro    v,    Fitzgerald, 

Erroneous  Legal  Conclusions.  —  Where  25  Colo.  290. 

the  trial  court  makes  special  findings  Florida,  —  McCoggle    v.    State,    41 

of  fact,  the  truth  of  which  is  conceded,  Fla.  525;  Eggart  v.  State,  40  Fla.  527. 

but   thereon  bases  an   order  under  a  Georj^a.  —  Bibb  County  r.  Reese,  115 

misapprehension  of   the   law.  the  Su-  Ga.    346;    Satterfield   v,   Coggins,    113 

preme  Court  may  ignore  the  erroneous  Ga.  189. 

legal  conclusion,  and  render  such  judg-  Haivaii.  —  Merricourt  v,  Norwalk  F. 

ment  as  the  special  findings  authorize.  Ins.  Co..  13  Hawaii  218. 

O'Haire  v.  Burns,  25  Colo.  158.  Illinois.  —Gardner  v.    Meeker,    169 

Beferee's  Conclnsions  of  Law  if  errone-  111.  40. 

ous  may  b*  set  aside  and  the  law  prop-  Indian  Tfrritorv.  —  Denison,  etc.,  R. 
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41 1.     nivftratioiiB  of  DiMntionary  Power.  —  See  notes  I,  2. 


Co.  V.  Raney-Alton  Mercantile  Co.,  3         Virginia,  —  Hite  v.  Com.«  96  Va.  489. 
Indian  Tcr.  104.  Washington,  —  Hughes  v.  Horton.  26 

loTiHi,  —  State  V.  Williams,  115  Iowa    Wash.  no.     See  also  Wilson  v.  Seattle 


?7:  Kling  v,  Chicago,  etc.,  R.  Co.,  115 
owa  133;    Brooks  v,  American  Yeo- 
men, 115  Iowa  588. 

Kentucky,  —  Louisville,  etc.,  R.  Co. 
V.   Com.,    104   Ky.  226,   holding   that 


Dry  Dock,  etc.,  Co.,  26  Wash.  297. 

Wisconsin.  — Cullen  v,  Hanisch,  114 
Wis.  24;  State  r*.  German  Exch.  Bank, 
114  Wis.  436. 

United  States.  —  U.  S.  v.  Rio  Grande 


there  is  no  jurisdiction  on  appeal  to  Dam,  etc.,  Co.,  184  U.  S.  416;  New  Or- 

control  the  action  of  the  railroad  com-  leans  v,  Fisher,  180  U.  S.  185;  Briggs 

mission  in  the  discretion  vested  in  it  v.  Neal,  (C.  C.  A.)  120  Fed.  Rep.  224. 

by  the  Constitution  to  relieve  railroad  Bolings    Within    Disoretion,  bat    Not 

companies  as  provided  in  said  Consii-  Based  Thereon.  —  A   ruling  within  the 

tution.  discretion  of  the  trial  court  will  be  pre- 

Maine, — Cherryfield,   etc..    Electric  sumed,  in  the  absence  of  a  contrary 

R.  Co.,  Appellants,  95  Me.  361.  showing,  to  have  been  based  upon  such 

Maryland,  —New  York,  etc.,  R.  Co.  discretion;  but  where  it  affirmatively 


r.  Jones,  94  Md.  24;  Hearn  v.  Q allien, 
94  Md.  39. 

McLsscukusetts.  —  Benjamin  v.  Casey, 
181  Mass.  542. 

Minnesota,  —  Brown  v,   Radebaugh, 


appears  that  such  discretion  was  not 
exercised,  and  that  the  ruling  was 
based  upon  matters  of  law,  it  will  be 
reviewable.  Martin  v.  Fayetteville 
Bank,    131    N.    Car.    121;    Ayers    v. 


84  Minn.  347;  Baxter  v.  Coughlin,  80    Makely,  131  N.  Car.  60. 


Minn.  322. 

Missouri.  —  Roe  v.  Versailles  Bank, 
167  Mo.  406. 

Nebraska.  —  Omaha  L.  &  T.  Co.  v. 
Douglas  County,  62  Neb.  i;  Ord  v. 
Nash,  50  Neb.  335;  Fanton  v.  State,  50 
Neb.  351;  Andres  v,  Kridler,  49  Neb. 

535. 

New  Jersey,  —  Smith  v,  Livesey,  67 
N.  J.  L.  269. 

North  Carolina,  —  Wood  v,  Atlantic, 
etc.,   R.  Co.,  131  N.  Car.  48;  Best  v. 


411.  1.  Can  V,  Adams,  70  N.  H. 
622.  ^ 

Crow-examination.  —  The  extent  to 
which  a  witness  may  be  cross-examined 
is  within  the  discretion  of  the  trial 
court,  and  hence  is  not  reviewable. 
Orange  County  Fruit  Exch.  v.  Hub- 
bell,  10  N.  Mex.  47;  Guertin  v.  Hud- 
son,  71  N.  H.  505.  See  also  Examina- 
tion OF  WiTNESSKS. 

The  Appointment  of  Interpreters  lies 
within  the  discretion  of  the  trial  court. 


British,  etc.,  Mortg.  Co.,  131   N.  Car.     and  is  not  reviewable  on  appeal.     De 


70;  Morris  r/.  Liverpool,  etc.,  Ins.  Co., 
131  N.  Car.  212;  Bird  v.  Bradburn,  131 
N.  Car.  488. 

Oregon,  —  Willard  v.  Builen,  41  Ore- 
gon 25;  Ex  p,  Warren,  41  "Oregon  309; 
Salem  Traction  Co.  v.  Anson,  41  Ore- 
gon 562. 

Pennsylvania.  —  Hall  v'.  Oyster,  168 
Pa.  St.  399. 

Rhode  Island.  —  Banigan  v.  Woon- 
socket  Rubber  Co.,  22  R.  I.  93. 

South  Carolina.  —  Dunton  v.  Harper, 
64  S.  Car.  338. 

South  Dakota.  —  Wilson  v.  Seaman, 
15  S.  Dak.  103;  Kelley  v.  Anderson,  15 
S.  Dak.  107:  Baskerville  v.  Gaar,  15  S. 
Dak.  211. 

Texas,  —  Augustine  v.  State,  41  Tex. 
Crim.  59:  Buchanan  v.  State,  41  Tex. 
Criro.  129;  Nite  v.  State,  41  Tex.  Crim. 
340;  San  Antonio  Gas  Co.  v.  Singleton, 
24  Tex.  Civ.  App.  341. 

Utah,  —  Whipple  v,  Preece,  24  Utah 

364 


Baca  V.  Santo  Domingo,  10  N.  Mex.  38. 

Consolidation  of  Actions.  —  The  con- 
solidation of  actions  is  a  matter  within 
the  discretion  of  the  trial  court,  and 
hence  not  reviewable  except  for  abuse 
of  discretion.  Lincoln  Lucky,  etc., 
Min.  Co.  V.  Hendry.  9  N.  Mex.  149. 
See  also  Consolidation  of  Actions. 

Applioations  for  Change  of  Yenne  on  ac- 
count of  local  prejudice  are  addressed 
to  the  trial  court's  discretion,  the  exer- 
cise of  which  will  not  be  disturbed  ex- 
cept for  manifest  abuse.  Pearce  v. 
Territory,  11  Okla.  438.  See  also 
Change  of  Venue. 

Behearing.  —  Granting  or  refusing  a 
rehearing  is  within  the  discretion  of 
the  court  to  which  the  application  is 
made,  and  hence-error  in  refusing  to 
grant  such  a  motion  is  not  cause  for 
reversal.  U.  S.  v.  Rio  Grande  Dam, 
etc.,  Co.,  184  U.  S.  416. 

An  Order  Believing  the  Parties  from 
Btipnlations  is  within  the  discretion  of 
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413.  See  note  2. 

414.  See  note  i. 

Hew  Trial.  —  See  note  4.     See  also  NEW  TRIAL. 
416*     Limitation  of  Prindplo.  —  See  note  I. 

the   trial  court,   and   will   not  be   re-  414.     1.  Short  v.  People,  27  Colo, 

viewed  unless  such  court  has  abused  175;  Frlsholm  t/.   Fitzgerald,  25  Colo, 

its  discretion.     Meldrum  v.  Kenefick,  290;  Stone   v,  Boscawen  Mills,  71  N. 

15S.  Dak.  370.     See  also  Stipulations.  H.   288;  State  v.   Warren,  41  Oregon 

Setting  Aside  Verdicts.  —  A  trial  court  348.     See  Ordek  of  Proof. 

has  a  wide  discretion  in  setting  aside  4.  State  v.  Shevlin-Carpenter  Co.,  66 

verdicts  obtained  in   the    absence  of  Minn.  217,  citing  2  Encvc.  of  Pl.  and 

either  party  to  the  suit,  and  such  dis-  Pr.  414.    See  also  the  following  cases: 

creiion  will  not  be  interfered  with  on  New  Mexico, — Cevada  v.  Miera,  10 

appeal,  unless  the  ends  of  justice  will  N.  Mex.  62;  Liverpool,  etc.,  Ins.  Co.  v, 

manifestly  be  promoted  by  such  inter-  Perrin,    10   N.   Mex.   90;  Schofield  v. 

ference.     While  v,  L.  Hoster  Brewing  Territory,  9  N.  Mex.  526. 

Co.,  51  W.  Va.  259.  Oregon,  —  Crossen  w.  Oliver,  41  Ore- 

Seqniring  or  Beftising  to  Beqnire  8e-  gon  505. 

enrity  for  Costs  is  within  the  discretion  Pennsylvania,  —  Dougherty    v,  An- 

of  the  trial  court,  and  hence  such  court's  drews,  202  Pa.  St.  633. 

action  in  this  regard  is  not  appealable  South  Dakota,  —  Kelley  v,  Anderson, 

except  for  abuse.     Cullen  v.  Hanisch,  15   S.    Dak.    107*    Troy    Min.   Co.   v, 

114  Wis.  24.    See  also  Security  for  Thomas,  15  S.  Dak.  238;  Bedtkey  v. 

Costs.  Bedtkey,  15  S.  Dak.  310. 

Competency  of  Expert  Witnesses. — The  United  States. -^Sm'wh  r.  Hopkins, 
determination  of  the  qualifications  of  (C.  C.  A.)  120  Fed.  Rep.  921. 
witnesses  to  testify  as  experts  is  pri-  Bnle  Limited  to  Decision  of  Trial 
marily  within  the  discretion  of  the  trial  Jndge.  —  The  rule  that  the  appellate 
court;  and  where  there  is  any  evidence  court  will  not  review  a  decision  grant- 
tending  to  establish  the  competency  of  ing  or  refusing  a  new  trial  on  the 
such  witnesses  in  this  regard  the  ruling  ground  of  insufficiency  of  the  evidence, 
of  the  trial  court  admitting  their  testi-  which  will  not  be  reviewed  on  appeal 
mony  will  not  be  reviewed.  Stevenson  except  for  abuse  of  the  trial  court's 
z/.  Ebervale  Coal  Co.,  203  Pa.  St.  discretion,  has  no  application  where 
316.  the  motion  is  heard  and  decided  by 

Continnanoes.  —  Error   in  denying  a  any  other  judge  than   the  one  who 

motion   for   a    continuance   has  been  tried  the  case.     Sands  v,  Cruikshank, 

held  an  error  in  the  exercise  of  discre-  15  S.  Dak.  142. 

tion,  and  hence  not  ground  for  reversal.  Washington    Statute.   —   An     order 

U.  S.   V.   Rio  Grande  Dam,  etc.,  Co.,  granting  a  new  trial  is  made  appeal- 

184    U.    S.    416.    See    also  Continu-  able    by  statute.      See    Ball.   Annot. 

ANCKS.  Codes  &  Stat.  Wash.,  §  6500;  Reeder 

411.    8.  Wisconsin.— Rice  v.  Ash-  v.  Traders*  Nat.  Bank,  28  Wash.  139. 

land  County,  114  Wis.  130.     See  also  Notwithstanding  the  statute  aulhor- 

Amf.ndmf.nts.  tzes  an  appeal  from  an  order  granting 

Buling  Based  on  Xatter  of  Law.  —  a  new  trial,  it  has  been  held  that  the 
Where  it  affirmatively  appears  that  the  granting  of  a  new  trial  is  in  the  discre- 
trial court  in  refusing  to  allow  an  tion  of  the  trial  court,  and  hence  will 
amendment  to  a  pleading  did  not  exer-  not  be  reviewed  except  for  abuse, 
else  its  discretion,  and  based  its  ruling  Bracka  v.  Fish,  28  Wash.  410. 
upon  matters  of  law,  such  as  the  legal  West  Virginia  Statute.  —  Requiring 
sufficiency  of  tlie  proposed  amendment  Payment  of  Costs  as  a  condition  for  a 
o.'  want  of  power  on  the  part  of  the  new  trial  is,  under  Code  W.  Va.,  c. 
court  to  grant  it.  the  ruling  is  review-  138,  §  5,  largely  in  the  discretion  of 
able.  Ayers  v.  Makely,  131  N.  Car.  60;  the  trial  court,  and  the  ruling  of  such 
Martin  v.  Fayetteville  Bank,  131  N.  court  in  this  regard  will  not  be  re- 
Car.  121.  versed   except   for  abuse.     Garbcr  v, 

413.    2.  Best  f.  British,  etc.,  Mortg.  Blarchley,  51  W.  Va.  147. 

Co,  131  N.  Car.  70;  White  v,  Lokey,  416.     1.  Haupt  v  Independent  TeL 

131  N.  Car.  72.  Messenger  Co.,  25  MonL  12a. 
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430. 

note  3. 

431. 

434. 

435. 

437. 

438. 
note  4. 

431. 

433. 


XL  PSEBVKPTIONB  OH   APPEAL — 1.  In  OeneraL  —  See 

See  note  i. 
See  notes  i,  2. 

a.  Omissions  in  Record.  —  See  note  4. 

b.  Limitations  of  Rule.  —  See  note  2. 

c.  To  Sustain  Decision  Appealed  From. —  See 

See  note  i. 
See  note  i. 


490.  8.  State  v.  Judge,  105  La.  758, 
quoting  2  Encyc.  of  Pl.  and  Pr.  420. 
See  also  the  following  cases: 

Alabama,  —  Pruitt  v.  State,  130  Ala. 

147. 
Illinois,  —  Boyles  v.   Chytraus,    175 

III.  370;  Chicago,  etc.,  R.  Co.  t/.  Calu- 
met, 151  III.  512. 

Oklahoma,  —  Grand  Lodge,  etc.»  v, 
Furman,  6  Okla.  649. 

431*  1.  State  v.  Judge,  105  La. 
758,  quoting  2  Encyc.  of  Pl.  and  Pr. 
421.     See  also  the  following  cases: 

Illinois.  —  Boyles  v.  Chytiaus,  175 
111.  370;  Chicago,  etc.,  R.  Co.  v.  Calu- 
met, 151  lU.  512. 


2.  State  V.  Judge,  105  La.  758;  Center 
Creek  Water,  etc.,  Co.  v.  Thomas,  19 
Utah  360,  in  each  of  which  cases  the 
court  cited  2  Encyc.  of  Pl,  and  Pr.  423, 

424. 

Oklahoma,  —  Grand   Lodge,   etc.,   v, 

Furman,  6  Okla,  649. 

West  Virginia,  —  Slate  v,  Henry,  51 
W.  Va.  283. 

425,  4.  Center  Creek  Water,  etc., 
Co.  V,  Thomas,  19  Utah  360,  citing  2 
Encyc.  of  Pl.  and  Pr,  425.  See  also 
the  following  cases. 

Indiana,  —  Harris  v.  State,  155  Ind. 

15. 
Iowa,  —  Slate     v.    Mulhollaod,    115 


Mississippi,  —  Dennis  v.  Spence,  80  Iowa  170. 

Miss.  396.  Nebraska,  —  Bostwick  v,   Keller,  62 

IVest  Virginia,  —  State  ».  Henry,  51  Neb.  815. 

W.  Va.  283.  Oklahoma.  —  Grand    Lodge,    etc.    v. 

Where  Bzoeptione  to  Beferee'e  Report  Furman,  6  Okla.  649. 

Have  Been  Overruled.  —  in  Jones  z/.  Van  Texas,    —    Pontiac    Buggy    Co.    v. 

Horn.  28  Colo.  126,  it  was  objected  that  Dupree,  23  Tex.  Civ.  App.  298. 


the  bill  of  exceptions  failed  to  show 
that  all  of  the  evidence  taken  before  a 
referee  was  without  merit  because  the 
court  had  failed  to  examine  the  testi- 
mony  returned    by   the   referee,   and 


Vermont,  —  Chase  v,  Bernier,  73  Vt. 

307. 

Virginia,  —  Baker  v,  Briggs,  99  Va. 

360. 

4M»    2.  Carney    v,    Duniway,    35 


therefore  there  were  no  findings  which    Oregon  131,  citing  2  Encyc.  of  Pl.  and 
could  be  reviewed  sufficient  to  justify    Pr.  426. 


an  appeal. 

494«  1.  State?/.  Judge,  105  La.  758; 
Center  Creek  Water,  etc.,  Co.  v. 
Thomas,  19  Utah  360,  in  each  of  which 
cases  the  court  cited  2  Encyc.  of  Pl. 
AND  Pr.  423.  424. 

Burden  of  Showing  Error.  —  In  crimi- 


43§«  4.  Oklahoma,  —  Men  ten  v. 
Shuttee,  11  Okla.  381;  McFadyen  v. 
Masters,  11  Okla.  16. 

Presttmption  that  InstnietionB  State 
Law  Correctly. —  An  instruction  which 
is  not  made  a  part  of  the  record  will  be 
presumed  to  have  stated  the  law  cor- 


nal  as  in  civil  trials  presumptions  o(  rectly.     Taylor  v.  Mallory,  96  Va.  18. 

the  correctness  of  the  rulings  of  the  431.     I.Virginia. —  Baker  z/.  Briggs, 

trial  court  and  of  the  regularity  of  the  99  Va.  360. 

proceedings  below  are  indulged  by  a  433*    1.  Beasona  for  the  Trial  Conrt'e 

court  of  review,   and   the   burden   of  Decision.  —  Where    the    record    shows 

showing  prejudicial  error  rests  upon  that  a  moiion  for  a  new  trial,  filed  out 

him  who  asserts  it,  and  it  should  be  of  time,  was  denied,  but  does  not  show 

made  to  appear  from  the  record  in  the  the  trial  court*s  reasons  for  such  de> 

case  as  presented  in  the  appellate  tri-  nial,  or  that  there  was  any  objection 

bunal  before  a  reversal  is  had.     Short  on  account  of  the  lime  of  the  making 

V,  People,  27  Colo.  175.  of  such  motion,  it  will  nevertheless  be 
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434.    2.  Pretomptions  as  to  Beoord  and  Proceedings  on  Appeal 

—  a.  Record  —  in  0«nena.  —  See  note  I. 
43jS,     IiiAliuiTenMt.  —  See  note  2. 

439.    e.  Undertaking — Bill  of  Exceptions— Abstract 

—  Bill  of  Sxosptions.  —  See  note  2. 

441.   /.  Case    on    Appeal  —  Certificate  —  etetemm&t.  — 

See  note  i. 

3.  Omission  of  'Evidence  Generally.  —  See  note  2. 
444.     4.  Knlings.  —  See  note  i. 

446.  6.  Motions.  —  See  Motions. 

447.  6.  Orders  —  la  Goneral.  —  See  note  3. 

448.  7.  Presumptions  as  to  Jurisdiction  —  a.  Courts  of  Gen- 
eral Jurisdiction.  —  See  note  3.  See  also  Jurisdiction; 
Venue. 

presumed  that  the  motion  was  denied  California,  —  Brittan    v.    Oakland 

because    filed    too    late.      Casteel    v.  Sav.  Bank,  112  Cal.  i. 

State,  9  Wyo.  267.  Illinois,  —  Chicago    v.    South    Park 

4^.     1.  Oregon,  —  Martin  v.  Eagle  Com'rs,  169  111.  387. 

Development  Co.,  41  Oregon  448.  Nebraska,  —  Lewis    Invest.    Co.    r. 

435*    2.  Prwiuiiption  that  Amendment  Boyd,  48  Neb.  604;  Hudson  v,   Pen- 

of  Pleading  Is  Contained  in  Tranicript.  —  nock,  48  Neb.  359. 

Where  the  record  shows  that  pleadings  Oregon,  —  State    v,    Colestock.    41 

were  amended   at   the   trial,   but    the  Oregon  9. 

nature  of  the  amendment  does  not  ap-  444.     1.  Packer  v.  People,  26  Colo, 

pear,   the  clerk's  certificate   that  the  306,   citing   2  Encyc.  of  Pl.  and  Pr. 

transcript  is  full  and  complete  creates  444    et   seq.     See    also    the   following 

a  presumption  that  the  pleadings  as  cases: 

set  forth  contain  the  amendment.     If  Colorado. — Shorten.  People,  27  Colo, 

such  is  not  the  fact,  the  party  desiring  175. 

to  avail  himself  of  the  portion  omitted  Kentiuky,  —  Marion  County  v.  Wil- 

should  suggest  diminution  and  procure  son,  105  Ky.  302. 

a  complete    transcript.      Schrandt    v,  Iowa,  —  See    Gaar    v,    Nichols,    115 

Young,  62  Neb.  254.  Iowa  223,  holding  that  the  decision  of 

439.  2.  Order  Allowing  Time.  —  In  the  trial  court,  in  a  law  action  tried 
the  absence  of  any  showing  to  the  con^  without  a  jury,  will  be  presumed  to  be 
trary,  where  exceptions  appear  to  have  based  on  a  finding  of  fact  made  by  the 
been  settled  after  the  statutory  period  trial  court,  thouj^h  none  is  requested, 
had  elapsed,  it  will  be  presumed  that  when  the  evidence  is  sufficient  to  sup- 
the  time  was  extended  by  consent  or  port  the  decision  on  such  theory, 
for  good  cause  shown.  Coler  v.  Ster-  44T.  3.  Illinois.  —  Taylor  v.  Wal- 
ling, 15  S.  Dak.  415.  See  also  Bills  of  son,  177  111.  439. 
Exceptions.  Sefaiing   Kew    Trial.  —  Where    the 

441.    1.  Spedfioationt  of  Statement  or  grounds  of  a  motion  for  a  new  trial  do 

Bill  of  Exceptions  on  Motion  for  New  not  appear  in  the  record   the  appellate 

Trial.  —  In  the  absence  of  an  additional  court  will  not  presume  that  they  were 

abstract  on  the  part  of  the  respondent  the  same  as  the  errors  assigned  on  ap- 

showing  that  the  errors  relied  on  in  peal,  and  will  not  review  the  ruling  of 

support  of  a  motion  for  a  new  trial  the  trial  court,  all  presumptions  being 

were  not  specified  in  the  bill  of  excep-  in  favor  of  such  ruling.     Thompson  v, 

tions  or  statement  as  required  by  stat-  Hays,  24  Utah  275. 

ute,  the  appellate  court  will   presume  448.     8.  Venue. —  Where  the  com- 

that  such  specificatirns  were  annexed  plaint  in  an  action  concerning  realty 

to  the   bill   or  statement.     Taylor  v.  does  not  show  that  the  property  is  situ- 

Vandenberg,  15  S.  Dak.  480.  ated  in  the  county  wherein  the  action 

2.  Adkins  v,  Monmouth,  41  Oregon  was   brought,    but    no    motion   for    a 

266,  rxA'wjf  2  Encyc.  OF  Pl.  AND  Pr.  441.  change  of  venue  is  made,  it  will  be 

See  also  the  following  cases.  presumed  on  appeal   that  the  action 
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433.  d.  Notice  of  Proceedings  Before  Quasi-Judicial 
Board.  —  See  note  2.     See  also  Notice. 

8.  Jnriadiction  of  Person  —  tf.  Presumption  AS  TO  Serv- 
ice. —  See  Service  of  Process  and  Papers. 

435.  b.  Substituted  Service.  —  See  Publication. 

436.  c.  Judgment  by  Default.  —  See  Defaults. 

458.  9.  Organization  of  Courts.  — See  Judges;  Terms  of 
Courts. 

459.  10.  Juries.  —  See  JURY ;  Indictments,  Informations, 
AND  Complaints. 

461.  11.  As  to  Parties.  —  See  note  2.  See  also  Parties  to 
Actions. 

463.  Presumptions  as  to  Pleadings  —  a.  In  General.  —  See 
note  I. 

463.  b.  Issues.  —  See  Answers  in  Code  Pleading;  Gen- 
eral Issue  ;  Pleas  at  Law. 

464.  c.  Filing  and  Striking  Out  Pleadings.  —  See 
Filing  Pleadings  and  Papers;  Striking  Out. 

465.  d.  Joinder  of  Good  and  Bad  Counts.  —  See 
Counts,  Paragraphs,  and  Separate  Statements. 

e.  Misjoinder  of  Counts.  —  See  Counts,  Para- 
graphs, AND  Separate  Statements;  Multifariousness 
AND  Misjoinder. 

467.  /.  Rulings  on  Demurrer  —  in  GeneraL  —  See  note  5. 
See  also  DEMURRERS  at  Common  Law  and  under  the  Codes; 
Demurrers  in  Chancery. 

468.  g.  Amendments.  —  See  Amendments. 
471.   y.  Indictments. — See  note  7. 

13.  Presumptions  as  to  Evidence  —  a.  In  General.  — 
See  note  8. 

b.  As  TO  Admissibility  of  Evidence.  —  See  infray 

XII.  7.  Affecting  Evidence. 

474.     Trial  by  Court.  —  See  note  4. 

was  instituted  in  the  proper  county,  sumed  that  the  grand  jury  ignored  the 

Coleman  v.  Stalnacke,  15  S.  Dak.  242.  erroneous    instructions  and    followed 

463*    2.  Burke  v.  Inter  State  Sa v.,  the  statute  in  arriving- at  their  conclu- 

etc,  Assoc,  25  Mont.  315.  sions.     People  v.  Glen,  173  N.  Y.  395. 

461.    2.  Wliere  Seoord  Contains   no  8.  Gray  v.  Cicero,  177  III.  459. 

Certlflcate   of  Evidence.  —  Where    the  Freeamption  as  to  Sui&cienoy  of  Evi- 

record  contains  no  bill  of  exceptions  or  dence.  —  Where    the   evidence   is  pre- 

certificate  of  evidence  it  will  be  pre-  sented  in  the  record  it  will  be  presumed 

sumed  that  the  facts  before  the  court  that  the   jury's   finding  of   facts  was 

justify  an  order  allowing  a  new  party  warranted  by  the  evidence.     Hefferlin 

defendant  to  come  in.     Taylor  v.  Wal-  v,   Krieger,   19   Mont.   123.      See  also 

son,  177  111.  439.  supra,  IX.  8.  a.  Action  at  Law,  note  6, 

463.     1.  Illinois.  —  Taylor  v.   Wal-  and  infra,  XI.  15.  a.  In  General,  note  i. 

son,  177  111.  439.  474.    4.  Smith    v.    Perry,   52   Neb. 

46T*    5.  Barrett  v.  Central   Bldg.,  738  [quoting  with  approval  2  Rncyc.  of 

etc.,  Assoc  ,  130  Ala.  294.  Pl.  and  Pr.  474]:  Waite  v.  Frank,  14 

471.    7.  Where    the    Charge    to  the  S.  Dak.  626.     Contra,  Starkweather  v. 

Grand  Jury  Is  Erroneous  ii  will  be  pre-  Bell,    12  S.    Dak.    146,    holding    that 
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475.    c.  Questions.  —  See  Examination  of  Witnesses. 

d.  Depositions.  —  See  Depositions. 
477.    14.  As  to  InstruotioiiB.  —  See  Instructions. 
48a.    b.  Where    Record    Does    Not    Contain    all 
Instructions.  —  See  note  3. 

483.  c.  Burden  on  Appellant.  —  See  note  3. 

484.  d.  Presumption  that  Instructions  Are  Based 
ON  Evidence.  —  See  note  2. 

486.    15.  Findings  —  a.  In    General.  —  See    note    1.    See 
also  Findings  of  Court. 


where  the  decision  of  the  court  might 
have  been  entirely  different  but  for  the 
admission  of  incompetent  evidence 
the  error  is  a  reversible  one;  Haney, 
J.,  dissentiniT  on  this  point  and  citing  2 
Encyc.  of  Pl.  and  Pr.  474. 

4§9.  8.  State  v,  Maher,  25  Nev. 
465,  citing  2  Encyc.  of  Pl.  and  Pr. 
482.     See  also  the  following  cases: 

Alabama.  —  Hurd  r.  State,  116  Ala. 
440;  Brewion  v.  Glass,  116  Ala.  629. 

Massachusetts,  —  Corey  v.  Havener, 
(Mass.  1902)  65  N.  E.  Rep.  69. 

Oklahoma.  —  McFadyen  v.  Masters, 
II  Okla.  16. 


Missouri.  —  See  also  Deerlng  v. 
Hannah,  93  Mo.  App.  618. 

Montana.  —  Power  f .*  Stocking,  26 
Mont.  478;  Hefferlin  v.  Krieger,  19 
Mont.  123;  Stevens  v.  Ravalli  County, 
25  Mont.  306. 

Nebraska.  —  Michigan  University  v. 
McGuckin,  62  Neb.  489;  Hans  v.  State, 
50  Neb.  150;  Iowa  L.  A  T.  Co.  v. 
Walker,  50  Neb.  667;  Roberts  v.  Hop* 
per,  50  Neb.  681;  Douglas  v.  Smith,  50 
Neb.  899;  Aultman  v.  Welch,  49  Neb. 
117;  Stor2  V.  Finklestein,  48  Neb. 
28;  Winters  v.  Means,  48  Neb.  333; 
Warner    v.    Huichins,    48    Neb.    672; 


South  Dakota.  —  Kolbe   v.    Harring-    Madison  First  Nat.   Bank  v.  Carson, 


ton,  15  S.  Dak.  263. 

United  States.  —  Northern  Pac.  R. 
Co.  V.  Tynan,  (C.  C.  A.)  119  Fed.  Rep. 
288. 

4§^    8.  State   v.   Maher,   25   Nev. 


48  Neb.  763.  See  also  Holt  v.  State,  62 
Neb.  134:  Stuart  v.  Burcham,  50  Neb. 
823. 

New  Mexico,  —  Lincoln  Lucky,  etc., 
Min.  Co.  V.   Hendry,  g  N.  Mex.  149; 


465,  citing  with  approval  2  Encyc.  of    U.  S.  v.  Lesnet,  9  N.  Mex.  271. 


Pl.  and  Pr.  483. 

4§4.  8.  Montana.  —  Slate  v.  Gill, 
21  Mont.  151. 

Oregon.  —  Advance  Thresher  Co,  v, 
Esteb,  41  Oregon  469. 

4§6«  I.  Alabama.  —  Norille  v. 
State,  131  Ala.  35;  Ward  v.  Shirley,  131 
Ala.  568;  Feibelman  v.  State,  130  Ala. 
122;  Wright  V.  State,  129  Ala.  123. 

Colorado,  —  Short  v.  People,  27  Colo. 
175:  Barr  v.  Foster,  25  Colo.  28,  which 


North  Dakota,  —  U.  S.  Savings,  etc., 
Co.  V.  McLeod,  10  N.  Dak.  iii;  State 
V.  Massey,  10  N.  Dak.  154;  Kipp  v, 
Angell,  10  N.  Dak.  199;  Geils  v, 
Fluegel,  10  N.  Dak.  211. 

Oregon.  —  U.  S.  Mortgage  Co.  v. 
Marquam,  41  Oregon  391;  Martin 
V.  Eagle  Development  Co.,  41  Oregon 
448. 

South  Dakota.  —  Naddy  v.  Dietze,  15 
S.   Dak.  26;  Kountz  v.  Kountz,  15  S. 


was  a  writ  of  error;  Hopkins  c/.  Burr,  24    Dak.  66;  Coleman  v.  Stalnacke,  15  S. 
Colo.  502;  Pettit  V,  People,  24  Colo.  517.     Dak.  242. 


Georgia,  —  Griffith  v.  Finger,  115  Ga. 

592. 
Illinois,  —  Boyles   v,  Chytraus,   175 

111.   370;    Mailers    v.   Whittier  Mach. 

Co.,  170  111.  434. 

Indiana.  -^  Kirkman  v.  State,  158 
Ind.  156. 

Io7aa.  —  Kitzman  v.  Kitzman,  115 
Iowa  227;  Pearl  v.  Omaha,  etc.,  R. 
Co.,  115  Iowa  535. 

Maryland.  —  Baltimore  v.  Austin,  95 
Md.  90. 

Massachusetts,  —  Henderson  v. 
Foster,  (Mass.  1903)  65  N.  E.  Rep.  810. 


(/tah,  —  Olson  v.  Oregon  Short  Line 
R.  Co.,  24  Utah  460;  Culmer  v,  Caine, 
22  Utah  216. 

Weight  of  Findings.  ->  Norille  v.  State, 
131  Ala,  35. 

Where  There  Is  Ko  Bpacial  Finding  nor 
any  request  therefor,  and  the  facts  are 
not  agreed  upon,  the  conclusion  of  the 
trial  court  cannot  be  revised.  Norille 
V.  State,  131  Ala.  35. 

Findings  of  a  Master  cannot  be  revised 
without  the  evidence.  Henderson  7'. 
Foster,  (Mass.  1903)  65  N.  E.  Rep.  810. 
See  also  Refbrencks. 
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487.     UUnois.  —  See  note  I. 

Presumption.  —  See  note  2. 

48*.    c.  Where  No  Findings  Are  Made  —  in  oenena.  — 
See  note  2. 

Where  All  Eyidenoe  Ib  Hot  Beported. —  preserve  the  whole  of  the  evidence. 
In  Massachusetts^  where  a  report  does  Kelly  v.  Funkhouscr,  171  III.  205. 
not  purport  to  be  a  report  of  the  evi-  Only  Evidence  Belating  to  Error  As- 
dence  or  to  set  it  all  forth,  and  it  signed  Essential.  —  Where  it  affirma- 
merely  states  certain  facts  and  the  gen-  tively  appears  that  all  the  evidence  re- 
eral  finding  of  the  judge,  the  only  lating  to  a  particular  assignment  of 
question  that  can  be  considered  is  error  has  been  brought  up  by  a  bill  of 
whether  the  specific  facts  stated  are  exceptions,  the  assignment  will  be  con- 
necessarily  inconsistent  with  the  gen-  sidered,  though  the  evidence  on  other 
eral  conclusion  reached.  Cleveland  v,  points  has  not  been  brought  up. 
Springfield  Sav.  Inst.,  (Mass.  1902)  65  Goodale  Lumber  Co.  r.  Shaw,  41  Ore- 
N.  E.  Rep.  27.  gon  544. 

Sufficient  Showing  that  All  Evidence  Constrnotion  of   Findings.  —  When    a 

Is  Included,  —  In  Oxford   State    Bank  finding  is  susceptible  of  two  construe- 

V,  Holscher,  115  Iowa  ig6,  the  abstract  tions,  one  of  which  would  render  the 

recited  that  the  appellant  on  a  certain  result  arrived  at  by  the  couri  errone- 

day  filed  a  complete  transcript  of  the  ous,  the  appellate  court  will  presume 

testimony.      An    amended      abstract  that  the  trial  court  intended  to  make  a 

which  was  filed  by  the  appellee  averred  finding  which  would  support  its  judg- 

that  he  therein  set  out  his  amended  ment,  and  hence  the  construction  will 

abstract  of    the  testimony,  and   con-  be  adopted  which  will  support  the  judg- 

ciuded,  '*  We  have  set  out  the  testi-  ment.     U.  S.  v.  Andrews,  179  U.  S.  96. 

mony   somewhat    full "    because    the  487.     1.  West  Chicago  St.   R.  Co. 

appellants  ask  a  reversal  of  the  judg-  v.  Manning,  170  111.  417;  West  Chicago 

ment  on  the  ground  that  the  evidence  St.  R.  Co.  v.   Feldstein,   169  111.   139, 

was  insufficient  to  support  it.     It  was  affirming  69  111.  App.  36;   McLaughlin 

held  that  it  sufficiently  appeared  that  v.  Hinds,  151  III.  403;  Western  Stone 

all  the  evidence  was  before  the  court.  Co.  v.  Whalen,  151  111.  472;  Goldie  v. 

Omission  of  Part  of  Testimony  from  Werner,  151  111.  551. 

Bill  of  Exceptions.  —  The  sufficiency  of  GonolnsivenesB  as  to  Evidentiary  as  Well 

the  evidence   to  support  the  findings  as  Ultimate  Facts.  —  In  suits  at  law  a 

will   not  he  examined  where  part  of  judgment  of  affirmance  by  the  appeU 

the  testimony  has  been  omitted  from  late  court  is  conclusive,  not  only  of  the 

the    bill    of    exceptions.      Greene    v.  controverted  ultimate  questions  of  fact, 

Greene,  49  Neb.  546.     See  also  Bills  but  also  of  those  evidentiary  or  sub- 

OF  ExcKPTiONs.  ordinate  facts  on  which  the   ultimate 

Where  Jndgment  Is  Beversed  by  Inter-  facts    are    based.      Springside    Coal 

mediate  Appellate  Court. —  In  Colorado  Min.  Co.  v.  Grogan,  169  111.  50. 

it  has  been  held  that  where  the  court  2.  Culmer  v,  Caine,  22  Utah  216,  cit- 

of  appeals  reverses  a  judgment  of  the  ing  2  Encyc.  of  Pl.  and  Pr.  487. 

trial  court  the  Supreme  Court  will  not  Inconsistent    Findings. —  Where    the 

weigh   the  evidence  and  disturb  the  findings  are  irreconcilably  inconsistent, 

conclusion  of    the  court  of    appeals,  the  judgment  will  be  reversed  though 

People  V.  Court  of  Appeals,  24  Colo,  the    evidence    is    not    in   the   record. 

186.  Kountz  V.  Kountz    15  S.  Dak.  C6. 

In  Equity.  ^-  Where  a  party  obtains  4§9«    2.  Wright  v.  State,  129  Ala. 

relief  under  a  decree  it  is  his  duty  to  123;  Yellowstone  Nat.  Bankr.  Gagnon, 

preserve  the  evidence,  and  if  the  evi-  25  Mont.  268;  Thompson  v.  Ferry,  180 

dence  in  the  record  does  not  sustain  the  U.  S.  484. 

decree  it  must  be  reversed,  but  where  Compare  Spier  z^.  Hyde,  78  N.  Y.  App. 

no  relief  is  given  by  the  decree  and  it  Div.    151,    wherein   it   was   held    that 

merely   dismisses    the    complainant's  where  the  trial  court  fails  to  make  a 

bill  for  want  of  equity  it  is  incumbent  finding,  the  judgment  cannot  be  sus- 

upon  the  complainant  to  show  that  the  tained  on  the  ground  that  the  evidence 

evidence  entitled  him  to  the  relief  for  was  sufficient  to  authorize  the  omitted 

which  he  prayed,  and  to  do  this  he  must  finding. 
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489.  Presumption  when  Saoord  Containi  Evidenoe  —  Omitsion  of  Findingi. 
—  See  note  4. 

491.    d.  General  Finding.  —  See  note  i. 

493.  16.  Verdicts  —  a.  In  General.  —  See  note  4.  See 
di\so  supra,  XI.  15.  Findings, 

497.  17.  In  Beferred  Causes.  —  See  note  8.  See  also  Refer- 
ences. 

499.  Xn.  Beve&sible  Eeeoe  —  1.  In  General  —  a.  Must 
Be  Prejudicial.  —  See  note  2. 

<IOO.     See  notes  i,  2. 


4§9.  4.  Compare  De  Witt  v,  De  Witt, 
202  Pa.  St.  255,  wherein  it  was  held  that 
where  the  lower  court  fails  to  find 
apon  an  issue  as  to  which  the  evi- 
dence was  clear  and  uncontradicted, 
the  appellate  ct>urt  will  make  the  find- 
ing which  the  lower  court  ought  to 
have  made. 

491.  1.  Deering  v,  Schreyer,  171 
N.  Y.  451. 

49:1.  4.  United  StaUs.  —  U.  S,  v. 
Copper  Queen  Consol.  Min.  Co.,  22  U. 
S.  S'jp.  Ct.  Rep.  761. 


Vaughn,  27  Colo.  66;  Short  v.  People, 
27  Colo.  175;  Sams  Automatic  Car 
Coupler  Co.  v.  League,  25  Colo.  129; 
Davis  V,  Holbrook,  25  Colo.  493;  Peck 
If,  Farnham,  24  Colo.  141;  Lathrop  v. 
Tracy,  24  Colo.  382,  wherein  it  was 
held  that  the  plaintiff  was  not  preju- 
diced by  rulings  upon  the  evidence. 

Florida.  —  Green  v.  State,  40  Fla. 
igi;  McCoy  v.  State,  40  Fla.  494. 

Georgia.  —  Russell  v.  Mohr-Weil 
Lumber  Co  ,  115  Ga.  35;  Evans  v. 
State,  115  Ga.  229*.  Southern  R.  Co.  v. 


497,    8.  Speakman  v,  Burleson,  123     Barfield.  115  Ga.  724. 


All.  673, 

499.  2.  Lipscomb  v.  State,  75  Miss. 
559.  wherein  Whitfield,  J.,  cited  2 
Encyc.  of  Pl.  and  Pr.  499;  Service  v. 
Farmington  Sav.  Bank,  62  Kan.  857. 


Illinois,  —  Chicago  City  R.  Co.  v, 
Fennimore,  199  III.  9;  West  Chicago 
St.  R.  Co.  V.  Waniatta,  169  III.  17, 
affirming  68  III.  App.  481;  Cleveland, 
etc.,  R.  Co.  V.  Hall,  72  III.  App.  448; 


Katten     Not     Affeoting     Sabotantial    Springfield  v.  Brooks,  72  III.  App.  481; 
Bights  of  Parties.  —  An  appellate  court    Wilkinson    v,    Adams,    72    111.    App. 


will  not  ordinarily  reverse  a  judgment 
when  a  judgment  of  reveisal  will  not 
affect  any  substantial  right  of  a  party. 
U.  S.  Savings,  etc.,  Co.  v,  Leftwich, 
132  Ala.  131. 

Balanced  Erron.  —  Where  an  error  is 
committed  against  each  party  and 
the  errors  are  capable  of   being  bal- 


541.     See   also  Springside   Coal   Min. 
Co.  V.  Grogan,  169  III.  50. 

Indiana,  —  Kniss  v.  Holbrook,  16 
Ind.  App.  229;  Turpie  v,  Lowe.  158 
Ind.  47,  314;  Wray  v.    Fry,   158  Ind. 

?2;  Peele  v,  Ohio,  etc..  Oil  Co.,   158 
nd.  374;  Lautman  v.  Miller,  158  Ind. 
382;  Hanson  v.  Cruse,   155  Ind.   176; 


anced,  the  judgment  will  be  adjusted    Gilliland  v.  Jones,  144  Ind.  662. 


and  affirmed.     McNamara  v,  Schwani 
ger,  106  Ky.  1. 

500.  1.  Alabama,  —  Vinegar  Bend 
Lumber  Co.  if,  Hamilton-Brown  Shoe 
Co.,  129  Ala.  271;  Schloss  v.  Inman, 
T29  Ala.  424;  Carter  v,  Odom,  121  Ala. 
162;  Lambie  v.  Sloss  Iron,  etc.,  Co., 
118  Ala.  427. 

Arkansas,  —  Moores    v.    Winter,   67 
Ark.    189;  Si.    Louis,    etc.,    R.    Co.  v. 
Baker.  67  Ark.  531;  St.  Louis  South-     Md. 
western  R,  Co.  v.  Russell.  64  Ark.  236;     112. 
St.    Louis     Southwestern    R.    Co.    v, 
Berger,  64  Ark.  613. 

California.  —  Pacific   Invest.   Co. 
Ross,  131  Cal.  8. 

Colorado.  —  Kirk    v,    Meldrum, 
Colo.   453;    Empson    Packing   Co.   if. 


V. 


28 


Indian  Territory.  —  Woolsey  v,  Jack- 
son, 3  Indian  Ter.  597. 

Iowa.  —  Perin  v.  Cathcart,  115  Iowa 
553;  Iowa  Cent.  Bldg.,  etc.,  Assoc,  v, 
Vogt,  115  Iowa  59.  See  also  State  v. 
Mulholland,  115  Iowa  170. 

Kentucky.  —  Belle  of  Nelson  Distill- 
ing Co.  V.  Riggs,  104  Ky.  i;  Lewis  v, 
Brandenburg,  105  Ky.  14. 

Maryland.  —  Brooke  v.  Gregg,  89 
234;    Fisher    v.    Diehl,    94    Md. 

Massachusetts.  —  Morse  v.  Puffer, 
(Mass.  1903)  65  N.  E.  Rep.  804:  Boston 
Penny  Sav.  Bank  v.  Bradford,  181 
Mass.  199;  Dixon  v.  Smith,  181  Mass. 
218;  Russell  7/.  Bryant,  181  Mass.  447; 
Daly    V,    Demmon,    181     Mass.    543; 
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S03.  See  note  i. 
jS07.  See  note  i. 
508.    b.  Must  Be  Shown  by  Record.  —  See  note  i. 


Comerford  v.  New  York,  etc.,  R.  Co.. 
l8i  Mass.  528. 

Michigan.  —  Abrey  v,  Detroit,  127 
Mich.  374;  Carver  z/.  Detroit,  etc., 
Plank-Road  Co.,  126  Mich.  458. 

Minnesota,  —  Payne  v.  Hackney,  84 
Minn.  195. 

Mississippi.  —  Arbuckle  v.  State,  80 


Miss.  15;  Conrad  v.  State,  80  Miss.  229;    Crim.  9. 


Illinois,  —  Monson  v,  Meyer,  92  111. 
App.  127,  190  111.  105. 

Kentucky.  —  Lexington,  etc..  County 
Min.  Co.  V.  Stephens,  104  Ky.  502. 

Ohio.  —  Taylor  v.  Standard  Brick 
Co.,  66  Ohio  St.  360. 

Texas,  —  Ford  v.  Slate,  41  Tex. 
Crim.    i:  Johnson   v.   State,  41   Tex. 


Bunckley  v.  )ones,  79  Miss.  i. 

Montana.  —  Mulligan  v.  Montana 
Union  R.  Co.,  19  Mont.  135:  State  v. 
Giroux,  19  Mont.  149;  Reardon  v.  Pat- 
terson, 19  Mont.  231.  See  also  Code 
Civ.  Pro.,  §  778:  Matusevitz  v,  Hughes, 
26  Mont  212,  Caplice  Commercial  Co. 
V.  Cassidy,  25  Mont.  81;  Sloan  v. 
Clancy,  19  Mont.  70. 

Nebraska.  —  Coil  v.  State,  62  Neb. 
15;  Faulkner  v.  Gilbert.  62  Neb.  126; 
Schrandt  v.  Young,  62  Neb.  254; 
Simons  v.  Fagan,  62  Neb.  287;  Night- 
ingale k/.  Stale,  62  Neb.  371;  Argabright 


Utah.  —  Sandberg  v.  Victor  Gold, 
etc..  Min.  Co.,  24  Utah  i. 

West  Virginia,  —  Arthur  v.  Charles- 
ton, 51  W.  Va.  132;  West  End  Real 
Estate  Co.  v.  Nash,  51  W.  Va.  341. 

Wisconsin,  —  Allen  v.  Voje,  114  Wis. 
i;  Miles  v.  Stanke,  114  Wis.  94;  Rice 
V.  Ashland  County,  114  Wis.  130;  Lan- 
phere  v.  State,  114  Wis.  193. 

United  States,  —  American  Nat. 
Bank  v.  Watkins,  (C.  C.  A.)  119  Fed. 
Rep.  545;  Chicago  v.  LeMoyne,  <C.  C. 
A.)  119  Fed.  Rep.  662. 

Clerical  Errors  in  the  computation  of 


V.  State,  62  Neb.  402;  Green  v.  Tierney,  amounts,  which  are  apparent  from  the 

62  Neb  561;  Reutherz'.  Zimbleman,  50  record,  will  not  be  noticed  on  appeal. 

Neb.  165;  Ord  v.  Nash,  50  Neb.  335;  except  to  the  extent  of  remitting  the 

Merchants'  Sav.  Bank  v.  Noll,  50  Neb.  case   for  correction   of    the  amounts. 

615;  Storz  V.  Finklestein,  50  Neb.  177;  Stevens  v.  Hargraves,  22  R.  I.  235. 

Whitney    v.    Gretna    State    Bank,    50  5<I5.     1.  Fisher   v.   State,    i    Penn. 

Neb.  438;  Stewart  v.  Smith,  50  Neb.  (Del.)  388,    wherein   the  court  cited  2 


631:  Graham  v.  Frazier,  49  Neb.  90; 
Butler  r/.  Greene.  49  Neb.  280;  Hal- 
be  rt  V.  Rosen  balm,  49  Neb.  498;  King 
V.  Murphy,  49  Neb.  670;  Farmers* 
L.    &    T.     Co.     V,     Memminger,    48 


Encyc.  of  Pl.  and  Pr.  500.     See  also 
cases  cited  in  the  two  preceding  notes. 
Sight  on  Whole  Becord.  —  Lockhart  v. 
Wills,  9  N.  Mex.  344. 
Where  SabstantUl    Justice  Hae  Been 
Neb.  17;  Newman  v.   Ryne,  48  Neb.    Administered  by  the  trial  court,  its  de- 
362.  cision  will  not  be  reviewed.     Pearce  v. 

New    Hampshire.    —    Illinois     Uni-     Strickler,  9  N.  Mex.  467. 
versiiy    v.    Spalding,   71    N.    H.    163;        507.     1.  Fisher  v.   State,    i    Penn. 
Wilbur  V.  Berry,  71  N.  H.  619  (Del.)  388,    wherein   the  court  cited  2 

Tennessee.  —  Mintnn  v,  Stahlman,  96     Encyc.  of  Pl.  and  Pr.  507. 
Tenn.  98.  508.     1.  Monson   v.  Meyer.  92  111. 

Virginia.  —  Taylor  v.   Mallory,   96    App.  127  \citing  2  Encyc.  of  Pl.  and 
Va.  18;  Wright  v.  Independence  Nat.     Pr.  508],  affirmed  190  111.  105.     See  also 


Bank,  96  Va.  728. 

Washington.  —  Marvin  v.  Yates,  26 
Wash.  50;  Green  v.  Tidball,  26  Wash. 
338,  which  case  was  decided  under 
Ball.  Code  Wash.,  §§  4957,  6535:  Wyatt 
V.  Heman,  26  Wash.  533. 

United  States.  —  Jackson  v.  U.  S., 
(C.  C.  A.)  102  Fed.  Rep.  473. 

500.    8.  Jenkins  v.  Mammoth  Min. 


the  following  cases: 

Colorado,  —  De  Long  v,  Patterson,  27 
Colo.  30,  wherein  the  court  said:  '*  In 
an  appellate  court  a  cause  must  be  de- 
termined upon  the  record  brought  up 
for  review,  and  the  court  should  not 
base  its  decision,  in  whole  or  in  part, 
upon  facts  which,  if  they  exist  at  all, 
are  outside  the  record:"  Rio  Grande 


Co.,  24  Utah  513,  citing  2  Encyc.  of  Pl.  County  v.  Phye,  27  Colo.  107;  Short  v. 

AND  Pr.  500.     See  also  the  following  People,  27  Colo.  175. 

cases:  Florida. — Boy  kin  v.  State,  40  Fla.  484. 

Alabama,  -^Zirkle  v,  Jones,  I2q  Ala.  Georgia.  —  Griffith  v.  Finger,  115  Ga. 

444.  592;    Barnett  v,   Tant,    115   Ga.   659; 
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Bond  V.  Winn,  113  Ga.  18;  Norman  v.  471;   Slate  v.   Briscoe,   135   Mo,   660; 

Goode,    113    Ga.    121;     McCowan    v.  State  v,  Rolley,  135  Mo.  677. 

Brooks,  113   Ga.   532;    Scott   v.  Mad-  Montana,  —  State   v.   Gill,  21  Mont, 

dox,  113  Ga.  795:  Laffitte  v.  Burke,  113  151;  Wood  v.  Gleim,  19  Mont.  22;  State 

Ga.  1000.     See  also  Jinks  v.  State,  115  v.  Millis,  19  Mont.  444;  Rumney  Land. 

Ga.  243.  etc.,  Co.  v.  Detroit,  etc..  Cattle  Co.,  19 

Illinois. — Chambeilin  v,  Cary,   169  Mont.  557. 

111.  34,  affirming  d^  111.  App.  542;  Chi-  Nebraska.  —  Bush  v.  State,  62  Neb. 

cago  V.  South   Park  Com'rs.   169  111.  128;  Bostwick  v.  Keller,  62  Neb.  815; 

387;  Merkel  v.  WiUiam  Schmidt  Bak-  Royse  v.  State  Nat.  Bank,  50  Neb.  16; 

ing  Co.,  72  111   App.  239.  Hans  v.  Slate,  50  Neb.  150;  Reynolds 

Indiana.  —  Bonham  v.  Citizen's  St.  v,  McCandless,  50  Neb.  225;  Roberts 

R     Co.,    158   Ind.    106:    R.  G.   Marcy  v.    Hopper,  50   Neb.   681;  Douglas  v, 

Mfg.  Co.  V.  Flint,  etc.,  Mfg.  Co..  158  Smith,  50  Neb.  899;   O'Brien  v.   Par- 

Ind.  173;  Fredericksburg  v.  Wilcoxen,  sons,   49   Neb.    729;  Hudson   v.    Pen- 

158  Ind.  359;  Fulion  County  v,  Gibson,  nock,  48  Neb.  359;  Madison  First  Nat. 

158   Ind.  471:  Berry  v.  Chicago,  etc..  Bank  v.  Carson,  48  Neb.  763;  Ameri- 

R.  Co.,  158  Ind.  668;  Harris  v.  State,  can  Invest.  Co.  v.  McGregor,  48  Neb. 

155  Ind.  15.     See  also  Pittsburgh,  etc.,  779;  Jacobs  v.  St.  Joseph  Milling  Co., 

R.  Co.  V.  Machler,  158  Ind.  159;  Terre  48  Neb.  898. 

Haute,  etc.,  R.  Co.  v.  Erdel,  158  Ind.  Oklahoma,  —  McFadyen  v.  Masters, 

344.  II  Okla.  16. 

Indian  Territory.  —  Hockett  v.  Als-  Pennsylvania.  —  Slingluff    v.    Slsler, 

ton,  3  Indian  Ter.  432;  Simon  v.  Au-  193  Pa.  St.  264. 

brey,    3    Indian   Ter.   680;    Noyes  v.  Virginia.  —  Baker  v.  Briggs,  99  Va. 

Tootle,  2  Indian  Ter.  144.  360;  Taylor  v.  Mallory,  96  Va.  18. 

Io7ua. —  State    v.    Mulholland,    115  Washington. — Carpenter  v.    Barry, 

Iowa   170;  Kitzman   v.    Kitzman,    115  26  Wash.  255. 

Iowa  227 :  Jackson  v.  Seevers,  115  Iowa  Bnrden  of  Proying  Error  —  Indiana,  — 

370;  Pearl  v.  Omaha,  etc.,  R.  Co.,  115  Baltimore,   etc.,  R.  Co.  v.  Jones,  158 

Iowa  535.  Ind.  87. 

Louisiana.  —  Ft.   Wayne   First   Nat.  Effect  of  Qnashal  of  Bill  of  Ezoeptions. 

Bank  v.  Ft.  Wayne  Artificial  Ice  Co.,  — A  question  involving  an  examina- 

105  La.  133;  State  v.  Posey,  105  La.  350.  tion  of  the  bill  of  exceptions  cannot  be 

Maryland.  —  Baltimore    v.    Austin,  considered   after    the    bill    has    been 

95  Md.  90.  quashed.     Reed  v.  Rice,  48  Neb.  586. 

Massachusetts.  —  Spiers   Fish  Co.   v.  Amendment  of  Pleadings.  —  Anassign- 

Robbins.  (Mass.   1902)  65  N.  E.  Rep.  ment  of  error  to  the  allowance  of  an 

25;  P.    P.    Emory   Mfg.  Co.  v.  Rood,  amendment   10   a   pleading   will    not 

(Mass.  1902)  65  N.  E.  Rep.  58;  Corey  be  considered  where  the  record  does 

V.  Havener,  (Mass.  1902)  65  N.  E.  Rep.  not  show    what  the  amendment  was. 

69;  Williams  v.  Clarke,  (Mass.  1902)  65  Anderson  v.  Cook,  25  Mont.  330.    . 

N.  E.  Rep.  419;  Leland  v.  Converse,  Eeview  of  Bnling  on  Demorrer.  —  In 

181  Mass.  487.     See  also  Henderson  v.  order  to  avoid  an  erroneous  ruling  of 

Foster,  (Mass.  1903)  65  N.  E.  Rep.  810.  the  court  in  overruling  demurrers  to 

Michigan.  —  Huflf  v.  Cole,  127  Mich,  bad  paragraphs  of  the  complaint  on  the 

351;    Tobin  V.    Modern   Woodmen   of  ground  that  the  verdict  was  based  on 

America,    126    Mich.    161.      See    also  good  paragraphs,  the  burden  is  upon 

Frohlich  v.  Carroll,  127  Mich.  561.  the  plaintiff  on  appeal  to  show  by  the 

Mississippi.  —  Dennis   v.  S pence,  80  record   that   the   verdict   rests    exclu- 

Miss.    396;    Bunckley     v.     Jones,    79  sively  on    some    good   paragraph   or 

Miss,  t;  Louisville,  etc.,  R.  Co.  v.  Mc-  paragraphs  of  the   complaint.     Balti- 

Donald,  79  Miss.  641.  more,  etc.,  R.  Co.  v.  Jones,  158  Ind.  87. 

Missouri.   —   Scaggs     v.     Western  Sevenal  and  Remand  In  Disoretlon  of 

Home  Town  Mat.  F.  Ins.  Co.,  94  Mo.  Court.  —  In  Louisiana^  when  the  record 

App.    88;    Gage   v.   Trawlck,   94   Mo.  of  a  suit  discloses  enough  to  satisfy  the 

App.  307;  Loker  v.  Southwestern  Mis-  court  that  the  whole  story  of  the  case 

souri  Electric  R.  Co.,  94  Mo.  App.  481;  Is  not  told,  that  essential  facts  have 

Mankameyer  v.  Egelhoff,  93  Mo.  App,  not  been  given  in  evidence   and   im- 

183;  Deering  v.  Hannah,  93  Mo.  App.  portant  documents  have  been  omitted, 

618;  State  V.   Lusk,  93  Mo.  App.  6S0.  and  that  substantial  justice  cannot  be 

See  also  Nickerson  v.  Lynch,  135  Mo.  done  between  the  parties  in  the  state 
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51 3.  See  notes  i,  2. 

514.  c.  Who  May  Allege  Error  —  (i)  Generally,  — Se^ 
note  2. 

SltS,     (2)  Errors  Affecting  Only  Coparty,  —  See  note  2. 
3 16*    2.  Errors  STot  Available  on  Appeal  —  a.  Estoppel  to 
Complain.  —  See  notes  i,  2. 

of  ihe  record  as  filed  there,  the  court  Judgment  in  Exoeifl  of  Yerdiot.  —  In 

will,  ia  its  discretion,  in  the  interest  of  the  absence  of  a  statement  of  facts  or 

justice,   remand  the  case.     Muller  z/.  bill  of  exceptions  showing  the  circum- 

Hath,  105  La,  246.  stances  under  which  a  judgment  was 

Evidence  —  IVhere    Trial  Court  Has  rendered,  the  Supreme  Court  will  not 

Directed  Verdict,  —  In  order  to  enable  review  the  action  of  the  trial  court  in 

the  court  on  appeal  lo  rule  on  the  cor-  entering  judgment    in   excess  of   the 

rectness  of    the   action   of   the  lower  verdict    of    the    jury.      Carpenter    v. 

court   in   directing  a   verdict,  all   the  Barry,  26  Wash.  255. 

material  evidence  bearing  on  the  is-  514.    2.  Rogers  v.  Central  L.  &  T. 

sues  must  be  preserved  in  the  record.  Co.,  49  Neb.  676. 

Kitzman  v,  Kitzman,  115  Iowa  227.  515.     2.   Colorado.    —  School    Dist. 

513.     1.  Bill  of  Ezeeptions.  —  Where  No.  15  v,  Flanigan,  28  Colo.  431. 

the  alleged  errors  are  wholly  dependent  t(16.     1.  Moline,  etc.,  Co.  v,  Walter 

upon  the  nature  of   the  evidence  ad-  A.  Wood  Mowing,  etc.,  Mach.  Co.,  49 

mitted  and  excluded,  and  the  bill  of  Neb.  869;  Schloredt  v.  Boyden,  9  Wyo. 

exceptions  has  been  quashed  on  motion  392,  in  each  of  which  cases  the  court 

before  the  final  submission,  the  judg-  cited  2  Encyc.  of  Pl.  and  Pr.  516. 

ment   will  be  affirmed.      Reynolds  v.  Waiver  by  Answer.  —  Where  the  de- 

McCandless,    50  Neb.    225.     See  also  fendantadoptsa  theory  of  the  case  con- 

BiLLS  OF  EXCF.PTIONS.  sonant  with  the  form  of  action  adopted 

Where  objections  are  made  to  the  by  the  plaintiff,  and  seeks  relief  pur- 
court's  action  on  the  evidence  in  re-  suant  to  such  theory,  he  cannot  there- 
fusing  a  peremptory  instruction  by  the  after  object  that  the  plaintifit  has 
defendant,  but  the  bill  of  exceptions  adopted  the  wrong  form  of  action, 
does  not  contain  any  of  the  evidence,  Bates  v.  Dralee,  28  Wash.  447. 
such  objections  will  not  be  regarded.  Disqnalifleation  of  Juror. —  Where  a 
Mankameyer  v.  EgelhofI,  93  Mo.  App.  party  knows  when  the  jury  is  em- 
183.  paneled  all  the  facts  claimed  to  consti- 

Where  Case  Is  Bnlnnitted  on  Agreed  tute  a  disqualification  as  to  one  of  the 

Printed  Abitraot*  —  Where  the  case  is  jurors,  he  thereby  waives  objection  to 

submitted  pursuant  to  a  rule  of  court  such  juror.     Cote  v.  Grand  Trunk  R. 

on  an  agreed  printed  abstract,  the  court  Co.,  70  N.  H.  620.     See  also  Queenan 

will  not  look  beyond  the  abstract;  and,  v.  Territory,  11  Okla.  261.     See  further 

in  order  to  a  reversal  of  the  judgment  Jury. 

below,  error    must    aflSrmatively  ap-  Neoetiity  for  Objections  and  Exceptions, 

pear  from  the  abstract  itself.    Closson  —  See  Exceptions  and  Objections. 

V.    Rohman,   50  Neb.   323.     See  also  2.  Moline,    etc.,   Co.    v.   Walter    A. 

North     Platte     Water- Works    Co.    v.  Wood   Mowing,    etc.,    Mach.   Co.,   49 

North  Platte,  50  Neb.  853,  holding  that  Neb.   869;  Heisch   v.    Bell,   (N.  Mex. 

In  a  case  so  submitted  the  court  will  1902)  70  Pac.   Rep.  572;    Pohalski  v. 

nut  look  to  the  record  certified  by  the  Ertheiler,    (Supm.    Ct.    App.    T.)    18 

clerk  for  any  purpose  whatever.  Misc.    (N.  Y.)    33,    in   each  of   which 

2.  Disregard  of  Seoitals  in  Transcript,  cases  the  court  cited  with  approval  2 

—  In  the  absence  of  a  bill  of  exceptions,  Encyc.  of  Pl.  and  Pr.  516.     See  also 

issues  of  fact  cannot  be  considered  on  the  following  cases: 

appeal,  even  though  the  transcript  of  Arkansas.  —  Southern    Ins.    Co.    v. 

the  pleadings  and  proceedings  recites  Hastings,    64    Ark.     253;     American 

that    the    cause    was    originally    de-  Mortg.  Co.  v.  Milam,  64  Ark.  305. 

termined  on  an  agreed   statement  of  California.    —    Weidenmueller      v. 

facts  copied  in  such  transcript.     Stuart  Stearns  Ranchos  Co.,  128  Cal.  623. 

V.   Burcham,    50  Neb.   823,  following  Idaho.  —  Bernierc.  Anderson,  (Idaho 

State  Ins.  Co.  v.  Buckstaff  Bros.  Mfg.  1902)  70  Pac.  Rep.   1027,  wherein  the 

Co.,  47  Neb.  I.  court  declared  that  the  case  *'  must  b^ 
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heard  and  determined  upon  ihe  theory  kins  v.  Modern  Woodmen  of  America, 

on   which  counsel   for  the  respective  94  Mo.  App.  402.    See  also  Boward  v, 

parties  presented  the  same  to  the  trial  Bankers'  Union  of  the  World,  94  Mo. 

court  without  objection  or  exception.'*  App.  442. 

Illinois.  —  Reynolds  v,  Mandel,  175  Denial  of  Motion  to  Strike  Oat  Amended 

111.  615;  Thorn  v.  Wallace,  88  111.  App.  Petition  —  EfEsot  of  Pleading  Over.  — 

562.  Wheie    a    motion    to    strike    out    an 

Massachusetts,  —  Burrell  v.  Way,  176  amended  petition  is  denied  and  the  de- 
Mass.  164.  fendant  plearls  over,  objection  to  the 

Missouri.  —  State   v.   St.   Louis,  169  court's  ruling  on  the  motion  will  be 

Mo.  31;  O'Neill  V.  Blase,  94  Mo.  App.  deemed  to  have  been  waived.     Corri- 

648;    Wilson    V.    Standard    Operating  gan  v.  Kansas  City,  93  Mo.  App.  173. 

Co.,  93  Mo.  App.  121;  Kansas  City  v.  Kontana  Statute. —  Under  Code  Civ. 

Madsen,  93  Mo.  App.  143.  Pro.  Mont.,  §  1736,  providing  that  on 

Montana,  —  See  Johnson  v.  Puritan  appeal  from  a  final  judgment  *' any 

Min.  Co.,  19  Mont.  30.  statement "    used  on   a  motion  for  a 

N'ew    York.  —  Consolidated    Ice  Co.  new  trial  may  be  used,  a  bill  of  excep- 

V.  New  York,  53  N.  Y.  App.  Div.  260;  tions  used  on  a  motion  for  a  new  trial 

New  York  z^.  Union  R.  Co.,  (Supm.  Ct.  which  was  denied   may   be   used  on 

App.  T.)  31  Misc.  (N.  Y.)  451.  appeal  from  the  final  judgment,  though 

North  Dakota,  —  Willard  v.  Monarch  no  appeal  be  taken  from  the  order  de- 
Elevator  Co.,  10  N.  Dak.  400.  nying  a  new  trial.     Whalen  v,  Harri- 

See  also  Exceptions  AND  Objections;  son,  26  Mont.  316. 

Theory  of  the  Case.  517.     1.  Moline,  etc.,  Co.  v,  Walter 

(tuoitions Kot  Presented  to  Intermediate  A.  Wood  Mowing,  etc.,  Matph.  Co.,  49 

Appellate    Court. —  In    Colorado  it   has  Neb.  869,  n7t»^  with  approval  2  Encyc. 

been   held   that   where  an    appeal    is  of  Pl.  and  Pr.  516.     See  also  the  fol- 

taken   to  the  Court  of  Appeals  and  a  lowing  cases: 

writ  of  error  is  sued  out  from  the  Su-  Alcibama.  —  Southern  R.  Co.  v.  Bunt, 

preme  Court  10  review  the  judgment  131  Ala.  591. 

of  the  Court  of  Appeals,  the  plaintiff  in  Missouri,  —  Clark  v.   Lopp,  80  Mo. 

error  is  confined  to  the  position  which  App.  542. 

he  took  in  the  Court  of  Appeals.     Rob-  AVw     York.    —    Kane    v,    Hutkoff, 

inson  v.  Denver,  etc.,  R.  Co.,  24  Colo.  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 

98.  678. 

Where  Qnestions  of  Grave  Pnblio  Polioy  North    Dakota.  —  McCabe    v.   iGtna 

Are  Involved. —  Where   an  appeal  in-  Ins.  Co.,  9  N.  Dak.  19. 

volves    a    question    of    grave    public  IVisconsin,  —    Allen    v,    Voje,    114 

policy,  the  people  are  indirectly  parties  Wis.  i. 

to  it,  and  their  interests  should  be  Motion  to  Initmot.  —  Gilbert  v.  Watts- 
looked  after  by  the  courts,  even  when  De  Golyer  Co.,  169  111,  129,  affitming  66 
the  party  who  might  have  objected  is  111.  App.  625. 

silent.     Massachusetts  Nat.    Bank   v.  Validity  of  Ordinanee.  —  The  appellate 

Shinn,  163  N.  Y.  360.  court  will  consider  on  appeal  only  those 

Initmotions  —  Appellant's  Instruction  grounds  of  the  invalidity  of  an  ordi- 

Open  to  Same  Objection.  —  Where  it  is  nance  which  were  alleged  in  the  trial 

error  to  use  the  phrase '*  in  good  faith,"  court.     State  v,  St.  Louis,  169  Mo.  31. 

without  explanation,  in  an  instruction  Error    in    BejeoUng   Testimony.  —  In 

for  respondent,  the  appellant  is  in  no  Heisch  v.  Bell,  (N.  Mex.  1902)  70  Pac. 

condition  to  complain  when  the  same  Rep.  572,  which  was  an  action  in  the 

phrase,  without  explanation   is  used  in  nature  of  replevin,  the   plaintiff  was 

an  instruction  for  appellant.     State  v,  proceeding  to  prove  the  value  of  the 

Fidelity,  etc.,  Co.,  94  Mo.  App.  184.  property  and   damages   for  detention 

See  also  Instructions.  thereof,  but  as  the  defendant's  counsel 

Change    of    Theory    by  Appellant.  —  objected   to  such   proof  and  the  court 

Where  the    appellant  by  his  instruc-  sustained   the  objection,  the   plaintiff 

tions  in  effect  admits  that  there  is  suffi-  was  prevented  from  making  the  desired 

cient  evidence  to  submit  the  issues  to  proof.     It  was  held  on  appeal  by  the 

the  jury,  he  cannot  on  appeal  shift  his  defendant  that  the  court  erred  in  sus- 

position  and  claim  the  contrary.     Hop-  taining  the  objection  to  this  proof,  but 
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918.     See  note  i. 
S\9.     See  note  i. 

b.  Invited  Error  — (i)  Generally  —  imr  bj  Party. — 
See  notes  2,  3. 

By  Court  on  Bequest.  —  See  note  4. 
991.     See  note  i. 
S98.    (2)  As  to  Evidence.  —  See  notes  i,  4. 

(3)  Instructions.  —  See  Instructions. 
537.    c.  Error  Favorable  to  Appellant.  —  See  note  2. 


that  as  the  error  was  induced  by  the 
defendant  he  could  not  be  permitted 
to  take  advantage  of  it,  and  that  it  was 
therefore  harmless  and  not  reversible 
error. 

Conflioting Objeotions.  — Where  a  party 
objects  to  the  charge  of  the  court  as 
being  erroneous,  he  cannot  therefore 
complain  of  the  action  of  the  court  in 
granting  a  new  trial  at  the  instance  of 
the  other  part^.     Troy   Min.   Co.    v. 


AND  Pr.  519.  See  also  the  following 
cases : 

New  Mexico,  —  Heisch  v.  Bell,  (N. 
Mex.  1902)  70  Pac.  Rep.  572. 

Texas.  —  Hall  v.  Reese,  24  Tex.  Civ. 
App.  221. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v. 
Mann,  99  Va.  180. 

531.  1.  Sheridan  v.  Chicago,  175 
111.  421,  quoting  with  approval  2  Encyc. 
OF  Pl.  and  Pr.  519  et  seq, 

533.     1.  Willard  v.  Monarch  Eleva- 


Thomas,  15  S.  Dak.  238. 

A  Denmrrer  to  the  Evidence  is  a  waiver  tor  Co.,  10  N.  Dak.  400. 
of  all  previous  objections  and  excep-        Baling  Snggeeted  by  Appellant.  —  A 

tions  thereto.      Southern    R.    Co.    v.  party  cannot  complain  of  the  admis- 

Leinart,  107  Tenn.  635.     See  also  De-  sion  of  evidence  under  a  rule  adopted 

MURRERS  TO  EVIDENCE.  by  the  court  claimed  to  be  erroneous, 

51§.    1.    Boyles   v,   Chytraus,    175  when  such  rule  was  adopted  at  the  in- 
Ill.  370.  stance  or  upon  the  suggestion  of  the 

Waiver  of  Beoord. —  Where  a  warrant  party  complaining.     The  same  is  true 

of  attorney  to  confess  judgment  by  its  as  to  rulings  rejecting  evidence.    Trott 

terms  waives  and  releases  all   errors  ry.  Chicago,  etc..  R.  Co..  115  Iowa  80, 


which  may  intervene  in  any  proceed- 
ing for  (he  confession  of  a  judgment, 
the  court  will  not  review  errors  which 
are  thus  waived  and  released.  Boyles 
V,  Chytraus,  175  111.  370. 

519.  1.  Pohalski  v.  Ertheiler, 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y)  33, 
citinji  2  Encyc.  op  Pl.  and  Pr.  519. 

2.  Cathey  v.  Bowen,  70  Ark.  348. 

Improper  Bemark  of  Court.  —  No  com- 
plaint can  be  made  of  a  remark  by  the 


in  which  case  the  court  cited  Crawford 
V.  Wolf,  29  Iowa  567. 

4.  Sachs  V.  American  Surety  Co.,  7a 
N.  Y.  App.  Div.  60,  citing  with  ap- 
proval 2  Encyc.  of  Pl.  and  Pr.  523. 

637*  8.  Gramm  v.  Sterling,  8  Wyo. 
527,  quoting  2  Encyc.  of  Pl.  and  Pr. 
527.     See  also  the  following  cases: 

Montana.  —  King  v.  Lincoln,  26 
Mont.  157. 

New  Afexico,  —  Orange  County  Fruit 


trial  court  in  apparent   approval  of  a     Exch.  v.  Hubbell,  10  N.  Mex.  47. 


statement    made    by   the    appellant's 
counsel.     Huff    v.    Cole,    127    Mich. 

351. 
8.  See  St.    Louis    Southwestern    R. 

Co.  V.  Russell,  64  Ark.  236. 

Improper  Argoment. —  Where  counsel 


Oregon.  —  State  v.  Kelly,  41  Oregon 
20;  >  tate  V.  Sally,  41  Oregon  366. 

South  Carolina.  —  Thompson  v.  Se- 
curity Trust,  etc.,  Ins.  Co..  63  S.  Car. 
290. 

Texas.  —  Augustine  v.  State,  41  Tex. 


for  one  party  makes  an  improper  argu-  Crim.  59:  Tuttle  v.  State.  41  Tex.  Crim. 
ment,  failure  to  restrain  the  counsel  96;  Bailey  v.  Slate,  41  Tex.  Crim. 
for  the  other  party  in   pursuing  the     157. 


same  line  of  argument  in  reply  is  not 
reversible  error.  Furlow  v.  State,  41 
Tex.  Crim.  12.  See  also  Arguments 
OF  Counsel. 

4.  Sheridan  v.  Chicago,  175  111.  421, 
quoting  with  approval  2  Encyc.  of  Pl. 


United  States.  —  Friedly  v.  Giddlngs, 
119  Fed.  Rep.  438. 

Undue  Credit  to  Appellant.  —  On  an 
appeal  in  a  mortgage  foreclosure,  the 
defendant  cannot  complain  of  credits 
erroneously    allowed    in    her    favor. 


Supp.  Pl.  &  Pr.— 22 
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S31.     See  notes  i,  2. 

[^/  Abandonment  of  Objections. — The  court  will 
not  consider  assignments  of  error  which  are  abandoned  by  the 
failure  of  counsel  to  call  attention  thereto  in  their  briefs  and 
arguments.  See  note  2a.  See  also  ASSIGNMENT  OF  ERRORS ; 
Briefs  ;  Exceptions  and  Objections.] 

[e.  Errors  Waived  by  Appealing  to  Intermedi- 
ate Appellate  Court.  —  In  Illinois,  by  appealing  to  the  appel- 
late court  and  there  assigning  errors  over  which  that  court  had 
jurisdiction  and  could  properly  pass,  the  appellant  waives  ques- 
tions as  to  which  such  appellate  court  had  no  jurisdiction  and 
cannot,  on  appeal  to  the  Supreme  Court  from  a  judgment  of  the 
appellate  court,  urge  errors  which  are  exclusively  cognizable  by 
the  Supreme  Court.     See  note  2^.] 

933.  3.  PreBumption  Where  Error  Is  Shown.  —  See  notes  i »  2. 
S33,     See  note  i. 

934.  4.  Errors  in  Judgment  —  a.  Generally.  —  See  note  2. 

Iowa  Cent.  Bldg.,  etc.,  Assoc.  &.  Vogt,  Mann,  99  Va.  180;  Richmond  Traction 

115  Iowa  59.  Co.  V.  Hildebrand.  98  Va.  22. 

Where  Defendant  Is  Convicted  of  Oifense  Wfst  Virj^nia,  —  Slate  v.  Clark,  51 

LeistlLAnThAtProyed.— Where  the  jury  W.  Va.  457. 

correctly  find  the  defendant  guilty  of  United  States,  —  U.  S.  v.  Gentry,  (C. 

murder,  but  erroneously  give  him  the  C.  A  )  119  Fed.  Rep.  70. 

benefit  of  facts  not  in  evidence  by  find-  Minority  Bole.  —  In  South  Carolina  it 

ing  him  guilty  of  murder  in  the  third  has  been  held  that  a  case  will  not  be 

degree,  it  is  an  error  of  which  he  will  reversed  for  an  erroneous  instruction 

not  be  permitted  to  complain.     McCoy  unless  the  court  is  satisfied  that  there 

i\  State,  40  Fla.  494.  is   reasonable  ground  to  believe  that 

ff31.     1.  Gramm  r.  Sterling,  8  Wyo.  the  error  may  have  affected  the  verdict. 

527.  quoting  2  Encyc.  OF  PL.  and  Pr.  Boggero  v.  Southern  R.  Co..  64  S.  Car. 

527  et  seq,  104. 

2.  Augustine  v.  State,  41  Tex.  Crim.  533.      1.    State    v.     Shad  well,    26 

59;  Bailey  r.  Slate,  41  Tex.  Crim.  157.  Mont.  52. 

2a,  Goldie  v.  Werner,  151  III.  551.  Instmotions.  —  Norfolk,  etc.,  R.  Co. 

%h.  Indiana  Millers'  Mut.  F.  Ins.  Co.  v.  Mann,  99  Va.  180;  Richmond  Trac- 

V.  People,  170  111.  474,  wherein  it  was  tion  Co.  v.  Hildebrand,  98  Va.  22. 

held  that  as  the  appellate  court  has  no  In  Oriminal  Cases  the  presumption  of 

jurisdiction  to  declare  a  statute  uncon-  prejudice   arising    from   error    shown 

stitutional.  an  appeal  to  the  appellate  must  be  rebutted  beyond  a  reasonable 

court  will  prevent  the  appellant  from  doubt.     State  v,  Clark,  51  W.  Va.  457. 

afterwards  assigning  on  appeal  to  the  Degree  of  Certainty  Bequired  in  Be- 

Supreme  Court  that  a  statute  was  un-  buttal.  —  It  is  only  when  it  appears  so 

constitutional,  the  decision  being  based  clear  as  to  be  beyond  doubt  that  the 

upon  a  statute.  error  challenged  did  not  prejudice  and 

«^33«  1.  Supreme  Council,  etc.,  v,  could  not  have  prejudiced  the  com- 
Orcutt,  (C.  C.  A.)  iiQ  Fed.  Rep.  682;  plaining  party,  that  the  rule  that  error 
Jackson  w.  U.  S.,  (C.  C.  A.)  102  Fed.  without  prejudice  is  no  ground  for  re- 
Rep.  473.  versal  is  applicable.     U.  S.  v.  Gentry, 

9.  California,  —  Buckers    Irrigation,  (C.  C.  A.)  119  Fed.  Rep.  70. 

etc.,  Co.    V,    Platte   Valley    Irrigation  534.    2.  Lipscomb  z^.  State,  75  Miss. 

Co.,  28  Colo.  187.  559,    wherein     Whitfield,    J.,    cited   2 

Montana,  —  State    v,    Johnson,    26  Encyc.  of  Pl.  and  Pr.  534;  Cotton  7/. 

Mont.  9.  Southwestern   Mut.    L.    Ins.   Co.,   115 

New   York,  —  Ward  v,  Hoag,  78  N.  Iowa  729. 

V.  App.  Div.  510.  See  also  cases  cited  in  next  succeed- 

Ksr^'m'tf.  —  Norfolk,  etc.,  R.  Co.  v.  ing  notes. 
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535. 
586. 


587. 

note  3. 
539. 
540. 
541. 


See  notes  i,  2. 
See  notes  i,  4. 

b.  Nonsuits.  —  See  note  5. 

c.  Variance.  —  See  Variance. 

d.  Not  Responsive  to  Issues.  —  See  Judgments. 
5.  Errors  Occurring  on  Trial  —  a.  In  General.  —  See 

See  note  i. 

b.  Jury.  — See  note  2. 

See  note  i. 


535.     1.  Where  There  If  a  Sabftantial    Examination.  —  Belle  of   Nelson   Dis. 
Befldenoy  in  the  Jadgmenti  and  the  error    tilling  Co.  v.  Riggs,  104  Ky.  i,  wherein 


is  apparent  of  record,  the  judgment 
will  be  reversed.  Jackson  v.  Brock- 
ton, (Mass.  1902)  64  N.  E.  Rep.  418,  in 
which  case  the  judgment  was  reversed 
although  it  had  been  paid,  payment 
having  been  accepted  in  ignorance  of 
the  mistake. 

2.  Olson  V,  Huntimer,  £  S.  Dak.  220 
[ri/insf  with  approval  2  Encyc.  of  Pu 
AND  pR.  534];  Roberts  v.  Minneapolis 


it  was  held  that  it  was  not  ground  for 
reversal  that  the  trial  court  required 
Ihe  plaintiff  to  submit  to  a  physical 
examination.     See  also  PiivsirAL  Ex> 

AMINATION. 

Error  in  Refusing^  to  Consider  a  Ques- 
tion raised  below  will  on  appeal  be 
held  harmless,  where  it  appears  that 
the  question,  if  it  had  been  considered, 
must   necessarily   have   been   decided 


Threshing  Mach.  Co.,  8  S.  Dak.  579    against     the     appellant.       Porter     v. 


{citing  with  approval  2  Encyc.  of  Pl, 
ANU  Pr.  535J.  Compare  Metcalf  v. 
Nelson,  8  S.  Dak.  87,  wherein  Fuller, 
J.,  dissented  on  the  authority  of  2 
Encyc.  of  Pl.  and  Pr.  535. 

ft36,  1.  Olson  V,  Huntimer,  8  S. 
Dak.  220  {citing  with  approval  2 
Encyc.  of  Pl.  and  Pr.  534) ;  Roberts 
V.  Minneapolis  Threshing  Mach.  Co., 
8  S.  Dak.  579  \citing  with  approval  2 


Charleston,  etc.,  R.  Co.,  63  S.  Car.  169. 

Where  Appeal  Is  Frivoloas  or  Vezatioui . 
—  In  Carver  v.  Detroit,  etc.,  F^lank- 
Road  Co.,  126  Mich.  458,  the  appeal 
was  wholly  without  merit,  and  the 
judgment  was  affirmed,  with  twenty- 
tive  dollars  additional  costs  because 
the  appeal  was  vexatious.  See  also 
Costs. 

Damages  will  not  be  awarded  on  the 


Encyc.  of  Pl.  and  Pr.  535];  Metcalf  theory  tnat  the  appeal  was  frivolous  or 

V.  Nelson,  8  S.  Dak.  87.  vexatious   when    it    appears   to   have 

4.  Cotton  V.  Southwestern  Mut.  L.  been  taken  in  good  faith,  even  though 
Ins.  Co.,  115  Iowa  729.  a  narrow  range  of  review  is  permitted 

5.  Bopp  V,  New  York  Electric  Vehi-  by  the  record.     Jaco  v.  Southern  Mis- 
cle  Transp.  Co.,  78  N.  Y.  App.  Div.  souri,  etc.,  R.  Co.,  94  Mo.  App.  567. 


337:  Ratliff  V,  Ratliff,  131  N.  Car.  425. 
See  also  Weinhard  v.  Commercial  Nat. 
Bank,  41  Oregon  359,  wherein  it  was 
held  that  error  in  refusing  a  nonsuit 
where  there  was  no  evidence  upon  a 
material  part  of  the  plaintiff's  case 
was  cured  by  the  subsequent  intro- 
duction by  both  parties  of  evidence  on 
this  point. 

597.  8.  Lipscomb  v.  Slate,  75  Miss. 
55{),  wherein  Whitfield,  J.,  cited  2 
Kncyc.  of  Pl.  and  Pr.  537.  See  also 
the  following  cases: 

Kentucky,  —  Belle  of  Nelson  Distill- 
ing Co.  V,  Riggs,  104  Ky.  i. 

Michii^an,  —  Carver  v.  Detroit,  etc., 
Plank-Road  Co.,  f26  Mich.  458. 

Montana,  —  Malon^y  v.  King,  25 
Mont.  188. 

Initanoei  of  Harmlefi  Error  —  Physical    Trial. 
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539.  1.  Lipscomb?/.  State,  75  Miss. 
559,  wherein  Whitfield.  J  ,  cited  2 
Encyc.  of  Pl.  and  Pk.  537-539. 

Where  the  Case  Is  Withdrawn  from  the 
Jorji  improper  remarks  of  the  judi;..* 
during  the  trial  constitute  harinli<^s 
error.  Smith  r.  Hopkins,  (C.  C.  A.) 
120  Fed.  Rep.  921. 

540.  2.  Utah.  —  Whipple  v,  Preece, 
24  Utah  364. 

Challenge  for  Canse.  —  Endowment 
Rank,  etc.,  v.  Steele,  loS  Tenn.  624. 

Irregularities  in  Impaneling  the  Grand 
Jnry  constitute  harmless  error,  where 
it  appears  that  the  accused  has  not 
been  prejudiced  thereby.  Stale  v, 
Fidler,  23  R.  I.  41. 

541.  1.  Washington,  —  See  State  t/. 
Gates,  28   Wash.  689.     See  also  New 
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943.    6.  Error  in  Pleadings  —  ^7.  In  General. —  See  note  i. 
•I44.    b.  Complaint.  —  See    notes    i,   2.    See    also    Com- 
plaints AND  Petitions  in  Code  Pleading. 

S49.     Affecting  One  Connt.  —  See  notes  I,  2. 

546.  d  Rulings  on  Demurrers  —  See  Demurrers  at 
Common  Law  and  under  the  Codes;  Demurrers  in 
Chancery 

•I40,    7.  Affecting  Evidence  —  a.  In  General.  —  See  note  2. 

An  Exoesslve  Verdict  ordinarily  raises    cross-com plaint,"  is  harmless.     Wray 
a  piesumpiion  of  partiality  on  the  part    v.  Fry,  158  Ind.  92. 


of  the  jury;  but  where  the  excess  is 
remitted,  ani  the  appellate  court  is 
satisfied  that  the  error  resulted  from 
an  insufficient  presentation  of  the  case 
and  not  from  partiality,  the  case  will 
not  be  reversed.  Hawes  v.  Warren, 
119  Fed.  Rep.  978. 

543.  1.  Lipscomb  v.  State,  75  Miss. 
559,  wherein  Whitfield,  J.,  cited  2 
Encyc.  of  Pl.  and  Pr.  542. 

Alabama,  —  Louisville,  etc.,  R.    Co. 
V.  Hall.  131  Ala.  161;  Zirkle  v,  Jones,^ 
129  Ala.  444. 


Defendant'!    Pleading.   —   Defects   of 
Form  in  an  answer  are  cured  by  the 
verdict.     Nodine  v.   Union  First  Nat. 
Bank,  41  Oregon  386. 

Washington  Statute.  —  Under  Ball. 
Code.  §  4957.  which  directs  the  Su- 
preme Court  to  disregard  any  error  or 
defect  which  does  not  affect  a  sub- 
stantial right  of  the  adverse  party,  and 
§  6535,  which  requires  the  court  to  de- 
termine all  causes  on  appeal  upon  the 
merits  thereof,  disregarding  all  techni- 
calities,  and   to  consider  all   amend- 


Defect  of  Parties.  —  It  is  a  ground  for  ments  which  could  have  been  made  as 

reversal  that  the  court  below  rendered  made,   a  cause  will  not  be  reversed, 

a  judgment  in  the  absence  of  neces-  after  a  trial  upon  the  merits,  merely 

sary   parties.     Craver   v,   Spencer,  40  for  the  reason  that  the  cause  of  aclion 

Fla.  135.     See  also  Parties  TO  AcrioNS.  .was  defectively  slated,  when  there  is 

Refusing  to  Strike  Sednndant  Matter  no  showing  of  substantial  injury  re- 
in a  pleading  is  harmless  error,  unless  suiting  to  appellant  on  account  thereof, 
it  appears  that  such  matter  materially  Green  v,  Tidball,  26  Wash.  338. 
affected    the     interests    of    the    other  545.     1.  Southern   R.  Co.  v.  Bunt, 
party.       Atchison,     etc.,    R.     Co.    v.  131  Ala.  591. 


Marks,  11  Okla.  82.     See  also  Scandal 

AND  ImPKRTINENCE. 

Error  Cored  by  Instmotion. —  When 


Atfecting  Immaterial  Allegations.  — 
Where  the  court  by  instruction  con- 
fines the  damages  to  certain  items,  and 


different  defenses  are  pleaded,  one  of  the  jury  does  not  exceed  the  limit  thus 
which  is  inconsistent  with  the  other,  prescribed,  error  in  not  sustaining  an 
and  by  an  instruction  one  of  the  incon-    exception  to  an   allegation  of  the  pe- 


sistent  defenses  is  eliminated  from  the 
case,  the  plaintiff  cannot  ^predicate 
error  because  of  the  inconsistent  plead- 
ing.    Green  v.  Tiernev.  62  Neb.  561. 

544.  1.  State  v,  Seattle  Gas,  etc., 
Co..  28  Wash.  488. 

8.  Philomath  v.  Ingle,  41  Oregon  289. 

Immaterial  Allegations  in  the  Com- 
plaint. —  Error  in  refusing  to  strike  out 
immaterial  allegations  in  the  complaint 


tition  claiming  other  items  of  damage 
is  harmless.  Campbell  */.  Ulch,  24 
Tex.  Civ.  App.  618. 

8.  Where  the  Case  Is  Snbmitted  upon  a 
Single  Issne,  error  in  overruling  excep- 
tions to  other  issues  presented  by  the 
complaint  is  harmless.  Galveston,  etc., 
R.  Co.  V,  Johnson,  24  Tex.  Civ.  App. 
180. 

549.    8.  Lipscomb  V.  State.  75  Miss. 


is  not  prejudicial  where  evidence  sus-     559:  Gardner  v.  Gardner,  23  Nev.  207, 


taining  such  allegations  is  admitted 
without  objection.  Rattelmiller  v. 
Stone,  28  Wash    104. 

Harmless  Error  in  Sustaining  Demurrer 
to  CroBS-oomplaint.  —  Where  a  cross- 
complaint  is  clearly  insufficient  for 
want  of  facts,  sustaining  a  demurrer 
thereto  on  the  ground  that  "  it  fails  to 
state   sufficient   facts    to  constitute  a 


in  each  of  which  cases  the  court  cited  ^ 
Encyc.  of  Pl.  and  Pr.  549.  See  also 
the  following  cases: 

A^ebraska.  —  King  v.  Murphy,  49 
Neb.  670. 

New  Hampshire.  —  Marsh  v.  Concord 
Mut.  F.  Ins.  Co.,  71  N.  H.  253;  Spald- 
ing V.  New  Hampshire  F.  Ins.  Co,  71 
N.  H.  441. 
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i.  Admission  of  Evidence  —  in  General.  —  See  notes 

See  notes  2,  3,  4. 

See  note  2. 

Pr^ndieial  Error.  —  See  note  6. 


^ew  Jersey,  —  Lackenauer  v.  Lyon,     competent  evidence  is  harmless  error. 


etc..  Brewing  Co.,  67  N.  J.  L.  677. 

North  Carolina,  —  Petteway  v.  Mc- 
Intyre,  131  N.  Car.  432. 

North  Dakota.  —  State  v,  Mont- 
gomery, 9  N.  Dak.  405. 

Utah. — Sandberg  v.  Vicior  Gold, 
etc.,  Min.  Co.,  24  Utah  i. 

IVashington.  —  Raltelmiller  v.  Stone, 
28  Wash.  104;  Seattle  v.  L.  H.  Griffiih 
Realty,  etc.,  Co.,  28  Wash.  605. 

IVisconsin.  —  Lee  v.  Hammond,  114 
Wis.  550. 

United  States.  —  Rainey  v.  Potter, 
(C.  C.  A.)   120  Fed.   Rep.  651;  Ameri- 


Sandberg  v.  Victor  Gold,  etc.,  Min. 
Co.,  24  Utah  I. 

653.  2«  Lackenauer  v.  Lyon,  etc., 
Brewing  Co.,  67  N.  J.  L.  677;  Smith  v. 
Morrill,  71  N.  H.  409. 

Evidence  upon  Excluded  IsBues.  — 
Where  the  court  excludes  an  issue  as 
not  in  the  case  because  not  raised  by 
the  pleadings,  the  admission  of  incom- 
petent evidence  upon  such  issue  is 
harmless  error.  Nix  v.  C.  Reiss  Coal 
Co.,  114  Wis.  493.  See  also  Gutzman 
V.  Clancy,  114  Wis.  589. 

Matter  of  Inducement.  —  Error  in  ad- 


can   Nat.   Bank  v.  Watkins,  (C.  C.  A.)     milting  evidence  of  matters  of  induce- 


119  Fed.  Rep.  545. 

Final  Result.  —  Greenville  First  Nat. 
Bank  v.  Greenville  Oil,  etc.,  Co.,  24 
Tex.  Civ.  App.  645. 

In  Equity  Caiet  errors  in  the  reception 
or  rejection  of  evidence  are  not  deemed 
prejudicial  in  the  absence  of  reasonable 
ground  to  believe  that  if  the  improper 
evidence  had  not  been  considered  and 
if  the  proper  evidence  rejected  had  been 
admitted  and  given  due  weight,  the  re- 
sult might  probably  have  been  differ- 
ent. Herman  v.  Schlesinger,  114  Wis. 
382. 

^^^*     1.  Gardner    v.    Gardner,    23 


ment  is  harmless,  especially  where  the 
case  is  tried  by  the  court  without  a 
jury,  and  there  is  competent  evidence 
sufficient  to  sustain  the  judgment. 
Greenville  First  Nat.  Bank  v.  Green- 
ville Oil.  etc., Co.,  24 Tex.  Civ.  App.645. 

8.  Camp  V,  Simon,  23  Utah  56  [tttinx 
2  Encyc.  of  Pl.  and  Pr.  69];  Vinegar 
Bend  Lumber  Co.  v.  Hamilton-Brown 
Shoe  Co.,  129  Ala.  271. 

Conceded  Facts  —  Facts  Admitted  by 
the  Pleading. —  Camp  it.  Simon,  23 
Utah  56,  citing  2  Encyc.  of  Pl.  and  Pr. 

553- 
4.  New    York.  —  Ward    v.  Hoag,   78 


Nev.  207  [citing  2  Encyc.  of  Pl.  and    N.  Y.  App.  Div.  510. 


Pr.  549  et  seq."];  Wright  v.  State.  129 
Ala.  123;  Southern  R.  Co.  v.  Barfield, 
115  Ga.  724;  Chicago,  etc.,  R.  Co.  v. 
Glenny,  175  111.  238;  Dixon  v.  Smith, 
181  Mass.  218;  Comerford  v.  New 
York,  etc.,  R.  Co.,  181  Mass.  528; 
Smith  V.  Morrill,  71  N.  H.  409; 
Chaperon  v.  Portland  Electric  Co.,  41 
Oregon  39;  Fidelity  Mut.  L.  Ins.  Assoc. 
V.  Mettler,  185  U.  S.  308. 


Texas.  —  Powell  v.  Walker,  24  Tex. 
Civ.  App.  312. 

West  Virginia.  —  Barker  v.  Ohio 
River  R.  Co.,  51  W.  Va.  423. 

555.  2»  State  v.  Cincinnati  Tin, 
etc. 4  Co.,  66  Ohio  St.  182. 

6.  Colorado.  —  Holy  Cross  Gold 
Min.,  etc.,  Co.  v.  O'Sullivan,  27  Colo. 

237- 
Where  It  Does  Net  Appear  Affirmatively 


Where  the  Trial  Is  by  the  Conrt  Without  that  Error  Was  Not  Prejudicial.  —  When 

a  Jury   the   same   rule   is    applicable,  incompetent  evidence   is  admitted  10 

Wright  V.  State,  129  Ala.  123.  prove  a  fact  not  otherwise  conclusively 

8.  Gardner  v.  Gardner,  23  Ner.  207  established,  and   it  does   not  affirma- 

\citing   2    Encyc.   of  Pl.  and  Pr.  549  tively  appear  from  the  record  that  the 

et  seq.\^  Tobin  v.  Portland  Mills  Co.,  incompetent  evidence  did  not  affect  the 

41  Oregon  269.  verdict  unfavorably   to   the  objecting 

Verdict  Warranted  by  Competent  Evi-  party,  the  error  will  be  deemed  preju- 

denoe. —  Where  the  verdict  for  a  party  dicial.     Bee  Pub.  Co.  v.  World   Pub. 

in   whose  favor  incompetent  evidence  Co  ,  62  Neb.  732. 

has  been  admitted  is  not  as  large  as        Where  the  alleged  error  consists  in 

was  warranted  by  competent  evidence  the  admission  of  evidence  which  was 

io  the  case,   the  admission  of  the  in-  inadmissible,  a  reversal  will  be  directed 
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«Stl6.     PrejodiM  Bemoved  by  Further  Teetiiiiony.  —  See  note  2. 

559.  See  note  2. 

Error  Cured.  —  See  notes  5,  6. 

560.  See  notes  i,  2,  3. 
961*    See  note  i. 


unless  it  appears  beyond  doubt  that  5.  Ware  Cattle  Co.  v,  Anderson,  107 
the  error  complained  of  did  not  preju*  Iowa  231;  New  York  L.  Ins.  Co.  v, 
dice  the  rights  of  the  parly.     Smuggler    Taliaferro,  95  Va.  522,  in  each  of  which 


Union  Min.  Co.  v.  Broderick,  25  Colo. 
16,  in  which  case  ihe coMvicitfd  Denver, 
etc.,  R.  Co.  V.  Wilson,  12  Colo.  20; 
Boston,  etc.,  R.  Co.  r.  O'Reilly,  158 
U.  S  334,  and  other  cases. 

556.  2,  Delaware, — Fisher  v.  State, 
I  Penn.  (Del.)  388,  in  which  case  the 
court  explained  Waldron  v,  Waldron, 
156  U.  S.  361. 

Nebraska,  —  Smith  v.  Perry,  52  Neb. 

738. 

New  York,  —  Hey  v,  Collman,  78  N. 
Y.  App.  Div.  584. 

South  Dakota,  —  Dennett  v,  Reis- 
dorfer,  15  S.  Dak.  466;  Distad  v. 
Shanklin,  15  S.  Dak.  507;  Waite  v. 
Frank,  14  S.  Dak.  626. 

United  States,  —  Rainey  v.  Potter, 
(C.  C.  A.)  120  Fed.  Rep.  651. 

Secondary  Eyidenoe.  —  Error  in  allow- 
ing  a  witness  to  testify  as  to  the  con- 
tents of  a  written  instrument  is  cured 
by  the  immediate  introduction  of  the 


cases  the  court  cited  2  Encyc.  of  Pu 
AND  Pr.  559.  Compate  Attaway  v.  State, 
41  Tex.  Crim.  395. 

A  Yarianee  in  that  the  complaint  does 
not  properly  describe  a  written  instru- 
ment introduced  in  evidence  by  the 
plaintiff  is  cured  where  such  instru- 
ment is  properly  pleaded  in  the  defend- 
ant's answer,  and  correctly  described 
in  the  plaintiff's  reply.  Rattelmiller 
V.  Stone,  28  Wash.  104. 

6.  ETidence  in  Rebuttal.  —  Where  one 
party  introduces  incompetent  evidence, 
he  cannot  be  heard  to  complain  that 
his  adversary  introduces  the  same  kind 
of  evidence  in  rebuttal.  Endowment 
Rank,  etc.  v,  Steele,  108  Tenn.  624. 

560.  1.  Myers  v,  Taylor,  107  Tenn. 
365.  See  also  Denver,  etc.,  R.  Co.  v, 
Wilson,  28  Colo.  6. 

2.  Method  of  Withdrawal.  —  Where 
specific  and  prejudicial  error  has  been 
committed  in  the  admission  of  incom- 


instrument  itself,  provided  the  witness    petent  testimony,  something  more  than 


has  not  misstated  its  terms.  Stewart 
V,  Gregory,  9  N.  Dak.  618. 

Faots  Admitted.  —  Boy  kin  v.  State,  40 
FI.1.  484,  wherein  the  court  cited  2 
Encvc.  of  Pl.  and  Pr.  558,  note. 

Qaeetiona  CaUing  for  Conoliisions.  — 
Error  in  peimitting  a  witness  to  an- 
swer a  question  calling  for  a  legal  con- 
clusion is  cured  by  the  subsequent 
testimony  of  the  witness,  either  upon 
direct  or  cross  examination,  disclosing 


a  mere  remark  of  the  counsel  who  in- 
troduced the  testimony,  that  his  ques- 
tion is  withdrawn,  is  necessary  to  cure 
the  error.  It  seems  there  should  be 
an  instruction  by  the  court  to  the  jury 
to  disregard  the  evidence  so  intro- 
duced. Goodwin  z/.  Stale,  114  Wis. 
318. 
8.  Brown  v.  Pierce  County,  28  Wash. 

345. 
IMI1»     1.  Oregon,  —  State  v,  Aiken, 


the  facts  upon  which  his  conclusion  41  Oregon  294. 

was  based.     Olson  v,  O'Connor,  9  N.  Texas.  — Buchanan  v.  State,  41  Tex. 

Dak.  S04*  Crim.    127;    Nite    v.    State,    41    Tex. 

Explanatory  Evidenoe.  —  The  ad  mis-  Crim.  340. 

sion  of  incompetent  evidence  which  is  Washington,  —  Wilson  v.  West,  etc., 

admittedly  true,  and  which  is  merely  Mill  Co.,  28  Wash.  312. 

explanatory  of  other  evidence  conceded  Where  a  Part  Only  of  Inoompetent  Evi- 

to  be  admissible,  is   harmless  error,  denee  Is  8trioken  Oat,  the  error  is  not 


Seattle  v,   L.    H.  Griffith  Realty,  etc., 
Co.,  28  Wash.  605. 

559.    2.  Marks  on  Stolen  Property.  — 
Error,  if  any,  in  admitting  testimony 


cured.     Kneeland   v.    Great    Western 
Elevator  Co.,  9  N.  Dak.  49.    See  also 
People  V.  Smith,  172  N.  Y,  210. 
Beqnisitee  of  Instraotions  Withdrawing 


as  to  the  brands  upon  cattle,  which  the  Evidenoe.  —  Instructions    withdrawing 

defendant  is  charged  with  stealing,  is  evidence  improperly  admitted  must  be 

cured  by  the  introduction  in  evidence  clear  and  specific.     A  general  instruc- 

of  the  hides  of  such  cattle.     State  v,  tion   not  to  consider  any  evidence  of 

Sally,  41  Oregon  366.  the  kind  impropeily  admitted  will  be 
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969.    c.  Exclusion  of  Evidence  —  in  cteneni.  —  See  note  2. 
963.    See  note  i. 

SOS.    d.  As  TO  Questions  —  See  note  5.    See  also  Exami- 
nation OF  Witnesses. 

S66.     See  notes  i,  2,  3. 

S6T.    e.  On  Trial  Without  Jury.  —  See  notes  i,  2,  3. 

8.  Errors  in  Oiving  or  Befasing  Instructions  —  in  General. 
—  See  note  4. 

insufficient  to  render  the  error  haroi'  deemed  harmless  error  where  the  cross- 
less.     State  V.  Aiken,  41  Oregon  294.  examiner  afterwards  calls    the   same 

An  Offer  of  Incompetent  Evidence  will  witness  and  examines  him  at  length, 

be  deemed  noi  prejudicial  to  the  op-  Simmons  v.  Oregon  R.  Co..  41  Oregon 

posite  party  where  objeccion  to  such  151. 

offer   is  made  and  sustained  and  the  2.  Error  in  Allowing  Qneetion  Cured  by 

court  instructs  the  jury  not  to  regard  Answer.  —  Where,  in    reply  to  an  im- 

the  statements  of    the   counsel  as  to  proper  question,  the  witness  testifies 

what  he  offered  to  prove.     Lee  v.  Ham-  that  he  knows  nothing  about  the  mat- 

mond,  114  Wis.  550.  ter,  the  error  in  allowing  the  question 

56SI.    8.  Montana,    —    Reardon    v.  is  cured.     Ray  v.  State,  108  Tenn.  282. 

Patterson,  ig  Mont.  231.  Where  an  bnproper  Queetion  Is  Hot 

BeTorsible  Error.—  The  declarations  Antwered,  the  error  in  its  admission  is 

of  the  actors,  made  in  the  progress  of  harmless.    Jenkins  v.  Mammoth  Min. 

a  transaction,  constitute  a  part  of  the  Co.,  24  Utah  513. 

res  gesttr^  and  are  admissible  Jn  evi-  8.  International,     etc.,    R.     Co.    v. 

dence;  and  the  exclusion  of  such  evi-  Bibolet,  24  Tex.  Civ.  App.  4;  Rainey 

dence,  when   not  clearly  cumulative,  v.  Potter,  (C.  C   A.)  120  Fed.  Rep.  651. 

will  constitute  reversible  error.     Ward  Erroneotu  Eefosal   to  Allow  Oroee-ez- 

V.  Yazoo,  etc.,  R.  Co.,  79  Miss.  145.  aminationas  to  a  point  fully  established 

Error  in  Limiting   tiie  Croie-exainlnft-  by  other  than   the   testimony  of  the 

tion  is  cured  by  the  subsequent  admis-  witness  being  cross-examined  is  harm- 

sion  of  the  evidence  thus  sought  to  be  less  error.     San  Antonio  v.  Porter,  24 

brought  out.      Kipp  v.  Silverman,   25  Tex.  Civ.  App.  444. 

Mont.  296.  Where  a  Fact  Is  Established  by  Compe- 

Illnstrative  Sketches.  -—It  has  been  tent  EvidenoOi  the  allowance  of  a  lead- 
held  that  where  an  expert  witness  is  ing  question  thereto  is  harmless  error, 
testifying  as  to  the  effect  upon  a  street  San  Antonio  v.  Porter,  24  Tez.  Civ. 
of  the  construction  of  a  viaduct,  refusal  App.  444. 

to  allow  him  to  show   to  the  jury  a  567.     1.   Kansas.  —  Drummond    v, 

sketch  illustrative  of  his  testimony  is  Krebs,  8  Kan.  App.  180,  quoting  with 

not  prejudicial.     Chicago  z^.  Le  Moyne,  approval   2    Encyc.   of   Pl.   and  Pr. 

(C.  C.  A.)  IIQ  Fed.  Rep.  662.  567. 

663.    1.  Presnmption  of  Prcjodioe. —  Montana. —  Montana  Ore  Purchasing 

Clewis  V.  Malone,  131  Ala.  465;  Nelson  Co.  v.  Butte,  etc.,  Consol.  Min.  Co..  25 

V.  Stale,  130  Ala.  83.  Mont.  427. 

565.  6.  Montana.  —  Matusevitz  v.  Nebraska.  —  King  v.  Murphy,  49 
Hughes,  26  Mont.  212.  Neb.  670. 

Utah.  — Jenkins  v.   Mammoth  Min.  8.  Drummond  v.  Krebs,  8  Kan.  App. 

Co.,  24  Utah  513.  180  [quoting  with  approval  2  Encyc.  of 

Error  Cured  by  Instructions.  —  Where  Pl.  and  Pr.  567];  Montana  Ore  Pur- 
counsel  asks  improper  questions,  but  chasing  Co.  v.  Butie,  etc.,  Consol. 
is  promptly  reprimanded  by  the  court,  Min.  Co  ,  25  Mont.  427. 
and  the  jury  is  instructed  to  disregard  8.  Drummond  v.  Krebs,  8  Kan.  App. 
such  questions,  there  is  no  reversible  180,  quoting  with  approval  2  Encvc.  OF 
error.  Cannon  v.  State,  41  Tex.  Crim.  Pl.  and  Pr.  567. 
467.  4.  People  V.  Houghton,  23  Colo.  22; 

566.  1.  South  Dakota.  —  Anderson  Lipscomb  v.  State,  75  Miss.  559,  in 
V.  Jordan,  15  S.  Dak.  395.  each  of  which  cases  the  couti  cited  2 

The  Ezelnidon  of  Questions  on  Chross-  Encyc.  of  Pl.  and  Pr.  567.    See  also 

ktioUi  though  erroneous,  will  be  the  following  cases: 
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571. 
573. 
573. 
576. 
578. 
579. 
580. 


In  Initrnetioiif  OW«n.  -^  See  note  I. 

See  note  i. 

See  note  i. 

See  note  4. 

Error  Cured  by  Further  Initmetloiif.  —  See  notes  I,  2. 

See  note  i. 

See  note  i. 

Befoul  to  Cluurge.  —  See  note  2. 


V.    State, 


123 
80 


Alabama,  —  Winter 
Ala.   I. 

Mississippi,  —  A r buckle   v.  Slate, 
Miss.  15. 

iVew  York.  —  National  Revere  Bank 
V.  National  Bank  of  Republic,  172  N. 
Y.  102. 

Pennsylvania,  —  Provide n I  L.,  eic, 
Co.  V.  Philadelphia,  202  Pa.  St.  78. 

ImpoBsibility  of  Recovery.  —  Schloss  v. 
Inman,  129  Ala.  424. 

Where  It  Is  Not  Satisfaetorily  Shown 
that  Error  Is  HarmleBB.  —  In  Missouri^ 
in  the  absence  of  a  satisfactory  show 


Oklahoma.  —  Barclay  v,  U.  S.,  ii 
Okla.  503. 

Tennessef.  —  American  Lead  Pencil 
Co.  V.  Davis,  108  Tenn.  252. 

United  States,  —  Mil  by  v.  U.  S.,  (C. 
C.  A.)  120  Fed.  Rep.  i. 

573.  1.  Schloss  V.  Inman,  129  Ala. 
424. 

576.  4.  Matter!  Not  in  Evidence.  — 
Compare  Sroufe  v.  Moran  Bros.  Co.,  28 
Wash.  381.  wherein  it  was  held  that  a 
mere  reference  in  an  action  for  in- 
juries to  the  effect  of  negligence  on  the 
part  of  the  plaintiff,  where  there  is  no 


ing  that  error  was  harmless,  the  court  evidence  of  such  negligence,  is  harm- 
will  conclude  that  it  was  prejudicial  to  less  error. 

the   parties  against  whom  it  bears  in  578.      1.    Alabama,    —   Galf     Citjr 

the  particular  case.     Camp  v,  Wabash  Shingle  Mfg.  Co.  v.  Boyles,  129  Ala. 

R.  Co.,  94  Mo.  App.  272,  in  which  case  192. 

an  instruction  was  erroneous,  and  the  Texas,  —  Missouri,   etc.,    R.   Co.   v, 

amount  of  the  verdict  being  large  the  Chittim,  24  Tex.  Civ.  App.  599. 

judgment  was  reversed.  2.  Nezv  Mexico. — Territory   v,    Mc- 

In  Equity  Cases,  the  verdict  of  a  jury  Ginnis,  10  N.  Mex.  269. 


being  merely  advisory  to  the  court, 
errors  cannot  be  predicated  upon  giv- 
ing or  refusing  of  instructions.  Mc- 
Kinley  Creek  Min.  Co.  v.  Alaska 
United  Min.  Co.,  183  U.  S.  563. 

S71.     1.  Montana,  —  Helena,   etc.. 
Smelting,  etc.,  Co.  v.  Lynch,  25  Mont. 

497. 


Pennsylvania.  —  Provident  L.,  etc., 
Co.  V,  Philadelphia.  202  Pa.  St.  78; 
Com.  V,  Washington,  202  Pa.  St.  148. 

Tenn^:ssee,  —  Ware  v.  State,  108  Tenn. 
466;  Memphis  St.  R.  Co.  v,  Wilson, 
108  Tenn.  618. 

Texas.  —  Morgan  v.  State,  41  Tex. 
Crim.    102;    Spears   v.  Slate,  41  Tex. 


North  Dakota,  —  State  v.  Murphy,  9    Crim.  527;  Lane  v.  State,  41  Tex.  Crim. 


N.  Dak.  175. 

Texas,  —  Ft.  Worth,  etc.,  R.  Co.  v, 
Rogers,  24  Tex.  Civ.  App.  382. 

United  States.  —  Friedly  v,  Giddings, 
119  Fed.  Rep.  438. 

Instniotions  npon  Iisnes  Fonnd  in  Ap- 
pellant's Favor.  —  Where  there  are 
several  issues,  erroneous  instructions 


558:  Toler  V,  State,  41  Tex.  Crim.  659. 

579.  1.  Leonard  v,  Butte,  25  Mont. 
410. 

5§0.  1.  North  Dakota,  —  State  v. 
Young,  9  N.  Dak.  165. 

Texas. — Galveston,  etc.,  R.  Co.  v. 
Adams,  94  Tex.  100. 

2.  N^ew    Mexico.  —  Lincoln    Lucky, 


upon  some  of  them  will  not  constitute    etc.,  Min.  Co.  v.   Hendry,  9  N.  Mex. 
reversible  error  if  the  jury  find  in  favor     149. 


of  the  appellant  upon  the  issues  covered 
by  the  instructions  complained  of, 
though  they  find  against  him  upon  an 
issue  not  covered  thereby.  Robinson 
V,  Robinson,  203  Pa.  St.  400. 

57a.  1.  Alabama.  —  Ralliff  v.  State, 
122  Ala.  104. 

Montana.  —  State  v.  Stevenson,  26 
Mont.  332. 


New  York,  —  Continental  Nat.  Bank 
V,  Tradesmen's  Nat.  Bank,  173  N.  Y. 
272. 

Oklahoma.  —  Atchison,  etc.,  R.  Co. 
V.  Marks,  11  Okla.  82. 

Tennessee,  —  Nashville,  etc.,  R.  Co. 
V.  Norman,  108  Tenn.  324. 

Texas.  —  Bruce  v,  Koch,  94  Tex. 
192;  Galveston,  etc.,  R.  Co.  v,  Hiu- 
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983.    See  note  2. 

584.    9.  Error  in  Findings.  —  See  Findings  of  Court. 

986.     See  note  2. 

10.  Verdicts  —  a.  Informality  or  Trifling  Error. 
—  See  note  5.    See  also  Verdict. 

587,    c.  Direction  of  Verdict. —  See  notes  2,  4.     See 
also  Directing  Verdict. 

d.  Errors  Cured  by  Verdict.  —  See  note  5. 

feldcff  24  Tex.  Civ.  App.  318;    Mis-        The  Simultaneous  Direction  of  a  Verdict 
souri,  eic,  R.  Co.  v,  Chiuim,  24  Tex.     and  Granting  of  a  Nonsuit  is  harmless 


V.    Graham 


Civ.  App.  599. 

Virginia.    —    Greever 
Bank,  99  Va.  547. 

West  Virginia,  —  Arthur  v.  Charles- 
ton, 51  W.  Va.  132. 

Wisconsin.  —  Lee  v.  Hammond,  114 
Wis.  5«>o. 

Failure  to  Bequest.  —  See  article  Ex- 

CBPTIONS   AND  OBJECTIONS. 

5§3.  2.  United  States.  —  Orientlns. 
Co.  V.  Leonard,  (C.  C.  A.)  120  Fed. 
Rep.  808. 

ft§6.  2.  Frank  v.  Scoville.  48  Neb. 
169. 

6.  EOight  Error  as  to  Interest.  —  A 
slight  mistake  of  only  a  few  cents 
made  by  a  jury  in  the  computation  of 


error  where  the  direciion  of  such  ver- 
dict is  nothing  more  than  the  determi^ 
nation  of  the  case  on  the  same  grounds 
which  called  for  the  nonsuit.  Couch 
V.  Welsh,  24  Utah  36. 

4.  Waiver  of  Objection.  —  Participation 
in  the  jyia/aiter  a  motion  for  a  directed 
verdict  has  been  denied  constitutes  a 
waiver  of  objection  to  the  ruling. 
Bopp  V.  New  York  Electric  Vehicle 
Transp.  Co.,  78  N.  Y.  App.  Div.  337. 

Introduction  of  Testimony  after  a  mo- 
tion for  a  directed  verdict  has  been 
overruled  will  be  deemed  a  waiver  of 
objection  to  the  ruling,  unless  the  mo^ 
tion  is  renewed  at  the  close  of  the  case. 
Fargo  First  Nat.   Bank  v.  Red  River 


interest  is   not    sufficient   ground   for    Valley  Nat.  Bank,  9  N.  Dak.  319. 


either  reversing  or  modifying  a  judg- 
ment entered  on  the  verdict,  where 
attention  was  first  called  to  the  mistake 
in  the  appellate  court  and  the  trial 
court  was  given  no  opportunity  to  cor- 
rect it.     Carson  v.  Arvantes,  27  Colo. 

77. 
Where  the  Excess  of  an  Exoessive  Ver- 


Consent  to  Trial  by  Court.  —  Error  in 
refusing  to  direct  a  verdict  is  waived 
by  thereafter  consenting  to  the  trial  of 
the  case  by  the  court  in  lieu  of  a  jury. 
Erickson  v  Citizen's  Nat.  Bank,  9  N. 
Dak.  81. 

6.  Lipscomb  v.  State,  75  Miss.  559, 
wherein  Whitfield,  J.,  cited  2  Encyc.  of 


diet  Is  Bemitted,  and  the  appellate  court  Pl.  and  Pr.-587;  Russell  v.  Phelps.  73 

is  convinced  that  the  verdict  was  not  Vt.  390. 

the  result  of  partiality,  the  error  will  Defects  in  Pleadings.  —  Formal  defects 

be  deemed  cured.     Hawes  v.  Warren,  in  pleadings  will  be  cured  by  the  ver- 

119  Fed.  Rep.  978.  diet,  but  not  so  with  the  omission  of 

5§7.    2.  Irregularity  in  Direction  of  allegations  necessary  to  the  cause  of 

a  Terdiot.  —  If  a  demurrer  to  the  evi-  action.     Philomath  v.   Ingle,  41  Ore- 


dence  would  have  been  sustained,  an 
instruction  to  the  jury  to  find  for  the 
defendant,  even  after  the  jury  has 
indicated  an  intention  to  find  for  the 
plaintiff,  is  not  reversible  error.  West 
End  Real  Estate  Co.  v.  Nash,  57  W. 
Va.  341. 


gon  289;  Nodine  v.   Union  First  Nai. 
Bank,  41  Oregon  386. 

Harmless  Error  in  Excluding  Evidence. 
—  In  Morse  ij.  Puffer,  (Mass.  1903)  65 
N.  E.  Rep.  804,  it  was  held  that  error, 
if  any,  in  excluding  evidence  was 
rendered  harmless  by  the  verdict. 


345 


APPEARANCES. 

SOO.    L  Ihtboductoet  —  1.  Definition.  —  See  note  i. 

503.  6.  Code  of  Procedure  Abolishes  Formalities.  —  See  note  4. 

505.  7.  Ambiguous  Position.  —  See  note  i. 

504.  n.  D18TIKCT10K  Between  Appeabikg  akd  PLEABnre.  -^ 

See  note  i. 

905.  ni.  Appeabakges  Giyikg  B10HT8  and  Appbabavoeb 
Waiving  Bights.  —  See  note  i. 

IV.  Bight  of  States  to  Pbesgbibe  What  Is  Appeab- 

ANCE.  —  See  note  2. 

506.  V.  Appeabance  Pbesijxed  fbom  Becitals  in  Becobb. 

—  See  note  i. 

590.     1.  Groves    v.    Grant  County  ¥.,§421.     Springfield  MeCalHc  Casket 

Ci..  42  W.  Va.  587,  citing  2  Encyc.  of  Co.  v,  Wielar,  (N.  Y.  City  Ct.  Gen.  T.) 

Pl.   and   Pr.    590.     See  also  Flint  v.  26  Misc.  (N.  Y.)  863. 

Comly,  95  Me.  251.  693.     I.  Bankers    L.    Ins.    Co.    v, 

Appearanoa  of  Plaintiif.  —  See  Garrett  Robbins,  59  Neb.  170. 

V,  Robinson,  93  Tex.  406.  In   Court  for   General   Purposes.  —  A 

ft9d.  4.  Cailfomla.  —  Or  by  an  at-  paper  reciting  that  "we  *  •  * 
torney  {^^i^Sf  notice  of  appearance  for  tiereby  enter  our  appearance  to  said 
the  defendant,  as  required  by  the  code  cause,"  made  by  nonresident  def end- 
provision  defining  an  appearance,  ants  after  a  decree  pro  confesso  and  an 
Vrooman  v.  Li  Po  Tai,  113  Cal.  302.  order  of  sale  of  mortgaged  property. 

New  Tork.  —  Service   of    motion   to  signifies  an  appearance  for  every  pur- 
vacate  an  attachment  is  not  such  ap-  pose  in  the  cause.     Mutual  Nat.  Bank 
pearance.      Wood  v.  Furtick,  (Supm.  v.  Moore,  50  La.  Ann.  1332. 
Ct.  App.  T.)  17  Misc.  (N.  Y.)  561.  594.     1.  Groves  v.   Grant    County 

An  examination  of  a  judgment  debtor  Ct.,  42  W.  Va.  587,  citing  2  Encyc.  of 

in  proceedings  supplementary  to  exe-  Pl.  and  Pr.  594. 

cutinn  is  not  prevented  by  the  Itmita-  595.  1.  New  York.  —  A  demand  of 
tion  of  the  code  provision  (Code  Civ.  notice  of  the  execution  of  any  refer- 
Pro.  N.  Y.,§  2458)  that  *'  the  judgment  ence  or  writ  of  inquiry  which  may  be 
must  have  been  rendered  upon  the  granted  upon  any  application  is  not  a 
judgment  debtor's  appearance  or  per-  general  appearance,  but  is  limited,  and 
sonal  service  of  the  summons  upon  gives  to  the  party  only  such  rights  as 
him,"  where  the  judgment  was  entered  the  code  provides,  and  he  has  no 
on  a  forfeited  recognizance,  the  sign-  standing  to  litigate  the  question 
ing  of  the  recognizance  being  equiva-  whether  a  cause  of  action  exists  against 
lent  to  a  voluntary  appearance.  The  him.  Arkenburgh  v.  Arkenburgh,  14 
word  "  appearance,"  as  used  in  this  N.  Y.  App.  Div.  367. 
provision  of  the  code,  is  not  confined  2.  Maysville,  etc.,  R.  Co.  v.  Ball, 
to  the  mere  narrow  and  technical  mean-  (Ky  1900)  56  S.  W.  Rep.  188. 
ing  indicated  in  section  421.  People  596.  1.  Answer  Insnffioient  to  Show 
V,  Cowan,  146  N.  Y.  348.  Appearance.  —An  answer  filed  by  one 

Failure  to  object  to  an  appearance,  purporting  to  be  the  attorney  for  the 
and  proceeding  upon  the  merits  waives  defendant  in  an  action  against  a  non- 
all  irregularities  in  such  appearance,  resident  who  has  not  been  served  has 
either  as  a  general  appearance  or  an  been  held,  in  the  absence  of  any  record 
appearance   under  Code  Civ.  Pro.  N.  recital  of  appearance,  to  be  insufficient 
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997  •     See  note  2. 

690,     Plural  Form  Used  in  Beoord.  —  See  note  I . 

yi.  COWTBADICTIKQ  Becobd.  —  See  note  2. 

604.  Tm.  Bights  Acquibed  bt  Techhical  Appeabavge.  — 

Sec  note  i. 

605.  IZ.  Bight  to  Appeab  Without  Pbocesb  Beiho  Sebyed. 

—  Sec  note  i. 

606.  X.  Time  to  Appeab.  —  See  note  2. 
608.    XI.  Attachxekt.  —  See  note  4. 


to  show  an  appearance  by  the  defend- 
ant. Farber  v.  National  Forge,  etc., 
Co..  50  111.  App.  503. 

597.  2.  Groves  v.  Grant  County 
Ct.,  42  W.  Va.  587;  Fulton  v.  Stale, 
103  Wis.  238. 

BeoitalB  Held  to  Show  an  Appearance. 
—  '*  This  cause  coming;  on  lor  trial,  it 
is,  by  consent  of  both  parlies  in  open 


decree,  a  nonresident  defendant  may 
appearand  defend  asa  matter  of  course. 
Akin  V.  Waison,  (Tenn.  Ch.  1899)  52  S. 
W.  Rep.  905. 

Pending  Appeal  from  Order  Kade  on 
Special  Appearance.  —  Where  a  nonresi- 
dent  is  served  by  publication  and  he 
makes  a  special  appearance  to  object 
to  the  jurisdiction  of  the  court,  which 


court,  tried  to  the  court  without  the  in-  objection  is  overruled,  his  time  to  ap- 

terveniion  of  a  jury."     Ward  v.  West-  pear  generally  and  to  plead  should  be 

ern  Horse,  etc.,  Ins.  Co.,  42  Neb.  374.  extended  until  the  determination  of  an 

"  This  day  came  the  parties,  by  their  appeal   taken   by  him  from  an  order 

attorneys,"  etc.,  is  held  to  mean  that  denying  his   motion  to  set  aside  the 

the  defendant  appeared,  as  the  plaintiff  order     of     publication.       Everett     v. 

was  already  in  court.     Groves  v.  Grant  Everett,  22  N.  Y.  App.  Div.  473. 

Countv  Ct.,  42  W.  Va.  587.  60S.    4.  Buzzard   v.    Hapeman,  61 

600.    1.  "  How  Came  the  Defendants,"  Mo.  App.  464;  Coskery  v.  Wood,  52  S. 

where  one  only  of  several  defendants  Car.  516. 

appeared  and  pleaded  and  the  others  Jndgmentln  Personam  is  pro|>er  where 

were  defaulted,  cannot  be  held  to  con-  the  defendant  appears.     Bird  v.  Sulli- 


stitute  an  appearance  on  the  part  of 
those  who  were  defaulted.  Newton  v. 
Pence.  10  Ind.  App.  672. 


van,  58  S.  Car.  50:  Chilhowie  Lumber 
Co.  V.  Lance,  50  W.  Va.  636. 
What    Oonstitntes    Appearanoe.  —  An 


Pleading.  —  SwafTord  v.  Howard,  (Ky.     objection  to  the    affidavit  for  attach- 


1899)  50  S.  W.  Rep.  43;  Mullins  7^ 
Rieger.  169  ^fo.  521. 

2.  Dormitzer  v.  German  Sav.,  etc., 
Soc,  23  Wash.  132. 

604.     1.  Smith    v.    Smith.    15   Pa. 


ment,  Gorham  v.  Tanquerry,  58  Kan. 
233;  Raymond  v.  Nix,  5  Okla.  656,  or 
opposing  a  motion  to  amend  the  affi- 
davit, Burnham  v.  Lewis,  (Kan.  1902) 
70   Pac.    Rep.   337.  will  constitute  an 


Super.    Ct.   366.      Bui    nee    Domestic    appearance  and  confer  jurisdiction  of 


Bldg.  Assoc.  V.  Nelson,  172  111.  386. 

605.  1.  Duer  v.  Fox,  (Supm.  Ct. 
Spec.  T.)  27  Misc.  (N.  Y)  676:  Mc- 
Loughlin  v.  Bieber,  (Supm.  Ct.  Spec. 
T.)  26  Misc.  (N.  Y.)  143. 

006.    2.  Hotice  of  Appearanoe     not 


the  person. 

Objections  to  the  Attachment  After 
Appearanoe  to  the  Action  will  not  be  con- 
sidered, as  the  appearance  gives  juris- 
diction of  the  person.  Rocky  Mount 
Mills  V.  Wilmington,  etc.,  R.  Co.,  119 


served  within  ihe  time  prescribed  by    N.  Car.  693;  Townes  v.  Augusta,  46  S. 
statute  may,  under  Code  Civ.  Pro.  N.     Car.   15. 


Y.,  g  421,  be  returned  by  the  plaintifif. 
Herold  v.  McBean,  (Supm.  Ct.  Spec. 
T.)  27  Civ.  Pro.  (N.  Y.)  214. 

Action  to  Foreclose  Mortgage.  —  But  if 
a  general  appearance  is  entered  by 
nonresident  defendants  after  a  decree 
for  sale,  they  cannot  avoid  the  effect 
of  a  subsequent  personal  judgment. 
Mutual  Nat.  Bank  v,  Moore,  50  La. 
Ann    1332. 

After  Pro  Confesso,   and  before  final 


A  Motion  to  Quash  is  too  late  after  ap- 
pearance. Watson  V.  Noblett,  65  N.J. 
L.  506;  Moore  v.  Richardson,  65  N.  J. 

L.  531. 

Plea  in  Abatement.  —  After  appearing 
and  pleading  to  the  merits  it  is  too  late 
to  plead  in  abatement.  Earle  v.  Sayre, 
99  Ga.  617. 

Discharge  of  Property  When  Writ  Does 
Not  Lie.  —  Such  appearance  will  not 
prevent  the  discharge  of  property  from 
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610,  iCoYing  to  Dinolve.  —  See  note  I. 
Quashing  Writ.  —  See  note  2. 

61 1.  WaiTing  Complianoe  with  Statute.  —  See  note  I. 
613.     Oarnishmeut.  —  See  note  2. 

XIL  Chahge  of  Venue.  —  See  note  4. 
613.     See  note  i. 

To  What  Court  Objections  Should  Be  Made.  —  See  note  2. 
Waiyer.  —  See  note  3. 


the  lien  of  the  attachment  if  it  is  found 
that  the  writ  does  not  lie  for  the  par- 
ticular claim  or  against  the  particular 
person.  Moore  v.  Richardson,  65  N. 
)•  L.  531. 
Betnrn  to  Wrong  Court.  —  After  ap- 


Jones,  18  Pa.  Co.  Ct.  261,  5  Pa.   Dist. 

483. 

Defect  in  the  Affidavit,  or  insufficiency 
of  the  athdavii.  Watson  v.  Noblett.  65 
N.  J.  L.  506. 

613.     2.  A  Motion  to  Bet  Aside  Judg- 


pearing  and  pleading  to  an  attachment  ment,  made  by  the  garnishee  on  the 
sued  out  against  a  nonresident  before  ground  that  he  was  not  indebted  to  the 
a  justice  of  the  peace  and  returnable  10    defendant,   operates  as  a  general  ap- 


the  County  Court,  and  appealing  to  the 
Supeiior  Court  from  a  judgment  ren- 
dered against  him  in  the  County  Court, 
it  is  too  laie  for  the  defendant  to  object 
that  the  latter  court  was  without  juris- 
diction of  such  attachment.  Wheel- 
wright V.  Dyal.  99  Ga.  247. 

610.  1.  Turner  v.  ilarkin,  7  Del. 
Co.  Rep.  (Pa.)  543,  12  Pa.  Super.  Ct. 
284.  See  also  Warren  Sav.  Bank  v. 
Silverstein,  15  Pa.  Co.  Ct.  584,  4  Pa. 
Dist.  239.  But  see  Pain's  F^yro-Specta- 
cle  Co.  V.  Lincoln  Park,  etc.,  Co.,  19 
Pa.  Co.  Ct.  23,  6  Pa.  Dist.  93.  Contra^ 
see  Paul  v.  Rooks.  16  Colo.  App.  44; 
Ex  p.  Perry  Stove  Co.,  43  S.  Car. 
176. 

Neoeseity  of  Publication,  in  attachment 
against  a  nonresident,  is  not  dispensed 
with  by  appearance  of  his  counsel  for 
the  single  purpose  of  moving  to  dis- 
charge the  levy  and  dissolve  the  at- 
tachment. Exchange  Mat.  Bank  z'. 
Clement,  109  Ala.  270. 

2.  Meyer  v.  Brooks,  29  Oregon  203. 
See  also  Franklyn  v.  Taylor  Hydraulic 
Air  Compressing  Co.,  (N.  J.  1902)  52 
All.  Rep.  714. 

Objection  to  Jurisdiction  of  Res.  —  In  a 
suit  in  assumpsit,  with  attachment  in 
aid,   the  defendant,    not   having  been 


pearance  and  waives  objection  to 
service  of  summons.  Wickham  v. 
South  Shore  Lumber  Co.,  89  Wis.  23. 

4.  In  re  Jones,  90  Mo.  App.  318; 
Jones  V.  St.  Louis,  etc.,  R.  Co  ,  89  Mo. 
App.  653:  Carter  v.  Wamack,  64  Mo. 
App.  338,  2  Mo.  App.  Rep.  997. 

613.  1.  Otero  Canal  Co.  v.  Fosdick, 
20  Colo.  522. 

2.  Cheney  v.  Crandell,  28  Colo.  383; 
State  V.  Cryts,  87  Mo.  App.  440;  Mont- 
gomery V,  Lebanon  Town  Mut.  F.  Ins. 
Co.,  80  Mo.  App.  500,  2  Mo.  App.  Rep. 

657. 
The  Unauthoriied  Transfer  of  the  Cause 

to  another  court  for  trial  furnishes  no 

valid  objection  to  one  who  appears  and 

enters  into  the  trial,  where  the  court 

trying  the  case  has  jurisdiction  of  the 

subject-matter.    North  Hudson  County 

R.  Co.  7/.  Flanagan,  57  N.  J.  L.  696. 

Amendment  of  Petition  After  Order  of 

Transfer.  —  In    Southern    Pac.   Co.   v. 

Winion,  (Tex.  Civ.  App.  1901)  66  S.  W. 

Rep.  477,  it  was  held  that  where,  after 

an   ineHectual   order  of   transfer  of  a 

cause  to  a  court  having  jurisdiction  of 

the  subject-matter  of   the  action,   the 

plaintiff     files     what     is     styled     an 

"  amended  original  petition,"  and  the 

defendant  appears    and    without    an- 


served  personally,  may  appear  specially    swering  introduces  evidence  and  other- 


and  question  the  jurisdiction  of  the 
court  over  the  res^  and  this  is  not  a  de- 
nial of  jurisdiction  of  the  subject-mat- 
ter so  as  to  authorize  entry  of  a 
personal  judgment  against  him.  Pack 
V,  American  Trust,  etc..  Bank,  172  111. 
192,  citing  2  Encvc.  of  Pl.  and  Pr. 
610. 
611.     1.  Begularity.  —  Lansford  v. 


wise  contests  the  cause  and  avails 
himself  of  all  defensive  matters  set  up 
in  his  answer  before  the  attempted 
transfer,  the  amended  petition  will  be 
taken  as  an  original  action  and  the  ap- 
pearance by  the  defendant  will  be 
taken  as  a  waiver  of  process. 

8.  Formal  Order.  —  But  see  Collier  v. 
Wilson,  56  Mo.  App.  420. 
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614.    xni.  Appeals  AHD  Appellate  Pboceedihob — 1.  Ti 

Appeal.  —  See  note  i . 

Trial  de  Novo.  —  See  note  2. 

616.  2.  What  Constitutes  Appearance  —  Kotion  te  DiimitB  Appeal. 
—  See  note  4. 

617.  Argnment.  —  See  note  I. 
Noticing  Appeal.  —  See  note  2. 

614.  1.  Writ  of  Error.  — But  see  App.  86;  Ward  v.  Western  Horse,  etc.. 
otherwise  Foster  v.  Borne,  63  Ohio  St.  Ins.  Co.,  42  Neb.  374. 
i(x),  distinguishing  the  remedy  by  ap-  Jnstieet  of  the  Peace.  —  Paul  z/.  Rooks, 
peal  from  thai  by  petition  in  error.  16  Colo.  App.  44.;  Wencker  v.  Thomp- 
And  it  is  also  held  that  after  a  party  son,  (Mo.  App.  1902)  69  S.  W.  Rep,  743: 
has  done  all  within  his  power  by  way  Chesapeake,  etc.,  R.  Co.  v.  Wright,  50 
of  seasonable  objection  10  the  jurlsdic-  W.  Va.  653,  which  last  was  an  appeal 
tion  over  his  person,  subsequently  after  objection  to  jurisdiction  over- 
pleading  to  the  merits  does  not  cure  an  ruled  and  trial  on  the  merits,  the  court 
erroneous  ruling  as  to  the  jurisdiction,  citing  2  Encyc.  of  Pl.  and  Pr.  614. 
and  a  petition  in  error  to  reverse  such  616.  4.  Appearance  to  Ask  Dismiaaal 
erroneous  judgment  does  not  effect  an  of  Appeal.  —  Notwithstanding  thai  an 
appearance.  Baltimore,  etc.,  R.  Co.  appearance  in  the  Circuit  Court  is  not 
V.  Freeman,  112  Fed.  Rep.  237,  50  C.  special  if  the  party  asks  nothing  but 
C.  A.  211.  that  the  appeal  be  dismissed,  the  court 

A  Cross-petition  in  Error   makes  the  does  not  acquire  general  jurisdiction, 

parly  filing  it  a  party  to  the  proceed-  Houser  v.  Nolting,  11  S.  Dak.  4S3. 

ings  in  error.     Robinson  Female  Semi-  Appearance  of  Connsel  solely  for  the 

nary  v.  Campbell,  60  Kan.  60.  purpose   of    raising    objection   to   the 

Demnrrer  and  Appeal  from  Order  Over-  jurisdiction  is  not  a  waiver  of  proof  of 
ruling. —  Demurrer  to  a  bill,  by  a  non-  the  fact  upon  which  alone  the  question 
resideni  defendant,  though  raising  the  of  jurisdiction  turns.  Whetstone  v. 
question  of  jurisdiction,  and  then  Livingston,  54  S.  Car.  539. 
praying  an  appeal  from  the  order  over-  A  Stipnlation  for  the  Beinstatement  of 
ruling  the  demurrer,  constitute  an  ap-  a  case  dismissed  on  an  appeal  from  a 
pearance  so  as  to  bring  him  before  the  justice  of  the  peace  is  an  entry  of  ap- 
court,  without  regard  to  defects  in  the  pearance.  Baldwin  v.  Economy  Fur- 
proceedings  by  attachment  and  publi-  niture  Co.,  70  III.  App.  49. 
cation.  Taylor  v.  Badoux,  (Tenn.  Ch.  Motion  to  Dismiss  Writ  of  Error.  —  The 
1899)  58  S.  W.  Rep.  919.  appearance  of  the  defendant  in  error 

Want  of  Power  to  Enter  De&nlt  Jndg-  by  motion  to  dismiss  the  writ  on  the 

ment.  —  Where  personal  service  within  ground   that   the   plaintiff   in   error  is 

the  state  is  required  by  statute  to  au-  precluded  from  suing  out  the  writ  be- 

thorize  a  judgment  by  default,  a  gen-  cause  he  had  voluntarily  dismissed  an 

eral  appeal  from  a  default  judgment  appeal  previously  perfected  is  a  waiver 

entered  without  proof  of  such  service  of  any  supposed  defects  in  the  citation 

does  not  cure  the  defect,  and  the  judg-  in   error  and   of   the  sheriff's  return, 

ment  is  erroneous  for  want  of  the  statu-  where  the  motion  to  dismiss  is  over- 

tory  proof  even  though  jurisdiction  in  ruled.     Hall  v.  La  Salle  County,  (Tex. 

fact  existed.     Rockman  v.  Ackerman,  Civ.  App.  1898)  46  S.  W,  Rep.  863. 

109  Wis.  639;  Zimmerman   v.  Gerdes,  617.     1.  Magee  v,  Hartzell,  7  Kan. 

106  Wis.  608   [overruling  Dikeman  v,  App.  489. 

Struck,  76  Wis.  332].  Electric  Appli-  The  Kegnlarity  of  the  Appearance  of  the 

ance  Co.  v.  Warren,  (Wis.  1902)  91   N.  Plaintiff  as  appellee,  entered  by  his  at- 

W.  Rep.  970.  torney.  on  appeal  from  a  justice  of  the 

8.  Deering  v.  Venne,  7  N.  Dak.  576  peace  to  the  Circuit  Court,  cannot  be 

Witing  2  Encyc.  of  Pl.  and  Pr.  614];  questioned  on  appeal  from  the  Circuit 

Hendricks  v.  Settle,  107  Ky.  344;  Mc-  Court  where  the  parties  went  to  trial 

Cubrey  v.  Lankis,  74  Minn.  302;  Winer  without   objection.      Jenkins   y,    Con- 

V.  Maness,  94  Mo.  App.  162;  Foster  v.  greve,  92  111.  App.  271. 

Borne,  63  Ohio  St.  169.     See  also  Free-  8.  Goodin    v.    Van  Haaften,  (Mich, 

man  v,  Wyandotte  L.  &  T.  Co.,  6  Kan.  >902)  90  N.  W.  Rep.  23. 
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017*     Acquietoenod.  —  See  note  5* 

618.    3.  Effect  of  General  Appearance  —  WtiTer  of  Prooeu  and 

Notice.  —  See  notes  1 ,  2. 

Time.  —  See  note  3. 
610,     Irregalarities.  —  See  note  2. 

4.  Case  Bemanded.  —  See  note  3. 

690.    XIV.  Appeabakce  Before  Boaed8»  Councils,  Coxxis- 

S10NEB8,  Etc.  —  See  note  i. 


617.  5.  Acts  Ininfflcient  to  Operate 
ai  Appearance.  —  On  appeal  from  a 
judgment  of  a  justice  of  the  peace,  the 
appellee's  attorney,  being  in  court 
upon  other  business,  was  asked  by  the 
court  if  he  would  consent  to  a  con- 
tinuance in  the  appellee's  case,  to  which 
he  answered  that  he  neither  consented 


man    v.  Railway   Officials,   etc..  Ace. 
Assoc,  15  Ind.  App.  29. 

2.  Jurisdiction  of  the  Snbject-matter.  — 

See  infra^  '^W.  Jurisdiction  of  Subjfct- 
matter.     See  also  Exceptions  and  Ob- 

JKCTIONS. 

3.  Mack  %i.  Lewis,  67  Vt.  383. 
Filing  Bond  and  Affidavit.  -~  Good  in  v. 


nor   objected.     It  was   held   that  this     Van   Haaften,  (Mich.    1902)  go  N.  W. 
was  not  an  appearance  so  as  to  waive     Rep.  23. 


notice  of  appeal.  Pattison  v,  Mis- 
souri, etc.,  R.  Co.,  93  Mo.  App.  643. 

61§.  1.  Las  Animas  County  v. 
Stone,  II  Colo.  App.  476,  Robinson 
Female  Seminary  v.  Campbell.  60  Kan. 
60;  Magee  v,  Hartzell,  7  Kan.  App. 
4S9;  Belleville  Pump,  etc..  Works  v, 
Samuelson,  16  Utah  119. 

In  Connecticut  it  is  held  that  a  general 
appearance  is  not  of  itself  a  waiver  of 
the  right  to  object  to  a  defect  in  the 
process,  and  does  not  waive  the  objec- 


619.  2.  Boone  v.  A' Hern,  98  111. 
App.  610. 

On  appeal  to  the  District  Court, 
which  is  a  court  of  general  jurisdic- 
tion, from  a  judgment  of  a  nonsuit  in 
the  County  Court,  failure  of  the  plain- 
tiff to  move  to  set  aside  the  judgment 
before  appealing  is  cured  by  demur- 
ring and  answering  to  the  complaint 
in  the  District  Court.  Fairbanks  v, 
Macleod,  8  Colo.  App.  190. 

Formal  Beoord  of  Entry  or  Notice  of  Ap- 


tion  that  an  appeal  does  not  state  the  peal  may  be  waived  by  voluntary  ap- 
time  and  place  of  holding  the  court  to  pearance.  Garrison  v»  Parsons,  41 
which  the  appeal  is  taken,  under  the    Fla.  143. 


statutory  requirement  In  that  regard. 
In   re  Shelton   Si.    R.   Co.,    70  Conn. 

329. 
What  Is  Appearance  on  Appeal.  —  On 


An  Objection  to  the  Affidavit  for  an 
appeal  may  be  waived  by  appearance. 
Lowry  v.  Phillips,  57  Mo.  App.  232. 
See  also   Pearson    v,   Gillett,   55   Mo. 


appeal  from  a  judgment  of  a  justice  of  App*.  312. 

the  peace,  an  appearance  to  resist  the  3.  Stovall  v.  Stovall,  (Ky.  1897)  39  S. 

substitution  of  destroyed   papers  and  W.  Rep.  416. 

records  does  not  operate  as  an  appear-  Objections  to  the  Bemanding  Order  are 

ance  to  answer  to  the  merits,  so  as  to  waived   by  appearance  and  going  to 

authorize  the  court  to  render  judgment  trial  in  the  lower  court.     Levinson  v. 

by  default,  where  it  does   not  appear  Sands,  81  111.  App.  578. 

that  the  successful  party  in  the  justice's  620.     1.  Assessors.   —    Deniston    v. 

court  has   been   notified,  according  to  Terry,  141  Ind,  677. 

the  statute,   that  an  appeal  has  been  Before  Board  of  Equalisation.  —  A  stat- 

taken.      Wren   v.   Kirsey,   (Tex.   Civ.  ute  creating  a  board  of  equalization 


App.  1895)  30  S.  VV.  Rep.  252. 

On  an  appeal  from  the  special  to  the 
general  term  of  ihe  Superior  Court  the 
appellee  appeared  and  objected  and 
excepted  to  the  rulings  and  judgment 
reversing  the  judgment  of  the  special 
term.  On  appeal  to  the  appellate  court 
from  the  judgment  of  the  general  term 
it  was  held  that  the  appellee  had,  in 
the  general  term,  submitted  himself  to 
the  jurisdiction  of  that  court.     New- 


which  provides  that  notice  shall  be 
given  to  any  person  or  company,  its 
agents  or  attorney,  whose  assessment 
has  been  raised,  and  that  either  of 
them  may  appear  before  the  board, 
etc.,  does  not  require  appearance  in 
person  by  the  taxpayer,  his  agent  or 
attorney.  Nothing  more  is  required 
than  what  would  constitute  an  appear- 
ance in  a  court.  Standard  Cattle  Co. 
V.  Baird,  8  Wyo.  144. 
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690.    XV.  Special  Appeakakce  —  1.  Defined.  —  See  note  2. 

691.     Jurisdiction  Over  Sabjeot-matter. —  See  note  I. 
2.  When  It  May  Be  Made.  —  See  note  2. 
693.    3.  States  Where  Special  Appearance  Is  Inhibited  —  Xezu. 
—  See  note  i . 


690.  2.  South  Omaha  Nat.  Bank  v. 
Farmers,  etc.,  Nat.  Bank.  45  Neb.  29. 

PennsylYania.  —  But  see  Warren  Sa/. 
Bank  v.  Silverstein.  15  Pa.  Co.  Ct.  584, 
4  Pa.  Dist.  239:  Turner  v.  Larkin,  7 
Del.  Co.  Rep.  (Pa.)  543,  12  Pa.  Super. 
Ct.  284. 

Effect  of  Prayer.  —  Where  a  corpora- 
tion appears  specially  to  move  to  quash 
a  return  on  a  summons,  the  additional 
prayer  for  judgment  whether  the  de- 
fendant shall  be  compelled  to  plead 
does  not  constitute  an  appearance  to 
the  action  so  as  to  waive  the  objection 
to  the  service  raised  by  the  motion. 
American  Cereal  Co.  v.  Eli  Pettijohn 
Cereal  Co.,  70  Fed.  Rep.  276. 

Appeal  —  Review  Confined  to  Qnestions 
Baiaed  Below.  —  Where  the  defendant 
in  a  suit  before  a  magistrate  appears 
specially  and  his  objections  are  over- 
ruled before  the  magistrate  and  on  ap- 


576;  State  V.  Thacker  Coal,  etc.,  Co., 
49  W.  Va.  140;  Blair  v.  Henderson,  49 
W.  Va.  282. 

An  Appearance  by  a  Forei^  Corpora- 
tion solely  for  the  purpose  of  moving 
to  set  aside  service  of  summons  and  to 
stay  proceedings  does  not  waive  the 
objection  that  prior  to  service  of  sum- 
mons the  corporation  had  ceased  to  do 
business  in  the  state  and  had  no  prop- 
erly within  the  jurisdiction  of  the  cobrt. 
De  Castro  v.  Compagnie  Francaise,  76 
Fed.  Rep.  425. 

Not  Waiver  of  Legal  Process.  —  Goldey 
V.  Morning  News,  156  U.  S.  518;  Ells- 
worth Trust  Co.  V.  Parramore.  48  C. 
C.  A.  132,  108  Fed.  Rep.  go6. 

Defects  in  Process.  —  The  appearance 
of  a  defendant  before  the  magistrate  at 
the  proper  time  shotvs  that  he  has 
notice,  and  though  he  appears  spe- 
cially, if  the  appearance  is  not  for  the 


peal  to  the  Court  of  Common  Pleas,  no  purpose  of  setting  aside  the  service  of 
exception  will  be  considered  on  ap-  the  summons,  which  would  have  raised 
peal  to  the  Supreme  Court  which  in-    the  question  of  jurisdiction,  but  for  the 


volves  a  question  other  than  those 
raised  by  the  special  appearance. 
Wideman  7k  Pruilt,  52  S.  Car.  84. 

Qualified  Special  Appearance.  — -  Some- 
times an  appearance  to  object  to  a 
writ  or  service  as  detective  is  effective 
If  the  objection  is  well  founded,  other- 
wise the  appearance  becomes  general. 
Smith  V.  Smith,  15  Pa.  Super.  Ct.  366. 

In  New  Jersey  it  was  held,  in  Hervey 
V.  Hervey,  56  N.  J.  Eq.  166,  that  the 
more  correct  practice  seems  to  be  to  re- 
quire, as  a  condition  to  granting  leave 
to  enter  a  special  appearance  for  the 
purpose  of  applying  to  set  aside  service 
of  subpoena,  that  there  be  inserted  in 
the  order  an   undertaking  or  stipula- 


purpose  of  raising  a  question  as  to  the 
omission  in  the  summons  served,  no 
question  of  jurisdiction  is  raised. 
Grant  v.  Clinton  Cotton  Mills,  56  S. 
Car.  554. 

Joining  in  Motion  to  Set  Aside  Service 
of  Process.  —  Parlies  not  served  wiih 
process  do  not  submit  to  the  jurisdic- 
tion by  joining  with  a  defendant  served 
with  process,  in  a  motion  to  set  aside 
service.  Beck,  etc.,  Lithographing 
Co.  V.  Wacker,  etc..  Brewing,  etc.,  Co., 
76  Fed.  Rep.  10,  46  U.  S.  App.  486,  r/V- 
ing  2  Encvc.  of  Pl.  and  Pr.  621. 

033*  1.  Loeb  V.  Crow,  15  Tex.  Civ. 
App.  537,  which  is  to  the  same  effect 
as  Grizzard  v.  Brown,  2  Tex.  Civ.  App. 


tion    that    the   defendant    will   submit     584,    set    out    in    the    original    note; 


without  further  process  to  the  orders 
of  the  court  if  the  point  should  be  de- 
cided against  him. 

631.  1.  W.  E.  Caldwell  Co.  v.  Bur- 
ton Lumber  Co.,  10  Ohio  Dec.  412,  7 
Ohio  N.  P.  525;  Evans  v.  Breneman, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 
80;  Noonan  z\  Delaware,  etc.,  R.  Co., 
68  Fed.  Rep.  i. 

2.  San  Diego  Sav.  Bank  v.  Goodscll, 
137  Cal.  420:  Epps  V.  Buckmasier,  104 
Ga.  69S;  Deering  t/.  Venne,  7  N.  Dak. 


Landa  v.  Mercantile  Banking  Co.,  10 
Tex.  Civ.  App.  582,  as  to  appearance 
in  the  District  Court,  for  the  purpose 
of  objecting  to  its  jurisdiction,  on  ap- 
peal from  a  judgment  of  a  justice  of 
the  peace. 

Objection  to  Veniie.  —  Where,  before 
service  of  citation,  the  defendant  files 
a  sworn  plea  setting  up  that  his  resi- 
dence is  in  another  county  and  claim- 
ing the  privilege  of  being  sued  there, 
the  question  presented  is  one  of  venue 
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634.     Iowa.  —  See  note  I . 

633.    4.  How  to  Make  Special  Appearance  < —  Undar  Code.  —  See 
notes  I,  2. 

5.  When  Special  Appearance   Is   Converted  into  General 

One  —  Introdaotory.  —  See  note  3. 

637.  Whore  Defendant  Beeomei  Aotor.  —  See  note  I.  ' 
Attorney's  Signatnre.  —  See  note  2. 

638.  Want  of  Jnrisdiotion  and  Want  of  Equity.  —  See  note  I. 
Attacking  Complaint  or  Entering  Into  Trial.  —  See  note  3. 


and  not  of  jurisdiction,  and  the  prlsri- 
lege  cannot  be  waived  by  claiming  it 
too  soon.  Caliban  v,  Pemberton,  (Tex. 
Civ.  App.  i8q6)  38  S.  W.  Rep.  227. 
(York  V.  State,  73  Tex.  651,  cited  in  the 
original  note,  and  cases  in  line  with  it 
do  not  militate  against  this  ruling.) 


Missouri,  —  Banker's  L.  Assoc,  v, 
Sheiton,  84  Mo.  App.  634. 

Nebraska,  —  Bankers  L.  Ins.  Co.  v, 
Robbins,  59  Neb.  170. 

New  York,  — Grant  v.  Birreli,(Supm. 
Ct.  Tr.  T.)  35  Misc.  (N.  Y.)  768;  Mack 
V,  American  Express  Co..  (Supm.  Ct. 


On  the  other  hand  an  exception  to     Spec.  T.)  20  Misc.  (N.  Y.)  215. 


the  manner  of  citation  is  not  such  a 
submission  to  the  jurisdiction  as  to 
preclude  the  party  from  pleading  to  the 
Vinue.  Texas,  etc..  R.  Co.  v,  Childs, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
41. 

Pennsylvania,  —  See  Pain's  Pyro- 
Spectacie  Co.  v,  Lincoln  Park,  etc., 
Co.,  19  Pa.  Co.  Ct.  23,  6  Pa.  Dist.  93; 
Ruhland  v,  Alexander,  19  Pa.  Co.  Ct. 

577. 

634.  1.  Teller  v.  Equitable  Mut. 
L.  Assoc.  108  Iowa  17;  Moffitt  v,  Chi- 
cag[o  Chronicle  Co.,  107  Iowa  407; 
L}cke  V,  Chicago  Chronicle  Co.,  107 
Iowa  390;  Lesure  Lumber  Co.  v. 
Mutual  F.  Ins.  Co.,  loi  Iowa  514. 

635.  1.  Blair  v.  Henderson.  49  W. 
Va.  282;  Baltimore,  etc.,  R.  Co.  v. 
Freeman,  50  C.  C.  A.  2ii,  112  Fed. 
Rep.  237,  as  to  practice  in  Ohio.  See 
also  infra^  XV.  5.  When  Special  Ap- 
peanince  Is  Conzwrted  into  General  One 
—  Technical  Forms  Not  Considered. 

2.  Belden  v,  Wilkinson.  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  659.  See 
also  Banker's  L.  Assoc,  v.  Shelton,  84 
Mo.  App.  634. 

3.  Security  L.  &  T.  Co.  v,  Boston, 
etc..  Fruit  Co.,  126  Cal.  418;  Nicholes 
V,  People,  165  [11.  502,  in  each  of 
which  cases  the  court  cited  2  Encyc.  of 
Pl.  and  Pr.  625.  See  also  ihe  follow- 
ing cases: 

Colorado.  —  Paul  v.  Rooks,  16  Colo. 
App.  44. 


Oklahoma,  —  Raymond  v.  Nix,  5 
Okla.  656. 

Pennsylvania,, — ^Jeannette  v.  Roehme, 
9  Pa.  Super.  Ct.  33,  29  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  218.  43  W.  N.  C.  (Pa.)  221. 

South  Dakota.  —  In  re  Taber,  13  S. 
Dak.  62. 

Wyoming.  — Chadron  Bank  v.  Ander- 
son. 6  Wyo.  518. 

United  States,  —  Crawford  v,  Foster, 
84  Fed.  Rep.  939,  56  U.  S.  App.  231; 
Caskey  v.  Chenoweth,  62  Fed.  Rep. 
712,  23  U.  S.  App.  384. 

Test.  —  Deming  Invest.  Co.  v.  Ely, 
21  Wash.  102. 

Defignating  PnrpOM.  —  Stone  v. 
Smith,  (N.  Y.  City  Cl  Gen.  T.)6i  N.  Y. 
Supp.  1 106. 

Waiving  Plea  in  Abatemmit.  —  By  an- 
swering to  the  merits  without  awaiting 
disposition  of  his  plea  in  abatement 
previously  interposed,  the  defendant 
waives  the  latter  and  enters  a  general 
appearance  to  the  action.  Winfield 
Nat.  Bank  r.  McWilliams,  9  Okla.  493. 
See  also  Abatkment  in  Pleading. 

637.  1.  Chandler  r.  Citizens  Nat. 
Bank,  149  Ind.  601,  quoting  2  Encyc. 
OF  Pi.,  and  Pr.  625-627. 

Vaoating  Jadgment.  —  Henry  v, 
Henry.  15  S.  Dak.  80. 

8.  Reedy  v.  Howard,  11  S.  Dak.  i6a 

63§.  1.  See  Ed^rell  v.  Felder.  84 
Fed.  Rep.  69,  52  U.  S.  App.  417. 

8.  In  re  Cflarke,  125  Cal.  388  [eitinj^ 
2  Encvc  of  Pl.  and  Pr.  625]:  Chicago. 


Indiana.  —  McCoy  v.  Stockman,  146     etc.,  R.  Co.  v.  Kenney,  (Ind.   T901)  62 


Ind.  668. 

A'ansas.  —  Frazier  v.  Douglass,  57 
Kan.  809. 

Minnesota.  —  Farmer's  Nat.  Bank  v. 
Backus,  64  Minn.  43. 


N.  E.  Rep.  26;  Ward  v.  Western 
Horse,  etc.,  Ins.  Co.,  42  Neb.  374; 
Rosamond  v.  Earle,  46  S.  Car.  9; 
Lowry  v.  Tile,  etc.,  Assoc.,  98  Fed, 
Rep.  817. 
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039,     Teohnieal  Formi  Hot  Conaidered.  —  See  note  I. 

630.  6.  Waiver  of  Special  Appearance.  —  See  note  i. 

Care  Matt  Be  Taken.  —  See  note  2. 

631.  Caiee  Holding  that  Speeial  Appearanoe  Ii  Waived.  —  See  note  3. 

633.    XVI.  OEHEitAL  Afpeakahce,  What  Is  —  1.  Introductory. 

—  See  note  i. 


1.  In  re  Clarke,  125  Cai.  388  the  merits,  he  waived  his  objeclion  to 

Uiting  2  Encyc.  OF  Pl.  and  Pr.  625];  the  jurisdiction. 

South  Omaha  Nat.  Bank  v.  Farmers,        Filing  Connterolaim  or  Croes-oomplalBt 

etc.,  Nat.  Bank,  45  Neb.  29:  Reedy  v,  is    a  submission   to  the  jurisdiction. 

Howard,   11  S.   Dak.   160;    Houser  v.  Chandler  v.  Citizens  Nat.   Bank,   149 

Nolting,    II    S.    Dak.    483;    Kingsley  Ind.  601;  Thompson  v,  Greer,  62  Kan. 

V,    Great  Northern    R.   Co.,   91    Wis.  522  [both  of  which  cases  rs/^^  2  Encyc. 

380.  OF   PL.   AND   Pr.   625-627];   Lower  ». 

An  TTnyerifled  Motion  to  Dismin  the  Wilson,  9  S.  Dak.  252. 
Snit  is  not  the  proper  method  of  rais-        Flea  in  Abatement    and    Motion  IHs- 

ing  objection  to  the  jurisdiction  of  the  tinguiihed. —  Upon  overruling  a  motion 

person,    but   the   objection  should    be  to  quash  service,  subsequent  pleading 

raised  by  motion  to  quash  the  service  to  the  merits  waives  the  objection,  and 

or     other     appropriate     proceedings,  the  r^son  for  holding  differently  when 

Dudley   v.    White,   (Fla.    1902)  31  So.  the  pleading  over  is  after  sustaining  a 

Rep.  830.  demurrer  to  a  plea  in  abatement  and 

630.      1.    Mortgage    Trust    Co.    v,  \n\^x\fXM\.o\y  i^xA^ta^nx.  quod  respondeat 

Norris,   8   Kan.   App.   699,   quoting    2  ouster  does  not  apply,  because  in  the 

Encyc.  of  Pl.  and  Pr.  629,  630.     See  case  of  the  motion  there  is  no  such  in- 

also  the  following  cases:  terlocutory   judgment.      Franklin    L. 

Indiana,  —  Chandler  v.  Citizens  Nat.  Ins.  Co.  u.  Hickson,  97  111.  App.  387. 
Bank,  149  Ind.  601.  S.  Chandler  v.   Hill,  13  S.  Dak.  176. 

Minnesota,  —  Perkins  v.  Meilicke,  66        See  also   Moody   v.  Moody,  118  N. 

Minn.  409.  Car.  926;  Kelly-Goodfellow  Shoe  Co. 

New  York,  —  Baird  v.  Heifer,  12  N.  v,  Todd,  5  Okla.  360. 
Y.  App.  Div.  23.  631.    8.  Chesapeake,  etc.,  R.  Co.  v. 

North      Carolina,     —     Graham     v,  Wiight,  50  W.  Va.  653  \citing  2  Encyc. 

O* Bryan,  120  N.  Car.  463.  of  Pl.  and  Pr.  631]:  Franklin  L.  Ins. 

Oklahoma,  —  Chicago  Bldg..  etc.,  Co.  Co.  v.  Hickson,  197  111.  117;  Kinsella 

V,   Pewthers,    10  Okla.  724:  Jones  v,  v.  Cahn,  185  111.  208;  Morris  v.  Miller, 

Chicago  Bldg.,  etc.,  Co.,  10  Okla.  628.  (Idaho  1895)  40  Pac.  Rep.  60;  Kauter 

Washington.  —  Woodbury    v.    Hen-  v,  Friti,  5  Kan.  App.  756;  Audretsch 

ningsen,    11   Wash.    12.      But    where  v.  Hurst,  126  Mich.  301. 
after  overruling  his  objection  the  de-        Compare  American  Mut.  L.  Ins.  Co. 

fendant  asks  for  further  time  to  plead  v.  Mason,  (Ind.  1902)  64  N.  E.  Rep.  535. 
and  stipulates  co  answer  to  the  merits.        Improper  Seyival.  —  If  the  defendant 

and   time   to  plead   is  given   to  him,  pleads  to  the  merits  and  goes  to  trial 

the  jurisdictional  objection  is  waived,  after  a  motion  to  quash  a  scire  facias, 

Walters  v.  Field,  29  Wash.  558.  based  on  the  ground  that  the  suit  could 

United  States,  —  Baltimore,  etc.,  R.  not  be  revived,  has  been  overruled,  he 

Co.  V.  Freeman,  112  Fed.  Rep.  237,  50  is  in  court  for  all  purposes.     Memphis, 

CCA.  211.  etc.,  R.  Co.  v.  Glover,  78  Miss.  467. 

Compare  Benoit  v.  Re  voir,  8  N.  Dak.        d39*     1.  Epps   v.   Buck  master,   104 

226,  wherein  the  judges  did  not  agree  Ga.  698;  Nicholes  v.    People,  165   111. 

as  to  the  construction  of  the  decision  502;    Neosho    Valley    Invest.    Co.   v, 

in   Miner  v.  Francis,  3  N.  Dak.  549,  Cornell,  60  Kan.  282;  Frank  v.  Zeigler, 

cited  in  the  original  article,  a  majority  46  W.  Va.  614,  each  of  which  cases 

of  the  court  holding  that  where  the  de-  cited  2  Encyc.  of  Pl.  and  Pr.  632.    See 

fendant  attempted  to  appear  specially  also  the  following  cases: 
and  moved  to  dismiss  for  want  of  juris-        Illinois,  —  McChesney  v.  People,  178 

diction  of  the  person  and  because  there  111.  543. 

was  no  security  for  costs,  and  after  his        Kansas,    —  Abercrombie    v,    Aber- 

motion  was  overruled  made  other  mo-  crombie,   64    Kan.    29;    Burnham    v, 

tions  and  participated  in  the  trial  r .;  Lewis,  (Kaq.  1902)  70  Pi^c.  Rep.  337. 

gupp.  P».  &  Pr.— 23  303 
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633.     Frmnunption.  —  See  note  2. 

633.  Intention.  —  See  note  i. 
Fhyiioal  Presence.  —  See  note  2. 

2.  ProcuriBg  or  Consenting  to  Continuance.  —  See  notes 

634.  See  note  i. 

3.  Service  of  Notice  of  Appearance.  —  See  note  2. 

Missouri.  —  Bankers*    L,    Assoc,    v.  ance  for  all  the  defendants,  and  ihat 

Shelton.  84  Mo.  App.  634.  the  one  not  specifically  named  in  the 

Nebraska.  —  South  Omaha  Nat.  Bank  title  to  the  above  paper  vvas  included 

:;.  Farmers',  etc.,  Nat.  Bank,  45  Neb.  in  the  abbreviated  ei  alius.     Seedhouse 

29;  Bankers  L.  Ins.  Co.  v.  Robbins,  59  v.  Broward,  34  Fla.  509. 

Neb.  170.  8.  Epps  v.  Buckmaster,  104  Ga.  698. 

United  States.  —  Caskey    v.    Cheno-  3.  Seay  v.  Sanders,  88  Mo.  App.  478, 

weth,  62  Fed.  Rep.  712,  23  U.  S.  App.  as  to  the  effect  of  continuance   upon 

384.  some  of  several  counts  after  trial  of 

A  Bisolaimer  is  not  a  special  appear-  the  others;  Texas,  etc.,  R.  Co.  i*.  Mc- 

ance  for  the  purpose  of  challenging  the  Carty,  (Tex.  Civ.  App.  1902)  69  S.  W. 

jurisdiction  of  the  court  over  the  per-  Rep.  229;  Landa  v.   Mercantile  Bank> 

son,  but  is  a  mode  of  defense  requiring  ing  Co.,  10  Tex.  Civ.  App.  582. 

action     by    the    court     to    determine  4.  McCormick  Harvesting  Mach.  Co. 

whether  the   person   disclaiming  is  a  z/.  Scott,  (Neb.  iro2)  89  N.  W.  Rep.  410. 

necessary  or  proper  party,  and  amounts  Application  by  Letter.  —  In  an  action 

to  a  general   appearance.     Fowler   v.  before  a  justice  of  the  peace,  an  appli- 

Brown,  51  Neb.  414.  cation    by    letter    for  a  continuance, 

633.  2.  Dunpby  ^'.Gilliam  Mfg.  Co.,  made  by  the  defendant  on  the  return 

II  Ohio  Cir.  Dec.  822,  21  Ohio  Cir.  Ct.  day,  amounts  to  an  appearance.     Paul 

696.       But    see     Springfield    Metallic  v.  Rooks,  16  Colo.  App.  44.   , 

Casket  Co.  v.  Wielar,  (Supm.  Ct.  App.  6341.     1.  New  River  Mineral  Co.  v. 

T.)    59    N.    Y.    Supp.    1115,    affirming  Painter,  100  Va.  507.    See  also  Waldron 

Cohen  v.  Levy,  (Supm.  Ct.  Spec.  T.)  v.  Palmer,  104  Mich.  556. 

27  Misc.  (N.  Y.)  330.  Adjoamment    "  Without    Pleading   or 

Appearance  to  EqnaliEO  ABseflsment,  in  Prejudice."  —  Where  the  parties  appear 
a  proceeding  before  a  County  C^urt,  and  by  mutual  consent  the  suit  is  ad- 
will  be  presumed  to  have  been  a  gen-  journed  "  without  pleadings  or  preju- 
eral  appearance  by  the  taxpayer.  God-  dice  to  either  party,**  this  is  not  such 
frev  V.  Douglas  County,  28  Oregon  446.  an   appearance    as    waives    defective 

^33.     1.  Shown  by  Seoord.  —  Newton  service    of     process.      Tunningly     v. 

V,  Pence,  10  Ind.  App.  672.  Butcher,  106  Mich.  35, 

Appearance  in  Writing.  —  There  can  2.  Written  Appearance  Attached  to 
be  no  more  formal  or  effectual  way  of  Snmxnons.  —  Under  the  code  provision 
signifying  aa  intention  to  appear  in  a  that  "  a  defendant  appears  in  an  action 
case  than  by  filing  a  written  statement  when  he  answers,  demurs,  or  gives  the 
with  the  record  in  court  to  the  effect  plaintiff  written  notice  of  his  appear- 
that  the  defendant  enters  his  appear-  ance,  or  when  an  attorney  gives  notice 
ance,  and  this  will  be  sufficient  as  a  of  appearance  for  him,"  etc.,  a  written 
general  appearance,  kipps  v.  Buck-  acknowledgment  of  service  of  sum- 
master,  104  Ga.  698.  mons  and  what  purports  to  be  an  entry 

Appearance  for  Several  Defendants. —  of  appearance  for  the  defendant,  signed 

Solicitors  filed  a  direction  to  the  clerk  by   his   attorney   and  attached  to  the 

to  "  enter  defendants'   appearance  in  summons,  constitutes  an  appearance, 

foregoing  suit,"  and  signed  it  as  "  De-  Cornell  University  v.  Denny  Hotel  Co., 

fendants*   Solrs.**     In  the  heading  or  15  Wash.  433. 

title  of  the  paper,  which  purported  to  Stipulation  as  to  Place  of  Trial.  — 
identify  the  cause,  only  two  of  the  three  Where  the  defendants  joined  in  a  stipu- 
defendants  were  specifically  named  as  lation  with  the  attorneys  for  the  plain- 
defendants,  their  names  being  fol-  tiff  and  the  attorney  for  another  defend- 
lovved  by  the  words  "  et  <?/."  It  was  ant  that  the  cause  might  be  tried  in 
held  that  this  was  a  general  appear-  another   county,  this  constituted    an 
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635.    6.  Tiling  Bemnrrer.  —  See  note  i. 
036.    6.  Pleading  to  Kerits.  —  See  note  i . 

637.    7.  Obtaining  Extension  of  Time  to  Plead.  —  See  note  i. 

8.  Making  Motions.  —  See  note  2. 

appereance  under  a  statute  providing:  Glover,    78    Miss.    467;     McClure    v. 

that  "  a  defendant  appears  in  an  action  Paducah  Iron  Co.,  90  Mo.  App.  567; 

when  he  answers,  demurs,  makes  any  Jones  v.  St.  Louis,  etc  ,  R.  Co.,  89  Mo. 

application   for  an   order  therein,   or  App.   653;    Manlcameyer   v.    Egelhoff, 

Kives  the  plaintiff  written  notice  of  his  161    Mo.  200;  Baker  v,  Irvine,  62  S. 

appearance,"  as  in  order  to  constitute  Car.  293;  Coskery  v.  Wood,  52  S.  Car. 

a   written   notice   it   is  not  necessary  516;  Rosamond  v.  Earle,  46  S.  Car.  9; 

that  the  writing  should  recite  that  the  Pollock  v.  Pollock,  9  S.  Dak.  48. 

defendant  appeared.    Jones  z^.  Wolver-  What  Is  Pleading  to  the  Merits.  —  A 

ton,  15  Wash.  590.  plea  of  misjoinder  of  panics  is  not  a 

6iM.    1.  Keyser  v.  Pollock,  20  Utah  plea  to  the  merits  and  does  not  waive 

371,  citing  2  Encyc.  of  Pl.   and  Pr.  service  of  process.     Howard  v,  Lever- 

644.     See  also  the  following  cases:  ing,  4  Ohio  Cir.  Dec.  236,  8  Ohio  Cir. 

California,  —  McDonald   v,   Agnew,  Ct.  614. 

122  Cal,  448,  holding  that  under  the  A  Plea  of  Not  Guilty^  under  a  War- 

statute  a  demurrer  is  an  appearance,  rant  of  Arrest,  for  theft,  together  wiih 

and  the  effect  is  not  changed  by  pre-  a  claim  of  ownership  of  the  property 

facing  the  demurrer  with  a  statement  alleged  to  have  been  stolen,  cannot  be 

that  the  defendant  does  not  submit  to  said  to  be  a  voluntary  appearance  by 

the  jurisdiction  of  the  court,  or  waive  the  party,  so  as  to  authorize  a  personal 

an>  of  his  rights,  etc.  judgment  against  him  as  in  a  pending 

Georgia,  —  Southern  R.  Co.  z/.  Cook,  suit.     Ramsay   v,    Robinson,  86  Hun 

106  Ga.  450;  Savannah,  etc.,  R.  Co.  v,  (N.  Y.)  511. 

At ki nson ,  94  Ga.  780.  Forel|pi  Corporation.  —  Compare  Farber 

Idaho. — Willmanv.  Friedman,  (Idaho  v.   National   Forge,   etc.,   Co.,   50  111. 

1894)  38  Pac.  Rep.  937.  App.  503. 

Illinois,  —  Franklin   L.   Ins.    Co.   v.  An  Answer  in  the  Nature  of  a  Cross- 

Hickson,  97  111.  App.  387,  197  111.  117.  bill,  seeking  affirmative  relief  as  well 

Kansas.  —  Kauter  v,  Entz,   8   Kan.  as  defending  against  liability,  is  such 

App.  788.  an  appearance  as  confers  jurisdiction. 

Kentucky,  —  Fleming  v,  Sinclair,  22  Campbell  v.  Mercer,  108  Ga.  103. 

Ky.  L.  Rep.  499,  58  S.  W.  Rep.  370:  After  a  Judgment  by  Default  Has  Been 

Standard    Furniture    Co.    v,    Sianley  Set  AaidOi  pleading  to  the  merits  waives 

(Ky.  1899)  SI  S.  W.  Rep.  611.  all  irregularity  in  bringing  the  defend- 

Oklahoma,  —  Fitzgerald    v,    Foster,  ant  into  court.     Morotock  Ins.  Co.  v. 

II  Okla.  558.  Pankey,  91  Va.  259. 

Oregon,  —  Smith  v.  Day,  39  Oregon  637.      1.    Hupfeld    v.    Automaton 

531.  Piano  Co.,  66  Fed.  Rep.  788. 

South     Carolina,   —   Rosamond     v,  Senrioe  of  Answer  by  Another  Attorney. 

Earle,  46  S.  Car.  9.  —  Under  the  Code  provision  that  the 

Texas,  —  Seley  v,  Whitfield,  24  Tex.  defendant's  appearance  must  be  made 

Civ.  App.  56.  by  serving  a  notice  of  appearance  or  a 

West  Virginia,  —  Totten  v,  Nighbert,  copy  of  a  demurrer  or  answer  on  the 

41  W.  Va.  800.  plaintiff's  attorney,  an   attorney   who 

A  If otion  to  Sismiii  the  Bill  is  in  the  asks  for  an  extension  of  time  to  answer 

nature  of  a  demurrer  and  operates  as  a  on  behalf  of  the  defendant  does  not 

submission  of  the  person  to  the  juris-  thereby   work   a  general    appearance 

diction.     Van  Dyke  v.  Van  Dyke,  (N.  for  the  defendant  so  as  to  preclude 

J.    1901)  49  Atl.  Rep.  II 16;  Albert  v,  service  of  answer  by  another  attorney 

Clarendon  Land  Invest.,  etc.,  Co.,  53  within  the  period  of  extension.     Bene- 

N.  J.  Eq.  623.  diet  V,  Arnoux,  i  N.  Y.  Ann.  Cas.  407; 

]>emurrer   to    Counterclaim  After  Be-  Paine  Lumber  Co.  v,  Galbraith,  38  N. 

moyal  to  and  Bemand  by  Federal  Court.  Y.  App.  Div.  68. 

—  Talbott  V.  Planters  Oil  Co.,  12  Tex.  2.  Frank  v,  Zeigler,  46  W.  Va.  614 

Civ.  App.  49.  \citing  a  Encyc.  of  Pl.  and  Pr.  637]; 

636*    1.  Memphis,  etc,  R.  Co.  v.  Slate  v^  Qlivert  163  Mo.  679;  Long  v. 
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638.  9.  Stipulations.  —  See  note  2. 

639.  10.  Waiver  of  Process  —  Adminion  of  Senrioe.  —  See  note  i. 
Agreement.  —  See  note  2. 

11.  Taking  Part  in  Proceedings.  —  See  note  3. 

Newhouse,   57  Ohio  St.  348;  Ruhland  In  California  it  has  been  held  under  a 

cr.  Alexander.  19  Pa.  Co.  Ct.  577.     See  statute  that  a  mere  oral  statement  by 

also  supra,  XV.  5.  IVhen  Special  Pro-  the  defendant  to  the   plaintiif  that  he 

vision  Is  Converted  into  General  One —  may  enter  judgment  is  not  an  appcar- 

Want    of  Jurisdiction    and    fVanl    of  ance  so  as  to  excuse  service  of  process 

Equity,  within   the  statutory   lime    fiom    ihe 

To  Diamiss  Suit.  —  Dudley  v.  White,  commencement  of  the  action.     Siski- 

(Fla.   1902)  31  So.  Rep.  830;  Blair  v,  you  County  Bank  r.  Hoyt,  132  Cal.  81. 

Henderson,  49  W.  Va.  282.  3.  Introdaoing  Evidence.  —  Schafer  z. 

Security  for  Costs.  —  See  also  Benoit  Moe,  72  III.  A  pp.  50. 

V.  Re  voir,  8  N.  Dak.  226.  where  the  de-  Appearing  as  a  Witness  is  not  an  ap- 

fendant  moved  to  dismiss  for  want  of  pearance  to  the  action.     Commercial 

jurisdiction  and  at  the  same  time  be-  State  Bank  v,  Rowley,  (Neb.  1902)  89 

cause  there  was  no  security  for  costs,  N.  W.  Rep.  765. 

etc.  The  Defendant's  Preeenoe  at  the  Taking 

To  Correct  Becord.  —  Sun   Mut.   Ins.  of  Depositions  does  not  commit  him,  he 

Co.  V.  Crist,  (Ky.  1897)  39  S.  W.  Rep.  not   having    been    personally    served 

837.  with  process,  to  the  jurisdiction  of  the 

Kew  York.  —  Notice  of  a   motion  is  court.     Anderson  v.  Anderson,  55  Mo. 

not  an   appearance.     Springfield   Me-  App.  268. 

tallic  Casket  Co.  v,  Wielar,  (N.  Y.  City  I^nring  a  Copy  of  the  Complaint  and 

Ct.  Gen.  T.)  26  Misc.  (N.  Y.)  863.  having  costs  taxed  against  the  plaintiff 

63S.  2.  Time  to  Plead. —  If  no  fur-  is  the  exercise  of  a  right  which  'he 
ther  steps  are  taken  by  the  defendant  code  gives  only  to  a  party,  and  operates 
within  the  extended  time  the  plaintiff  as  an  appearance  to  the  action.  Brock- 
is  entitled  to  a  judgment  by  default,  way  v,  W.  &  T.  Smith  Co.,  (Colo.  App. 
Cook  ■'.  American  Exch.  Bank,  129  N.  1901)  66  Pac.  Rep.  1073. 
Car.  149.  Participating  in   InsolToncy   Proceed- 

A  Stipulation  for  Adjournment  before  a  ings.  —  Where  a  creditor  appeared  in 

justice  of    the  peace  is  a  general  ap-  insolvency  proceedings,  filed  his  claim, 

pearance.     Deering    v.    Venne,    7   N.  and  later,  voluntarily  or  in  response  to 

Dak.  576.  some  notice,  again  appeared  and  filed 

Agreement  to  Beinstate  Motion  Attack-  opposition  to  the  granting  of  the  in- 

ing    Jnrisdiction.  —  Where    a    motion  solvent's  discharge,   he  was   held  to 

to  dismiss  solely  for  lack  of  jurisdic-  have  made  a  general  appearance.     In 

tion  over  the  defendant's  person  was  re  Yoell.  131  Cal.  581. 

inadvertently   overruled   pending  the  Appearanoe  After  Judgment  and  Sale, 

taking  of  testimony  upon  it,  an  agree-  —  By  Exception  to  a  Report  of  Sale  and 

ment  signed  by  the  parties  for  reinstate-  appeal   after  a  decree  pro  confesso  a 

ment  of  the  motion  does  not  amount  to  nonresident  defendant  enters  an  ap- 

a  general  appearance  of  the  defendant  pearance.     Except  under  special   cir- 

so  as  to  preclude  the  court  from  there-  cumstances  the  entry  of  an  appearance 

after  hearing  the  motion.     Evansville  is   necessarily  an  appearance   for  all 

Grain  Co.  v.  Mackler,  88  Mo.  App.  186.  purposes.      Akin    v,    Watson.   (Tenn. 

639.     1.  See   Russell   v.   Craig,   10  Ch,  1899)  52  S.  W.  Rep.  905,  citing  2 

Colo.  App.  428.  Encyc.  of  Pl.  and  Pr.  639. 

2.  Written  Entry  of  Appearance  and  A  Motion  to  Redeem  land  from  a  lien 
waiver  of  service  of.  process,  whether  fixed  upon  it  by  the  judgment  operates 
filed  with  the  petition  or  afterwards  as  an  appearance.  Baker  v.  Agri- 
(Salina  Nat.  Bank  v,  Prescott,  60  Kan.  cultural  Land  Co.,  62  Kan.  79. 
490),  or  the  indorsement  on  a  defective  An  Objection  to  Appraisement  and  Con- 
summons  of  acceptance  of  service  and  flrmation  will  constitute  a  general  ap- 
entry  of  appearance,  will  constitute  a  pearance.  Nebraska  L.  &  T.  Co.  v. 
submission  to  the  jurisdiction.  Rus-  Kroener,  (Neb.  1901)  88  N.  W.  Rep. 
sell  V.  Craig.  10  Colo.  App.  428.  499;  Nelson  v,  Nebraska  L.  &  T.  Co  , 

Verbal  Authority  to  Enter  Judgment. —  62  Neb.  549. 
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639.    XVn  Erect  of  Oeke&al  Appear ahce  —  1.  Juriadic- 
tion  Over  Person.  —  See  note  4.     See  also  J  U  risdiction. 
649.     Vonroiideiits.  —  See  note  I. 

7or«lgn  Corporationi.  —  See  note  2, 
643.     MakM  One  a  Party.  —  See  note  2. 


639*    4.  Eppsz;.6uckniastet.i04Ga.  643.     1.  Epps  v.   Buckmaster,   104 

698;  America nMut.  L.  Ins. Cn.z/. Mason,  Ga.  698    citing   2  Encyc.  of  Pl.  and 

(Ind.  1902)64  N.  E.  Rep.  525;  Graham  Pr.  640-642];  New  Albany  Mfg.  Co.  v. 

Z-.  Cass  Circuit  Judge,  108  Mich.  425,  Suizer,  (Ind.  App.  1902)63  N.  E.  Rep. 

in  each  of  which  cases  ihe  court  cited  2  873;  Flint  v.  Comly,  95  Me   251  [citing 

Encyc.  of  Pl.  and  Pr.  639.     See  also  2  Encyc.  of  Pl.  and  Pr.  639,  holding 

the  following  cases:  that  the  principle  is  equally  applicable 

Colorado, — Clemes  r.  Fox,  25  Colo,  to  causes   in   equity  as  to  actions  at 

39.  law];    Akin    v,    Watson,    (Tenn.   Cb. 

Georgia,  —  Stamps  v,  Hardigree,  100  1899)  52  S.  W.  Rep.  905. 

Ga.  160.  Rule  Eeetricted.  —  In  Hay  v,  Tuttle, 

Illinois,  —  Martin  v.  Martin,  74  III.  67  Minn.  56,  it  was  held  by  a  majority 

App.  215;  Crews  v.  Chase,  66  111.  App.  of   the   court  that  where  a  defendant 

344.  was  compelled  to  appear  in  order  to 

Kansas,  —  Burnham  v,  Lewis,  (Kan.  protect  his  property  from  attachment 

1902)  70  Pac.  Rep.  337;  Stale  Bank  v,  in  an  action  ostensibly  for  conversion, 

Gruver,  7  Kan.  App.  695.  it  would  be  a  constructive  fraud  upon 

Massachusetts,     —     Rothschild       v.  him,  amounting  to  a  breach  of  comity. 

Knight,  176  Mass.  48:  Conefy  v.  Hoi-  to  allow  the  plainiifT  to  change  front 

land,  175  Mass.  469.  and  avail  himself  of   the  defendant's 

Michigan,  —  Dunlap    v,    Byers,    no  appearance  for  the  purposes  of  an  ac- 

Mich.  109.  tion  to  set  aside  a  transfer  and  for  the 

Missouri,  —  McClure    v.    Paducah  return  of   the  property,  in   which  the 

Iron  Co.,  90  Mo.  App  567;  Jones  v.  St.  courts  of  that  state  could  never  have 

Louis,  etc.,  R.  Co.,  89  Mo.  App.  653;  obtained  jurisdiction  of  the  defendant 

Miller-Arthur  Drug  Co.  v.  Curtis,  (Mo.  except  by  voluntary  appearance. 

App.  1902)  67  S.  W.  Rep.  712.  Actual  Presence  of  Konresident.  —  If  a 

Nebraska,  —  Ragan    ^.    Morrill,    43  nonresident  defendant  is  in  the  state 

Neb.  361;  Shabata  v.  Johnston,  53  Neb.  of  his  residence  when  he  signs  an  entry 

12.  of   appearance,    this  will  nevertheless 

New  Jersey,  —  Albert    v.   Clarendon  operate   as   an  appearance.     He  need 

Land  Invest.,  etc.,  Co..  53  N.   J.   Eq.  not   be   present  within    the  territorial 

623.  junsdiction  of  the  court  at  the  time  he 

South  Carolina,  —  Cone  v.   Cone,  61  appears.      Epps    v.    Buckmaster,    104 

S.  Car.  512;  Ex  p,  Keeler,  45  S.  Car.  Ga.  698. 

537.  2.  Townes  v.  Augusta,  46  S.   Car. 

South  Dakota,  —  Pollock  %i.  Pollock,  15. 

9  S.  Dak.  48.  Conducting  Defense  for  Actual  Defend- 

Hew  Cause  of  Action.  —  Although  by  ant  under  Contract.  —  Where  a  nonresi- 
pleading  the  patty  enters  an  appear-  dent  corporation  which  cannot  be 
ance,  he  does  not  thereby  convert  the  served  with  process  and  does  not  in- 
statement  of  a  new  cause  of  action  tend  to  become  a  party  defends  for  the 
in  an  amended  petition  into  a  mere  actual  defendant,  in  accordance  with  a 
amendment,  and  if  the  amendment  is  contract,  it  does  not  thereby  voluntarily 
*in  reality  a  distinct  cause  of  action  ii  appear  so  as  to  justify  the  court  in 
is  open  to  all  defenses  which  attached  making  it  a  party  to  the  record.  Bid- 
to  it  at  the  time  it  was  pleaded.  Ber-  well  v.  Toledo  Consol.  St.  R.  Co.,  72 
nard  v.  Mott,  89  Mo.  App.  403.  Fed.  Rep.  10. 

After  Loss  of  Jurisdiction  by  an  TTnau-  643.    2.  Benson  v.  Shines,  107  Ga. 

thoriied  A^oumment  a  general  appear-  406;  Farmers'  Nat.  Bank  v.  Backus,  64 

ance  will  operate  as  a  submission  to  Minn.  43;  Nelson  v.  Nebraska  L.  &  T. 

the  jurisdiction  of  the  justice.    Gilmore  Co.,  62   Neb.    549.     Compare  Frank  v, 

V.  Lichtenberg,  (Mich.  1902)  88  N.  W.  Zeigler,  46  W.  Va.  614. 

Rep.  629;  Benoit  v,  Revoir,  8  N.  Dak.  Error  in  Order.  —  Denver,  etc.,  R.  Co. 

226.  ?'.  Loveland,  16  Colo.  App.  146;  John- 
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644.    2.  Waives  Prooeas.  —  See  note  i. 
643.     Hoticses.  —  See  note  i. 


son  L.  &  T.  Co.  V,  Burr,  7  Kan.  App. 

703. 

So  where  a  proceedinf^;  is  continued 
against  the  successor  in  office  of  the 
first  defendant,  failure  to  bring  in  the 
successor  by  process  is  cured  by  his 
appearance.  Parks  v.  Hays,  11  Colo. 
App  415. 

A  New  Party  by  Amendment  Brought 
in  by  Alias  Summons  cannot,  after  ap- 
pearing and  pleading,  object  that  he 
was  not  a  party  and  bound  by  the  pro- 
ceedings. Miller  v.  Allentown,  etc.. 
Rapid  Transit  R.  Co.,  181  Pa.  St.  622. 

Parties  Who  Have  No  Interest  cannot 
by  intervening  give  life  to  a  proceed- 
ing in  which,  by  reason  of  fatal  defects 
in  the  process,  the  court  has  acquired 
no  jurisdiction  of  the  subject-matter  or 
of  the  real  party  in  interest.  State  v, 
Manitowoc,  92  Wis.  546. 

Objection  to  fiemedy.  —  In  an  action 
to  establish  an  interest  in  a  mining 
lease  there  was  judgment  in  favor  ot 
the  plaintiff  and  the  court  allowed  the 
defendant  to  make  sales  of  ore.  Sales 
were  made  and  the  purchaser  there- 
after, on  petition  by  the  plaintiff  filed 
in  the  original  action,  was  required  to 
file  an  account.  It  was  held  that  such 
purchaser,  by  filing  its  account  and 
p.iying  into  court  the  petitioner's  share 
of  the  proceeds  nf  ore  purchased  by  it, 
submitted  to  the  jurisdiction  and  could 
not  be  heard  to  say  that  a  separate  ac- 
tion should  have  been  brought  against 
it.  Boston,  etc..  Smelting  Co.  v.  Reed, 
23  Colo.  523. 

644.  1.  Frank  v.  Zeigler,  46  W. 
Va.  614,  citing  2  Encyc.  of  Pl.  and 
Pr.  632-637.  See  also  the  following 
cases: 

Alabama, — Tyson  v.  Chestnut,  118 
Ala.  387. 

Georgia,  —  Savanah,  etc.,  R.  Co.  v, 
Atkinson,  94  Ga.  780. 

Idaho, — Willman  v.  Fried  man,  (Idaho 
1894)  38  Pac.  Rep.  937. 

Illinois,  —  Mc Murray  v,  Thede,  86 
111.  App.  555;  Meilinger  v.  People,  83 
111.  App  436;  Udell  V,  Slocum,  56  III. 
App.  216. 

Iowa,  —  Willenburg  v,  Hersey,  104 
Iowa  699. 

Kentucky, — Cavanaugh  v.  Willson, 
(Ky.  1896)  35  N.  W.  Rep.  918. 

Afissouri.  —  Marx  v.  Hart.  166  Mo. 
503;  Mankameyer  v,  Egelhoff,  161  Mo. 
200. 


Nebraska,  —  State  v.  Smith,  57  Neb. 
41;  Merchants  Sav.  Bank  v,  Noll,  50 
Neb.  615. 

New  York,  —  Matter  of  Post,  (Surro- 
gate Ct.)  30  Misc.  (N.  Y.)  551,  as  to 
waiver  of  issue  and  service  of  citation 
in  a  proceeding  begun  before  the  enact- 
ment of  Code  Civ.  Pro.  N.  Y.,  §  2528, 
authorizing  such  waiver  only  by  an  in- 
strument in  writing. 

North  Carolina.  —  Webb  v.  Hicks, 
125  N.  Car.  201. 

North  Dakota,  —  In  Deering  v, 
Venne,  7  N.  Dak.  576,  it  was  objected 
that  under  a  statute  providing  that 
*'  an  appearance  for  any  purpose  (ex- 
cept to  interpose  or  maintain  an  objec- 
tion to  the  iurisdiction  assumed  under 
the  process)  is  a  voluntary  appear- 
ance," no  action  could  be  commenced 
unless  the  parties  plead  as  well  as  ap- 
pear and  hence  no  appearance  could 
be  made  so  as  to  waive  jurisdictional 
objections.  The  court  held  that  the 
contention  would  be  correct  only  when 
no  summons  was  issued,  as  by  statute 
in  such  a  case  the  legislature  permitted 
litigants  to  institute  an  action  by 
voluntary  appearance  before  the 
magistrate,  followed  by  pleadings  on 
both  sides,  but  that  the  contention  was 
not  correct  in  an  action  already  begun 
by  summons. 

Oklahoma. —  Fitzgerald  v,  Foster, 
II  Okla.  5S8. 

IVest  Virginia,  —  Chilhowie  Lumler 
Co.  V,  Lance,  50  W.  Va.  636;  Totten  v, 
Nighbert,  41  W.  Va.  800. 

Eqnivalent  to  Senrioe  as  of  l>ate  of  Ap- 
pearance.—  Voluntary  appearance  is 
equivalent  to  personal  service  on  the 
day  when  notice  of  appearance  is 
served.  Eleventh  Ward  Bank  v. 
Powers,  43  N.  Y.  App.  Div.  178. 

645.  1.  Illinois,  —  Taylor  v,  Tay- 
lor, 52  111.  App.  527. 

Indian  Territory,  —  Shapleigh  Hard- 
ware Co.  V,  Perry,  2  Indian  Tet.  238. 

Iowa.  —  Kilmer  z*.  Gallaher,  (Iowa 
1902)  88  N.  W.  Rep,  959. 

Kentucky,  —  Fleming  v.  Sinclair,  22 
Ky.  L.  Rep.  499,  58  S.  W  Rep.  370; 
Miller  v.  Cavanaugh,  99  Ky.  377. 

Minnesota.  —  Hurst  v.  Marlinsburg, 
80  Minn.  40. 

Missouri.  —  King  v.  King,  73  Mo. 
App.  78. 

Nebraska,  —  Scarborough  v.  Myrick, 
47  Neb.  794. 
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646.  3.  Defects  in  Process.  —  See  note  3. 

647.  Mianomar.  —  See  note  I.     See  also  NAMES. 


£//aA.  — Wells    V.    Kelley.    12    Uuh 

437. 

United  States,  —  Crawford  v.  Fosier, 
83  Fed.  Rep.  Q75,  53  U.  S.  App.  669. 

ContaBt  of  Election.  —  State  v,  Spencer, 

164  Mo.  48. 

Probate  Court.  —  See  also  Dredla  v, 
Baache,  60  Neb.  655. 

Tax  and  Condemnation  Proceeding!  — 
Tax  Proceedings.  —  McChesney  v.  Peo- 
ple,   178   111.    542;  Nicholes  v.  People, 

165  111.  502;  Zeigler  v.  People,  164  III. 
531:  Cairo,  etc.,  R.  Co.  v.  Mathews, 
152  III.  153. 

Citation  or  Kotice  on  Amendment  is 
waived  by  appearance.  Turner  v, 
Houston,  21  Tex.  Civ.  App.  214: 
Hinchman  v.  Herring,  (Tex.  Civ.  App. 
1896)  37  S.  W.  Rep.  184. 

Supplemental  Proceedings.  —  Appear- 
ance before  the  clerk,  in  supplemental 
proceedings,  waives  insufficiency  of 
the  service  of  notice.  Hinsdale  v. 
Underwood,  116  N.  Car.  593. 

Objection  to  Service  of  Order  to  Show 
Cause. —  Foley  v,  Foley,  120  Cal.  33. 

Conditional  Order  of  Bevivor  should  be 
served  in  the  same  manner  as  a  sum- 
mons, but  failure  in  this  regard  is 
waived  by  voluntary  general  appear- 
ance. Missouri  Pac.  R.  Co.  v.  Fox,  56 
Neb.  746. 

Objection  by  Codefendant.  —  Objection 
by  one  defendant  that  process  was  not 
issued  for  or  served  upon  another  de- 
fendant is  of  no  avail,  the  latter  party 
having  appeared  and  defended  by 
counsel.     Tew  v.  Henderson,  116  Ala. 

545- 
Preience  of  Attorney.  —  Where,  after 

judgment  is  paid  and  satisfied,  a  mo- 
tion is  made  to  retax  costs,  the  mere 
presence  of  the  attorney  of  the  oppo- 
site party  in  the  courtroom  when  the 
ruling  on  the  motion  is  enlered  will 
not  constitute  an  appearance.  Iowa 
Sav.,  etc.,  Assoc,  v.  Chase,  (Iowa  1902) 
91  N.  W.  Rep.  807. 

646.     8.  Arizona.  —  Clark  v,  Morri- 


ll. Downs,  74  Conn.  87,  as  to  irregu- 
larity in  signing  a  scire  facias  by  an 
assistant  clerk. 

Florida,  —  Parkhurst  r.  Stone,  36 
Fla.  45O. 

Idaho.  —  Morris  v.  Miller,  (Idaho 
1895)  40  Pac.  Rep.  60. 

Illinois.  —  Franklin  L.  Ins.  Co.  v. 
Hickson,  197  III.  ir7;  Kinsella  v. 
Cahn,  185  111.  208. 

Kansas.  —  Newion  First  Nat.  Bank 
V.  Briggs,  6  Kan.  App.  684,  as  to  de- 
fective notice 

Maryland.  —  Harrison  v.  Morton,  87 
Md.  671. 

Michigan.  —  Fisher  v.  Hardwood 
Mfg.  Co.,  120  Mich.  490. 

Montana.  —  Stale  v.  Napton,  24 
Mont.  450. 

Nebraska.  —  McCormtck  Harvesting 
Mach.  Co.  V.  Scott,  (Neb.  1902)  89  N. 
W.  Rep.  410;  Omaha  L.  &  T.  Co.  Sav. 
Bank  v.  Knight.  50  Neb.  342. 

New  York.  —  Layton  v.  McConnell, 

61  N.  Y.  Appf.  Div.  447:  McKey  v. 
Lockner,  43  N.  Y.  App.  Div.  43:  Pat- 
rick V.  Williamson,  19  N.  Y.  App.  Div. 
451;  Springfield  Metallic  Casket  Cu. 
V.  Wielar,  (N.  Y.  City  Ct.  Gen.  T.)  26 
Misc.  (N.  Y.)  863. 

Pennsylvania.  —  Beltzhoover  v. 
Beltzhoover,  173  Pa.  St.  213;  Brinton 
V.  Hogue.  172  Pa.  St.  366. 

South    Carolina.  —  Baker    v.    Irvine, 

62  S.  Car.  293. 

South  Dakota.  —  In  re  Taber,  13  S. 
Dak.  62.  '     " 

Texas.  — Texas,  etc  ,  R.  Co.  v.  Mc- 
Carty,  (Tex.  Civ.  App.  1902)  69  S.  W. 
Rep.  229.  See  also  Edinburgh  Ameri- 
can Land  Mortg.  Co.  v.  Briggs,  (Tex. 
Civ.  App.  1897)41  S.  W.  Rep.  1036 

Utah.  —  Keyser  v.  Pollock,  20  Utah 

371. 

Virginia.  —  New  River  Mineral  Co. 
V.  Painter,  100  Va.  507. 

IVest  Virginia.  —  Groves  v.  Grant 
County  Ct.,  42  W.  Va.  587;  Blair  v. 
Henderson,   49  W.   Va.   282;  State    v. 


son,  fArlz.  1898)  52  Pac.  Rep.  985.  de-  Thacker  Coal,  etc.,  Co.,  49  W.  Va.  140. 
cided  under  a  statute  providing  that  an  Appearance  by  an  Agent  of  a  Corpora- 
answer  shall  constitute  an  appearance    tion,  in  a  justice's  court,  cures  defective 


and  dispense  with  the  issuance  of  sum- 
mons. 

Colorado.  —  Paul  v.  Rooks,  16  Colo. 
App.  44;  People  u.  Weiss-Chapman 
Drug  Co.,  10  Colo.  App.  507;  Parks  ^/. 
Hays,  II  Colo.  App.  415. 

Connecticut,  —  Danbury    Sav.    Bank 


service  of  summons  on  the  agent. 
Behan  v.  Phelps  County  Ct.,  27  Misc. 
(N.  Y.)  718. 

647.  1.  Whitcomb  v.  Hooper,  81 
Fed.  Rep.  946,  53  U.  S.  App.  410,  as  to 
the  effect  of  answering  to  the  merits 
by  correct  name. 
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648,  Time.  —  See  note  I, 

Berved  by  VnanthoriMd  Poij^on.  —  See  note  2. 
FrMeribed  Form.  —  See  note  4. 

649.  Yarianoe.  —  See  note  I. 

Void  and  Illegtl.  —  See  note  2. 
6«iO.     PnbUeation.  —  See  note  2. 
691.    4.  Other  Matters  —  Bemtdy  at  Law.  —  See  note  2. 

Irregularities  in  Inferior  Courts.  —  See  note  3. 

633.  XVin.  Validatihg  Void  Judoxent  by  Subssqusht 
Appeabakoe  —  1.  Special  Appearance  to  Vacate  Judgment.  —  See 
note  2. 

694.    2.  What  Is  Such  Special  Appearance.  —  See  note  i. 

64t(.     1.  Smith  v.  Smith,   13    Colo.  MO.    2.  San   Diego  Sav.    Bank  v. 

App.  295;  Gallagher  v.  Maclean,  7  Pa.  Goodsell,  137  Cal.  420;  In  re  Yoell,  131 

Super.  Ct.  408,  42  W.  N.  C.  (Pa.)  172.  Cal.   581  (as  to  waiver,  by  a  creditor 

Before  Jnstioe  of  the  Peaoa.  —  Where  a  who  appeared  in  insolvency  proceed- 

Bummons  of  a  justice  of  the  peace  re-  ings,  of  objection  to  proof  of  publica- 

quires  appearance    within    less    time  tion   of    notices);    In  re   Brooks,    no 

than  is  provided  by  the  statute,  the  de-  Mich.  8;  Spencer  v,  Wolfe,  49  Neb.  8; 

fendani  waives  the  defect  by  appearing  Chairon   Bank   v.   Anderson,  6  Wyo. 

and  answering  and  demurring  to  the  518. 

merits.      Rosamond    9.    Earle,   46  S.  651.    8.  Contra.  —  Syracuse   Rapid 

Car.  9.  Transit  R.   Co.   v.  Salt   Springs  Nat. 

8.  Seedhouse   v.    Broward,   34    Fla.  Bank,  (Supm.  Ct.)  28  Misc.  (N.  V.)  619. 

509;  Griswold  r.  Nichols,  in  Wis.  344,  8.  Barker  r.  Smith,  qo  111.  App.  595; 

as  to  service,  when  a  sheriff  is  a  party,  Hendrickson  v.  Trenton  Nat.  Bank,  81 

by  a  coroner  instead  of  by  a  constable.  Mo.  App.  332. 

Writ   of  Bepleyin.    —   Abington    v.  Failure  to  Note  the  Plaoe  to  Which  a 

Steinberg,  86  Mo.  App.  639,  as  to  the  Case  Is  A^jonmed  is  cured  by  general 

objection  that  the  writ  of  replevin  was  appearance.     Fulton  v.  State,  103  Wis. 

served  by  one  as  deputy  constable  who  238. 

had  not,  in  fact,  been  appointed  to  that  Failnre  to  File  a  Petition  when  the  Ac- 
position,  tion  Is  Commenced  is  waived  by  appear- 

4.  Russell   V,  Craig.   10  Colo.   App.  ing    and     answering.       Herkimer    v. 

428;  Thorhill  v,  Stephany,  66  N.  J.  L.  Keeler,  109  Iowa  680. 

171 ;  Johnson  v.  Algor,  65  N.  J.  L.  363.  653,    8.  Wren    v,    Johnson,   62  S. 

Befeots  Kade  Apparent  by  Complaint.  —  Car.  533. 

Where  the  defendant  is  compelled  to  Betting  Aside    Judgment.  —  Sou  them 

appear  to  demand  a  copy  of  the  com-  Bldg  ,  etc.,  Assoc,  v,  Hallum,  59  Ark. 

plaint  in  an  action  in  which  the  sum-  583:  Al»rams  t\  Fine,  (Supm.  Ct.  App. 

mons.  though  otherwise  sufficient   in  T.)   28   Misc.   (N,    Y.)   533;  Greene  v, 

form,  does  not  show  the  natare  of  the  Woodland  Ave.,  etc.,  R.  Co.,  62  Ohio 

action,  service  of  a  general  notice  of  Si    67. 

retainer  will  not  preclude  a  motion  to  Arrest  of  Judgment.  —  Where  a  mo- 
set  aside  a  summons  which  does  not  tion  to  set  aside  default  judgment, 
show  that  the  action  is  for  a  penalty,  made  on  the  ground  that  the  defend- 
under  a  statute  requiring  such  show-  ant  was  not  served  with  a  copy  of  the 
ing,  as  the  defect  appears  only  upon  complaint,  is  denied  and  a  motion  in 
the  service  of  the  complaint.  Farm-  arresr  of  judgment  is  then  granted, 
ers\  etc..  State  Bank  v.  Stringer,  75  after  which  the  defendant  answers,  he 
N.  Y.  App.  Div.  127.  submits  himself  to  the  jurisdiction  of 

640.    1.  Between  Summons  and  Copy,  the    court.      Springston    v,    Wheeler, 

—  Frazier  :•.  Douglass,  57  Kan.  809.  3  Indian  Ter.  388. 

8.  Senrioe  of  Ha^as  Corpus  on  Sunday  654.    1.  Application  to  Set  Aside  Pro 

is  not  waived  by  appearance  and  plead-  Confesso.  —  In  Mark  Twain  Lumber  Co. 

ing,  as  the  proceeding  is  void.     People  v,   Lieberman,   106  Tenn    153,  it  was 

V.   Dewey,    (Supm.   Ct.   Spec.   T.)  23  held  that  an  application  to  set  aside  a 

Misc.  (N.  Y.)  267.  dtcve^  pro  c9n/esso  for  want  of  jurisdic- 
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655.  8.  When  Appearance  Becomes  General.  —  See  note  i. 
4.  Effect  of  General  Appearance.  —  See  note  2. 

656.  See  note  i . 

657.  XIX.  JUBIBDICTIOH  OF  SUBJECT-KATTEB.  —  See    note  4. 
See  also  JURISDICTION. 

659.  XXI.  C0UBT8   OF  LixiTEB  JUBI8DICTI0H  —  1.  Introdnc- 

tory.  —  See  note  3. 

660,  BtatutM  Fretoribing  CoontieB.  —  See  notes  1 ,  2. 

tion  and  for  permission  to  plead  in  Downs,  74  Conn.  87;  White  z/.  Mis- 
abatement,  or  if  such  plea  could  not  be  souri,  etc.,  R.  Co.,  72  Mo.  App.  400; 
considered,  then  for  permission  to  file  Rocheport  Bank  v.  Doak,  75  Mo.  App. 
an  answer,  was  not  a  submission  to  332;  Collier  v.  Wilson,  56  Mo.  App. 
the  jurisdiction,  but  was  an  appearance  420;  Strauss  v,  Jacobs.  10  Ohio  Dec. 
for  the  purpose  of  contesting  the  juris-  132,  7  Ohio  N.  P.  258;  Ballou  v.  Farns- 
diction.  worth,   4  Ohio    Dec.   (Reprint)  88,    1 

65ft*     1.  Henry    r.    Henry,    15    S,  Cleve.     L.     Rec.     17;     Richardson's 

Dak.  80;  Gilbert-Arnold   Land  Co.   v.  Guardianship,  39  Oregon  246;  Chadron 

O'Hara,  93  Wis.  194,     Sec  also  Jean-  Bank  v.  Anderson,  6  Wyo.  518. 

nette  r.  Roehme,  T97  Pa.  St.  230  yquoi-  Baised  on  Appeal.  —  Appearance   on 

ing  2  Encyc.  of  Pl.  and  Pr.  654-657];  appeal  cannol  confer  jurisdiction  of  ihe 

Scarborough  v.  Myrick,  47  Neb.  794.  subject-matter,  as  the  appellate  court 

In Kabratka  an  application,  under  the  has  only  such  jurisdiction  as  the  lower 

statute,  to  vacate  a  deficiency  judg-  tribunal  possessed.     Stenberg  v.  State, 

ment  on  the  ground  of  irregularity  in  48  Neb.  299.     See  also  Exceptions  and 

obtaining  it  admits  jurisdiction  of  the  Objections. 

parties  as  to  all   proceedings  in  the  Cor]>oration.  —  Seiser     Bros.    Co.    v. 

case,   but  this  fact  does  not  militate  Potier  Produce  Co.,  (Supm.  Ct.  Spec, 

against  the  authority  of  the  court  to  T.)  23  Civ.  Pro  (N.  Y.)  348. 

hear  the  application.     Fisk  v.  Thorp,  Justice  of  the  Peace.  —  Appearance  be- 

60  Neb.  713.  fore  a  justice  of  the  peace  in  an  action 

8.  Certiorari  to  review  the  proceed-,  for  trespass  will  not  confer  jurisdiction 

ings  of  a  board  of  supervisors,  directed  in  the  absence  of  the  affidavit  required 

to  the  county  clerk  instead  of  to  the  by   statute.      Breeding    v,   Adams,    2 

board,  confers  no  jurisdiction  of  the  Marv.  (Del.)  378. 

person  or    the    subject-matter.      The  6ft9.     8.  Fosha  v.   Western   Union 

attempted   appearance    of    the    board  Tel.  Co.,  114  Fed.  Rep.   701  \citing  2 

after  judgment  will  not  aid  the  judg-  Encyc.  of  Pu  and  Pr.  639];  Hicks  v. 

ment,  and  this  without  questioning  the  Steel,   126  Mich.  408;  Southern  Rock 

effect  of  an  appearance  by  a  natural  Island  Plow  Co.  t/.  Pitluk,  (Tex..  Civ. 

person,  in  his  own  right,  after  judg-  App.  1901)63  S.  W.  Rep.  354;  Scley  v. 

ment,  in  an  ordinary  action.     State  v.  Whitfield,  24  Tex.  Civ.  App.  56;  Seley 

Manitowoc,  92  Wis.  546.  v.  Parker,  (Tex.  Civ.  App.  1898)  45  S. 

6»ft6*  1.  wickham  v.  South  Shore  W.  Rep.  1026  (as  to  waiver  of  privilege 
Lumber  Co.,  89  Wis.  23;  Pfister  v.  by  appearing  and  consenting  to  con- 
Smith,  95  Wis   51.  tinuance);    Edgcll   v.  Felder,  84   Fed. 

Motion    to    Set    Aside    Jndgment.   —  Rep  69  52  U.  S.  App.  417;  Whitcomb 

Thompson    v.    Alford,    135    Cal.    52;  v.  Hooper,  81  Fed.  Rep.  946,  53  U.  S. 

Rarra  v.  People,  (Colo.  App.  1902)  69  App.   410.     See    also    supra,    XV.    3. 

Pac.  Rep.  1074;  Moses  v.  H  off  master.  States  Where  Special  Appearance  Is  In- 

64  Kan.   142;    Neosho  Valley  Invest,  hibited. 

Co.  v.  Cornell,  60  Kan.  282;  Johnson  060.    1.  DefensebyAnswer.  —  In  AV 

L.  &  T.  Co.  V.  Burr,  7  Kan.  App.  703.  braska  if  the  defendant  is  for  any  rea- 

Motion  to  Vacate,  Kot  on  Jurisdictional  son  privileged  from  suit  in  the  county 

Grounds  but  to  be  let  in   to  answer,  where  or  at  the  time  when  he  is  sued. 

waives  all  irregularities  in  the  service  he  may  set  up  the  want  of  jurisdiction 

of  process.     Mayer  v,  Mayer,  27  Ore-  by  answer  along  with  other  defenses, 

gon  133.  but  he  must  plead  such  want  of  juris- 

657.    4.  Cort  v.   Newman,  6  Colo,  diction  as  soon  as  he  is  called  upon  lu 

App.    154;     Danbury    Sav.    Bank    v.  answer,  and   cannot  set   it   up   in   an 
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665.  XZIL  By   Whom    Appsabavce   Cav    Bs    Kabb  —  1. 

Appearance  in  Person.  —  See  note  2. 

666.  2.  Plaintiff  Entering  Defendant's  Appearance.  —  See  note  i . 

668.  3.  Partners  —  Purtnenhip   Treated   as   Entity.  —  See  note  3. 

669.  4.  Husband  and  Wife.  —  See  note  2. 
6.  Corporations.  —  See  note  5. 

6T1.    6.  Infants.  —  See  note  i. 

673.  7.  Agents.  —  See  notes  i,  2. 

8.  Insane  Persons.  —  See  note  5. 

674.  9.  Executors  and  Administrators.  —  See  note  i. 

675.  XXm.  Appeasahcs  by  Attoknets  at  Law  —  1.  'Intro- 
ductory —  Wamnt  of  Attomey.  —  See  note  3. 

amended  answer  after  he  has  pleaded  process   may  be  served,  may,  it  has 

to  the  merits.     Baker  v.  Union  Stock  been   held,   appear  for   his  principal. 

Yards  Nat.  Bank,  (Neb.  1902)  89  N.  W.  and  if  the  principal  does  not  seasonably 

Rep.  269.  object  it   may   estop   itself.     Alliance 

060.    2.  After  BefoBal  of  Application  Assur.    Co.   v.   Bartlett,   9    N.    Mex. 

to  Change  the  Venne,  if   the  defendant  554. 

eniers  a  general  appearance  to  ihe  ac-  671.     1.  Lang  v.   Belloff,  53  N.  J. 

tion  he   waives  the  right  to  object  to  £q.  298. 

the  jurisdiction  over  his  person.     Pea-  673*     1.  Ward  v.  White,  66  111.  App. 

bodv  V.  Oleson.  15  Colo.  App.  346.  155.     But  see  Kanape  v.  Reeves,  137 

665.  2.  In  Person  or  by  Attorney —  Ala.  216. 

Defendant  May  Appear  in  Person  or  by  Before    Board  of   Sqaalisation.  —  See 

Attorney. —  Epps   v.   Buckmasier,    104  supra^  Xl\ .  Appearance  Be/ore  Boards^ 

Ga.   698;     Rothschild    v.    Knight,    176  Coufuils^   Commissioners^  Etc, 

Mass.  48;  Groves  v.  Grant  County  Ct.,  2.  Mnnicipal  Corporations.  —  Notwith- 

42  W.  Va.  587.  standing  the  service  of  process  upon  a 

666.  1.  State  v.  Union  Nat.  Bank,  municipal  corporation  may  be  made. 
145  Ind.  537,  wherein  the  attempted  under  the  statute,  upon  the  chairman 
appearance  was  by  the  filing,  by  the  of  the  board  of  trustees,  etc.,  such  offi- 
plaintiiT's  attorney,  of  an  answer  signed  cer  is  not  therefore  empowered  to  waive 
by  one  who  professed  to  be  the  de-  issuance  and  service  of  process  and 
fendant's  attorney  and  who  lived  in  to  enter  an  appearance  for  the  corpora- 
anoiher  slate.  tion,  and  a  judgment  based  on  such 

66S.    3.  Appearance  by  an  Attomey  appearance  is  void.    Chicago,  etc.,  R. 

for  a  Partnership  is  not  an  appearance  Co.    v,    Hitchcock    County,   60    Neb. 

foi   the    individual   members.     Ralya  722. 

Market  Co.  v.  Armour,  102  Fed.  Rep.  5.  See  also  Mullen  v»  Dunn,  134  Cal. 

530.  247. 

669.    2.  Taylor    v.    Welslager,    90  By  Guardian  and    Attorney.  —  Stoner 

Md.  414,  holding  thai   under  a  statute  v.  Riggs,  128  Mich.  129,  where  the  ap- 

giving  to  a  married  woman  power  to  pearance  was  by  a  guardian,  who  was 

make  a  contract  jointly  with  her  hus-  also  an  attorney  and  who  appeared  in 

band  and  making  her  liable  thereon,  both  capacities. 

and  providing  that  she  "  may  employ  674.     1.  Appearance  by  an  Adminis- 

counsel  and  defend  such  action  or  suit  trator  After  Revivor  waives  objection  by 

separately   or    jointly    with   her    hus-  him   to  want  of  jurisdiction  over  the 

band,"   the  admission   of    service    of  person    of    the    decedent.      Moses    v. 

summons  and  the  appearance  by  an  Hoffmaster,  64  Kan.  142. 

attorney  employed    by  her    husband  67ft.    3.  Appearance  by  One  Attomey 

without  her  authority  do  not  bind  her  in  Name  of  Another  Attomey.  —  Where 

and  are  a  nullity.  an  attorney  who  was  also  a  defendant, 

6.  An  Agent  of  a  Foreign  Corporation,  and  authorized  to  appear  for  his  code- 
under  a  statute  r  !quiring  a  foreign  cor-  fendant,  had  the  appearance  entered  in 
poraiion  doing  business  in  the  juris-  thenameof  another  attorney,  there  was 
diction  to  appoint  an  agent  upon  whom  no  delegation  of  discretion  or  authority, 
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678.  2.  Authority  to  Appear  Questioned  by  Oppofite  Party.  — 
See  note  2. 

679.  Pxwiimptioii.  —  See  note  I. 

680.  How  to  Qneotioii  Attorney*!  Authority.  —  See  note  2. 

689.  3.  Power  to  Bind  Those  for  Whom  They  Make  Unauthor- 
ized Appearance  —  a.  Presumption.  —  See  note  i. 

685.  c.  Domestic  Judgments  —  AnthoritiM  Holding  that  judg- 
ment Is  Valid ;  Semedy  Agalnit  Attorn^.  —  See  note  1 . 

689.     See  note  2. 

090,  Authorities  Holding  that  Judgment  Besting  on  Unauthorised 
Appearance  Is  Hullity.  —  See  note  2. 

693«     Party  Kay  Estop  Himself.  —  See  note  3. 

and  having  conducted  the  case  himself,  denied  is  not  an   appearance   by  the 

that  he  did  so  in  the  name  of  another  corporation.      International,   etc.,    R. 

attorney  is  a  difference  of  form  and  not  Co.   v,  Moore,   (Tex.  Civ.  App.   1895) 

of  substance.     Swartz  v.  Morgan,  163  32  S.  W.  Rep.  379. 

Pa.  St.  195.  6§0.    2.  Motion  Before  Txial.  —  An 

Authority  Signed  After  Bule  Obtained,  objectisn   relating  to  the  right  of  the 

—  An  order  to  show  cause  why  judg-  plaintiff's  attorney  lo  appear  for  the 

ment  against  the  defendants  should  not  plaintiff  is,  as  a  general  rule,  a  matter 

be  set  aside  was  based  upon  affidavits  for    motion   before   trial,  and    not   an 

of  an  attorney  who  had  appeared  and  issue    10    be  disposed  of  at  the  trial, 

answered   for   the   defendants    in   the  People  v.  Lamb,  85  Hun  (N.  Y.)  171. 

action,    one    of    the    defendants,  and  6§3.     1.  Famous  Mfg.  Co.  v.  WiU 

another  attorney,  the  latter  stating  in  cox,  180  111.  246. 

his  affidavit  that  he  was  one  of  the  de-  How  Long  Attorney's  Authority  Con- 
fcndants*  attorneys  and  made  the  affi-  tlnues. —  Where,  after  an  authuii/el 
davit  for  the  purpose  of  setting  aside  appearance  by  an  attorney,  the  client 
the  judgment  and  also  producing  at  dies,  and  the  attorney  suggests  the 
the  hearing  written  authority  to  ap-  death,  waives  process  against  the 
pear  for  the  defendants,  executed  five  heirs,  and  has  the  cause  revived,  judg- 
days  after  the  order  to  show  cause  was  ment  obtained  .against  the  heirs  will 
procured.  It  was  held  that  an  order  bind  them.  But  it  is  otherwise  if  an 
discharging  the  rule  on  the  ground  that  attorney  attempts  to  enter  an  appear- 
no  authorized  attorney  had  appeared  ance  in  the  first  instance  for  a  dead 
for  the  defendants  on  the  motion  was  man.  and  in  such  a  case  the  subsc- 
erroneous.  Olmstead  v.  Firth,  60  quent  steps  of  the  attorney  do  not  bind 
Minn.  126.  the  heirs.     Maury  z/.  Fitzwater,  88  F'ed. 

67§.    8.  Colorado  Coal,  etc.,  Co.  v.  Rep.  768. 

Carpiia,  6  Colo.  App.  248.  .  611ft.     1.   General    Appearanoe   under 

679.     1.  California,    ~    Matter    of  Authority  to  Appear  Speoially  is  held  id 

Meade,  (Cal.  1897)49  Pac.  Rep.  5.  bind   the  client.     Kramer  v.  Gerlach, 

Illinois.  —  Ferriss    v.    Commercial  (Supm.   Ct.  App.  T.)  28  Misc.  (N.  Y  ) 

Nal.  Bank,  55  III.  App.  2i8.  525. 

J/<«'«^.  —  Flint  I'.  Comly,  95  Me.  251.  6§9.    2.  Myers   v.   Prefontaine,  40 

Maryland,  —  Harrison  i/.  Morton.  87  N.  Y.  App.  Div.  603.     See  also  Mort- 

Md.  671.  gage  Trust  Co.  v.  Cowles,  3  Kan.  A|)p. 

Nebraska,  —  Missouri  Pac.  R,  Co.  v.  660. 

Fox,  56  Neb.  746.  690.     2.    Taylor   v.    Welslager,   90 

New  York.  —  People    v.    Lamb,    85  Md.  414. 

Hun  (N.  Y.)  171.  69a.    8.  Robb  v.  Vos.  155  U.  S.  13. 

Texas.  —  See  Texas,  etc.,  R.  Co.  v.  Though  a  tutrix  did  not  know  the 

McCarty,  (Tex.  Civ.  App.  1902)  69  S.  name  of  the  particular  attorney  who 

W.  Rep.  229.  conducted  succession    proceedings   in 

But  Appearanoe,  as  Amicus  Curiee,  of  her  name,  and  did  not  herself  employ 

the  attorney  of  a  corporation  to  object  him  nor  authorize  his  employment,  the 

to  the  service   of  a  writ   on  a  person  proceedings  taken  through  such  attot- 

whose  agency  for   the  corporation    is  ney  are*not  necessarily  void  and  roust 

30:^ 
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693.  How  to  BaiM  anMtion  of  NnlUty.  —  See  note  2. 

694.  Laches.  —  See  note  I . 

695.  XXIV.  Withdrawal  of  Appeakahce  —  1.  Must  Have 
Leave  of  Court.  —  See  note  i. 

2.  When  Leave  Granted.  —  See  notes  2,  3. 

696.  3.  Effect  of  Withdrawal  —  See  note  i . 

697.  Spedftl  Withdrawal.  —  See  note  2. 
Attorney's  Appearance  Withdrawn.  —  See  note  3. 

stand  jf  with  her  consent  **  an  *' attor-  an  appearance  for  another  has  no 
neyr  had  been  employed  and  she  had  standing  to  make  an  individual  appli- 
acted   upon  the  proceedings  taken  by     cation  to  withdraw  such  appearance  on 

the  ground  that  it  was  made  through 
a    mistake   of    the  attorney.      Woods 
V,    American  Pet-Dog   Club,   (N.    Y. 
City    Ct.   Gen.   T.)  33   Misc.   (N.   Y.) 

797. 

W6.  1.  Form  of  Sendee.  —  In 
Jenkins  v,  York  Cliffs  Imp.  Co.,  no 
Fed.  Rep.  807,  it  was  held  that  where 
in  a  suit  in  equity  the  court,  exercising 
its  equitable  power  in  that  regard, 
grants  an  application  of  an  attorney  to 


him  in  her  name.  Simonin  v.  Czar- 
nowski,  47  La.  Ann.  1334. 

693.  2.  Motion.  —  Du  Bois  v,  Clark, 
12  Colo.  A  pp.  220;  Taylor  v,  Welslager, 
90  Md.  414.  See  also  Douglas  v,  Hoff- 
man, 72  111.  App.  no. 

A  Petition  to  Strike  Off  Judgment  is  nor 
proper  where  the  judgment  is  regular 
on  its  face  and  the  objection  that  the 
appearance  was  unauthorized  is  not 
admitted,  but  the  judgment  can  only 


be  opened  and  the  disputed  fact  sent    strike  out  an  appearance  made  by  him 


10  the  jury.  Swartz  v.  Morgan,  163 
Pa.  St.  201. 

<I94.  1.  Abbett  z/.  Blohm,  54  N.  Y. 
App.  Div.  422. 

69ft.     1.  Famous  Mfg.  Co.  v,  Wil- 


through  misapprehension,  the  parties 
are  relieved  from  unintended  waivers 
of  fundamental  questions  as  to  juris- 
diction, but  that  an  appearance  having 
been  entered  it  follows  that  the  party 


cox,  180  III.  246,  holding  that  a  party    for  whom  the  appearance  was  entered 


whose  general  appearance  has  been 
entered  in  a  cause  is  no  more  entitled 
to  withdraw  from  the  case  than  one 
who  has  been  regularly  served  with 
process. 

2.  Waiver  of  Objeotion.  —  Although  as 
a  rule  a  nonresident  defendant  in  at- 
tachment submits  himself  to  the  juris- 
diction of  the  court  by  appearing  and 
pleading  to  the  merits,  yet  where, 
after  he  so  pleads,  he  obtains  without 
objection   an  order  granting  leave  to 


must,  impliedly,  have  received  notice 
of  the  cause,  and  consequently  the 
mere  matter  of  form  of  service  cannot 
be  reopened. 

Effect  upon  Crose-oomplaint.  —  No 
notice  to  the  plaintiff,  in  respect  to  a 
cross-complaint,  is  necessary,  and  if, 
after  the  filtncrof  such  cross-complaint, 
the  original  complaint  is  dismissed  by 
the  attorney  of  the  plaintiff  and  his  ap- 
pearance is  withdrawn,  this  will  not 
carry  with  it  the  cross-complaint,  and 


withdraw  his  answer  and  refile  it  sub-  judgment  by  default  rendered  against 
ject  to  a  demurrer  and  motion  to  dis-  the  plaintiff  is  not  void.  Judd  v.  Gray, 
miss,   he  is  placed  in  the  attitude  of     156  Ind.  278. 


appearing  solely  to  insist  upon  his 
motion  and  demurrer.  Associated 
Press  :'.  United  Press,  104  Ga.  51. 

3.  Who  May  Apply  for  Withdrawal.  — 
One  who,  through  his  attorney,  enters 


697.  2.  White  v.  Ewing,  6q  Fed. 
Rep.  451.  37  U.  S.  App.  365. 

3.  Famous  Mfg.  Co.  v,  Wilcox,  180 
III.  246,  citing  2  Encyc.  of  Pl.  and 
Pr.  697. 
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609.  I.  BiOHT  TO  Be  Heakd  bt  Couksel.  —  See  note  i. 

TOO.  See  note  i. 

701.    n.  BEGULATiira  Tike,  Nukbeb,  and  Osdes  of  Abgu- 

1IEHT8.  —  1.  Limiting  Time  —  Power  to  Limit  Time.  —  See  note  I. 
709.     Matter  of  Diioretion.  —  See  note  I. 

In  Criminal  Casee.  —  See  notes  3,  4,  6. 

e99.    1.  Wiggins  v.  State.  loi  Ga.  1898)    47  S.   W.   Rep.   373.     Sec  also 

502.  Peagler  v.  State,  no  Ala.  11. 

In  Mawachnsetts  a  defendant  may  ad-  703.     1.  Crawford  v.  State,  112  Ala. 

dress  the  jury.     Com.   v,  McConnell,  23;    Rockwell  Stock,  etc.,  Co.  v.  Cas- 

162  Mass.  499.  troni,    6    Colo.    App.    521;     People's 

Tezaa  Conititntion.  —  In  Spangler  v.  Casualty  Claim  Adjustment  Co.  v.  Dar- 

Siate.  (Tex.  Crim.  1900)61  S.  W.  Rep.  row,  172  III.  62;  Pease  v,  Barkowsky, 

314.  it  was  held  that  under  the  Texas  67  III.  App.  274;   Cromer  v.  State,  21 

Bill  of   Rights,  §  10,  it  is  reversible  Ind.  App.  502;  Combs  v.  Com.,  97  Ky. 

error  to  refuse  to  permit  the  defend-  24;   People   v.  Smith,   122  Mich.  284; 

ant's  counsel   to  argue  on   the  tesri-  State  v.  Baker,  136  Mo.  74;  Murphy  v. 

mony.  Colton,  4  Okla.   181 ;  Taylor  v.  State, 

Field    of   Argument.  —  In    Suhr    v.  (Tex.  Crim.  1897)  42  S.  W.  Rep.  285; 

Hoover,  8  Ohio  Cir.  Dec.  738,  it  was  Huntly  v.  State,  (Tex.  Crim.  1896)  34 

held  that  the  field  of  argument  may  be  S.  W.  Rep.  923. 

limited  to  the  subject  circumscribed  Trial  for  Felony  —  Bnle  in  Georgia. — 

by  the  horizon  of  the  case.  See  Chance  v.  Slate,  97  Ga.  346. 

700.  I.  Kintz  v.  Starkey,  70  III.  Where  Snffioient  Time  Is  Hot  AUowed 
App.  53;  Lanan  v.  Hibbard,  63  III.  to  Counsel,  he  should  consume  the  time 
App.  54.  allowed,  and  then  if  he  has  not  finished 

Hot  Matter  of  Discretion.  —  Schneider  his  argument,  and  the  court  refuses  to 

V.   North  Chicago  St.   R.  Co.,  80  III.  allow  further  time,  he  can  take  his  ex- 

App.  306.  ception.     American  Surety  Co.  v.  U. 

Immaterial  that    Docket   la    Crowded.  S.,  77  111.  App.  106. 

—  Wilken     r.    Exterkamp,    102     Ky.  8.  Combs  v.  Com.,  97  Ky.  24. 

143.  Four    Honrs.  —  Smith  v.   Com.,    100 

Argning  Case  and  Testifying  as  Wit-  Ky.  133. 

nen.  —  A  rule  of  court  providing  that  4.  Bryant  v.  State,  (Tex.  Crim.  1898) 

if  an  attorney  gives  evidence  on  the  47  S.  W.  Rep.  373;  Bailey  v.  State.  37 

merits  he  shall  not,  without  permis-  Tex.    Crim.    579,    where    there    were 

sion,  argue  the  case,  may  be  enforced  several  counsel  and  the  limit  was  fixed 

where  an  attorney  does  not  explain  his  without  objection  before  argument, 

position  before  testifying,  and  ask  per-  6.  Crawford   v.   State,   112   Ala.  23: 

mission   10  argue  the  case.     State  r.  Cromer   v.   State,    21    Ind.    App.    502, 

Gleim,  17  Mont.  17.  which  was  a  prosecution  for  obstruct- 

Ekect  of  Statements  by  Counsel.  —  State-  ing  a  highway ;  Dixon  v.  State,  46  Neb. 

ments  made  by  counsel  at  the  trial  are  298,  wherein  the  state  was  limited  to 

as  binding  as  statements  in  the  plead-  forty-five  minutes  in  its  opening  and 

ings.     Lvman  v.  Kansas  City,  etc.,  R.  fifty  minutes  in  closing,  one  counsel  for 

Co.,  loi  Fed.  Rep.  636.  the  defense    being    limited    to    sixty 

701,  1.  Waters  i/.  State,  117  Ala.  minutes,  and  the  other  to  forty;  Taylor 
108;  Crawford  v.  State,  112  Ala.  23.  v.  State,  (Tex.  Crim.  1897)  42  S.  W. 
But  counsel  may  apportion  and  limit  Rep.  285.  w^ch  was  a  prosecution  for 
the  time.     Pryant  ?>.  St^te,  (Tex-  Crim.  larceny. 
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703.  See  notes  2,  3. 

704.  See  note  2. 

In  Civil  CaMi.  —  See  notes  7,  8,  9,  10. 

705.  3.  Begulating  Order.  —  See  notes  3,  4.    See  also  Open 
AND  Close. 

703.    2.  Stale  r.  Baker,  136  Mo.  74,  Wliere  the  Yerdioc  Knit  Be  for  the  De- 

ciiin^  2  Encyc  OF  Pl.  and  Pr.  703.  fondant  if  No  Evidence  Ii  Addnoed,  ihe 
Fifty  Minutes.  —  An  order  requiring  plaintiff  is  entitled  to  open  and  close 
the  defendant's  counsel,  after  having  the  testimony  and  arguments.  Welsh 
occupied  forty-five  minutes,  to  close  v.  Burr,  56  Neb.  361. 
his  argument  in  five  minutes,  will  not  Kentucky  Statute.  —  Under  Bullitt's 
be  held  prejudicial  where  it  does  not  Civ.  Code  Ky.  (1895),  §  526,  providing 
appear  that  the  time  allowed  is  insuffi-  thai  *'  the  burden  of  proof  in  the  whole 
cient  in  which  to  compleie  the  argu-  action  lies  on  the  party  who  would  be 
ment.  Scott  v.  State,  (Tex.  Crim.  1896)  defeated  if  no  evidence  were  given  on 
36  S.  W.  Rep.  276.  either  side,"  in  an  action  for  the  bal- 
8.  Thirty-five  Minntes. —  In  People  ance  of  salary  due,  where  the  plaintiff 
V.  Smith,  122  Mich.  284,  ii  was  held,  alleges  that  he  has  served  the  defend- 
under  a  rule  providing  that  counsel  ant  to  the  best  of  his  ability,  which  fact 
should  be  allowed  at  least  half  an  hour  is  denied  by  the  defendant,  the  burden 
and  not  more  than  two  hours,  that  it  of  proof  is  on  the  plaintiff,  and  he  is 
was  not  an  abuse  of  discretion  to  limit  entitled  to  the  concluding  argument, 
counsel  to  thirty-five  minutes.  Monarch  v.  Carter,  (Ky.  1899)  49  S.  VV. 

T04.     2.    Huntly    v.    State,    (Tex.  Rep.  953. 

Crim.  1896)  34  S.  W.  Rep.  923.  Waiving  Right  to  Conclude,  —  Where 

7.  Thirty  Minntee.  —  In  May  v,  the  party  upon  whom  the  burden  of 
Hahn,  22  Tex.  Civ.  App.  365,  which  proof  rests  permits  the  other  party  to 
was  an  action  for  personal  injuries,  it  introduce  his  evidence  first,  he  waives 
was  held  that  limiting  counsel  for  the  his  right  to  the  concluding  argument, 
plaintiff  to  thirty  minutes  might  have  Frey  v,  Mathias,  (Ky.  1897)  38  S.  W. 
been    hurtful   in   causing   the  jury  to  Rep.  871. 

think  that  the  court  regarded  the  plain-  Contributory  Negligence,  —  The    plea 

tiff*s  claim   as  being  of  light  conse-  of  contributory  negligence  places  upon 

quence.  the  defendant  the  burden  of  proof  and 

8.  Rockwell  Stock,  etc.,  Co.  v.  Cas-  entitles  him  to  the  concluding  argu- 
troni,  6  Colo.  App.  521.  ment.     Bush  v.  Wathen,  1O4  Ky.  548. 

Fifteen  Minntes.  —  In  Murphy  v.  Col-  Negativing  Exception,  —  The  plain- 
ton,  4  Okla.  181.  an  action  to  foreclose  tiff  cannot,  by  negativing  an  exception 
a  lien,  fifteen  minutes  on  a  side  was  in  a  statute  which  he  is  not  required  to 
held  to  be  sufficient  time.  See  also  negative,  take  upon  himself  the  burden 
Schneider  v.  North  Chicago  St.  R.  Co.,  of  proof  and  obtain  the  right  to  the 
80  III.  App.  306;  Pease  v,  Barkowsky,  closing  argument.  Bush  v,  Wathen, 
67  III.  App.  274;  Seymour  v.  Phillips,  104  Ky.  548. 
61  Neb.  282.  4.  Idaho.  —  Under  Rev.   Stat.  Idaho 

9.  Seven  Minntes.  —  In  People's  (1887),  g  7855.  subdiv.  5  (Pen.  Code 
Casualty  Claim  Adjustment  Co.  v.  Idaho  iqoi,  §  5448,  subdiv.  5),  it  is 
Darrow,  70  III.  App.  22,  affirmed  172  within  the  discretion  of  the  district  at- 
III.  62,  seven  minutes  on  a  side  was  torney  whether  he  shall  make  the  clos- 
h(^ld  to  be  5ufl!icient  time.  ing  argument  in   the  case,  and  it  is 

10.  Contra.  — Zweitusch  v,  Lowry,  reversible  error  to  compel  him  to  close 
57  III.  App.  106.  the  argument  In  person.     State  v.  Wil- 

Six  Minutes.  —  In  American  Surety  liams,  (Idaho  1895)42  Pac.  Rep.  511. 

Co.    V.  U.  S.,   77    III.  App.    106,    six  Illinois.  —  Pennsylvania  Co.  z^.  Greso, 

minutes  was  allowed,  and  it  was  held  79  111.  App.  127;  Sands  v.  Potter,  165 

that  there  was  no  error.  III.  397. 

7<I5.    8.  Scott  V.  Wheeler,  99   Ga.  Iowa.  —  Milwaukee  Harvesting  Co. 

326;    Samples   v.    Carnahan,    21    Ind.  v.  Crabtree,  loi  Iowa  526. 

App.   55;    Bfower   v,   Nellis,    r6   Ind.  Horth  Carolina. —  In  North  Carolina 

App.  183;  Fitch  V,   Parker,  (Ky.  1898)  it  is  a  matter  of  discretion.     Morehead 

47  S.  W.  Rep.  627;  Tarvin  v.  Timber-  Banking  Co.  v.   Walker,  12 j  N.  Car. 

Jake,  (Ky.  1897)  38  S.  W.  Rep  491.  115, 
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706.  m.  OPEiriVO  ABOU][£irT&  —  See  notes  2,  3. 

707.  Anticipation  of  Befenio.  —  See  note  2. 
Noticing  All  Evideneo.  —  See  notes  3,  4. 
Topioi  Hot  Pertinont.  —  See  note  5. 

Whore  One  Party  Declines  to  Argne.  —  proper  for  the  county  attorney  to  appeal 

Where,  in   summing  up,   the  defend-  to  the  responsibility  of  the  jurors  and 

ant's  attorney   refuses  to  reply  to  the  urge  ihem  to  perform  their  full  duty, 

plaintiff's  argument,  it  is  within  the  Comments  on    PlaintiiTs    Evidence. — 

discretion    of     the     court     to    permit  In   opening   the   case  for  the  defense 

the  second  argument  by  the  plaintiff,  counsel   have   no  right  to  review  the 

but  when  such  argument  is  permitted  testimony  on  the  part  of  the  state  for 

the  defendant  is  entitled  to  reply  to  it.  the  purpose  of  showing  that  it  does  not 

New  Yoric,  etc.,  R,  Co.  v.  Garriiy,  63  warrant  a  conviction.     Emery  v.  State, 

N.  J.  L.  50.     See  also  Nemaha  County  92  Wis.  146. 

V.  Allbert.  6  Kan.  App.  165.  Reasons  for  Not  Prodncing  Witness. — 

706.     2.  Hall  v.  Needles,  i  Indian  It  is  proper  for  the  plaintiff's  counsel 

Ter.  146.  to  say  in  his  opening  that  he  cannot 

3.  Com.  V.  McConnell,  162  Mass.  499.  produce  a  certain  witness,  and  to  give 

Beading    Anthorities   to    Court.  —  In  the  reason  therefor.     Phillips  r.  U.  S. 

Hughes  p.  General  Electric  Light,  etc..  Benevolent  Soc,  120  Mich.  142. 

Co.,  (Ky.   1900)  54  S.  W.  Rep.  723,  it  Vajrianoe  Between  Statement  and  Evi- 

was    held    to    be    improper   to  allow  dence.  —  Evidence  of  an  agreement  that 

counsel  for  the  plaintiff  to  read  from  a  the  services  of  an  attorney  should  be 

reported  rase  after  his  opening  argu-  paid  for  at  the  rate  of  ten  dollars  per 

ment  had  been  made,  and  after  the  day  is  not  at  variance  with  an  opening 

close  of  the  statement  by  the  defend-  statement  that  there  was  an  agreement 

ant's  attorney.  that  a  reasonable  fee  should  be  paid. 

Statement  of  Evidence  by  Prosecnting  Meade  v.  Bowles,  123  Mich.  696. 

Attorney  —  Arkansas.  —  In  McFalls  «/.  707.     2.  Slate   v    Ryan,  113   Iowa 

State,   66  Ark.    16,    it   was  held   that  536.     See  also  Re  Barney,  71  Vt.  217. 

reference  in  the  opening  argument  of  In  an  action  for  libel  It  was  held  to 

the  prosecuting  attorney  to  matters  not  be    not    improper    for    the    plaintiff's 

put  in  evidence  was  not  cause  for  re-  counsel,  in  his  opening  argument,  to 

versal  in  the  absence  of  any  objection  state  that  the  plaintiff  was  a  man  of 

by  the  defendant's  counsel,  and  where  good  character.     Jacquelin  v.   Morn- 

the  jury  could  see  that   the  evidence  ing  Journal  Assoc,  39  N.  Y.  App.  Div. 

was  clearly  different  from  that  which  515. 

the  prosecutor  expected  it  to  be.  Discretion  of  Conrt.  —  Whether  counsel 

Kentucky.  —  Under    Bullitt's   Crim.  for  the  plaintiff  shall,  in  his  opening 

Code  Ky.  (1895).  ^  220,  providing  that  argument,  anticipate  the  defense,  rests 

**  the  attorney  for  the  commonwealth  largely   within    the   discretion   of  the 

may  then  state  to  the  jury  the  nature  court.     Reed  v.  State,  147  Ind.  41. 

of  the  charge  against  the   defendant  8.  Noble  v,  Frack,  5  Kan.  App.  786; 

and  the  law  and  evidence  upon  which  Hinkle  v.  Com.,  (Ky.  1902)'  66  S.  W. 

he  relies  in  support  of  it,"  the  com-  Rep.  1020;    Garrison  v,  McCulIough, 

mon wealth's  attorney  is  not  required  28  N.  Y.  App.  Div.  467.     See  also  Re 

to  make  such  a  statement.     Hendrick-  Barney,  7*  Vt.  217. 

son  y.  Com.,  (Ky.  1901)645.  W.  Rep.  Statement  Preclnding  Becoyery.  — An 

954.  opening   statement  which  shows  that 

Michigan.  — On  the  trial  of  a  woman  the  defendants  are  not  liable  entitles 

for  poisoning  her  husband,  it  is  not  re-  them  to  a  dismissal.     Noble  v.  Frack, 

versible  error  for  the  prosecuting  at-  5   Kan.   App.  786  {distin/ruishing  Mis- 

lorney  in  his  opening  statement  to  say  souri  Pac.  R.  Co.  v.  Hartman,  5  Kan. 

that    the    defendant    had    insurance  App.  581];  Denenfeld  v.  Baumann,  40 

policies  transferred  to  her,  though  the  N.  Y.  App.  Div.  502;  Garrison  v.  Mc- 

evidence  shows  that  she  was  the  bene-  Cullough,  28  N.  Y.  App.  Div.  467;  Scott 

ficiary  of    such    policies.      People   v.  v.  New  York,  27  N.  Y.  App.  Div.  240. 

Pope,  108  Mich.  361.  4.  De  Wane  v.  Hansow,  56  111.  App. 

Appealing  to  Besponsibility  of  Jurors.  575:  Sheehan  v.  Rosen,  12  Pa.  Super. 

—  In  Arnold  v.  Com.,  (Ky.  1900)  55  S.  Ci.  298 

W.  Rep.  894,  it  was  held  to  be  not  im-  6.  Falkenau  v.  Abrahamson,  66  Il|. 
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70l8.     Good  Faith  of  Offen  of  Proof.  —  See  note  2. 

IV.  CoKCLUDiRO  Abovkents.  —  See  note  4. 
74I9.     See  note  i. 

V.  Beadiho  OB  ABGuiHe  Law  to  Jubt  —  1.  In  Civil 
Cases.  —  See  notes  2,  3. 

710.     Beading  Pacta  or  Amount  of  Yerdieta.  —  See  notes  I,  2,  3. 

App.  352;  State  V.  Westlake,  159  Mo.  Counsel  may  make  reference  to  facts 

66q.  given  in  reported  cases  for  the  purpose 

Improper    Commenta    in    Opening.  —  of  comparison,  but  he  has  no  right  to 

Siraiton  v,  Nye,  45  Neb.  619,  wherein  state    any    leg^l    conclusions    drawn 

the  judgment  was  reversed.  therefrom.      State  v,  Jones,    153   Mo. 

In  Debler  v.  State.  22  Ind.  App.  383,  457. 

a  bastardy  case,  it  was  held  to  be  im-  DiMrediting  Decision  of  Supreme  Court. 

proper  for  the  prosecuting  attorney  to  —  in    Martin    v.   Courtney,  81    Minn, 

say  in  his  opening  statement:    '*  We  112,  the  judgment   was  reversed   be- 

will  show  you  that  the  defendant  se<  cause  counsel  was  permitted  to  say  that 

duced   the   relatrix."     See  also  Gulf,  "  the  decision  of   the  Supreme  Court 

etc.,   K.  Co.   V,  Duvall,   12  Tex.  Civ.  in    this  case    was    as    rotten   as    hell 

App.    348;  Hecht  V,   Metzler,  14  Utah  itself.** 

408.  8.  Stratton    v.    Dole,  45    Neb.  472; 

70S.  2.  People  z/.  Gleason,  127  Cal.  Gulf,  etc.,  R.  Co.  v.  Bell,  24  Tex. 
323;  People  V.  Molina,  126  Cal.  505;  Civ.  App.  579;  Boltz  v.  Sullivan,  loi 
People  V.  Lewis,  124  Cal.  551:  People  Wis.  608.  See  also  Dow  v.  Electric 
V.  Searcey,  121  Cal.  i;  Stale  v,  Todd,  Co..  68  N.  H.  59. 
TIG  Iowa  631;  State  v,  Allen,  100  Iowa  Stating  What  Law  Ii  Claimed  to  Be.  — 
7;  State  V.  Tippet,  94  Iowa  646;  Peo-  Counsel  for  the  defendant  cannot  state 
pie  V.  Fowler,  104  Mich.  449.  See  also  his  views  of  the  law  in  the  case  in  his 
Hall  V.  Needles,  i  Indian  T er.  146.  opening  argument.  Giffen  v,  Lewis- 
Cared  by  Instrnotions.  —  People  v,  ton,  (Idaho  1898)  55  Pac.  Rep.  545. 
Pope,  108  Mich.  361;  McFadden  v.  Cantioninff  Jury  A^gainit  Finding  **  Quo- 
Morning  Journal  Assoc,  28  N.  Y.  App.  tient"  Verdict.  —  It  is  not  error  to  per- 
Div.  508.  See  also  Bell  v.  Day,  9  Kan  mit  the  plaintiff's  attorney  to  instruct 
App.  Ill;  Hoffman  v,  Adams,  106  the  jury  as  to  the  impropriety  of  a 
Mich.  Ill;  State  v.  Stubblefield,  157  "quotient**  or  "  gambling "  verdict. 
Mo.  360.  Missouri,  etc  ,  R.  Co.  v,  Steinberger, 

Evidence  in  Disproof  of  Argument.  —  6  Kan   App.  585. 

Letters  and  ^x /ar/^  affidavits  are  not  Beading    Statntee.  —  In    Hollenbeck 

admissible  to  rebut  statements  made  v.   Missouri   Pac.   R.  Co.,  141  Mo.  07, 

by  counsel   in    his  opening  argument  which  was  an  action  for  personal  fn- 

where  such  evidence  is  not  relevant  to  juries,  it  was  held  to  be  not  prejudicial 

the   issues   made    by    the    pleadings,  for  counsel  to  read  two  sections  of  a 

Nunn  V.  Mayes,  9  Tex.  Civ   App.  366.  statute,  the  first  of  which  he  withdrew, 

4.  Defendant's  Failore  to  Prove  State-  and  the  other  of  which  pertained  to  the 

meats.  —  It  is   not  improper    for    the  common  law. 

stale's  attorney  to  call  attention  to  the  710.  1.  Watson  v.  Southern  Ore- 
fact  that  the  defendant  has  not  proved  gon  Co  ,  39  Oregon  481;  Houston,  etc., 
that  which  his  counsel  in  his  opening  R.  Co.  v.  Gee,  (Tex.  Civ.  App.  1901)66 
statement  declared  he  would  prove.  S.  W.  Rep.  78;  Davis  v.  John  V.  Far- 
State  V.  Boyce,  24  Wash.  514.  well  Co.,  (Tex.  Civ.  App,   1899)  49  S. 

7<M.     1.  Denison  v.   Lewis,  5  App.  W.  Rep.  658. 

Cas.  (D.  C.)  328;  Chezum  v.  Parker,  19  2.    Bagully     if.     Morning     Journal 

Wash.  645.  Assoc,  38  N.  Y.  App.  Div.  522;  Davis 

8.  lUinoii.  —  Chicago,  etc.,  R.  Co.  z/.  v.   John   V.    Farwell  Co.,  (Tex.   Civ. 

Smedley.  65  111.  App.  644.  App.  1899)49  S.  W.  Rep.  658;  Houston, 

Missouri.  —  In     Heller     v.    Pulitzer  etc.,   R.  Co.   v.  Gee,  (Tex.  Civ.  App. 

Pub.  Co.,  153  Mo.  205,  it  was  held  that  1901)  66  b.  W.  Rep.  78. 

counsel  cannot  read  law  books  to  the  8.  State   ^.    Dickey,  48  W.  Va.  325 

jury  in  any  kind  of  case.     See  also  St.  [nting  2  Encyc.  of  Pl.  and  Pr.  709]; 

Louis  Clothing  Co.  v.  J.  D.  Hail  Dry  Houston,  etc.,    R.  Co.    v.  Gee,  (Tex. 

Goods  Co.,  156  Mo.  393.  Civ.  App.  1901)  66  S.  W.  Rep.  78. 
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710.     XMidiiig  or  Arguing  Bad  Law.  —  See  note  $. 
71  !•     See  note  i. 

Arguing  to  Court  in  Freionoo  of  Jnry.  —  See  note  2. 

2.  In  Criminal  Cases.  —  See  note  3. 

TIO.    li,  Hughes  z/.  General  Electric  People  v,  Godwin,  123  Cal.  374;  State 

Light,  etc.,  Co.«  (Ky.  1900)  54  S.  W.  v.  Church,  6  S.  Dak.  89. 

Rep.  733.  In  Tesas  it  is  a  matter  of  discnetion. 

wrong    Moaanre    of   Damagoi.  —  See  Ogden  v.  Stale,  (Tex.  Crim.  1900)  58 

Alabama  G.  S.  R.  Co.  v.  Carroll,  (C.  C.  S.  W.  Rep.  1018:  Willis  v.  State,  (Tex. 

A.)  84  Fed.  Rep.  772.     But  see  Dill  v.  Crim.   1900)  55  S.   W.  Rep.  495;  Wil- 

Staie,  106  Ga.  683,  where  instructions  Hams  v.  State,  (Tex.  Crim.  1899)  53  S. 

of  the  court  cured  the  error.  W.  Rep.  859;  Cannon  v.  State,  41  Tex. 

711.     1.    Dill     V.    State,    106    Ga.  Crim.  467;  Morrison  v.  State,  40  Tex. 

683.  Crim.     473;      Forbes     v.     State,     35 

Commenting  on  Instructions — Indiana,  Tex.  Crim.  24. 

—  The  statute  (Burns's  Annot.   Stat.  Utah.  —  In  a  prosecution  for  rape  the 

Ind.  1894,  §  543;  Horner's  Stat.   Ind.  defendant's  counsel  cannot  read  law  to 

1901,  g  534),  in  civil  cases,  permits  the  the  jury.     State  v,  Neel,  23  Utah  541. 

reading  to  the    jury  of    instructions  When  the  Correctness  of  a  Proposition 

which  have  been  prepared  by  the  court  Is  Conceded  it  is  not  erroneous  to  refuse 

before  argument,  and  of  the  discussion  to  allow  an  argument  upon  it.     Sparks 

of  the  evidence  in  relation  to  such  in-  v.  State,  iii  Ga.  830. 

structions.      No  comments,  however.  After  Close  of  Argument.  —  It  is  not 

should   be    made    upon    the    law    as  error  to  refuse  to  permit  the  defend- 

given.     Humbarger  z/.  Carey,  145  Ind.  ant's  counsel  to  read  additional  law 

324,  per  Howard,  J.  after  the  closing  of  the  argument  of  the 

Texas.  —  Where  the  record  failed  to  state.     Vincent  v.  State.  (Tex.  Crim. 

show  that  there  was  an  aggravated  as-  1900)  55  S.  W.  Rep.  819.                          ,, 

sault,  it  was  held  to  be  not  error  to  Cases  on  Circumstantial  Eyidence.  —  In 

permit   the  district  attorney  to    say:  Jackson  v.  Com.,  xoo  Ky.  239.  it  was 

'*  Our  Court  of  Criminal  Appeals  has  held  to  be  not  improper  to  refer  to  the 

reversed  cases  on  mere  technicalities.  Webster- Parkman    rase     and    to    the 

*    *    *    and  in  order  to  prevent  the  Durrant    case,    as    merely    historical 

fossibility  of  such  a  thing  in  this  case  allusions  to  celebrated  cases  of  circum- 

am  willing  for  the  court  to  give  you  stantial  evidence.     See  also  Oden  &. 

a  charge  on  aggravated  assault  pre-  State,  (Miss.  1900)  27  So.  Rep.  992. 

pared  by  counsel  for  the  defendant."  Reading  firom  American  and  English 

Jones  I'.  State,  (Tex.  Crim.  1898)46  S.  Encyclopflsdia  of  Law. —  Where,  before 

W.  Rep.  ^33.  the  defendant's  counsel  had  made  his 

Virjifinia.  —  Counsel    are    not    per  argument,   the    prosecuting    attorney 

mitted  to  argue  in  line  wiih  an  instruc-  handed  to  him  a  list  of  authorities  from 

tion  that  the  court  has  refused  to  give,  which  he  expected  to  read,  containing 

Alleghany  Iron  Co.  v.  Teaford,  96  Va.  a  reference  to  9  Am.  and  Eng.  Encyc. 

372.  of  Law  (ist  ed.),  it  was  held  ^at  (he 

8.  Denison  v.  Lewis,  5  App.  Cas.  (D.  court  properly  permitted  him  to  read 

C.)  328;  Watson   v.   Southern  Oregon  from  such  volume.     Morrison  v.  State, 

Co.,  39  Oregon  481.     Compare  Patter-  40  Tex.  Crim.  473. 

son  V.  State,  (Tex.  Crim.  1901)  60  S.  W.  Curtailing   Argument   of  Law.  —  In 

Rep.  557.^  J^'/or if/a,  except  in  cases  of  murder  in 

Abuse  of  Discretion.  —  In  Houston,  the  first  degree,  trial  juries  have  no 
etc.,  R.  Co.  r.  Gee,  (Tex.  Civ.  App.  concern  whatever  with  the  penalties  to 
1901)66  S.  W.  Rep.  78,  where  the  evi-  be  imposed  for  crime,  and  it  is  there- 
dent  intention  had  been  to  get  the  fore  proper  to  refuse  to  permit  counsel 
facts  and  circumstances  of  certain  to  discuss  such  penalties  in  their  argu- 
cases  before  the  jury  by  reading  the  ments  to  the  jury.  Eggart  t^.  State,  40 
opinions  to  the  court,  it  was  held  to  be  Fla.  527. 

an  abuse  of  discretion  to  permit  such  A  Misstatement  of  the  Law  in  a  criml- 

reading.  nal  case  can  be  corrected  by  instruction, 

8.  In  California  and  South  Dakota  the  but  not  by  a  motion   to  strike  out. 

C^urt  may   refuse    such    permission.  State  v,  O'lCeefe,  23  Nev.  127, 

Supp.  PI.  &  Pr.--24 
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713.     Where  JnriM  Are  Jadges  of  Law.  —  See  note  I. 

713.  VI.  LeOITIICATE  Debate  —  Comments  on  FMta  Proved  or  IMi- 
pnted.  —  See  notes  I,  2. 

714.  See  note  i. 

713.    1.  statements  Contradicting  In-  Commenting  on  Lease.  —  Where  the 

Btruotions.  —  Where   the   comments   of  defeadants  offer  a  lease  in  evidence,  it 

the  state*s  attorney  upon  instructions  is  error  to  permit  the  plaintiff's  counsel 

convey  a  meaning  manifestly  different  to  say,  over  objection,  that  the  lease 

from  the  meaning  evidently  intended  is  a  self-serving  document  made  for 

to  be  conveyed,  the  court  should,  on  the  purpose  of  concealing  the  agency 

objection,  check  such  argument.    Elder  of   the    pretended    tenant.       Oriental 

V.  State,  69  Ark.  648.     See  also  People  Invest.  Co.  v,  Barclay,  (Tex.  Civ.  App. 

V.  Schmitt,  106  Cal.  48.  1901)  64  S.  W.  Rep.  80. 

Arguing  upon  Defendant's  Right  of  Ap-  DlMlaimer.  —  It  is  not  error  to  permit 

peal.  —  See  also  State  v.  Biggerstaff,  17  counsel  for  intervenors  tocomment  on 

Mont.  510.  the  fact  that  one  of  the  plaintiffs  who 

713.     1.  Kansas  City,  etc.,  R.  Co.  has  testified  against  them  filed  a  dis- 

V,  Sokal,  61  Ark.  137;  Lewis  v.  Slate,  claimer,  and  that  the  plaintiff's  and  the 

(Tex.  Crim.  1901)  64  S.  W.  Rep.  240.  defendant's  counsel  have  acted  in  har- 

Personal  Allnsion  to  Joror.  —  State  v.  mony  in   the   trial  and  compromised 

Shelton,  6   Kan.   App.   662.     See  also  their    differences.       Cook    v,    Carroll 

Aud  V,  State,  36  Tex.  Crim.  76.  Land,  etc.,  Co.,  (Tex.  Civ.  App.  1897) 

Addressing  Juror  by  Name.  —  See  39  S.  W.  Rep.  1006. 
Texas,  etc.,  R.  Co.  v,  Rea,  (Tex.  Civ.  Change  of  Venae.  —  In  a  criminal  case 
App.  1901)65  S.  W.  Rep.  1 1 15.  change  of  venue  is  not  a  legitimate 
Stenographer's  Notes.  —  See  Palmer  v.  subject  of  discussion.  Wall  z/.  State, 
State,  114  Ga.  517,  McConkie  v.  Bab-  (Tex.  Crim.  1901)62  S.  W.  Rep.  1062. 
cock,  loi  Iowa  126.  Motion  for  Severanoe.  —  Where  the  de- 
Beading  Special  Interrogatories.  —  fendant  took  the  stand  in  his  own  be- 
Schlesinger  v.  Rogers,  80  111.  App.  420;  half  and  testified  that  one  J.  had  made 
Stacy  V,  Cook,  62  Kan.  50;  Demelman  a  motion  for  a  severance  so  that  the 
r.  Burton,  176  Mass.  363.  But  see  defendant  could  be  first  tried,  that  J. 
Chestnut  v.  Southern  Indiana  R.  Co.,  was  the  party  guilty,  and  that  he  (the 
157  Ind.  509.  defendant)  knew  nothing  of  the  trans- 
Matters  Not  In  Issne.  —  In  Hunstock  action  but  received  some  of  the  stolen 
V,  Roberts,  (Tex.  Civ.  App.  1901)  65  S.  property  from  J.,  it  was  not  error  for 
W.  Rep.  675.  the  judgment  was  re-  the  prosecuting  attorney  to  refer  to  the 
versed  because  the  defendant's  counsel  motion  for  a  severance  and  say  that  J. 
was  permitted  to  comment  on  matters  would  have  been  tried  first  had  he  not 
in  evidence  that  had  nothing  to  do  said  under  oath  that  he  believed  that 
with  the  issue.  See  also  Chicago,  etc.,  this  defendant  could  clear  him.  Har- 
R.  Co.  v\  Anderson,  166  III.  572;  Chi-  grove  v.  State,  (Tex.  Crim.  1899)  51  S. 
cago,  etc.,  R.  Co.  v.  Langston,  92  Tex.  W.  Rep.  1124. 

709;  Clark  V.  Bohms.  (Tex.  Civ.  App.  8.  Mitchell    v.    State,    114    Ala.    4: 

1896)  37  S.   W.    Rep.   347;    Hacker  v,  Magnuson  v.  State,  13  Ind.  App.  303; 

Heiney,  iii  Wis.  313.  Cincinnati  Times-Star  Co.  v.  France. 

Making  Argoment  in  Foreign  Language.  (Ky.   1901)  61  S.  W.   Rep.  18;    Mont- 

—  It  was  not  error  to  refuse  to  permit  morency  (bounty  v.  Putnam,  122  Mich, 

counsel  for  the  defendant  to  make  his  581;    Spangler   v.   State,   (Tex.  Crim. 

argument    to    the  jury   in   a   foreign  1900)  61  S.  W.  Rep.  314;  Texas  Tel., 

language,  on  the  ground  that  that  was  etc.,  Co.   v.  Seiders,  9  Tex.  Civ.  App. 

the  mother  tongue  of  the  jurors,  they  431. 

and  all  the  witnesses  having  been  ex-  714.     1.  Appealing  to  Besponiibilitjr 

amined  in  the  English  language.    State  of   Jurors.  —  Johnson    it.    State,  (Tex. 

V.  Cancienne,  50  La.  Ann.  1324.  Crim.  1899)  50  S.  W.   Rep.  343;  State 

Counsel  Stating  His  Understanding  of  v.   Mooney,   49  W.  Va.  712;  Ross  v. 

Case.  —  Counsel    may   make   a  state-  State,  8  Wyo.  351. 

ment  of  his  understanding  as  an  attor-  **  Side-bar    Bemarki''    are    improper, 

ney  of  what  the  case  is.     Blaisdell  v.  Mutual   L.   Ins.  Co.  7%  Mellott,  (Tex. 

Davis,  72  Vt.  295.     Sec  also  Dunlop  v.  Civ.  App.  1900)  57  S.  W.  Rep.  887. 

U.  S„  165  U.  S.  ^86.  "  Tears  have  always  been  considered 
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714.     Comment  on  Absence  of  Witnessei.  —  See  note  2. 
719,     See  note  i. 

Condnet,  XotiTes,  and  Credibility.  —  See  note  2. 


legitimate  arguments.'*     Ferguson  r.  timbered,  it  was  proper  for  counsel  for 

Moore,  98  Tenn.  342,  ^/r  Wilkes,  }.  the  plaintiff  to  comment  on  the  fact 

Dramatic  Action.  — ^  Counsel  may  lie  thai  the  timberman  was  not  placed  on 

upon  I  he  fioor  and  hollo  at  the  top  of  the  stand  to  testify  as  to  notice  to  him 

his  voice.     Owens  v.  Com.,  (Ky.  iqoo)  of  the  condition  of  the  roof,  which  fact 

58  S.  W.  Rep.  422.     See  also  People  r.  had  been  proved  by  the  plaintiff  by  two 

Vann,  129  Cal.  iiS;  Sirutton  v.  Com.,  witnesses.     Consolidated   Coal  Co.  v. 

(Ky.  1901)  62  S.  W.  Rep.  875:  Herron  Scheiber,  65  111.  App.  304,  affirmed  167 

V,  Com.,  (Ky.  1901)  64  S.  W.  Rep.  432:  111.  539.    See  also  McKim  v.  Foley,  170 

Chapman  v.  State,  (Tex.  Crim.  1901)  Mass.  426;  Wood  v.  Agostines,  72  Vt. 

65  S.  W.  Rep.  1098.  51. 

By  IVilmsses    During   Argument.  —  Sffoet  of  Xebnke  and  Instmotions  to 

Where,  in  a  trial  for  murder,  four  little  Disregard. —  InCullarv.  Missouri,  etc., 

children   of    the    deceased   had    been  R.  Co.,  84  Mo.  App.  340,  comment  on 

brought  from  the  audience  and  placed  failure  to  produce  a  witness  was  held 

in  front  of  and  about  five  feet  from  to  be  cured  by  rebuke  and  instructions 

the  jury  and  allowed  to  remain  there,  to  disregard. 

sobbing  and  crying,  during  ihe  entire  Deposition  Hot  Put  In  Evidenoe.  —  It  is 

address  of  the  district  attorney,  it  was  error  to  permit  counsel  to  read  from  a 

held  .that    such    sensational    display  deposition  not  put  in  evidence.     Dew 

should  never  be  permitted.     Furlow  x\  v.  Reid,  52  Ohio  St.  519. 

State,  41  Tex.  Crim.  12.  Failure  to  Call  Physician  in  Personal 

Inviting  Defendant  to  Pat  on  Kaak.  —  Ixgury  Case.  —  Warsaw    v.    Fisher,   24 

Where  the   evidence  showed  that  the  Ind.  App.  49,  quoting  2  Encyc.  of  Pl. 

deceased  was  shot  and  killed  by  a  man  and  Pr.  714. 

whose  face  was  covered  bya  red  hand-  Where  Witnesses  Were  Unneoessary.  — 

kerchief,  it  was  improper,  but  under  See  Louisville,  etc.,  R.  Co.  v,  Sullivan 

the  instructions  of  the  court  not  preju-  Timber  Co.,  126  Ala.  95. 

dicial,  for  counsel,  in  referring  to  the  Letters  Hot  Pat  in  Evidenoe.  —  Counsel 

mask,  to  say:     "And  I  invite  him  to  for  the  defendant  is   not  justified  in 

put  it  on."     State  v.  Mooney,  49  W.  commenting  on  the  fact  that  the  plain- 

Va.  712.  tiffs  have  not  offered  in  evidence  three . 

niostrations. —  It  is  not  improper  to  inadmissible    letters    which     he    had 

allow  counsel  to  use  a  desk,  in  addition  passed  to  the  other  side,  expressing  a 

to  other  furniture  in  the  court  room,  to  desire    to    have    them     in    the    case, 

illustrate  how  his  client  received   the  Blaisdell  v.  Davis,  72  Vt.  295. 

injury.      Louisville,   etc.,    R.    Co.   v.  715.    1.  Story  v.  Concord,  etc.,  R. 

Ray,  loi  Tenn.  i.     See  also  People  v,  Co.,  70  N.  H.  364. 

Durrant,  116  Cal.  179;  Little  v.  State,  8.  Florence  Cotton,  etc.,  Co.  z/.  Field. 

39  Tex.  Crim.  654.  104  Ala.  471.     See  also  People  v.  Smith, 

A  Personal  Allusion  to  Opposing  Coansel  134   Cal.  453;    People  v.  Amaya,  134 

as  a  good  man  and  as  being  influential  Cal.  531;  Illinois  Cent.  R.  Co.  v.  Beebe, 

with  the  jurors,  and  a  minute  descrip-  174  III.  13;  Wimber  v.  Iowa  Cent.  R. 

tion  of  his  attitude  and  gestures  before  Co.,  T14  Iowa  551;  Smith  z/.  Jennings, 

the  jury,   were  held  to  be  not  preju-  121  Mich.  393;  Thomson  zf.  State,  (Tex. 

dicial.     State  w.  Taylor,  134  Mo.  109.  Crim.  1898)  44  S.  W.  Rep.  837;  Amsden 

714.    8.  RoDerson  v.  State,  123  Ala.  &.  Atwood,  69  Vt.  527;    Ross  v.  State. 

55;  Crawford  v.  State,ii2  Ala.  23;  West-  8  Wyo.  351. 

ern,  etc.,  R.  Co.  v.   Morrison.  102  Ga.  Perm    of   Interrogatories.—  Pape    v, 

319.     See  also  Hersey  v.  Hutchins,  70  Hartwijj,  23  Ind.  App.  333. 

N.  H.  130;  In  re  McCabe,  73  Vt.  175.  An  Allusion  to  Ciroomstanoes  to  Contra- 

But  see  Hundley  r.  Chadick,  109  Ala.  diet  Witnesses  is  proper  where  the  evi- 

579  dence  tends  to  warrant  it.     Anderson 

Laying  Ponndation  for  Comment.  —  In  v.  State,  147  Ind.  445. 

an  action  for  injuries  received  by  fall-  Interested  Witnesses.  —  Counsel  may 

ing  slate  in  a  coal  mine  on  account  of  argue   that    a    servant   charged    with 

such  slate    having    been    improperly  negligence,  making  his  master  liable, 
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710«     Ar^Bg  0«ioliiil«ni  from  Tattiuony.  —  See  note  I. 

would  probably   be   discharged   if  he  71tt*     !•   Alabama,    —    Roberts    v, 

had  admitted  the   negligent  act.     In-  State.    122   Ala.   47;    Cunningham    v, 

ternational,  etc.,  R.  Co.  v.  Rhoades,  21  State,  17  Ala.  63. 

Tex.  Civ.  App.  459.     See  also  Wimber  California.  —  People  v«   Smith,    134 

V.  lowft  Cent.  R.  Co..  114  Iowa  551.  Cal.  453. 

Dliparair^g  EvldeiiM  m  It  ComtB  In.  Georgia,  —  Milam  v,  Sute,  108  Ga. 

—  Unless  sworn  as  a  witaess,  counsel  29;  Smalls  v.  State,  105  Ga.  669. 

has  no  right  to  contradict  a  wiineM  as  /owa,  —  State   v.    Newhouse,   (Iowa 

to  his  previous  testimony.     Johnson  v.  1901)  88  N.  W.  Rep.  353;  Kimball  v. 

Slate,  41  Tex.  Crira.  9.     But  see  Per-  Deere.  108  Iowa  676. 

kins  V.  Roberge,  69  N.  H.  171.  Kentucky^  —  See    Massie     r/.    Com., 

Failure  to  Prodaos  Oarment.  —  Where  (Ky.  1896)  36  S.  W.  Rep.  550,  where  it 

the  prosecutrix  in  a  rape  case  testified  was    held    that    the    comments   were 

that  soon  after  the  alleged    rape  she  proper. 

noticed  blood   on  her   undergarment,  Massaehusetts,  —  Koplan   ».    Boston 

and  the  counsel  for  the  defense  chal-  Gas  Light  Co.,  177  Mass.  15.     See  also 

lenged  the  prosecution  to  produce  the  Com.  //.  Barrows,  176  Mass.  17. 

garment,  the  court  properlyinterrupted  Michigan,  —  People  v.    Barnes^    113 

such  argument.     Roberts  v.  State,  122  Mich.    213:    Warren    v.    Halley,    107 

Ala.  47.  Mich.  120.     See  also  Leach  v.  Detroit 

Usswoni   Btatsmtnt    of  Detadant.  —  Electric  R.  Co.,  (Mich.  1902)  88  N.  W. 

Where   the   defendant    made   an    un-  Rep.  635. 

sworn  statement  but  did  not  testify,  it  Missouri.   —   Gidionseo     v,    Unioo 

was  held  to    be  legitimate  argument  Depot  R.  Co.,  129  Mo   392. 

for  the  prosecuting  attorney  to  com-  Nebraska,  —  See  Dinsmore  v.  State, 

ment  upon  the  weight  to  be  given  to  61  Neb.  418,  holding  that  the  defend- 

his  statement.     Com.    o.    McConnell,  ant's  conduct  may  be  criticised. 

162  Mass.  499.  New  Hampshire,  —  Story  v.  Concord, 

Penonal  Appemnoeof  Witness. -<- On  etc.,  R.  Co.,  70  N.  H.  364:  Liscomb  v. 

a  trial  of  one  for  assault  on  his  wife,  it  Manchester,  etc.,  R.  Co.,  70  N.  H.  31a; 

is  not  error  to  refuse  to  permit  the  de-  Shute  v,   Exeter  Mfg.  Qq,^  69  N.   H. 

fendant's  counsel  to  say  that  **  from  210. 

the  appearance  of  the  prosecutrix,  her  Ohio.  —  Hayes  v.  Smith,  8  Ohio  Cir, 

disposition,  the  looks  of  her  eyes,  her  Dec.  92. 

conduct,  her  demeanor,  and  manner  of  Orej^on,  —  State  v.  Mims.  36  Oregon 

testifying,  it  is  shown  that  she  is  not  a  315;  State  v.  Birchard,  35  Oregon  484. 

woman  of  private  or  domestic  habits,  Texas.  —  Missouri,   etc.,    R.   Co.  v, 

but  a  woman  of  worldly  experience,  of  Nordell,  20  Tex.  Civ.  App.  362:  Gulf, 

heartless  feelings,  devoid  of  modesty,  etc.,   R.  Co.  v.  Brown,   16  Tex.  C\^, 

and  a  reckless  and  adventurous  char-  App.    93;     Texas    Tel.,    etc.,    Co.   v, 

acter.'*     Meyer  v.   State,  (Tex.  Crira.  Seiders,  9  Tex.  Civ.  App.  431;  South- 

1897)  41  S.  W.  Rep.  6^2.  ern  Cotton  Oil  Co.  v.  Wallace,  23  Tex, 

When  Fraud  Is  InvolTSd  a  wide  lati-  Civ.   App.  12;    Logan   tf.  State,  (Tex. 

tude  is  allowed  in  argument.     Wheeler  Crim.  1899)  53  S.  W.  Rep.  694. 

V.    Detroit   Electric   R.  Co.,  12S   Mich.  Vermont. — /i»  r^-McCabe,  7oVt.  155; 

656;  Berry  v.  Slate,  (Miss.  1897)  22  So.  Morrill  v.  Palmer,  68  Vt.  i. 

Rep,  826.  Wisconsin,  —  Fertig    v.    State,    100 

unfriendly  Witnan.  —  Where  counsel  Wis.  301. 

calls  a  witness  he  may  not  impeach  the  Wyomins^,  —  Ross  v.    State,  8  Wyo. 

witness's  general  reputation  for  truth,  351. 

but  he  may  comment  on  the  untruthful-  Glaim  as  to  What  Testimony  Was.  —  In 

nessofsuch  witness's  testimony.  State  Ray  v.  Com.,  (Ky.  1897)43  S   W.  Rep. 

V.  Mims,  36  Oregon  315.  221.  it  was  held  that  although  counsel 

Oharging  Psxjnry  and   Bribery.  —  See  in  argument  is  mistaken  In  his  claim 

Ex  p.  Snodgrass,  (Tex.  Crim.  1901)  65  as  to  certain  testimony,  the  verdict  will 

S.  W.  Rep.  T061.  not  be  set  aside  if  it  is  apparent  that 

Charging  Witness  with  Receiving  Stolen  no  other  could  have  been  rendered. 

Goods. —  Tai urn  v.  State,  61  Neb.  229,  IrreloTant    Taots.  —  Where    suit    for 

wherein  it  was  held  that  the  remarks  damages  is  brought   against  one  for 

were  proper.  selling  intoxicating  liquors  to  another, 

378 


Vol.  II.              ARGUMENTS  OF  COUNSEL.        717-719 

717.  Illogloal  Argnmtnt.  —  See  note  3. 

Yn.  ViB  OF  PuAOnei.  ~  See  notes  5,  6« 

718.  Aatiidtd  PlMdiag.  —  See  note  I. 
Pleading  Withdrawn.  —  See  note  2. 

710.    vm  CoiocsirTs  oir  Failitbe  of  Accitssb  to  Testift  ih 

CBlliniAL  CAfB  —  1.  Qontral  Scope  and  Effect  of  Statutory  Fro- 
▼isions.  —  See  note  I. 

nine  reference   to  a   Uct  tendinf^   to  (Tmission  of  a  writing  signed  by  one  of 

»bow  that  the  saloon  of  the  delendani  the   plaintiff's   witnesses.      Baxter   v. 

was  run  illegally  is  not  ground  for  re-  Detroit  R.  Co.,  116  Mich*  188. 

versal.     dbull  v,  Adc,  113  Iowa  170.  Explaining  Fleadiagt  ta  Jury. -—  It  is 

Dtpoeilionfl.  ^  Where  deposition*  are  improper  for  auorneys  10  address  the 

admitted   in   evidence,  it  Is   error  for  jury  concerning  iheir  reasons  for  filing 

counsel  to  state  that  they  are  false  and  or  not  filing  certain  pleadings,  such 

not  properly  certified.    Sute  v.  Wright,  reasons  not  appearing  of  record.     Illl- 

134  Mo.  404.  Dois  Cent.  R.  Co.  v,  Weiland,  179  111. 

Cammenta  on  Votiet  to  Emplayaa.  ~  It  609. 

is  improper  for  ilie  plaintiff's  counsel  In  Coyne  v.  Avery,  189  III.  379,  it 

to  refer  to  a  notice  of  the  pendency  of  was  held  that  it  is  not  error  to  permit 

ihe  action  sent  by  the  defendants  to  an  the  plaintiff's  attorney  to  read  special 

employee  of  a  railroad  company  and  to  pleas  to  the  jury, 

state  that  the  company  sent  the  notice  Baading  Aflda^it.—  It  is  not  error  to 

because  it  knew  that  a  judgment  stared  refuse  to  allow  the  defendant's  attor- 

ii  in  the  face.     Shaw  v.  Chicago,  etc.,  ney  to  read  from  an  affidavit  Hied  with 

R.  Co.^  123  Mich.  629.  the  pleadings  as  to  the  amount  due, 

FrolMkllility  of  Bape.  —  Where  there  is  when   there  is   no  contest  as  to  the 

no  expert  testimony  on  the  subject.  It  amount.     Howard  v,  Tedford,  70  III. 

is  proper    to    restrain    counsel    from  A  pp.  660. 

arguing  that  where  there  is  conception  71§«     1.  Leacb  v*  Mill,  97  Iowa  81. 

there  is  no  rape.     State  v.  Lingle,  ia8  In  Demelman  v.  Burton,  176  Mass. 

Mo.  528.  363,  it  was  held  that  counsel  had  no 

Conolniions  Drawn  froM  Will.  —  In  a  right  to  comment  upon  allegations  in 

aoit  10  set  aside  a  will  on  the  groond  the  amended   answer,   nor   upon   the 

of  ondne  influence  and  onsonndness  of  time  of  tis  filing,  as  having  any  bearing 

mind,  it  is  not  error  to  refuse  to  per-  whatever  upon  the  argument  be  was 

mit  connsel  for  the  plaintiff  10  argue  to  making  to  Ihe  effect  that  the  opposing 

the  jury  that  the  wilt  in  question  con-  counsel's  client  had  deceived  him  as 

laina  iaherent  evidence  of  the  mental  to  the  facts  in  the  case. 

incapacity  of  the  testatrix.     Bradley  v.  Ad  Jhunanm.  —  It  is  not  improper  for 

Palmer,  193  111.  15.  connsel  to  state  the  ad  damnum  to  the 

717.     8.   Mitchell    ^*    State,    (Fla.  jury.  West  Chicago  Si.  R.  Co.  v.  Ded- 

igoiy  31  So.  Rep.  242;  Milam  v.  State,  loff,  92  111.  App.  547;  but  it  is  improper 

X08  Ga«  39;  Gidionsen  v.  Union  Depot  for  counsel  to  comment  upon  a  change 

R.  Co.,  129  Mo.  392;  Flayes  v.  Smith,  8  in  the  ad  damnum  made  after  the  ftrsi 

Ohio  Cir.   Dec.  93;  Texas  Tel.,  etc.,  trial,  Illinois  Cent.  R.  Co.  v,  Souders, 

Co.  9.  Seiders,  9  Tex.  Civ.  App.  431 ;  79  IH-  App.  41,  reversed  178  111.  588,  Ihe 

In  re  McCabe,  70  Vt.  155.  case  turning  upon  improper  comments 

§«  McBride  v.  Macon  Tel.  Pub.  Co.,  by  the  court. 

X02  Ga.  432.    See  also  Driver  v.  State,  %,  Beading  Floading  to  Which  Eztep- 

(Tex.  Crim.  1901)  65  S.  W.  Rep.  528.  tloaa  Have  Been  Sustained.  ^  See  North 

e.  Waidv.  Hobsofi,  (Colo.  App.  1901)  American  R.  Constr.  Co.  v,  Pairy,  10 

67  Pac.  Rep.  176.  Kan.  App.  55. 

^■■niiiMf    «•  Wilttnn  Instnunanla.  —  719     1.  Indiana.  ^Blume  v.  State, 

The  admission  of  written  instruments  154    Ind.    343.     See    infra^    VIII.  4. 

10  evidence  carries  with  it  the  right  to  Effeci  0/  Improper  Comments^  note  I. 

comment  00  them.     Home-Riverside  Iowa.  -^  State    v,    Trauger,    (Iowa 

Coal  Mtn.  Co.  v.  Fores*  64  Kan,  39*  1898)  77  N.  W.   Rep.  336,  wherein  it 

It  IS  not  improper  for  counsel  for  the  was  held  that  the  languaj^e  used  was 

defendant  to  comment  on  the  fact  that  in  violation  of  the  statute, 

couoael  lor  the  pUintiS  objected  to  the  Kanaaa.  —  In  Stale  v,  Devea,  q  Kan. 
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731.      Comments  in  Advance.  —  See  note  I. 

733.      Where  Defendant  Eleoti  to  Teitiiy.  —  See  notes  I,  2. 

Defendant*!  Pailnre  to  Prodnoe  Witneeiei.  —  See  note  3. 

App.  886,  61  Pac.  Rep.  511,  it  was  held  takes  the  witness  stand  but  does  not 

that  under  the  statute  any  reference  testify  because    the   questions  asked 

by  the  prosecuting  attorney  to  the  fact  him  are  not  admitted,  iL  is  not  preju- 

that    the    defendant     has    neglected,  dicial  for  the  state*s  counsel  to  refer  to 

failed,  or  refused  to  testify  constitutes  the  defendant's  offer  to  testify  and  to 

misconduct,    and   that  a  challenge  to  the  fact  that  he  did  not  deny  knowl- 

the  defendant  in  such  case  to  impeach  edge  of  the  indecency  of  the  picture, 

the  prosecuting  witness  is  ground  for  State  v.  Ulsemer,  24  Wash.  657. 
a  new  trial.     Compare  Slate  v.  Shelton,        Failure  to  Teitify  on  Former  Trial. — 

6  Kan.  App.  662.  In  Bradburn  j^.  State,  (Tex.  Crim.  1901) 

Kentucky.  —  Where    the    defendant  65  S    W.   Rep.  519,  it  was  held  that 

was  asked   why  he  did   not  testify  on  where  the  defendant  takes  the  stand  it 

the  examining  trial,  it  was  held  not  to  is  error  to  permit  the  state  to  examine 

be  a  violation  of  Grim.  Code  Ky.,  §  223,  him  as  to  his  failure  to  testify  on  the 

providing  that  a  defendant's  failure  to  former  trial,  and  to  commeol  on  such 

testify  "  shall  not  be  commented  upon  fact. 

or  be  allowed  to  create  any  presump-        3.  Lee  v.  State,  156  Ind.  548  [r/VZ/j^  2 

tion   against  him,"  the   court  saying  Encvc.  of  Pl.  anu  Pr.  714J;  Ethridge 

that  this  provision  is  restricted  to  the  v     State.     124    Ala.     106;    People    v. 

trial  and  tribunal  in  which  the  failure  Bene,  130  Cal.  159;  Consolidated  Coal 

to  testify   occurs.      Taylor    v.   Com.,  Co.  v.  Scheiber,  167  111.  539;  State  v. 

(Ky.  1896)  34  S.  W.  Rep.  227.  Bloor,  20  Mont.  574;  Stale  v,  Costner, 

Mississippi.  —  In  Bunckley  v.  State,  127    N     Car.    566;    Johnson   v.   Staie, 

77  Miss.  540.  it  was  held  to  be  preju-  (Tex.  Crim.   1898)  45  S.  W.  Rep.  901; 

dicial  and  violative  of  the  statute  for  Armstrong:.-.  State,  34  Tex.  Crim.  248; 

the  district  attorney  to  call  the  aiten-  State  v,  Hawkins,  27  Wash.  375;  U.  S. 

tion  of  the  jury  to  the  fact  that  on  the  v.  Candler,  65   Fed.   Rep.  308.      Com- 

preliminary  hearing  the  defendant  did  pare   People   v.   Smith,    121   Cal.   355; 

not  take  the  witness  stand.  State  &.  O'Keefe,  23  Nev.  127;  State  v, 

Missouri.  —  Where  the  defendant  and  Harper,  33  Oregon  524. 
two  others  were  indicted  for  murder,  it        When  the  Testimony  Is  Equally  Aooessi- 

was  held  to  be  not  in  violation  of  the  ble  to  Both  Parties  the  rule  is  otherwise, 

statute  for  the  state  to  refer  to  the  fact  Crawford  v.  State,  1^2  Ala.  23;  State 

that  the  codefendants  did  not  testify  v.    Fitzgerald,  68   Vt.    125.     See  also 

in    the   defendant's   behalf.      Slate  v,  Broch  v.  State,  123  Ala.  24. 
Weaver,  165  Mo.  i.  Instruetion  to  Disregard  Argument.  — 

New  Jersey.  —  The  fact  that  the  de-  Where  comments  as  to  the  failure  of 

fendant  does  not  testify  may  be  com-  the  defendant  to  produce  certain  eiri- 

mented  upon.     Parker  v.  State,  61  N.  dence   are   legitimate,  it   is  proper  to 

J.  L.  308.  deny  an  instruction  to  disregard  them. 

Oklahoma.  —  Wilson    v.    Territory,  9  Drye  v.  State,  (Tex.  Crim.  1900)  55  S. 

Okla.  331,  wherein  it  was  held  that  the  W.  Rep.  65. 
comments  were  prejudicial.  Failure    to    Gall    Codefendant.    —    In 

South  Bakota.  —  State  v.  Williams,  11  Texas  it  is  erior  to  permit  the  district 

S.   Dak.  64,  wherein  it   was  held  that  attorney  to  comment  on  the  defend- 

such  comments  are  prejudicial.  ant's  failure  to  have  the  testimony  of 

Texas.  —  McCandless  «/.  State,  (Tex.  a  codefendant,  since  by  statute  the  co- 
Crim.  1901)  62  S.  W.  Rep.  745,  wherein  defendant  cannot  be  a  witness.  Land- 
it  was  held  that  the  comments  were  ers  v.  State,  (Tex.  Crim.  1901)  63  S.  W. 
prejudicial.  Rep.  557. 

721.     1.   Strutton    7-.    Com.,    (Ky.        cfomment  upon  Defendant's  Suppressioii 

1901)  62  S.  W.  Rep.  875.  of  Paper.  —  In  a  trial  for  the  thefi  of 

723.     1.  Maloy  v.  State,  39  Fla.  432.  one  head  of  cattle,  where  the  defend- 

2.  Alexander  v.  State,  40  Tex.  Crim.  ant  had  testified  to  the  sale  to  him  of 

395.     But  see   People  v.  Sanders,  114  the  animal    by  a   written   instrument 

Cal.  216.  and  declined  to  introduce  the  bill  of 

Where  one  is  charged   with  having;:  sale,  it  was  not  error  for  the  district  at- 

circulated   an    indecent    picture,   and  torney  to  comment  on  the  fact  that  the 
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733. 

2,  3,  4- 

734. 
735. 

Wife. — 


2.  What  Constitutes  Improper  Comment.  —  See  notes  i , 

3.  What  Allusions  Are  Too  Remote.  —  See  note  6. 

4.  Xffect  of  Improper  Comments.  —  See  notes  i,  2. 

IX.  CoMicEKT  OK  Defendant's  Ohission  to  Call  His 

See  notes  3,  4. 


defendant  had  suppressed  such  bill  of 
sale,  counsel  for  the  defendant  having 
referred  to  the  same  matter.  Ray  v. 
State,  35  Tex.  Crim  354. 

733.  1.  State  v.  Shehon,  6  Kan. 
App.  662.  See  also  Burks  v.  Slate, 
(Tex.  Crim.  1900)  55  S.  W.  Rep.  824. 

8.  Bruce  v.  State,  (Tex.  Crim.  1899) 
53  S.  W.  Rep.  867;  Davis  v.  State,  39 
Tex.  Crim.  681.  See  also  State  v. 
Deves,  9  Kan.  App.  886,  61  Pac.  Rep. 
511;  State  V.  Boyd,  5  Kan.  App.  802. 
Compare  Nite  v.  State,  41  Tex.  Crim. 
340,  where  it  was  held  that  it  was  not 
error  for  the  prosecuting  attorney  to 
allude  to  the  fact  that  the  defendant 
did  not  explain  where  he  was  at  the 
time  the  alleged  crime  was  committed. 

3.  McCandless  v.  State,  (Tex.  Crim. 
1901)  62  S.  W.  Rep.  745. 

4.  Wilson  7/.  Territory,  9  Okla.  331. 
In  TVjT^^  a  bare  allusion  to  the  failure 

of  the  defendant  to  testify  will  not 
authorize  a  reversal.  McCandless  v. 
State,  (Tex.  Crim.  1901)  62  S.  W.  Rep. 
745;  Henry  v.  State,  (Tex.  Crim. 
1899)  54  S.  W.  Rep.  592:  Bruce  v.  State, 
(Tex.  Crim.  1899)  53  S.  W.  Rep.  867. 
So  in  Wright  v.  U.  S..  (C.  C.  A.)  108 
Fed.  Rep.  805. 

8.  Cope  7f,  Com.,  (Ky.  1898)  47  S  W. 
Rep.  436;  Barnes  v.  Com.,  loi  Ky.  556; 
State  V.  Schmidt,  137  Mo.  266. 

Implied  Beference.  —  A  statement  and 
question  by  the  prosecuting  attorney 
that  the  "  defendant  told  me  he  sold 
the  whiskey,  *  »  *  and  if  it  is  not 
true  why  did  they  not  put  some  one  on 
the  stand  to  disprove  it?  *'  are  not  a  vio- 
lation of  the  rule.  Bruce  v.  State, 
(Tex.  Crim.  1899)  53  S.  W.  Rep.  867. 
See  also  Green  v.  State,  (Tex.  Crim. 
1895)  31  S.  W.  Rep.  386. 

A  Statement  that  the  Defendant  Has 
Introdtteed  No  Evidence  is  not  a  refer- 
ence to  his  failure  to  testify.  He.iry  w. 
State,  (Tex.  Crim.  1899)  54  S.  W.  Rep. 
592.  See  also  State  %>.  Griswold,  73 
Conn.  95:  Price  v.  U.  S.,  14  App.  Cas. 
(D.  C.)39i;  State  v.  Davis,  no  Iowa 
746;  Cope  V.  Com.,  (Ky.  1898)  47  S.  W. 
Rep.  436;  Tudor  v.  Com.,  (Ky.  1897) 
43  S.  W.  Rep.  187;  Johnson  v.  Slate, 
(Tex.  Crim.  1900)  55  S.  W.  Rep.  968; 


McGlothlin  v.  State,  (Tex.  Crim.  1899) 
53  S.  W.  Rep.  869;  Arnold  v.  State,  38 
Tex.  Crim.  5;  Wilkerson  ».  State, 
(Tex.  Crim.  1899)  57  S.  W.  Rep.  956; 
Jackson  v.  U.  S..  (C.  C.  A.)  102  Fed. 
Rep.  473.  See  also  Com.  d.  McConnelK 
162  Mass.  499. 

7^4*  1.  Indiana.  —  The  rule  is  re- 
laxed in  Indiana.  Blume  v.  State,  154 
Ind.  343. 

Kansas. —  In  State  v.  Boyd,  5  Kan. 
App.  802,  a  new  trial  was  granted  be- 
cause the  prosecuting  attorney,  in  his 
closing  argument  to  the  jury,  said: 
*'  If  the  defendant  did  not  make  these 
sales,  why  did  he  not  go  on  the  stand 
and  deny  it?  " 

Sonth  Dakota.  —  A  reprimand  by  the 
court  and  instructions  to  disregard 
cannot  cure  the  error.  State  v.  Wil- 
liams, II  S.  Dak.  64. 

Texas. —  In  a  prosecution  for  aggra- 
vated assault  such  comments  are  not 
rendered  harmless  by  rebuke  and  in- 
structions to  disregard  them.  Good  v. 
State,  (Tex.  Crim.  1902)  66  S.  W.  Rep. 
1099.  But  see  Parker  v.  State,  39  Tex. 
Crim.  262. 

2.  Kentucky.  —Where  the  prosecuting 
attorney  stated  that  the  defendant, 
after  his  arrest,  had  never  yel  said  a 
word,  the  effect  of  his  remark  was 
cured  by  an  instruction  to  disregard  it. 
Barnes  ».  Com.,  loi  Ky.  556. 

Louisiana.  —  Where  the  district  attor- 
ney withdrew  the  remarks  the  prejudice 
was  held  to  have  been  cured.  State  v. 
Chevis,  48  La.  Ann.  575. 

Defendant's Bemedy. —  State  v.  Chevis. 
48  La.  Ann.  575,  where  it  was  held  thai 
the  remedy  is  to  ask  for  special  in- 
structions. 

725.  8.  In  Cole  v.  State,  75  Miss. 
142,  the  judgment  was  reversed  be- 
cause the  district  attorney  was  per- 
mitted to  draw  inferences  unfavorable 
to  the  defendant  from  the  latter*s  fail- 
ure to  call  his  wife  as  a  'vitness. 

In  Oregon,  under  Hill's  Code  Oregon, 
§  1366  (Bellinger's  Annot.  Code  Oregon 
1902,  §  1401),  which  provides  that  a 
wife  cannoi  be  compelled  to  become  a 
witness  for  her  husband,  where  the 
record  fails  ro  shn^v  whether  she  con- 
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Belief  —  when  BaMd  on  Evidenoe.  —  See  note  2. 

737.     Opinion  BMod  on  amfOOvg  OnMlo  BriAwoe.  -^ Soe  note  I. 

XII.  COXKEETS  ON  M4TTEEA  HOT  IS  SVIimOE  —  1.  In 

GteaeraL  —  See  note  2. 

seated  to  testify  it  is  reversible  error  Bank  v,  Bradley,  ii6  Ala.  142;  Scott  v, 

for  Ibe  prosecuting  attorney  to  argue  State,  iioAla.  4&. 

that  the   failure   of   the  defendant  to  Arkansas,  —  Kansas  City,    etc.,    R. 

call  his  wife  raises   the  presunnption  Co.  v.  Sokal,  61  Ark.  137, 

that  her  teslimuny  would   have  been  District  of  Columbia,  —  Funk  v.   U. 

unfavorable  to  him.    State  v.  Hatcher,  S.,  16  App.  Cas.  (D.  C]  478. 

29  Oregon  309.  Florida.  —  Bradham  r.  State,  41  Fla. 
735.    4.  Georgia. —  In    a    criminal  541;  Jenkins  v.  State,  35  Fla.  737. 

case  it  is  not  erroneous  for  the  court  Illinois,  — •  Illinois   Cent.    R.   Co.   v. 

to  prevent  counsel  from  stating  what  Souders,  178  111.  585. 

could    be   proved  by  the   wife  of  the  Kansas,  —  Bell  v.  Day,  9  Kan.  App. 

defendant,  she  being  incompetent  for  iii;  Fish-Keck  Co.  v,  Redlon,  7  Kan. 

any  purpose  in  such  case.     Perry  v,  App.  93;  Surface  v,  Douglas,  i   Kan. 

State.  103  Ga.  3^5-  App,  78. 

Iowa. —<  Such  comments  do  not  con-  Kentucky,  —  Rhodes   v.  Com.,  (Ky. 

stitute  ground  for  a  new  trial.     State  1899)  54  S*   ^>   ^^P*    I7^«  Wilson  v. 

V,  Millmeier,  102  Iowa  692.  Com,,  (Ky.   1900)  54  S.  W.  Rep.  946. 

Miohigan.  —  In  People  v.  Fowler,  104  See  also  McHenry  Coal  Co.  v,  Sneddon, 

Mich.  449^    it  was  held  that  a  proae-  98  Ky.  684. 

cuting  attorney  has  no  right  to  refer  to  Louisiana,  —  State  v,  Thompson,  106 

the  (act  that  the  wife  of  a  complainant  La.  366. 

in  a  prosecution  for  adultery  has  not  Mickigan.  —  People   v.    Luders,    126 

been  called.  Mich.  440;  Pringle  ik  Miller,  iii  Mich. 

Xiioeiri.  —  In   Stale  v,   Taylor^  134  663.     See  also  Atberton  v.  Defreeze, 

Ma.  109,  such  comment  was  held  to  be  (Mich.  1902)  88  N.  W.  Rep.  886. 

improper  but  not  prejudicial.  Missouri,  —  Killoren  v,  Meehan,  68 

Texas.  —  Smith  k .  State,  (Tex.  Crim.  Mo,  App.  212. 

19D1)  65  S.   W.    Rep.    186;    Harris  v.  New  Hampshire, —  Heald  v.  Concord, 

State,  (Tex.  Crim.  1898)  47  S.  W.  Rep.  etc.,  R.  Co.,  68  N.  H.  49. 

643.  Oreji^n,  —  State  v.  Birchard,  35  Ore- 

YM»    8.  People  v,  Louie  Foo,  112  gon  484. 

CaK    17;  Gray   v.    State,  42  Fla.    174;  Tentussee. —  Hamilton   v.   State,  97 

State  V.  Millmeier,  102  Iowa  692;  State  Tenn.  452. 

v^  Cater,   loa  Iowa  501;    Spangler  v,  Texas,  —  Miles  w.  State,  (Tex.  Crim. 

State,  (Tex.  Crim.  1900)  61  S.  W.  Rep.  1901)  65   S.    W.    Rep.   912;  Halsey  v, 

314;  Henry  9,  State,  (Tex.  Crim.  1895)  Bell,  (Tex.  Civ.  App.   1901)  62  S.  W. 

30  S.  W.  Rep.  802.  Rep,  1088;  Seals  v,  Sute,  (Tex.  Crim. 
I«pUjSd  leUef.  — The  district  attor-  1897)  38  S.  W.  Rep.   1006;  Greenville 

ney,  on  an  indictment  for  man-  Oil,  etc.,  Co.  v.  Davenport,  (Tex.  Civ. 
slaughter,  may  say  that  **  the  defend-  App.  1896)  37  S.  W.  Rep.  624;  Bitter- 
ant,  upon  these  facts,  might  well  have  man  v,  Hearn,  (Tex.  Civ.  App.  1895} 
been  indictecl  for  the  crime  of  murder.'*  32  S.  W.  Rep.  341;  Bice  v.  State,  37 
Com.  V,  Crowley,  168  Mass.  121.  See  Tex^  Crim.  38;  Trinity,  etc.,  R.  Co.  v. 
also  Miller  y.  State,  35  Tex.  Crim.  209;  O'Brien,  18  Tex,  Civ.  App.  690. 
Morrison  v.  State,  40  Tex.  Crim.  473;  VermonU  —  Blaisdell  v,  Davis,  72 
Ross  v^  Stale.  8  Wyo.  351.  Vt.  293;  Wood  v,  Agostines,  72  Vt.  51. 

Xe  Ff^Kiio^  nnUiia  Objection  Is  Xade.  Wisconsin,  ^  Shaw    v,   Gilbert^   XI I 

—  Slate  1^,  Spencer,  15  Utah  149^     But  Wis.  165;  Schaidler  v.  Chicago^  etc., 

see  contm  Gawn  v.  State,  7  Ohio  Cir.  R.  Co.,  102  Wis.   564;  Scott  v.  State, 

Dec.  19^  91  Wis.  S52. 

TOT.     L    Howard    v.    Co«n.,    (Ky.  United  5'/0/^j.  —  lackson   ».    U.   S,, 

I90i>  61  S.  W.  Rep.  756  [citing  2  Encyc.  (C.  C.  A.)  I02  Fed.  Rep.  473. 

OF  Pl.  and  Pr.  727};  Broznack  v.  State,  Facts  Coming  to  Knowledge  of  Jory.  — 

K>9  Ga.  SK4*  I(  '^  held,   however,   that   where   the 

%  AMama,   —   Birmingham     Nat.  statements  are  so  trivial  that  they  are 
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71MI*    See  note  i. 
730.     See  note  i. 

At  Wliat  stage  of  Case.  —  See  note  2. 

Strait  of  Saoh  Irregolaritiif.  —  See  note  4. 

not  prejadlclal,  the  error  is  not  ground  the  wealth  of  the  defendants  and  the 

for  reversal.     Sullivao  v.  NicouTin,  113  poverty  of  the  plain cifiF,  and  to  state 

Iowa  76:  Baxter  v.  Detroit  R.  Co.,  116  that  the  reason  the  plaintiff  brought 

Mich.  188.  his  suit  for  only  two  thousand  dollars 

Flalntil^  Attensj  ComaieBtlnf  on  So-  was  to  prevent  a  transfer  of  the  case  to 

ftadant's  Inflaenos. —  A  statement  by  the  federal  courts,  with  its  attendant 

ine  plaintiff's  counsel  that  *'  you  can  expenses.      Illinois    Cent.   R.    Co.    v. 

see  the  working  of  the  hand  of  this  Whittaker,  (Ky.   1900)  57  S.  W.  Rep. 

street-railroad    company;    yon    sec  it  465.     See  also  Surface  v.  Douglas,  i 

over  in  the  city  hall  and  all  through  Kan.   App.    78.      Compare   Louden   v. 

the     court     house/*     is     prejndiciat  Vinton,  108  Idich.  313. 

Cleveland  City  R.  Coi.  v.  Roebuck.  la  Contrmsting  Cot$diiioM  9/  Parties,  —  In 

OhioCir.  Dec.  262.  Killoren  v.  Meehan,  68  Mo.  App.  212, 

Commonting  on  Defendant's  Other  Of-  the  judgment   was  reversed   because 

fiMiseo.  —  It  is  reversible  error  to  permit  counsel  was  allowed  to  insinuate  that 

the  prosecuting  attorney  to  comment  the  plaintiff  was  poor  and  that  the  de- 

on     the    defendant's  other    offenses,  fendani  was  a  *'  pawnbroker  *'  and  a 

People  t'.  Valliere,  127  Cal.  65;  Morri-  *' capitalist."       See    also    Taylor    v. 

son  9.  State,  (Tex.  Crim.  1898)  44  S.  Harris.  68  111.  App.  92;  Bitterman  r. 

W.  Rep.  sii;  WilHamst/.  U.  S.,  168  U.  Hearn,  (Tex.  Civ.  App.  1895)  32  S.  W. 

S.  382.     See  also  Gossett  v.  State,  65  Rep.  341. 

Ark.  389;  State  c.  Stevenson,  96  Mont.  Vhyidial  WxaMfnatfsn  sf    PlatntiiT. — 

332.     But  see  Pittsburg,  etc.,  R.  Co.  v.  Where  there  is  no  evidence  that  the 

Lewis,  (Ky.  1896)  38  S.  W.  Rep.  482,  plaintiff  declined  tosnbmit  her  injuries 

where   the    error    was  cured    by  the  to  the  examination  of  a  physician  ap- 

court's  instmctions  to  disregard.  pointed  by  the  court,   it  is  not  error 

Why  Thyiieiaa  Was  Vot  Galled. —  to  refuse  to  permit  the  defendant's 
Where  the  defendant  had  no  right  to  connsel  to  comment  on  such  refusal. 
require  the  plaintiff  to  submit  to  an  Missouri,  etc.,  R.  Co.  v.  Walden,  (Tex. 
examination  by  his  physicians  it  was  Civ.  App.  1898)465.  W.  Rep.  87. 
held  to  be  improper,  but  not  ground  for  W.  1.  Redd  v.  State.  65  Ark.  476, 
reversal,  for  the  plaintiff's  counsel  to  CULmroon  v.  Dent,  105  Ga.  483;  South- 
say:  "  J.  tells  you  that  this  woman  ern  R.  Co.  v.  Barlow,  104  Ga.  213; 
is  suffering  from  common  female  Perry  v.  State,  102  Ga.  365;  State  v, 
troubles.  If  J.  believes  this,  why  did  Dunning,  14  S.  Dak.  316;  Davis  v. 
he  not  have  Dr.  Booth  and  Dr.  Bogie  State,  (Tex.  Crim.  1900)  55  S.  W.  Rep. 
examine  this  woman?  "  Gulf,  etc.,  R.  340;  Warthan  o.  State,  41  Tex.  Ciim. 
Co»  V.  Curb,  (C.  C.  A.)  66  Fed.  Rep.  385:  Wilson  v.  State,  41  Tex.  Crim. 
519.  Compart  Wilktns  v.  Flint,  128  179. 
Mich.  269.  VMi     1.  Dnnmorev.  State,  115  Ala. 

•tsitaBMits  Irreltnmt  \nX  fr^udleiaL  69;  Wabasli  R.  Co.  v,  Mahoney,  79  111. 
—  In  an  action  against  a  railroad  com-  App.  53;  Rabbermann  v.  Pierce,  77  111. 
pany  for  the  destruction  by  fire  of  App.  405;  Long  e.  Evening  News 
goods  stored  is  its  depot,  it  is  error  to  Assoc,  Z13  Mich.  261;  Warren  v,  Hal- 
permit  counsel  for  the  plaintiff  to  coo-  ]ey»  107  Mich.  120;  Jones  v.  Murray, 
tend  for  the  liability  of  the  company  167  Mo^  25;  Shelp  v.  U.  S.,  (C.  C.  A.) 
as  to  a  pro  rata  of  the  insurance  money  81  Fed.  Rcp«  694. 
upon  the  contents  of  the  depot,  there  A.  People  v.  Durraot,  ti6  Cal.  179. 
being  no  evidence  that  the  goods  of  4.  Coaley  v.  Red  wine,  109  Ga.  640; 
the  defendant  had  any  insurance  upon  State  z/.  Rice,  (Idaho  190 1)  66  Pac. 
them.  Georgia,  eic.«  R.  Co.  t^.  Pound,  Rep.  87;  Bell  v.  Dav,  9  Kan.  App.  11 1; 
111  Ga.  6.  Sie  also  Gilbert  v.  Com.,  Yontz  v.  Com.,  (Ky.  1902)  66  S.  W. 
106  Ky.  919.  Rep.  383;  Illinois  Cent.  R.  Co.  v.  West, 

ODttSMBts  on  Poverty   sr   Wealth  of  (Ky.  1901)  60  S.  W.  Rep.  290;  Miller 

'Hx^im^  PlaimHf^s    Poverty.  —  It    is  v,  Pryse,  (Ky.  1899)49  S.  W.  Rep.  776; 

{■ipcoper  for  counsel  to  comment  upon  Ray  v.  Com.,  (Ky.  1897)  43  S.  W.  Rep. 
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221;  People  v,  Roat,  117  Mich.  578; 
State  V,  Furgerson,  152  Mo.  92;  Sher- 
man V.  J.  W.  Bishop  Co.,  (R.  I.  1901) 
49  Atl.  Rep.  39;  Warthan  v.  State,  41 
Tex.  Crim.  385;  Bagley  v.  Mason,  69 

Vt.  175. 

In  Schaidler  tr.  Chicago,  etc.,  R.  Co., 
102  Wis.  564,  improper  remarks  con- 
cerning matters  in  evidence  were  held 
to  be  prejudicial  where  they  were  not 
excluded  from  the  jury.  See  also 
Arnold  v.  Com.,  (Ky.  1900)  55  S.  W. 
Rep.  894. 

Cored  by  Instmctiona  to  Biiregard. — 
People  V.  Puiman,  126  Cal.  258;  Miller 
V.  Pryse,  (Ky.  1899)  49  S.  W.  Rep.  776; 
Tunnicliffe  v.  Bay  Cities  Consol.  R. 
Co.,  107  Mich.  261;  Warren  v.  Halley, 
107  Mich.  120;  Hoover  v.  State,  48 
Neb.  184;  McFadden  v.  Morning 
Journal  Assoc.,  28  N.  Y.  App.  Div. 
508;  Dudley  v.  State,  40  Tex.  Crim. 
31;     Barczynski     v.     State,    91    Wis. 

415. 

In  James  Smith  Woolen   Mach.  Co. 

V.  Holden,  73  Vt.  396,  Hiing  2  Encyc. 

OF  Pl.  and  Pr.  730,  note  4,  ihe  court 

said  that  the  great  weight  of  authority 

holds  that  the  mischief  is  cured  when 

the  offending   counsel    withdraws  his 

statement  or  the   court   instructs  the 

jury  not  to  consider  it. 

Presumptioii  of  Prejudioe.  —  In  State  v. 
Thompson,  106  La.  366,  the  court, 
quotitiff  with  approval  2  Encyc.  of  Pl. 
AND  pR.  727  et  seq,^  held  that  where 
the  district  attorney,  in  his  closing 
argument  in  a  felony  case,  referred  to 
the  fatherless  children  of  the  deceased, 
although  there  was  no  evidence  in  the 
case  that  there  were  any  children,  and 
the  statement  was  not  withdrawn  nor 
the  jury  instructed  to  disregard  it.  such 
action  was  reversible  error. 

High  Standing  of  Conniel  as  Angament- 
ing  Prejndioo. —  In  Wilson  v.  Com., 
(Ky.  1900)  54  S.  W,  Rep.  946,  it  was 
held  that  the  prejudice  of  improper  re- 
marks was  augmented  by  the  high 
standing  and  official  position  of  the 
commonwealth's  attorney.  See  also 
Perry  v.  Western  North  Carolina  R. 
Co  ,  128  N.  Car.  471. 

Harmleis  Statements.  —  In  Oglesby  &. 
Missouri  Pac.  R.  Co.,  150  Mo.  137,  it 
was  held  not  to  be  prejudicial  for  the 
plaintiff's  counsel  to  say  that  he 
thought  that  the  judgment  ought  to  be 
for  twelve  thousand  dollars. 


In  State  v.  Taylor,  134  Mo.  109,  it  was 
held  that  it  was  not  error  for  assistant 
counsel  for  the  state  to  say:  *'  I  am 
here  *  *  •  representing  M.  and 
our  people  as  best  I  can  without  the 
pay  of  one  dollar;  simply  doing  my 
duty;  a  duty  I  owe  to  my  people  up 
there  and  a  duty  I  owe  to  you."  See 
also  Kohman  v.  Baldwin,  (Tex.  Civ. 
App.  1898)46  S.  W.  Rep.  3q6. 

733.  1.  Indnlgenoe  to  Setorts.  —  Re- 
marks which  would  not  be  primarily 
legitimate  may  be  entirely  within  the 
bounds  as  answers  to  statements  or 
arguments  of  opposing  counsel. 

Alabama. —  Downey  v.  State,  115  Ala. 
108. 

Arkansas,  —  Kansas  City,  etc.,  R. 
Co.  V.  Sokal,  61  Ark.  137. 

Colorado.  —  Heller  z'.  People,  22  Colo. 
II. 

District  of  Columbia.  —  Washington, 
etc.,  R.  Co.  V.  Patterson,  9  App.  Cas. 
(D.  C.)  423. 

Georgia,  —  Bowens  v.  State,  106  Ga. 
760. 

Idaho.  —  State    v,    Haverly,   (Idaho 

1895)  42  Pac.  Rep.  506. 

Illinois.  —  North  Chicago  St.  R.  Co. 
V.  Leonard,  167  111.  6i8;  Lyon  v.  idam- 
mond,  etc.,  R.  Co.,  167  111.  527;  Illi- 
nois Cent.  R.  Co.  v.  Beebe,  69  111. 
App.  363.  affirmed  174  111.  13. 

Iowa,  —  Patton  v.  Lund,  114  Iowa 
201;  Mackerall  t/.  Omaha,  etc.,  R.  Co., 
Ill  Iowa  547;  Kimball  v,  Deere,  108 
Iowa  676. 

Kentucky,  —  Delaney  v.  Com.,  (Ky. 

1896)  35  S.  W.  Rep.  1037. 
Michigan,  —  People   v.  Higgins,  127 

Mich.  291;  People  v.  Smith,  106  Mich. 
431 ;  People  v.  Oblaser,  104  Mich.  579; 
Hammond  v,  Pullman,  (Mich.  1902)89 
N.  W.  Rep.  358;  Wilkins  v.  Flint.  128 
Mich.  262. 

Missouri,  —  State  u.  H  viand,  144  Mo. 
302;  State  V.  Goodman,  78  Mo.  App. 
224. 

New  Hampshire.  —  Hersey  v. 
Hutchins,  70  N.  H.  130. 

Ohio. — Champion  v.  State,  6  Ohio 
Cir.  Dec.  777. 

Texas,  —  Cleland  v.  State,  (Tex. 
Crim.  1901)  65  S.  W.  Rep.  189;  Wilborn 
V.  State,  (Tex.  Crim.  1901)  64  S.  W. 
Rep.  1058;  Holcomb  v.  State,  (Tex. 
Crim.  1900)  59  S.  W.  Rep.  892;  Wilker- 
son  V.  State,  (Tex.  Crim.  1899)  57  S.  W. 
Rep.  956;  Belknap   v.  Groover,  (Tex. 
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733.  Where  Attorney  for  Losing  Party  Is  Aggressor. —  See  note  I. 
Statements  Not  Confined  to  Pertinent  Seplies.  —  See  note  2. 

3.  Acoiuations  of  Tampering  with  Witnesses.  —  See  note  4. 

734.  4.  Conunents  on  Besnlt  of  Former  Trials.  —  See  note  2. 


Civ.  App.  1900)  56  S.  W.  Rep.  249; 
International,  etc.,  R.  Co.  v.  Dalwigh, 
(Tex.  Civ.  App.  igoo)  56  S.  W.  Rep. 
136;  Vincent  v.  Stale,  (Tex.  Crim.  1900) 
55  S.  W.  Rep.  819;  Gaines  v.  State, 
(Tex.  Crim.  1896)  37  S.  W.  Rep.  331; 
Texas,  etc.,  R.  Co.  v.  Beckwortli, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
809;  St.  Louis,  etc.,  R.  Co.  v.  Daugh- 
tery.  (Tex.  Civ.  App.  1895)  31  S.  W. 
Rep.  705;  Martin  v.  Stale,  41  Tex. 
Crim.  242;  Barkman  v.  State,  41  Tex. 
Crim.  105;  Furlow  v.  State,  41 
Tex.  Crim.  12;  Kelly  v.  State,  37  Tex. 
Crim.  641;  C^ampbell  v.  State,  35 
Tex.  Crim.  160;  Washington  v.  State, 
35  Tex.  Crim.  154;  Sinclair  v.  State. 
35  Tex.  Crim.  130;  Chalk  v.  State,  35 
Tex.  Crim.  116;  Ray  v.  State,  35  Tex. 
Crim.  354;  San  Antonio,  etc.,  R. 
Co.    V.    Harnett,    .  2    Tex.   Civ.    App. 

321. 

Vermont.  —  McMullin  v.  Erwin,  69 
Vt.  338. 

ll'i'st  yirginia.  —  State  v.  Allen,  45 
W.  Va.  65. 

Uuittd States.  —  Kellogg  y.  U.  S..  (C. 
C.  A.)  103  Fed.  Rep.  200;  Gulf,  etc., 
R.  Co.  V.  Curb,  (C.  C.  A.)  66  Fed. 
Rep.  519. 

Counsel,  before  objecting  to  remarks 
of  opposing  counsel,  should  repudiate 
their  own  improper  statements.  Atchi- 
son, etc.,  R.  Co.  V.  Dickerson,  4  Kan. 

App.  345. 

IHsoussing  Change  of  Venue.  —  In  St. 
Louis,  etc.,  R.  Co.  v.  Waren,  65  Ark. 
6iq,  a  reversal  was  had  on  account  of 
comments  of  counsel  for  the  plaintiff 
on  the  defendant's  changes  of  venue 
and  motions  for  continuances.  See  also 
Union  Compress  Co.  v.  Wolf,  63  Ark. 
174;  Kansas  City,  etc.,  R.  Co.  v. 
Sokal,  61  Ark.  137. 

Conunenting  on  Oontinnanees. —  It  is 
error  for  counsel  to  state  what  ap- 
peared in  affidavits  for  a  continuance 
filed  at  a  previous  term.  Blaisdell  v. 
Davis,  72  Vt.  295. 

733.  1.  Washington,  etc.,  R.  Co. 
V.  Patterson,  9  App.  Cas.  (D.  C.)423; 
Wimber  v.  Iowa  Cent.  R.  Co.,  114  Iowa 
551;  Stratton  v.  Dole,  45  Neb.  472;  St. 
Louis,  etc.,  R.  Co.  v.  Daughtery, 
(Tex.  Civ.  App.  1895)  31  S.  W.  Rep. 
705;  State  V.  Marsh,  70  Vt.  288;  State 


V.  Slamon,  73  Vt.  212;  Barczynski  v. 
State,  91  Wis.  415. 
2.  State     V.    Hatcher,     29     Oregon 

309. 

A  party  may  be  estopped  from  com- 
plaining by  himself  going  out  of  the 
record,  but  this  estoppel  arises  only 
when  he  is  followed  out  of  the  record 
by  the  party  undertaking  to  reply.  St. 
Louis  Southwestern  R.  Co.  v.  Dickens, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
124. 

Explaining  Absence  of  Witness.  —  In 
Cunningham  v.  Speagle,  106  Ky.  278, 
it  was  held  to  be  error  to  permit  the 
plaintitf's  attorney  to  say,  in  reply  to 
the  comments  of  the  opposing  counsel 
on  the  fact  that  the  plaintiff  did  not 
bring  the  family  of  a  certain  witness 
to  court  to  prove  his  signature:  "  I 
will  say  that  this  was  originally  a 
chancery  case,  and  in  such  cases  drpo- 
sitions  are  allowable;  and  I  took  the 
deposition  of  U.,  who  was  A.'s  faiher- 
in-law,  to  prove  his  signature,  but  ihc 
court  would  not  allow  it  read."  See 
also  Wilson  v.  State,  41  Tex.  Crim. 
179. 

Stating  Testimony  of  Absent  Witnesses. 
—  Comment  by  the  defendant's  counsel 
on  the  fact  that  a  witness  for  the 
plainiiff  who  has  been  sworn  has  not 
testified  does  not  justify  a  reply  that  it 
was  unnecessary  to  examine  siich  wit' 
ness  because,  if  examined,  he  would 
have  sworn  to  a  certain  material  fact, 
stating  the  fact  to  the  jury.  Morris  v. 
Maddox,  97  Ga.  578.  * 

4.  Chicago  City  R.  Co.  7'.  Barron,  57 
III.  App.  469;  Sutton  V.  Chicago,  etc., 
R.  Co.,  98  Wis.  157. 

734*  2.  People  v.  Rodley,  131  Cal. 
240;  Rhodes  v.  Com.,  (Ky.  18(^9)  54  S. 
W.  Rep.  184;  Berry  v.  State,  (Mi.n. 
1897)  22  So.  Rep.  826;  Jenkins  v.  Han- 
kins,  98  Tenn.  545;  Re  Barney.  71  Vt. 
217;  Hocks  r.  Sprangers,  113  Wis.  123; 
Hoffman  v.  State,  97  Wis.  571. 

7'exas  Statute.  —  Gann  v.  State,  (Tex. 
Crim.  uyoo)  59  S.  W.  Rep.  896;  John- 
son V.  State,  (Tex.  Crim.  1900)  59  S.  W. 
Rep.  898;  Pickett  v.  State,  (Tex.  Crim. 
1899)  51  S.  W.  Rep.  374;  Hamilton  v. 
State,  40  Tex.  Crim.  464.  Compare 
Holcomb  V.  State,  (Tex.  Crim.  1900)  59 
S    W.   Rep.  892,   wherein  it  was  held 
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735.  Wli«B  HH  flroud  for  BevwMl.  —  See  notes  i,  2. 

5.  Stating  or  Commentiiig  on  Bzoludod  Svidmce  —  Befora 
nA  After  X»l«iioB»  —  See  note  3. 

736.  See  notes  i.  2. 

that  the  statute  was  not  violated  be-  Illinois  Cent.  R.  Co.  v.  Treal,  179  III. 

cause  the  statement  ol  the  prosecutor  576;  Lison bee  v.  Monroe  Irrigation  Co. 

was  not  justified  by  the  testimony  and  18  Utah  343;  Bai^ley  r.  Mason,  69  Vt. 

a  reference  mide  to  the  former  convic-  175 
tion  by  the  defendant's  counsel.  Smding  Jury  Out  During  Argument, 

ttaienMDt  as  to  Hsw  Vomer  JurjMooA.  —  In  Birmingham  Nat.  bank  v,  Brad- 

—  Chicago,  etc.,  R.  Co.  v.  Smedley,  65  ley,  108  Ala.  208,  it  was  held  that  the 

111.  A  pp.  644.  jury  may  be  excused  dorin^^  the  argu- 

Former BoeoTory  on  flaiae  Evidoaoe.  —  ment  as   to  the  admissitiliiy  of  evi- 

Western  Union  Tel.  Co.  v.  Burgess,  dence. 

(Tex.  Civ.  App.   1901)  60  S.  W.  Rep.        Qaestlona    Addreesed   to    Witaeee.  — 

1023.  '*  The  wilful  asking  of  an  incompetent 

laetnMttoae    to    Uflrofard.   —   Snch  question  may  be   so   prejudicial   that 

statements  may  be  cured  by  instrnc-  even  an  instruction  by  the  ci>urt  to  dia- 

lions  of  the  court  to  disregard  them,  regard   the   same    may   not  cure  the 

Harrison   v.   Langston.   100  Ga.   394;  evil.**     Beaman  v.  Martha  VVashingtoo 

Richmond,  etc.,  R.  Co.  v.  Mitchell,  95  Min.   Co.,   23  Utah  139,  per  Hart,  J. 

Ga.  78;  Smiley  v,  Scott,  77  111.  App.  See  also  as    to    improper   questions, 

555r  affirmed  179   111.    142;  Taylor  r.  Heoshaw  v.  State,  67  Ark.  365;  People 

Mallory,  96  Va.  18.  v,  Phelan,  123  Cal.  551:  Heller  v.  Peo- 

7M*     1.  Smiley    v.   Scott,    179   111.  pie,  22  Colo.  11 ;  Spiro  v.  Nitkin,  72 

142:  Clukey  v.  Seattle  Electric  Co.,  27  Conn.  202;   Hine's  Appeal,  68  Conn. 

Wash.  70.  551;  O'Neill   Mfg.  Co.  v.   Pruitt,   no 

Harmleie   ttatemoats.  —  Where    the  Ga.  577;  Maxwell  t/.  llabel,  92  III.  App. 

counsel  for  the  plaintiff,  in  arguing  to  510;  HoUenbeck  v.   Missouri   Pac.  R. 

the  jury,  referrnl  to  the  fact  that  the  Co.,  141   Mo.  97;  Cannon  v.  State,  41 

justice  of  the  peace,  having  heard  the  Tex.  Crim.  467:  Mutual  L.  Ins.  Co.  v. 

evidence,  gave  judgment  in  favor  of  Mellott,  s^cx.  Civ.   App.    1900)   57  S. 

the   plaintiff,   it  was  held   not    to    be  W.    Rep.  S87;   McDonald  v.  Webster, 

improper    argument,    but   if    counsel  71  Vt.    392;  Baker  v,  Sherman,  71  Vt. 

had  stated  what  the  judgment  below  439;  Bagley  v.  Mason.  69  Vt.  175. 
was,  snch  statement  would  have  been        Beading  Qneetiene  from  Writlen  Itato- 

improper.       Rothwell     v.     Elliott,     2  moat. —  Where,  on  objection,  t be  court  • 

Marr.  (Del.)  151.     See  also  Miller  v.  excludes  a  written  statement  pnrport- 

Boone  County,  95  Iowa  5.  ing  to  have  been  made  by  the  accused 

S.  People  o.  Kamaunu,  110  Cal.  609,  at  the  examining  trial,  it  is  not  error 

where  snch  references  were  held  to  be  to  peroili  the  prosecuting  attorney  to 

not   prejudicial.  *  See   also  Ficken   r.  read  questions  from  snch  siaiement. 

Stale,  97  Ga.  813;  Frazier  v.  Malcolm,  Wilborn  v.  Slate,  (Tex.  Crim.  1901)64 

(Ky.  1901)  62  S.  W.  Rep.  13;  Baines  v,  S.  W.  Rep.  ios&. 

State,  (Tex.  Crim.  1902)66  S.  W.  Rep.        Svidenco   (Mhved    and   Withdraws.— 

847;    Wilborn    v.   State,   (Tex.   Crim.  Counsel  for  the  plaintiff  undertook  to 

1901)  64  S.  W.  Rep.  1058.  show  that  if  a  verdict  was   rendered 

S.  Offers  ef  Proof.  —  Where  an  objec-  against  the  defendant  company,  an  in- 

tion   to  a  question  is  sustained,  it  is  surance  company  wonM  pay  the  rer- 

noc  error  to  permit  counsel  to  state  in  diet,  and  on  objection   withdrew  the 

the  presence  of  the  jury  what  he  ex.  '  question,  but  referred  to  the  fact  in  the 

pects  10  prove.     French  Live  Stock  Co.  argument*    Such  arguntent  was  held 

V,  Springer.  35  Oregon  312.     Bnt  see  to  be  highly  improper,  and  had  iIm  de- 

Pape  9.  Hartwtg,  23  Ind.  App.  333.  fendant  in   the  coun  below   made  a 

Counsel    should    not    offer,   in    the  motioo  for    a    mistrial,   such   motion 

presence  of  tbe  jury,  testimony  which  should  have  been  granted.      O'Neill 

they  know  is  incompetent.     Phillips  v,  Mfg.  Co.  v.  Pruitt,  no  Ga,  577. 
U.  S.  Benevolent  Soc,  120  Mich.  142;        79II*    L  Osborn  r.  State,  125  Ala. 

People  V,  Abell,  113  Mich.  80;  Stale  v.  106;  Newbv    v.    People,  2S  Colo.   16; 

Robinson,    106  Tenn.  204.     See  also  Chicago,  etc.,  R.  Co.  v.   Mochell»  193 
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7SS«     STidmoe  AteUtted  Uk  Ome  PvrpoM  Omly.  —  See  note  3. 

6.  Facts  of  Oeneral  or  Local  History  —  Matters  of  Genena 
Knowledge.  —  See  note  4. 

737*     Matlen  ol  Leoal  Vatnn.  —  See  note  I. 

788.    7.  Comments  on  Character   or  Credibility  of  Parties  or 
Witnesses.  —  See  note  i. 


III.  908;  Peerless  Stooe  Co.  v.  Wray, 
KS  Ind.  37;  People  v.  Smith,  106 
Mich.  431. 

Oomnentt  on  laoompetoAt  Testimony 
Xeeeived.  —  Counsel  may  properly  com< 
ment  upon  evidence  given  before  an 
objection  Is  interposed.  In  re  Mc- 
Cabe,  70  Vc,  155.  See  also  State  v. 
Bokien,  14  Wash.  403. 

It  Is  Rererslble  Srror  to  permit  com- 
ments on  evtdence  improperly  ad* 
mitted.  Houston,  etc.,  R.  Co.  v,  Pat- 
terson, (Tex.  Civ.  App.  1900)  57  S.  W. 
Rep.  675.  See  also  Oldham  v.  Com., 
(Ky.  T900)  58  S.  W.  Rep.  418;  Warren 
V.  Com.,  99  Ky.  370;  Slate  v,  Punshon, 
133  Mo.  44:  Goldstein  v.  Stale,  (Tex. 
Crim.  1896)  35  S.  W.  Rep.  389. 


v.  State,  (Tex.  Crim.  1901)  65  S.  W. 
Rep.  531*  Gonzales  v.  State,  (Tex. 
Crim.  1900)  57  S.  W.  Rep.  667;  Bunce 
V.  McMahon,  6  Wyo.  24. 

Commenting  on  Snstained  Olgeotlont.  — 
Where  the  defendant  objected  to  a  wit- 
ness's testimony  on  the  ground  that  he 
had  been  convicted  of  a  felony,  it  was 
harmless  error  for  the  prosecuting  at- 
torney  to  say  that  the  defendant  did 
not  want  the  facts  in  the  case.  Jack- 
son V,  State,  (Tex.  Crim.  1896)  37  S. 
W.  Rep.  430. 

S.  Ragland  v.  State,  125  Ala.  12; 
Keesier  v.  Stale,  154  Ind.  242:  Brad- 
burn  V.  U.  S.,  (Indian  Ter.  1901)  64  S. 
W.  Rep.  550;  State  v.  Hogan,  (Iowa 
1902)  88  N.   W.    Rep.    1074;    State   ». 


Stating  Bnbitenoe  of   Bejeoted    Testl-  Trauger,  (Iowa  1898)  77  N.  W.  Rep. 

mony. —  Birmingham    Nat.    Bank    v.  336;  State  v.  Fourchy,  51  La.  Ann.  228; 

Bradley,  T08  Ala.  205.  Wells  v.  Wells,  144  Mo.  198;  State  v, 

Affldavlts    A^hnltted    as   Evidenoe.  —  Punshon,  133  Mo.  44;  Dow  v,  Weare, 

Where   the  defendant's   affidavit   had  68  N.  H.  345;  Naverrele  v.  State,  (Tex. 

been    admitted   as    the   deposition   of  Crim.  1897)  40  S.  W.  Rep.  791;  Exon 

certain  witnesses,  it  was  held  to  be  re-  v.  State,  (Tex.  Crim.  1895)  33  S.  W. 


versible  error  for  the  court  to  permit 
the  commonwealth's  attorney  to  say: 
"  When  a  defendant  is  brought  to  trial 
for  horse  stealing,  he  always  has  an 


Rep.  336. 

4.  In  People  v.  Barthleman,  120  Cal. 
7,  it  was  held  that  the  district  attorney, 
by  way  of  illustration,   may   refer  to 


affidavit  as  to  what  two  or  three  my-    well-known  historical  incidents. 


thical  witnesses  will  state  that  nobody 
knows."  Gilbert  v.  Com.,  106  Ky. 
919.  See  also  Lindle  v.  Com.,  (Ky. 
1901)  64  S.  W.  Rep.  986;  Johnson  v. 
Com.,  (Ky.  1901)  61  S.  W.  Rep.  1005; 
Redmond  v.  Com.,  (Kv.  1899)  51  S. 
W.  Rep,  565:  Lefc  v.  State,  75  Miss.  625. 

736,  9.  McHenry  Coal  Co.  V.  Sned- 
don, 98  Ky.  684:  Miller  v.  State,  (Tex. 
Crim.  1900)  60  S.  W.  Rep.  673;  South- 
ern R.  Co.  V.  Shaw,  (C.  C.  A.)  86  Fed. 
Rep.  865.  Compare  Sigua  Iron  Co.  v, 
Greene,  (C.  C.  A.)  104  Fed.  Rep  854. 

Where  there  Was  No  Prejudloe.  — 
Where,  in  a  suit  for  personal  injuries, 
reference  was  made  to  an  accident- 
insurance  policy,  supposed  to  have  been 
held  bv  the  defendant  company  on  the 
life  of  its   employees,  including    the 


Prevalence  of  Crime.  —  In  a  prosecu- 
tion  for  murder  it  is  proper  for  the  pros- 
ecuting attorney  to  say  that  *'  crimes 
of  this  character  are  becoming  too  fre- 
qi:;ent."  State  v.  HyUnd,  144  Mo.  302. 
See  also  Warren  v.  Com.,  99  Ky.  370; 
Franklin  v.  State,  41  Tex.  Crim.  21. 

737.  1.  Perry  v.  Western  North 
Carolina  R.  Co.,  128  N.  Car.  471. 

739.  1.  Alabama,  —  Carter  v.  State, 
107  Ala.  146. 

Colorado,  —  Newby  v.  People,  28 
Colo,  16. 

Georgia.  —  Maddox  v.  Morris,  no 
Ga,  309. 

Illinois.  —  Chicago  City  R.  Co.  v. 
Barron,  57  III.  App  469. 

Kentucky.  —  Louisville,  etc.,  R.  Co. 
V.  Com.,  (Ky.  1902)  66  S.  W.  Rep.  505; 


plaintiff,  it  was  held  not  to  be  a  cause  Wilson  v.  Com.,  (Ky.  1900)  54  S.  W. 

for  discharging  the  jury,  though  the  Rep.   946;    Anderson    v.    Com.,   (Ky. 

evidence  on  that  subject  had  been  ex-  1896)  35  S.  W.  Rep.  542. 

eluded.     Belle  of  Nelson  Distilling  Co.  Michi^^an.  —  People  v.  Gotshall,  123 

V,  Riggs,  T04  Ky.  I.     See  also  Morris  Mich.  474:  Marvin  v.  Ruhmohr,   119 
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739.     8.  Beading  from  BookB  —  Xedioai  Works.  —  See  note  2. 

Mich.  687;  People  v.  Wirth,  io8  Mich,  iii  Mich.  663;  Turner  «/.  State,  39  Tex. 

307.  Crim.  322. 

Missouri, — State  v.  Prendible,    165  Character  in  Issue.  —  Where  testimony 

Mo.  329.  as  to  a  former  conviction  for  felony  has 

Tennessee, — Jenkins  v,  Hankins,  98  been  admitted  for  the  purpose  of  im- 

Tenn.  545.  peaching  the  defendant  as  a  witness, 

Texas,  —  Warthan  v.  State,  41  Tex.  it  is  not  error  to  permit  the  prosecuting 

Crim.   385;  Missouri,   etc.,    R.   Co.   v,  attorney   to  say:      "  Defendant    does 

Huggins,  (Tex.  Civ.  App.  1901)  61  S.  not  come  before  you  unsullied  as  a 

W.    Rep.   976:    Webb   v.   Stale,  (Tex.  witness,  but  comes  before  you  with  his 

Crim.  1900)  58  S.  W.  Rep.  82;  While-  character  and  credibility  all  besmirched 

sides  V.  Stale,  (Tex.  Crim.  1900)  58  S.  with  a  former  conviction  to  the  peni- 

W.  Rep.  1016.  tentiary."     Gass  v.  State,  (Tex.  Crim. 

fVisconsin.  —  Sullivan  v.  Collins,  107  1900)  56  S.  W.  Rep.  73.     See  also  Blei- 

Wis.   291;  Davis  v.  Chicago,  etc.,  R.  ler  v.  Moore,  99  Wis.  486. 

Co.,  93  Wis.  470.  Failure  to  Produce  Documents.  —  In  an 

United  States,  —  Shelp  v.   U.   S.,  (C.  aciion  tor  services  rendered  lo  the  de- 

C.  A.)  81  Fed.  Rep.  694.  ceased,  it  is  improper  for  the  plaintiff's 

A  statement  by  the  plaintiff's  coun-  counsel  to  state  that  no  book  or  memo- 
sel  that  he  would  like  to  try  the  case  randum  has  been  introduced  to  show 
before  a  jury  of  parties  with  whom  the  payment  and  that  such  books  are  in 
defendant  had  dealt,  where  there  was  the  possession  of  the  executors  and  ad - 
no  evidence  of  any  misdealing  of  the  ministrators,  where  there  is  no  evi- 
defendant,  was  held  to  be  cause  for  dence  to  support  such  statements, 
setting  aside  the  verdict  In  Greenfield  Ryans  v.  Hospes,  167  Mo.  342. 
V.  Kennett,  69  N.  H.  419.  Based  on  ETidenee.  —  Where  the  corn- 
Private  Life  of  Opposite  Party. —  Where  ments  are  based  on  the  evidence  an 
the  plaintiff  proceeds  to  state  matters  exception  will  not  be  sustained, 
not  called  for  by  the  question  put  to  Birmingham  Nat.  Bank  v.  Bradley,  116 
him,  it  is  not  reversible  error  for  the  Ala.  142;  Downey  v.  State,  115  Ala. 
defendant's  counsel  to  say:  **  You  are  112;  Guiltinan  v.  Metropolitan  L.  Ins. 
not  the  innocent  Abigail  you  pretend  Co.,  69  Vt.  469. 

to  be.     I  can  tell  about  the  old  man  for  Befaiial  to  Answer  Incriminating  Ques- 

a  good  many  years."     Knopke  v,  Ger-  tions.  —  Where  the  defendant's  guilt  Is 

mantown  Farmers'   Mut.   Ins.  Co.,  99  conclusively  shown,   the   verdict   will 

Wis.  289,  distinguishing  Sutton  v.  Chi-  not   be  disturbed  on   account   of   the 

cago.  etc.,  R.  Co.,  98  Wis.  157.  statement  by  the  prosecuting  attorney 

Counsel  Testifying  to  Good  Character. —  that  "  the  best  test   in  this  matter  is 

In   Cutler  v,   Skeels,   69  Vt.  154,  the  when  a  man  takes  the  witness  stand 

judgment  was  reversed  because  counsel  and  refuses  to  answer  because  it  might 

said  that  he  had  known  the  plaintiffs  incriminate  himself."     State  v.  Phil- 

for  many  years  and  knew  of  their  pre-  lips,  160  Mo.  503. 

vious  good  character  and  reputation.  Comments  on  Appearance  of  One  Not 

and  that  their  character  and  reputa-  Witness. —  In    Gulf,   etc.,   R.    Co.    v. 

lion  was  the  best  kind  of  evidence  in  Copeland,  17  Tex.  Civ.  App.  55,  it  was 

their  behalf.     See  also  Bell  v.  State,  held  to  be  reversible  error  to   permit 

100  Ga.    78;  Johnson   v.   State,   (Tex.  the  plaintiff's  counsel  to  comment  on 

Crim.     1899)    53     S.    W.    Rep.     105;  the  personal  appearance  of  one   who 

Alexander    v.    State,   40    Tex.   Crim.  did  not  testify. 

39  5 .  Curing  Prejudioe  by  Bebuke  of  Court.  — 

Character  Hot  in  Issue.  —  In  State  v.  To  the  effect  that  such  remarks  may 

McCann,    16   Wash.   249,  it   was  held  be  cured  by  a  rebuke  from  the  court, 

that  a  remark  by  the  district  attorney  see  Anderson  v.  Com.,  (Ky.  1896)  35 

to  the  effect  that  the  defendants  did  S.  W.  Rep.   542;  Glasier  v.  Ypsilanti, 

not  dare  to  have  their  reputation  put  127  Mich.  674;  Alexander  v.  State,  40 

at  issue   was  improper,  but  not  suffi-  Tex.  Crim.  395;  Turner  v.  State,  39 

cient  to    require    reversal    where   the  Tex.  Crim.  322. 

court  was  not  called  upon  to  act  in  any  739.      2.    Insanity.     —   In      Texas 

way.      See  also  State  v,  Davis,  (Del.  counsel    cannot    read    excerpts    from 

1901)  50  Atl.  Rep.  99:  Pringle  v.  Miller,  standard  works  on  medical  jurispruT 
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741.     10.  Use  of  Papen,  Diagrams,  Maps,  and  Almanacs.  —  See 
notes  2,  3. 

743.    XTTI.  Appeals  to  Stxpatht  akd  Psejudice  —  1.  Ap- 
peals to  Sympathy.  —  See  note  3. 

2.  Appeals  to  Local,  National,  or  Beligions  Prejudice  — 
iKMftl  Pngndioe.  —  See  note  4. 

dcnce    and    the    disease  of    insanity,  reference -to    the    widow    of    C,   she 

either  as  evidence  or  in   explanation  being  present  in  court,  as  a  reply  to 

and  elaboration  of  his  argument.    Burt  the  vigorous  assault  which  had  been 

V.  State,  38  Tex.  Crim.  397.  made  on  the  life  and  character  of  C. 

OroM-ezaminatioii  of   Expert. —  It    is  by   the    opposing    counsel.     See   also 

not    error    to    permit    counsel,    while  Alabama  G.  S.  R.  Co.  r.  Carroll,  (C.  C. 

cross-examining    an    expert   as    to    a  A.)  84  Fed.   Rep.   772,    where,   in   an 

certain  rule,  to  read  from  an  authorized  action  for  personal  injuries,  an  appeal 

work.     CI ukey  t*.  Seattle  Electric  Co.,  to  sympathy  was  held  to  be  prejudicial. 

27  Wash.  70.     See  also  Byers  r.  Nash-  Client  Poor. —  In   West  Chicago  St. 

ville,  etc.,  R.  Co.,  94  Tenn.  345.  R.   Co.  v.   Musa,  80  111.  App.  223,  an 

741.      2.    Vdng     Beportar's     Steno-  attorney's  statement  to  the  jury  that 

graphio  Hotas. —  Reed  v.  State,  147  Ind.  he  had  sworn  that  he  would  *'  never 

41.  refuse  a  case  for  a  poor  man  *'  was  held 

Exhibiting  and  Beading  Papers. —  It  is  to  be  improper.     See  also  Mahner  v. 

prejudicial  error  to  permit  counsel  to  Linck,  70  Mo.  App.  380. 

exhibit  checks  to  the  jury  which  have  "Starving    Children."  —  In    Ruth    v. 

not  been  introduced  in  evidence,  and  Chicago,  etc.,  R.  Co.,  70  Mo.  App.  190, 

to  refer  to  them  for  the  purpose  of  re-  it  was  held  that  while  reference  by  the 

freshing  his   recollection   as   to  dates  plaintiff's  counsel  in  an  action  for  pei- 

and   amounts.      Cohen   v.    Drake.    13  sonal  injuries  to  the  plaintiff's  starving 

Wash.  102.     See  also  Peoples.  Phelan,  children  and  a  statement  that  he  had 

123  Cal.  551.  been  trying  for  eighteen  months  to  get 

8.  Clisby  v.  Mobile,  etc.,  R.  Co.,  78  the  defendant  before  a  jary  were  im- 

Miss.  937.                 ,  proper,  yet,  under  instructions  of  the 

Exhibiting  Deed.  —  Where  there  is  no  court  to  disregard  them,  they  were  not 

defect  in  a  deed,  it  may,  during  argu-  prejudicial. 

ment,  be  exhibited  to  the  jury.     Riley  "Fatherlaw   Little  Children."  —  In   a 

V,    Hall,    119   N.    Car.   406.     See   also  murder  trial  it  was  held  to  be  proper 

Britt  V,  Burghart,  16  Tex.  Civ.  App.  for    counsel    for    the    state    to    say, 

78.  *'  Nothing  can  restore  the  once  loving 

Alluding    to    Clnb.  —  In    People    v,  hands  and  kind  affections  of  Herman 

Amaya,  134  Cal.  531,  it  was  held  that  Zahn  to  his  fatherless  little  children." 

the  district  attorney  might  refer  to  a  Rhea   v.  State,  (Neb.  1902)  88  N.  W. 

blood-stained  club,  proved  to  have  been  Rep.  789. 

found  in  the  saloon  where  the  deceased  4.  In  Smith  v.  Jennings,  121  Mich. 

was  killed,  where  the  testimony  showed  393,  the  judgment  was  set  aside  on  ac- 

that  the  defendant  struck  and  wounded  count   of    appeals  to   local    prejudice, 

the  deceased  with  a  club,  though  it  was  See  also  Ivey  v.  State,  113  Ga.  1062. 

not  placed  in  evidence  as  an  exhibit.  Self-intereit.  —  Cleveland,  etc.,  R.  Co. 

AAdaTit  for  Continuanoe.  —  It  is  error  v.  Newiin,  74  III.  App.  638.  wherein  it 

to  permit  counsel  to  read  and  comment  was  held  that  an  appeal   to  the  self- 

upon  a  defendant's  affidavit  for  con-  interest  of  the  jurors  was  ground  for 

tinuance  which  is  not  in  evidence,  but  reversal. 

where    such    affidavit    contains    sub-  Public  Opinion.  —  In   Pearl  v.  State, 

stantially  the  same  facts  to  which  the  (Tex.  Crim.  1901)  63  S.  W.  Rep.  1013, 

defendant  testified,  the  error  is  harm-  it  was  held  not  to  be  prejudicial  for  the 

less.     State  v,  Morse,  35  Oregon  462.  district  attorney  to  say  that  a  verdict 

743.^   8.  Client  —  Poor  Widow.  —  In  against  the   defendant  would   be  ap- 

Conley  v,  Redwine,  109  Ga.  640,  it  was  proved   by   the   good   citizens  of    the 

held  not  to  be  an  abuse  of  discretion  county.     See  also  State  v.   Boyce,  24 

for  the  court  to  require  counsel  for  the  Wash.  514.     Compare  Hudson  v.  State, 

defendant     to    refrain    from    making  loi  Ga.   520;  Pigg  v.   Slate,  145   Ind. 

c^rtaiq  TCfflarks  of  a  pathetic  nature  in  560;  Arnold  v.  Com.,  (Ky.  1900)  55  S, 
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743«     VatloaalitT  or  BtUgimi,  — See  notes  I,  2. 

744.    3.  Appeals    to    Prejudice    Against    Corporations.  —  See 

note  I. 

W.  Rep.  894:  Hanna  v.  Gulf,  etc.,  R.  for  injuries  received  by  falling  through 

Co.,  (TeK.   Civ.   App.    C901)  65  S.  W.  ao  elevator  opening,  it  was  held  to  be 

Rep.  493.  not  prejudicial  for  the  plaintifi's  at- 

748.  1.  In  Territory  v.  Chamber-  lorney  to  say:  *'  Whenever  the  law- 
lain.  8  N.  Mex.  538,  it  was-  held  to  be  makers  tried  to  pass  laws  procectiog 
not  prejudicial  for  the  district  attorney  the  employees,  corporations  were  up 
to  say:  "  Gentlemen,  you  are  all  in  arms  against  the  law.  If  the  law- 
Americans,  the  defendant  is  an  making  bodies  pass  laws  providing  for 
American,  the  victim  a  poor  Mexican  fire  escapes,  they  kick;  when  they 
sheep  herder  —  but  I  do  not  believe  pass  laws  to  put  up  fences  around  ele- 
ihat  because  the  victim  was  a  Mexican  valors,  they  kick/*  Wendler  t/.  Peo- 
that  you  will  fail  to  do  your  duty."  pie's  House  Furnishing  Co.,  165  Mo. 

Pr^adiM  Against  Physioiani.  —  In  an  527. 

action  for  malpractice,  a  remark  by  the  AUiuion  to  TaadarbUt.  —  In  Cbamber- 

plainliff's  counsel  that  the  title  ought  Iain  v.  Lake  Shore,  etc.,  R.  Co.,  122 

to  read  as  an  action  of  a  lot  of  doctors  Mich.  477,  which  was  an  action  for  the 

against   a   poor  girl    was   held   to  be  wrongful    ejectment  of    the    plaintiff 

harmless   error    under   the  court's  re-  from  the  defendant's  train,  an  allusion 

buke  and  instructions.     Kiekhoefer  r.  to  Mr.  Vanderbill  and  bis  alleged  ex' 

Hidershide.  113  Wis.  280.  clamation   '*  the   public   be  damned," 

2.  Dsnoonoing  Jews.  —  In  Garritty  v,  accompanied  by  other  improper  com- 

Rankin,  (Tex.   Civ.   App.   1900)  55  S.  ments,  was  condemned  but  was  held 

W.  Rep.  367,  a  remark  by  counsel  that  to  be  not  prejudicial,  since  the  verdict 

some  of  the  parties  were  Jews  was  held  was  small  and  the  circumstances  under 

to  be  prejudicial.  which  the  plaintiff  was  ejected  were 

CUaese  Wltnessat*  —  In  People  v.  aggravated. 
Louie  Foo,  112  Cal.  17.  a  statement  by  Salaries  of  Corporation  Attomeyi,  —  In 
the  prosecuting  attorney  that  the  testi-  Washington,  etc.,  R.  Co.  t/.  Patterson, 
mony  of  Chinese  witnesses  as  to  an  9  App.  Cas.  (D.  C.)  423,  the  language 
alibi  unsupported  by  white  witnesses  "  hired  by  this  rich  corporation  to  de- 
should  not  be  believed,  followed  by  a  feat  every  claim  that  it  brought  against 
statement  that  "  you  are  the  sole  them."  unsupported  by  the  evidence, 
judges  of  the  sufficiency  of  the  evidence  was  held  to  be  improper  as  applied  by 
and  the  credibility  of  the  witnesses,"  an  attorney  to  counsel  for  the  opposing 
was  held  to  be  not  ground  for  re-  railroad  company, 
versa!.  Corporations  as  PsnliteBt  Litifaats.  — 

Negroes.  —  Hoxie   z/.    State.    114  Ga.  In  Denver,  etc.,  R.  Co.  v.  Hye,  9  Colo, 

iq    wherein  it  was  held  that  a  remark  App.  94,  counsel  for  the  plaintiff  said: 

that   negroes  disregard   the   marriage  "  The  defendant  can  have  but  one  ob- 

relation  was  improper,  but  under  the  ject,  and  that  is  to  annoy  and  harass 

circumstances  of  the  case  was  not  re-  this  plaintif!  and  make  the  prosecution 

versible  error.  of  this  case  so  expensive  that  the  very 

744.     1.  St.   Louis,  etc.,   R.  Co.  v.  idea  will  defeat  him,  overwhelm  him. 

Waren,   65   Ark.   619;    Swift    v.    Rut-  subdue  him,  drive  him  home,  and  com- 

kowski,  82  111.  App.  108,  affirmed  182  pel   him   to  suffer  any  injury  rather 

111.  18;  Gulf,  etc.,  R.  Co.  V.  Hamilton,  than  come  into  court  and  ask  for  dam- 

17  Tex.  Civ,  App.  76.  ages.     They  don't  expect  anything  in 

Comments    Not    Ftejudicial.   —  In    a  this  case  before  this  jury.     They  have 

prosecution    for    violating    the    local-  simply  laid  the  foundation  to  take  the 

option  law.  where  the  sale  was  made  by  case  to  a  higher  court,  where  with  the 

the  accused  as  an  agent  for  a  corpora-  aid  of  a  fifty-thousand-dollar  library, 

tion,  it  was  held  to  be  not  improper  for  and  the  counsel  of  the  United  States 

the  prosecuting  attorney  to  say  that  the  senator,  they  may  defeat  justice."     It 

corporation    could    not   be    convicted,  was  held    that  this  line  of   argument 

Bogel  V.  State,  (Tex.  Crim.  1900)  55  S.  having  been  stopped  on  objection,  there 

W.  Rep.  830.  was   no   ground   for  error.     See  also 

Jnfluonoiag  Legislation.  —  In  an  action  Ranchau  v,  Rutland  R.  Co.,  71  Vt.  14a. 
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745.   1.  Palmer  Mfg.  Co.  v,  Drewry,  Gondnet    of    Bailroad    GomptniM.  — 

113  Ga.  366.  Where  general  corporate  powers  and 

Pntjndieial  Commenti.  —  In  an  action  their  abuses  are  not  on  trial  they  should 

for  injuries  received  in  a  collision  at  a  not  be  projected  into  the  case  by  argii- 

railroad  crossing,  it  was   held   to   be  ments  in   any   manner  calculated    to 

error  for   the   plaintiff's    attorney    to  '*  arouse  the  passions,  create  prejudice, 

state  to  the  jury  facts  based  on  his  own  and  warp  the  judgment  of  men."    Chi- 

observation,  or  to  argue  as  proof  that  cago,  etc.,  R.  Co.  v.  Pelligreen,  59  ill. 

the    plaintiff    stopped    before    he    at-  App.  558,  ^^r  Sample,  J. 

tempted  to  cross  the  railroad,  that  his  "  I   have  no  fault  to  find  with  the 

counsel  would    not  have  commenced  railroad    company,    except   they   will 

the  action  if  he  had  not  stopped.     Brit-  murder  people  —  will    kill    innocent 

ton   V.    Michigan    Cent.   R.    Co.,   118  women  and  children  sometimes,"  was 

Mich.  491.  held  in  Pittsburg,  etc.,  R.  Co.  v.  Story, 

Where  counsel  for  the  plaintiff  said  63    111.    App.    239,     to     be    improper 

that  the  name  "  Union  "  of  the  defend-  language  on  the  part  of  counsel  for  the 

ant  implied  that  it  had  bought  up  all  plaintiff.     See  also  Pittsburgh,  etc.,  R. 

the  compresses  in  the  state  and  was  a  Co.  v.  Warren,  64  III.  App.  584,  where 

monopoly,  there  being  no  evidence  to  the  judgment  was  reversed  on  account 

warrant  such  a  conclusion,  it  was  held  of     improper    remarks    directed     by 

that  such  remarks  constituted  reversi-  counsel  towards  the  railroad  company, 

ble  error,  as  the  court  failed  to  instruct  In  Galveston,  etc.,  R.  Co.  v.  Nichol- 

the  jury  to  disregard  them   and   the  son,  (Tex.  Civ.   App.   1900)  57  S.  W. 

evidence  was  closely  balanced.     Union  Rep.  693,  an  action  against  a  railroad 

Compress  Co.  v.  Wolf,  63  Ark.  174.  company,  it  was  held  to  be  harmless 

In  a  suit  against  a  corporation  for  error  to  permit  the  plaintiff's  counsel, 

salary  alleged  to  be  due,  it  was  held  to  in  referring  to  the  absence  of  switch 

be  prejudicial  for  the  plaintiff's  counsel  lights  at  the  place  of  the  accident,  to 

to  say:     "  They  came  down   here,  a  say  that  it  was  the  defendant's  duty 

party  of  rich  northern  capitalists  want-  "  to  keep  everything  that  would  possi- 

ing  to  speculate  on  our  property,  and  bly   prevent    danger."     See    also   Ft. 

are   now   trying    to    rob    an   elegant.  Worth,   etc.,   R.   Co,  v.  Burton,  (Tex. 

chivalrous  Southern  gentleman  of  his  Civ.    App.    1901)  60  S.   W.   Rep.  316; 

justly  and  hard-earned  salary."     Flor-  Texas,    etc.,   R.    Co.    v.    Beckworth, 

ence   Cotton,  etc.,  Co.  v.    Field,   104  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 

Ala.  471.  809. 

Bioh   and   Powerful.   —   Where    the  Wltnenes  Baboniod.  -*  Ashland  Land, 

counsel  in  his  argument,  referring  to  etc.,  Co.  v.  May,  51   Neb.  474,  where 

the  opposing  counsel  and  to  the  appel-  the  judgment   was   reversed   because 

lants,  said:    "  He  is  trying  to  cobweb  counsel  for  the  plaintiff  was  permitted 

things  to  go  in,  to  trouble  men,  not  to  to  say  that  a  witness  had  been  "  fixed  ". 

do  justice  bul  to  heap  a  wrong  against  by  the  defendants,  and  to  make  other 

a  fellow  citizen  in  the  interests  of  his  like  statements  unsupported   by   evi- 

clients,    because,   forsooth,    they    are  dence.     See  also  Gidlonsen  v.  Union 

rich  and  powerful  and  can  fight  and  Depot  R.  Co.,  129  Mo.  392;  Masterson 

pay,"  such   remarks  were  held  to  be  v.  Chicago,  etc..  R.  Co.,  102  Wis.  571. 

prejudicial,  as  they  were  not  justified  Witnenos  Intimidated.  —  In  an  action 

by  anything  in    the    record   and  the  against  a  railroad  company  it  is  im- 

evidence    was    conflicting.      Chicago,  proper  for  the  plaintiff's  counsel  to  go 

etc.,    R.   Co.   V.   Garner,   83  111.  App.  beyond  the  evidence  and  say  that  em- 

118.  ployees  of  the  company  will  be  dis- 

IniolTenoy   of   Agent.  —  Where    the  charged   if    they  refuse  to  testify  as 

question  is  whether  the  defendant  or  the    company  desires.      Mackerall   v, 

its  agent  is  liable,  it  is  reversible  error  Omaha,   etc.,    R.   Co.,  iii   Iowa  547. 

to  permit  counsel  for  the   plaintiff  to  See  also  Perry  v.  Western  North  Caro- 

urge  a  verdict  on  the  ground  that  the  lina  R.  Co.,  128  N.  Car.  471,  where  the 

agent  is  insolvent  and  that  the  defend-  judgment  was  reversed  on  account  of 

ant  can  reimburse  itself  from  him,  he  prejudicial  statements  outside  the  evi- 

being    in    its    employ.       Daggett    v,  dence  as   to  the  conduct  of   railroad 

Champlain  Mfg.  Co.,  71  Vt.  370.  companies  towards  their  employees  at 

Supp.  PI.  *  Pr.— 2§  985 
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747.     4.    Invective    and    Abuse  —  Justified    by    Svidenoef.  —  See 
note  I. 

witnesses.    And  see  Chicago,  etc.,  R.  church,  and  that  he  was  short  of  that 

Co.  V,  Kellogg,  54  Neb.  137;  St.  Louis  fund  10  the  amount  of  eleven  hundred 

Southwestern  R.  Co.  v,  Dickens,  (Tex.  dollars.     It  was  held  to  be  no  error  for 

Civ.   App.    iqoo)  56  S.   W.  Rep.  124;  the  court  to   permit  the  solicitor-gen- 

MacCarthy  v.  Wbitcomb,  no  Wis.  113.  eral,  in  his  argument  to  the  jury,  to 

As  to  harmless  statements,  see  Illi-  state  that  the  defendant  was  *'  a  self- 

nois  Cent.   R.   Co.   v.   Beebe,  69   III.  confessed  thief.*' 

App.  363,  a^rwii-^/ T74  111.  13;  Chicago,  "  InfiEtinoiui  Soonndrel."  —  In   State  r/. 

etc.,  R.  Co.  V.  Pounds,  i  Indian  Ter.  Summer,   143  Mo.  220,  a  prosecution 

51;  Louisville,  etc.,  R.  Co.  v.  Morgan,  for  defiling  and  carnally  knowing   a 

(Ky.    1901)  62  S.   W.  Rep.  736:  Gulf,  girl  undei  the  age  of  eighteen,  it  was 

.etc.,  R.  Co.  V,  Perry,  (Tex,  Civ.  App.  held  to  be  proper  for  the  special  counsel 

1895)  30  S.   W.   Rep.   709:   Werner  v,  for   the   state   to  say:     "A  defendant 

Chicago,  ejc.  R.  Co  ,  105  Wis.  300.  who  has  ruined  the  character  of  a  girl, 

Denonnoing  Banks. —  It  is  prejudicial  and  taken  from  her  the  most  precious 

to  permit  counsel  to  misstate  evidence  gem,  who  will  come  into  court  and  try 

and  to  denounce  banks  in  general,  and  and  take  advantage  of  his  own  wrong, 

to  say  that  in  all  failures  they  have  is  an  infamous  scoundrel." 

perpetrated  fraud  upon  honest  credit-  '*  Boonndrel "  and  "  Incarnate  Fiend."  — 

ors.     Baum  v.  Sanger,  (Tex.  Civ.  App.  The  language  of  counsel  for  the  state 

1898)  49  S.  W.  Rep.  650.  denouncing     the      defendant     as     a 

747*    1.  Birmingham   R.,  etc.,  Co.  "  scoundrel  "     and     an     "  Incarnate 

V,  James,  I2X  Ala.  120:  Gaines  v.  State,  fiend."  and  his  defense  as  a  lie  *'  from 

(Tex.  Crim.  1896)  37  S.  W.  Rep.  331.  beginning  to  end,"  is  "  objectionable 

"Whore."  —  A  statement  by  the  for  its  extravagance  of  denunciation," 
prosecuting  attorney  that  the  defend-  yet  where  the  evidence  tends  to  war- 
ant  is  a  whore  is  justified  by  testimony  rant  such  conclusions  it  will  not  con- 
that  she  was  living  in  open  adultery  stitute  prejudicial  error,  where  counsel 
at  the  time  of  the  killing  for  which  she  withdraws  the  remarks  and  the  court 
is  on  trial.  Johnson  v.  State,  (Tex.  instructs  the  jury  that  such  remarks 
Crim.  1899)  53  S.  W.  Rep.  105.  are  not  to  be  considered.     Henshaw  r. 

**  Tramps."  —  Where    the    evidence  State.  67  Ark.  365. 

tends  to  show  that  the  appellants  or  "  Wretch."  —  Where   there   was  evi- 

the  witnesses  are  of  the  character  indi-  dence   that  the  defendant  had  stated 

cated,  it  is  not  improper  for  the  prose-  that  he  had  killed  a  child  because  she 

cuting  attorney  to   refer  to  them  as  refused  to  promise  that  she  would  not 

tramps.     Anderson  v.  State,  147  Ind.  tell   her  mother  that  he  had  tried  to 

445;  State  V.   Hudson,   no  Iowa  663;  ravish  her,  it  was  held  to  be  no  error 

Murphy  v.  State,  108  Wis.  in.  to  permit  the  district  attorney  to  say: 

Assassin. —  In    Fertig  v.  State,   100  "  It  was  the  lust  of  this  wretch  that 

'  Wis.  301,  it  was  held  that  the  evidence  caused  the  crime.    After  he  had  raped 

warranted  the  use  of  the  word  "  assas-  the  poor  blind  child  he  murdered  her 

sin."  in  cold  blood,  and  if  he  is  permitted  to 

"Fiend  and  Demon," — In  Brown  v.  go  free,  then  God  help  your  children 
State  121  Ala.  9,  where,  in  his  argu-  and  the  children  of  the  country." 
ment  in  a  charge  of  attempt  at  rape  on  Morris  v.  State.  39  Tex.  Crim.  371. 
a  ten-year-old  girl,  the  prosecuting  at-  "Rape Fiend." —  In  a  prosecution  for 
torney  referred  to  the  defendant  as  a  larceny  where  the  prosecuting  attorney 
"  fiend  and  a  demon  having  a  foul  called  the  accused  a"  rape  fiend"  and 
.  heart,"  it  was  held  that  such  language  urged  the  jury  to  punish  him  accord- 
is  not  prejudicial  where  it  is  deduciWe  ing  to  the  gravity  of  the  offense,  a  re- 
from  the  evidence.  versal    was  denied  because  the  tesil- 

"Self-eonfessed  Thief."  —  In  Haupt  V  mony   was  sufficient    to    sustain    the 

State,  108  Ga.  53.  the  defendant  was  on  evidence  and  no  written  charge  was 

trial   for   forging    a  check   against   a  prepared   and    requested.      Bailey    v- 

church,  and  a  witness  testified  that  the  State,  (Tex.  Crim.  1898)  45  S.  W.  Rep. 

defendant  had  acknowledged  that  he  708. 

was  under  arrest  on  account  of  some  "  Vioegerent  of  the  Honarch  of  Hell." 

transaction  he  bsd  had  with  a  certain  —  In  Fertig  v.  State,  loo  Wis.  301,  dis, 
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748.     Abnaiye  Language  —  Diientioii  of  Ck»iirt.  —  See  notes  I,  2. 
740.     See  note  i. 

Hngtdshing  Scott  9.  Sute,  91  Wis.  552,  for  such  a  statement,  but  held,  under 

it  was  held  to  be  not  error  to  permit  a  withdraival  of  the  remark  and  in<. 

the  district  attorney  to  say  that  '*  there  structions  to  disregard  it,  that  there 

was  murder  in  the  heart  of  the  accused  was  no   prejudice.    See   to  the  same 

as  he   proceeded   to  and  effected  the  effect  Patterson   v.  State,  (Tex.  Crim. 

homicide —    ♦    »    «    the  object  of  his  1901)  60  S.  W.  Rep.  557. 

<renf?eance  was  coming,    *    *    *    he  "Thief,  Embeziler,  and  Soonndrel."  — 

cocked  his  gun,  drew  the  bead  on  the  People  v.  Ward,  134  Cal.  301,  wherein 

deceased,  and  the  deed  was  done,  and  the  effect  of  such  language  was  cured 

a  son   and   brother   was  sent   to    his  by  instructions  of  the  court  to  disre- 

Maker  without  a  moment's  warning,  gard  the  personal  views  and  opinions 


by  the  act  of  an  assassin  —  as  vile  an 
act  as  ever  happened  on  earth;  so  foul 
that  it  would  be  worthy  of  the  vice- 
gerent of  the  monarch  of  hell,"  where 
such  language  was  the  Inevitable  con- 
clusion from  the  evidence. 


of  counsel. 

Comment  on  Alibi.  —  In  State  v.  Phil, 
lips.  160  Mo.  503,  it  was  held  to  be  im- 
proper for  the  prosecuting  attorney  to 
say,  "  This  is  an  alibi  defense,  the 
felon's  defense,  the  thief's  defense," 


74l§.     1.   People    r.    Rushing,    130    but  not  reversible  error  where  the  de- 


Cal.  449. 

"Murderer."  —  Bishop  v.  Com.,  (Ky. 
190 1)  66  S.  W.  Rep.  190.  See  also 
Martinez  ».  State,  (Tex.  Crim.  1900)  57 
S.  W.  Rep.  838. 

In  Matthews  p.  State,  (Tex.  Crim. 
i8q6)  38  S.  W.  Rep.  172,  which  was  a 
prosecution  for  burglary,  it  was  held 
to  be  not  reversible  error  for  the  prose- 
cuting attorney  to  say,  "A  man  who 
will  commit  burglary  and  theft  will 
commit  murder,  and  you  should  give 
the  full  penalty  of  the  law,"  there  hav- 
ing  been  no  request  for  an  instruction 
to  disregard  the  statement. 

Liar. —  Drye  v.  State,  (Tex.  Crim. 
1900)  55  S.  W.  Rep.  65,  wherein  it  was 
held  that  no  reversible  error  was  com- 


fendant's  guilt  was  conclusivelyshown. 

2.  Compuing  Defendant  to  BeviL  — 
Rhodes  v.  Com.,  (Ky.  1899)  54  S.  W. 
Rep.  184,  wherein  the  language  was 
held  to  be  prejudicial  and  cause  for  a 
new  trial. 

CaUing  Defendant  **  Thief."  —  In  a  trial 
for  having  in  possession  tools  and  im- 
plements for  the  purpose  of  stealing 
from  buildings,  rooms,  safes,  etc.,  re- 
peated assertions  by  the  district  attor- 
ney that  the  defendant  is  a  thief, 
followed  by  a  ruling  that  such  asser- 
tions are  warranted  by  the  evidence, 
are  grounds  for  reversal  where  the  evi- 
dence does  not  warrant  such  state- 
ments.    Scott  V.  State,  91  Wis.  552. 

Denominating  Witneites  "Hirelings." 
mitled  by  inferring  that  the  defendant    —  Where  counsel  for  the  plaintiff  in 


was  a  liar. 

"  Asiaisin,  Knrderer,  and  Vnltnre."  — 
Se*  Byrd  v.  State,  39  Tex.  Crim.  609, 
wherein  the  language  was  condemned, 
but  the  judgment  was  not  reversed. 

Penitentiary  Offense.  —  A  statement 
that  the  defendant  "  ought  to  be  in  the 
penitentiary  "  was  held  in  Patterson  v. 
State,  (Tex.  Crim.  1900)  56  S.  W.  Rep. 
59,  to  be  not  erroneous. 


his  argument  to  the  jury  called  the 
physicians  who  testified  in  behalf  ot 
the  defendants  "  hirelings,"  and  de- 
nounced one  of  them  by  the  name  of 
Arnold  as  "  Benedict  Arnold,"  and 
said  that  they  were  engaged  by  the  de- 
fendants to  do  this  kind  of  work  for 
them,  and  paid  fiom  defendants'  treas- 
ury, and  went  with  passes  in  their 
pockets,  it  was  held  that  such  remarks 


Inmateof  Bawdy  Hotise.  —  In  a  murder  constituted  error.    Mott  v,  Detroit,  etc., 

trial  it   was  held  to  be  proper  for  the  R.   Co  ,  120  Mich.  127. 
prosecuting  attorney  to  say  that  "  the        749.     1.    In    Bradburn    v.    U.    S., 

place  where  the  killing  was  done  was  a  (Indian  Ter.  1901)  64  S.  W.  Rep.  550, 

bawdy  house  and  the  defendant  an  in-  the  judgment   was   reversed    because 

mate  of  a  bawdy   house."     State   v.  the  attorney  for  the  government  called 

Dyer,  139  Mo.  199.  the  defendant  a  cattle  thief,  a  fighter 

** Hyena."  —  In    Kugadt  v.  State,  38  of  deputy  marshals,  and  a  dare-devil, 

Tex.  Crim.  681,  the  court  condemned  and  the  court  merely  told  him  to  re- 

the  conduct  of  the  district  attorney  in  main  within  the  record.     See  also  State 

alluding  to  the  defendant  as  a  "hy-  v.  Hibler,  149  Mo.  478.  in  which  case, 

epa,"  th^re  being  no  evidence  to  call  though  a  rule  similar  to  that  stated  in 
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the  cext  was  declared,  the  judgment 
was  not  reversed. 

Penonal  Appearanoe  of  Aoovsed.  —  In  a 
prosecution  for  obtaining  goods  under 
false  pretenses  the  prosecuting  attorney 
said-  "  The  defense  wants  you  to  be- 
lieve that  this  man  S.  put  up  a  job  on 
B.,  the  defendant,  looking  as  he  does. 
Just  look  at  him!  "  When  the  defend- 
ant's counsel  objected,  he  continued: 
*'  I  don't  wonder  they  object  to  a  state- 
ment as  to  how  B.  looks."  It  was  held 
that  the  remarks  were  harmless  and 
were  probably  understood  by  the  jury 
as  a  humorous  refutation  of  the  claim 
of  the  defense  that  the  prosecuting 
witness  had  "  put  up  a  job  "  on  the 
defendant.     Stale  v.  Bokien,  14  Wash. 

403.  See  also  State  v,  Cadotte,  17 
Mont.  315:  State   v.  Boyce,  24  Wash. 

514. 
Exoaesive yitnperation.  —A  judgment 

will  not  be  reversed  on  account  of 
vituperative  language  where  the 
language  is  not  more  damaging  than 
are  the  facts  established  by  the  evi- 
dence. Texas  Consol.  Compress,  etc., 
Assoc.  V,  Dublin  Compress,  eic,  Co., 
(Tex.  Civ.   A  pp.  1896)  38  S.  W.  Rep. 

404.  See  also  State  v.  Baker,  57  Kan. 
541;  Grabowsky  v.  Baumgart,  128 
Mich.  267,  where  unwarranted  vitu- 
perative  arguments   were   held  to  be 


R.  Co.,  122  Mich.  179;  Tunnicllffe  v. 
Bay  Cities  Consol.  R.  Co.,  107  Mich. 
261. 

Mississippi,  —  Cole  v.  State,  75  Miss. 
142.  Compare  Oden  v.  State,  (Miss. 
1900)  27  So.  Rep.  992. 

Missouri,  —  Jones  v.  Murray,  167 
Mo.  25;  State  v.  Bobbst,  131  Mo.  32S. 
See  also  HoUenbeck  v.  Missouri  Pac. 
R.  Co.,  141  Mo.  97. 

Montana,  —  State  t>,  Biggerstafif.  17 
Mont.  510. 

North  Carolina.  —  State  v,  Ussery, 
118  N.  Car.  1177;  Slate  v,  Surles,  117 
N.  Car.  720  See  also  Stale  v,  Kin- 
sauls,  126  N.  Car.  1095. 

Texas,  —  Patterson  r.  State,  (Tex. 
Crim.  1901)  60  S.  W.  Rep.  557:  Davis 
V,  State,  (Tex.  Crim.  1900)  55  S.  W. 
Rep.  340;  Jackson  v.  State,  (Tex. 
Crim.  1896)  37  S.  W.  Rep.  430;  Clark 
V.  Bohms,  (Tex.  Civ.  App.  1896)  37  S. 
W.  Rep.  347;  Levine  v.  State,  35  Tex. 
Crim.  647. 

Vermont,  —  Ranchau  v,  Rutland  R. 
Co.,  71  Vt.  142:  Morrill  v.  Palmer,  68 
Vt.  I.  See  also  James  Smith  Woolen 
Mach.  Co.  i:  Holden,  73  Vt.  396. 

Wisconsin,  —  Sullivan  v,  Collins,  107 
Wis.  291;  Masterson  v,  Chicago,  etc  , 
R.  Co.,  102  Wis.  571. 

United  States,  —  Southern  R.  Co.  v, 
Shaw,   (C.    C.  A.)  86  Fed.   Rep.  865; 


prejudicial.     In  McDonald  v.  Ft.  Dear-  Shelp  v,  U.  S.,  (C.  C.  A.)  81  Fed.  Rep. 

born  Nat.  Bank,  72  111.  App.  17,  it  was  694. 

held  that  much  latitude   must  be  al-  Bole  of  Court.  —  In  Britton  v.  Michl- 

lowed  in  such  matters.  gan  Cent.  R.  Co.,  118  Mich.  491.  it  was 

**  Inf^moiu,  LecherooB  Sooundrel." — In  held  that  a  rule  of  court  that  forbids 

State  V.  Bobbst,  131  Mo.  328,  a  prose-  interruptions  of  counsel  during  argu- 

cution  for  enticing  away  a  woman,  it  ment  is  not  safe  to  be  applied  on  all 

was  held  to  be  reversible  error  for  the  occasions. 

prosecuting  attorney  to  denounce  the  Argoment  Not  Based  on  Bridenoe. — 

prisoner  as  '*  this  infamous,  lecherous  See  Magnuson  v.  State,  13  Ind.  App. 


scoundrel.' 

Old  Offender.  —  In  Rhodes  v.  Com., 
(Ky.  1899)  S4  S.  W.  Rep.  170,  where 
the  prosecuting  attorney,  over  the  ob- 
jection of  the  appellant,  said:  '*  He  is 
an  old  ofifender;  he  knows  the  law;  he 
has  been  to  the  penitentiary  and  you 
should  not  believe  him  under  oath;  *' 
the  judgment  was  reversed. 

750.  1.  Illinois,  —  Pease  v,  Bar- 
kowsky,  67  III.  App.  274;  Pittsburgh, 
etc.,  R.  Co.  V.  Warren,  64  111.  App.  584. 

Indian  Territory,  —  Chicago,  etc.,  R. 
Co.  V,  Pounds,  I  Indian  Ter.  51. 


303. 

Argnment  Mnflt  Have  Been  Ahvsed.  — 
While  it  is  the  duty  of  the  court  to  see 
that  no  advantage  is  obtained  by  coun- 
sel in  their  remarks  to  or  in  the  pres- 
ence of  the  jury,  yet  within  reasonable 
bounds  of  propriety  counsel  must  be 
left  to  their  own  discretion.  Goldstein 
V,  Smiley,  168  III.  438.  See  also  Cin^ 
cinnati  Times-Star  Co.  v,  France,  (Ky. 
1901)  61  S.  W.  Rep.  18,  an  action  for 
libel,  where  it  was  held  to  be  error  for 
the  court  to  interrupt  the  appellant's 
counsel  while  commenting  on  the  prob- 


Louisiana, — State   v.  Jones,  51  La.    able  effect  of  the  libelous  publication 
Ann.  103.  upon  the  character  of  the  appellee. 

Michigan,  —  Potter  v,  Detroit,  etc.,        Addroeeing   Individiud   Jnron.  —  In 
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7S1.     See  note  i. 

2.  By  CoxmseL  —  See  note  2. 

XV.  New  Tbials  fob  Abitses  of  Abgukeht 
Trial  Court.  —  See  note  3. 

7S3.     2.  By  Appellate  Courts.  —  See  note  i. 


—  1.  By 


State  V.  Pearson,  119  N.  Car.  871,  it 
was  held  to  be  not  an  abuse  of  discre- 
tion for  the  court  to  interrupt  counsel 
while  addressing  some  of  the  jury  in- 
dividually. 

751.  1.  Kansas  City,  etc.,  R.  Co. 
V.  Sokal,  61  Ark.  137:  People  v.  Ward, 
134  Cal.  301;  Newby  v.  People,  28 
Colo.  16;  Salem  v.  Webster,  192  111. 
369;  Chicago  City  R.  Co.  v.  Barron, 
57  111.  App.  469;  State  V.  Bloor,  20 
Mont.  574;  Lisonbce  v.  Monroe  Irriga- 
tion Co.,  18  Utah  343. 

Couiiel  BiiregardixLg  Admonition.  —  In 
Hocks  V.  Sprangers,  113  Wis.  123,  a 
reversal  was  had  because  counsel  re- 
peatedly disregarded  the  admonition 
of  the  court.     See  also  Blume  v.  State, 


Georgia,  —  Hoxie  r.  State,  114  Ga. 
19;  Morris  v,  Maddox,  97  Ga.  575. 

Idaho.  —  State  v.  Rice,  (Idaho  1901) 
66  Pac.  Rep.  87. 

Illinois,  —  West  Chicago  St,  R.  Co. 
V,  Levy,  182  III.  525;  West  Chicago  St. 
R.  Co.  V.  Dedloff,  92  III.  App.  547; 
Harms  v,  Steir,  67  111.  App.  634;  North 
Chicago  St.  R.  Co.  v.  Leonard,  67  111. 
App.  603,  affirmed  167  111.  618. 

Indiana,  —  Roose  v.  Roose,  145  Ind. 
162;  Pape  V,   Hartwig,   23   Ind.   App. 

333. 
Indian    Territory.  —  Chicago,    etc., 

R.  Co.  V.  Pounds,  i  Indian  Ter.  51. 

Iowa.  —  Stale  v.  Hutchinson,  95  Iowa 
566. 

Kentucky.  —  Louisville,  etc.,  R    Co. 


154  Ind.  343;  Cullar  v.  Missouri,  etc.,     v.  McEwan,  (Ky.  1899)  51  S.  W.  Rep. 


R.  Co.,  84  Mo.  App.  340;  Slate  v. 
Moore,  32  Oregon  65;  Lindsay  v.  Petti- 
grew,  10  S.  Dak.  228;  Rotan  v.  Maed- 
gen,  24  Tex.  Civ.  App,  558. 

3.  People  V.  Kramer,  117  Cal.  647; 
Pittsburg,  etc.,  R.  Co.  v  Story,  63  111. 
App.  239. 

Daring  Gonniel  to  Take  Ezcaptions.  — 
"  Counsel  has  a  right  at  all  times  dur- 
ing the  progress  of  the  case,  in  proper 


619;  Hayden  v.  Com..  (Ky.  1898)45  S. 
W.  Rep.  8b6;  Ray  v.  Com.,  (Ky.  1897) 
43  S.  W.  Rep.  221 ;  Riggs  v.  Com.,  103 
Ky.  610. 

Louisiana.  —  Stale  v.  Fourchy,  51 
La.  Ann.  228;  State  v.  Jones,  51  La. 
Ann.  103:  State  v.  Chevis,  48  La.  Ann, 

575. 

Michigan.  —  Cameron  Lumber  Co. 
V.  Somerville,   (Mich.    1902)  89  N.  W, 


manner,  to  reserve  a  bill  of  exceptions  Rep.  346;  Wilkins  v.   Flint,  128  Mich, 

to  any  action  of  the  court  or  counsel  262;  People  v.  Conley,  106  Mich.  424. 

deemed  improper,  and  he  has  a  right  Missouri.  —  Hollenbeck  v.  Missouri 

at  all  times  in  taking  his  bill  of  excep-  Pac.    R.    Co.,    141    Mo.   97;    State   v. 

tions  to  be  treated  in  a  respectful  man-  Wright,    134    Mo.    404;    Gidionsen    7'. 

ner."     It  is  improper  to   permit   the  Union    Depot    R.    Co.,    129    Mo.   392; 

opposing  counsel  to  say:    *'  Yes,  take  Mason  v.  Fourteen  Min.  Co.,  82  Mo. 


a  bill  of  exceptions  to  everything  I  say. 
It  is  all  excepted  to  —  everything  I  say 
excepted  to.'*  Franklin  f.  State,  41 
Tex.  Crim.  21. 

8.  Louisville,  etc.,  R.  Co.  v.  Sulli- 
van Timber  Co.,  126  Ala.  95;  Olds  v. 
North  Chicago  St.  R.  Co.,  165  III.  472; 
North  Chicago  St.  R.  Co.  v.  Leonard, 

67  III.  App.  603,  affirmed  167  111.  618; 
Wendler  v.  People's  House  Furnishing 
Co.,  165  Mo.  527;  Morrill  v.  Palmer, 

68  Vt.  I. 

75!i.  1.  Alabama.  —  Louisville. 
etc.,  R.  Co.  V.  Sullivan  Timber  Co., 
126  Ala.  95. 

California. —  People  v.  Patterson, 
124  Cal.  102. 

Colorado.  —  Ames  v.  Patridge,  13 
Colo.  App.  407. 


App.  367;  Sackewitz  v.  American  Bis- 
cuit Mfg.  Co.,  78  Mo.  App.  144;  Ruth 
V.  Chicago,  eic,  R.  Co.,  70  Mo.  App. 
190;  Fink  V.  Lancashire  Ins,  Co.,  66 
Mo.  App.  513. 

Nebraska.  —  Argabright  v.  State,  62 
Neb.  402:  Golder  v.  Lund,  50  Neb.  867. 

New  Jersey.  —  Christensen  v.  Lam- 
bert, 66  N.  J,  L.  531. 

Texas.  —  Mutual  L.  Ins.  Co.  v.  Mel- 
lott,  (Tex.  Civ.  App.  1900)  57  S.  W. 
Rep.  887:  San  Antonio,  etc.,  R.  Co.  w. 
Beam,  (Tex.  Civ.  App.  1899)  50  S.  W. 
Rep.  41 1;  Greenwood  v.  State.  (Tex. 
Crim.  1898)  44  S.  W.  Rep.  177;  Gal- 
veston, etc.,  R.  Co.  V.  Burnett,  (Tex. 
Civ.  App.  1897)  42  S.  W.  Rep.  314; 
Bitterman  v.  Hearn,  (Tex.  Civ.  App. 
1895)  32    S.    W.    Rep.    341;    Western 
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Union   Tel.  Co.  v.  Jobc.  6  Tex.  Civ.     (Tex.  Crim.   1901)  65  S.  W.  Rep.  531; 


App.  403;  Chicago,  etc.,  R.  Co.  7/. 
Langslon,  19  Tex.  Civ.  App.  568;  Gulf, 
etc.,  R.  Co.  V.  Hamilton,  17  Tex.  Civ. 
App.  76;  Gulf,  etc.,  R.  Co.  v.  iiocka- 
dav,  14  Tex.  Civ.  App.  613;  Warihan 
V.  State,  41  Tex.  Crim.  385;  Kugadt  v. 
State,  38  Tex.  Crim.  681. 


Drye  v.  State,  (Tex.  Crim.  1900)  55  S. 
W.  Rep.  65;  Attaway  v.  State,  41  Tex. 
Crim.  395;  Wartham  v.  State,  41 
Tex.  Crim.  385;  Turner  v.  Slate,  39 Tex. 
Ciim.  322;  Sullivan  v,  Collins,  107 
Wis.  291. 
Pr^ttdioe  Cured  by  Withdrawal  of  £•- 


Utah.  —  State   v,   Spencer,    15  Ulah    marks — District  of  Columbia.  —  Wash- 
149.  ington,   etc.,    R.   Co.   v.   Patterson,  9 

Washington.  —  Chezum  v.  Parker,  19    App.  Cas.  (D.  C.)  423. 


Wash.  645. 

Wisconsin,  —  Kiekhoefer  v.  Hider* 
shide,  113  Wis.  280;  Boltz  v.  Sullivan, 
10 1  Wis.  608. 

Wyoming.  — »  Bunce  v,  McMahon,  6 
Wyo'.  24. 

United  States,  —  Gulf,  etc.,  R.  Co.  v. 
Curb,  (C.  C.  A.)  66  Fed.  Rep.  519. 

753.  1.  Rebuke  and  Instrnotioni  — 
Georgia.  —  Kearney  v.  State,  loi  Ga. 
803. 

Illinois,  —  West  Chicago  St.  R.  Co. 
V.  Waniatta,  169  111.  17;  Gundlach  v. 
Schott,  95  III.  App.  no,  affirmed  192 
III.  509. 

Indiana,  —  Pigg  v.  State,  145  Ind. 
560. 


Georgia,  —  Smalls  v.  State,  105  Ga, 
669. 

Illinois,  —  Bonardo  V.  People,  182  111. 
411.  But  see  Wetzel  v,  Meranger,  85 
111.  App.  457,  where  the  court  was  dis- 
posed to  reverse  a  judgment  solely  on 
account  of  remark:^  of  counsel  that 
were  withdrawn,  but  affirmed  it  on 
condition  of  remittitur  of  part  of  the 
judgment.  See  also  West  Chicago  St. 
R  Co.  V.  Musa,  80  111.  App.  223, 
affirmed  180  111.  130. 

Indiana.  —  Shenkenberger  v.  State, 
154  Ind.  630;  Reed  v.  Stale,  147  Ind. 
41;    Dehler    v.    State,   22    Ind.    App. 

383. 

Iowa.    —    Westercamp     v.    Brooks, 


Michigan. — Glasier  t/.  Ypsilanti,  127    (Iowa  1901)88  N.  W.  Rep.  372;  Mack- 


Mich.  674;  Grenier  v,  Hild,  124  Mich. 
222;  Hume  V.  Mason,  etc.,  Co.,  122 
Mich.  346;  Ford  v.  Cheever.  113  Mich. 
440;  People  V.  Conley,  106  Mich.  424. 

Missouri,  —  Cullar  v.  Missouri,  etc., 
R.  Co.,  84  Mo.  App.  340;  Ruth  v.  Chi- 
cago, etc.,  R.  Co.,  70  Mo.  App.  190. 

New  Jersey.  —  Cbristensen  v.  Lam- 
bert, 66  N.  J.  L.  531. 

North  Carolina,  —  McLamb  v.  Wil- 
mington, etc.,  R.  Co.,  122  N.  Car.  862.     65. 

Texas.  —  Mitchell    v.    State,    (Tex.         Tennessee.  —  State  v.  Robinson,   106 
Crim.  1901)  62  S.  W.  Rep.  572;  Wilker-    Tenn.  204. 

son  %K  State,  (Tex.  Crim.  1899)  57  S.  Texas,  —  Galveston,  etc.,  R.  Co.  v. 
W.  Rep.  956;  International,  etc.,  R.  Nicholson,  (Tex.  Civ.  App.  1900)  57  S. 
Co.  V.  Dalwigh,  (Tex.  Civ.  App.  1900)  W.  Rep.  693;  Taylor  v.  State,  (Tex. 
56  S.    W.    Rep.    136;  White  J/.  Slate,     Crim.  1897)  42  S.  W.  Rep.  285;  Patrick 


erall  v.  Omaha,  etc.,  R.  Co.,  in  Iowa 

547. 
Michigan,  —  Cameron    Lumber   Co. 

V.   Somerville,  (Mich.   1902)  89  N.  W. 

Rep.  346. 

New  Hampshire,  —  Pritchard  v. 
Austin,  69  N.  H.  367. 

Ohio,  —  Cleveland  Cily  R.  Co.  v. 
Roebuck,  12  Ohio  Cir.  Dec.  262. 

Oregon.  —  State  v.  Moore,  32  Oregon 


(Tex.  Crim.  1895)  29  S.  W.  Rep.  476; 
Brown  v.  Perez,  89  Tex.  283;  Dudley 
V.  State,  40  Tex.  Crim.  31;  Morris  v. 
State,  39  Tex.  Crim.  371. 

^/j^^«ji«.  —  Kiekhoefer  v.  Hider- 
shide,  113  Wis.  280;  Barczynski  v. 
State,  91  Wis.  415. 

Duty  to   Rebuke    Counsel.  —  Coan   v. 


V.  State,  (Tex.  Crim.  1896)  33  S.  W. 
Rep.  1078;  Brown  v.  Perez,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  546;  De  La 
Vergne  Refrigerating  Mach.  Co.  v. 
Stahl,  24  Tex.  Civ.  App.  471. 

Vermont.  —  Billings  v.  Metropolitan 
L.  Ins.  Co.,  70  Vt.  477. 

Washington,  —  Informing    the    jury 


Brownstown     Tp.,     126     Mich.     626;     that  remarks  are  not  proper  is  equiva- 


Chamberlain  v.  Lake  Shore,  etc.,  R. 
Co.,  122  Mich.  477;  Martin  v.  Court- 
ney, 81  Minn.  112;  Killoren  v.  Meehan, 
68  Mo.  App.  212;  Suhr  v.  Hoover,  8 
Ohio  Cir.  Dec.  738;  Morris  v.  State, 


lent  to  an  order  withdrawing  the  re- 
marks from  the  consideration  of  the 
jury.     State  r.  Boyce,  24  Wash.  514. 

Cured   by  Initruotioiifl  —  Alabama.  — 
Hundley  v.  Chadick,  109  Ala.  579. 
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754.     3.  Objections  for  Improper  Bemarks  --  PromptnoBB  Reqoirod. 
- —  See  note  i . 


California,  —  People   v.    Ward,    134  nois  Cent.   R.   Co.  v.  Souders,  79  III. 

Cal.  301.  App.  41,  reversed  178  111.  588,  the  case 

Georgia,  —  Harrison  v.  Langston,  100  turning  on  improper  comments  of  the 

Ga.  394.  court;    Robb    v.  State,  144    Ind.    569; 

Idaho.  —  Stale    v.    Haverly,    (Idaho  Argabright    v.    Slate,    62    Neb.    402; 

1895)42  Pac.  Rep.  506.  Greenfield  7/.  Kennett,  69  N,  H.  419. 

Indiana,  —  Blume  z/.  State,  154  Ind.  Cured  by  Bebuke  and  Withdrawal.  — 

343.  McDonald  v.  Webster,  71  Vi.  392. 

Iowa,  —  Slate  v,  Davis.  1 10  Iowa  746;  Coring  by  Semittitor.  —  Where  the  re- 
Taylor  z'.  Pacific  Mut.  L.  Ins.  Co.,  no  marks  merely  alluded  to  the  amount 
Iowa  621,  of  the  recovery,  they  may  be  cured  by 

Kentucky.  —  Delaney  v.   Com.,  (Ky.  remittitur.     De  La  Vergne  Refrigerat- 

1896)  35  S.  W.  Rep.  1037.  ing  Mach.  Co.  v.  Stahl,  24  Tex.  Civ. 

Michigan.  —  Savlan  v.  Aycr,  (Mich.  App.   471.      See    also    MacCarthy    v, 

1902)  89   N.   W,   Rep.   359;  People  v.  Whitcomb,    no   Wis.    113,    where  the 

Swart7.,  118  Mich.  292;  Munroe  7\  God-  verdict  was  reduced  twenty-five  hun- 


kin.  III  Mich.  183. 

Missouri,  —  State  v,  Fitzgerald,  130 
Mo.  407. 

Montana,  —  Stale  v,  Bloor,  20  Mont. 

574. 

Nebraska,  —  Hoover  v.  Slate,  48  Neb. 
184. 

Ohio.  —  Davis  v.  State,  10  Ohio  Cir. 
Dec.  738:  Pittsburg,  etc.,  R.  Co.  v, 
Martin,  3  Ohio  Dec.  493. 

Oregon,  -^  Stale  v.  Mc Daniel,  39  Ore- 
gon 161. 

South  Dakota,  —  Yankton  v.  Doug- 
lass, 8  S.  Dak.  441. 

Texas.    —    Morris    v.    State,    (Tex. 


dred  dollars. 

Where  Coturt  Did  Not  Semember  Svi. 
denoe.  —  Where,  on  objection  to  a  state- 
ment of  evidence,  the  judge  merely  re- 
marked that  he  did  not  remember  the 
evidence,  it  was  held  that  a  proper 
ruling  was  made.  Slate  v.  McCourry, 
128  N.  Car.  594. 

754.  1.  California.  —  People  v. 
Shears,  133  Cal.  154;  People  v.  Phelan, 
123  Cal.  551. 

Colorado,  —  In  re  Thomas,  26  Colo, 
no;  Corbin  v.  Dunklee,  14  Colo.  App. 
337;  Schmidt  v.  Denver  First  Nat. 
Bank.  10  Colo.  App.  261;  Denver,  etc.. 


Crim.  1901)  65  S.  W.  Rep.  531;  Tyler     R.  Co.  v.  Nye,  9  Colo.  App.  94. 
Chair,  etc..  Works  v.  St.  Louis  South-        Georgia,  —  Kearney  v.  State,  loi  Ga. 
western  R.  Co.,  (Tex.  Civ,  App.   1900)    803. 


55  S.  W.  Rep.  350;  Williams  v.  State, 
(Tex.  Crim.  1899)  53  S.  W.  Rep.  859; 
Galveston,  etc.,  R.  Co.  v,  Burnett, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep. 
314;  Houston,  etc.,  R.  Co.  v.  Weaver, 
(Tex.  Civ.  App.   1897)  41  S.  W.  Rep. 


Illinois.  —  Murray  v,  Doud,  167  111. 
368. 

Indiana.  —  Cromer  v.  State,  21  Ind. 
App.  502;  Lake  Erie,  etc.,  R.  Co.  v, 
Rookei,  13  Ind.  App.  600. 

Kansas,  —  Slate  v.  Stockman.  9  Kan. 


846;  Exon  V,  State,  (Tex.  Crim.  1895)     App.  888,  58   Pac    Rep.   1006;  Hoyt  v, 
33  S.  W.  Rep.  336,  Gulf,  etc.,  R.  Co.     Carpenter,  6  Kan.  App.  305 


V.  Bell,  24  Tex.  Civ.  App.  579;  Gal- 
veston, etc.,  R.  Co.  V.  Smith,  24  Tex. 
Civ.  App.  127;  Barkman  o.  State,  41 
Tex.  Crim.  105;  Aud  v.  State,  36  Tex. 
Crim.  76. 

Utah,  —  State   v,   Spencer,  15    Utah 

149. 

Vermont,  —  James    Smith    Woolen 

Mach.  Co.  V.  Holden,  73  Vi.  396,  citing 

2  Encyc.  of  Pl.  and  Pr.  730,  note  4. 

Washington. — State  v.  Hawkins,  27 

Wash.  375;  Chezum  v.  Parker,  19  Wash. 

645. 

United  States.  —  Dunlop  v,  U.  S.,  165 

U.  S.  486;  Kellogg  V.  U.  S.,  (C.  C.  A.) 

103  Fed.  Rep.  200. 

As  to  PrMQiiiption  of  Prejudice,  see  Illi- 


Kentucky.  —  Alexander  v  Menefee, 
(Ky.  1901)  64  S.  W.  Rep.  855. 

Louisiana.  —  State  v.  Procella,  105 
La.  518. 

Missouri.  —  Norris  v.  Whyte,  158 
Mo.  20. 

Montana.  —  State  v.  Gay,  18  Mont. 
51;  Slate  V.  Cadotte,  17  Mont.  315. 

Nebraska,  —  Chicago,  etc.,  R.  Co.  v. 
Kellogg,  55  Neb.  752. 

New  Hampshire.  —  Story  v.  Concord, 
etc.,  R.  Co..  70  N.  H.  364. 

Ohio.  —  Davis  v.  State.  10  Ohio  Cir. 
Dec.  738. 

Texas.  —  Morris  v.  State,  (Tex.  Crim. 
1901)  65  S.  W.  Rep.  531;  Spangler  p. 
State,  (Tex.  Crim.  1900)61  S.  W.  Rep. 
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794.    When  Too  Lato.  —  See  note  2. 
799.    See  notes  i,  2,  4,  5. 

314:    Gonzales  v.   State,  (Tex.   Crim.  Hamilton  v.  Stale,  41  Tex.  Crim.  599; 

1900)  57  S.  W.  Rep.  667;  Castlin  v,  Morrison  v.  State,  40  Tex.  Crim. 
State*  (Tex.  Crim.  1900)  57  S.  W.  Rep.  473;  Monticue  v.  State,  40  Tex.  Crim. 
827;  Howell  V,  State,  (Tex,  Crim.  1900)  528;  Byrd  v.  State,  39  Tex.  Crim.  609; 
57  S.  W.  Rep.  835;  Wilkerson  v.  State,  Franklin  v.  State,  38  Tex.  Crim.  346; 
(Tex.  Crim.  18^)  57  S.  W.  Rep.  956;  Pen n  t/.  State,  36  Tex.  Crim.  140;  Miller 
Gulf,  etc.,  R.  Co.  V.  Johnson,  (Tex.  v.  State,  35  Tex.  Crim.  209;  Morris  v. 
Civ.   App.   1897)  42  S.  W.   Rep.   504;  State,  35  Tex.  Crim.  313. 

Harvey  v.  Stale,  35  Tex.  Crim.  545.  Written  Request  Necessary,  —  While's 

Utah,  —  State   v,   Spencer,    15  Utah  Annot.  Code  Crim.  Pro.  Tex.,  g  776, 

149.  subdiv.    2;     Leggett    v.    State,   (Tex. 

IVest  Virginia  — State  v,  Johnson,  Crim.   1901)  65  S.  W.   Rep.   516.     See 

49  W.  Va.  684.  also  Miles  v.  State,  (Tex.  Crim.  1901) 

United  States,  —  Shelp  v,   U.  S.,  (C.  65  S.  W.  Rep.  912;  Duckworth  v.  Stale, 

C.  A.)  81  Fed.  Rep.  694.  (Tex.  Crim.   1901)  63  S.  W.  Rep.  874; 

Baqnsit  for  Instrnotioni   to  Disregard  Webb  v.  State,  (Tex.  Crim.  1900)  58  S. 

—  Texas. — Trotier  v.   State.   37  Tex.  W.    Rep.    82;  Carroll   v.   State,   (Tex. 

Crim.  468;  Hodge  V.  Slate,  (Tex.  Crim.  Crim.  1900)  57  S.  W.  Rep.  99;  Patter- 

1901)  64  S.  W.  Rep.  242;  Wilborn  v.  son  v.  State,  (Tex.  Crim.  1900)  56  S.  W. 
State,  (Tex.  Crim.  1901)  64  S.  W.  Rep.  Rep.  59;  Jones  v.  State,  (Tex.  Crim. 
1058;  Pearl  v.  State,  (Tex.  Crim.  1901)  1899)  54  S.  W.  Rep.  585;  Bailey  v, 
63  S.  W.  Rep.  1013:  Wall  v.  State,  (Tex.  State,  (Tex.  Crim.  1898)45  S.  W.  Rep. 
Crim.  1901)  62  S.  ^.  Rep.  1062;  Tellis  708;  Masterson  v.  State,  (Tex.  Crim. 
V,  State,  (Tex.  Crim.  1901)  61  S.  W.  1896)  34  S.  W.  Rep.  279;  Hogan  v.  Mis- 
Rep.  717;  Smith  V,  State.  (Tex.  Crim.  souri,  etc.,  R.  Co.,  88  Tex.  679;  War- 
1900)  58  S.  W.  Rep.  101;  Brown  v.  than  v.  State,  41  Tex.  Crim.  385; 
State,  (Tex.  Crim.  1900)  58  S.  W.  Rep,  Levine  v.  State,  35  Tex.  Crim.  647. 
131;  Robinson  v.  State,  (Tex.  Crim.  Befoial  of  Instmetioiis.  —  Young  v, 
1900)  57  S.  W.  Rep.  811;  Renfro  v.  State,  41  Tex.  Crim.  442,  wherein  ihe 
State,  (Tex.  Crim.  1900)  56  S  W.  Rep.  refusal  was  held  to  be  error.  But  see 
1013;  Squires  v.  State,  (Tex.  Crim.  Clark  v.  State,  40  Tex.  Crim.  127, 
1899)  54  S.  W.   Rep.   770;  Johnson  v,  wherein  there  was  no  error. 

State,  (Tex.  Crim.  1899)  53  S.  W.  Rep.  Bilenoe  of  Goort  on  Objootion  EqaiTalent 

105;  Logan  V,  State,  (Tex.  Crim.  1899)  to  Adverse  Soling. —  Hayes  v.  Smith. 

53  S.   W.   Rep.  694;  Brown   v.   State,  8  Ohio  Cir.  Dec.  92. 

(Tex.  Crim.   1899)  50  S.  W.   Rep.  354:  754.    8.  Roth  well  f/.  Elliott,  2  Marv. 

Adler  v.  State,  (Tex.  Crim.  1899)  50  S.  (Del.)  151;  Portland  Gold  Min.  Co.  v. 

W.  Rep.  358;  Randolph  v.  State,  (Tex.  Flaherty,  (C.  C.  A.)  iii  Fed.  Rep.  312. 

Crim.  1899)  49  S.  W.  Rep.  591;    Pen-  Compare   Ethridge   v.   State,   124   Ala. 

nington  v.  State,  (Tex.  Crim.  1898)  48  S.  106. 

W.  Rep.  507;  Spillman  v.  State,  (Tex.  755.     1.  State  v,  Spencer,  15  Utah 

Crim.  1898)  4^  S.  W.  Rep.  150;  Green-  149. 

wood  V,  State,  (Tex.  Crim.  1898)  44  S.  %,  Kearney  v.  State.  loi  Ga.  803. 

W.   Rep.   177;  Taylor   v.   Slate,  (Tex.  4.  Palmer  Mfg.  Co.  v.  Drewry,  113 

Crim.  1897)425   W.  Rep.  285;  Stewart  Ga.   366;  Bias  v,   U.   S.,  (Indian  Ter. 

V.  State,  (Tex.   Crim.    1897)  40  S.  W.  1899)  53  S.  W.   Rep.  471:  Johnson  v. 

Rep.   499;    Matthews   v.   State,   (Tex.  Com  ,  (Ky.   1900)  55  S.  W.   Rep.  437; 

Crim.  1896)38  S.W.  Rep.  172;  Gallihar  Bokenfohr    v.    Bush,    117    Mich.   444; 

V,  State,  (Tex.   Crim.  1896)  37  S    W.  Harvey     v.     State,    35     Tex.     Crim. 

Rep.  329;  Gaines  v.  State,  (Tex.  Crim.  545;  State  v.   Dickey,-  48  W.  Va.  325. 

i8gi6)  37  S.   W.   Rep.  331;  Jackson  v.  But  see  contra^  Gawn  v.  State,  7  Ohio 

State,  (Tex.  Crim.  1896)  37  S.  W.  Rep.  Cir.  Dec.  19. 

430;    Boutwell    V,   Slate,   (Tex.    Crim.  6.  People  v.  Kramer,  117  Cal.  647; 

1896)   35   S.    W.    Rep.    376;  Oihold    v,  Ferguson  v.  Moore,  q8  Tenn.  342. 

State,  (Tex.  Crim.  1896)^33  S.  W.  Rep.  Effeot  of  Absence  of  Trial  Judge.  ~  It 

1084;  Exon  V,  Stale,  (Tex.  Crim.  1895)  has  been  held  that  there  was  no   re- 

33   S.    W.    Rep.    336;  Hines    v.  State,  versible  error.      Rowe   j.    People,    26 

(Tex.  Crim.   1895)  32  S.  W.  Rep.  701;  Colo.   542;  Schintz  v.   People,  178  111. 

Sebastian  v.  State,  41  Tex.  Crim.  248;  320.     See  also  Shelby ville,  etc.,  Turn- 
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755.    4.  Exceptions  and  Bills  of  Exceptions.  —  See  note  6. 


pike  Co.  V,  Louisville,  etc.,  R.  Co., 
(Ky.  1899)  51  S.  W.  Rep.  805. 

755.  e.  Alabama. — Louisville,  etc., 
R.  Co.  V.  Sullivan  Timber  Co.,  126  Ala. 
104.  See  also  Nuckols  z/.  State,  109 
Ala.  2. 

California.  —  People  v.  Brittan,  xi8 
Cal.  409;  People  v.  Kramer,  117  Cal. 
647. 

Colorado.  —  Corbin    v.    Dunk  lee,    14 


Keck  Co.  V.  Redlon,  7  Kan.  App.  93; 
Cone  V.  Smyth,  3  Kan.  App.  607. 

Kentucky.  —Johnson  v.  Com.,  (Ky. 
1900)  55  S.  W.  Rep.  437;  Louisville, 
etc.,  R.  Co.  V.  McEwan,  (Ky.  1899)  5^ 
S.  W.  Rep.  619;  Cardwell  v.  Com., 
(Ky.  1898)  46  S.  W.  Rep.  705. 

Massachusetts.  —  Com.  v.  McConnell, 
162  Mass.  499. 

Michigan.  —  Miller  v.  Lachman,  117 
Colo.  App.  337;  Ames  v.  Patridge,  13     Mich.  68;  Munroe  v.  Godkin,  iii  Mich. 


Colo.  App.  407;  Schmidt  v.  Denver 
First  Nat.  Bank,  10  Colo.  App.  261. 

Delaware,  —  Rothwell  v.  Elliott,  2 
Miarv.  (Del.)  151. 

Florida,  —  Michael  v.  State,  40  Fla. 
265 ;  Drtggers  v.  Stale,  38  Fla.  7. 

Georgia.  —  Ivcy  v.  Stale.  113  Ga. 
1062;  Palmer  Mfg.  Co.  v.  Drewry,  113 
Ga.  366;  Herndon  v.  State,  iii  Ga. 
'178;  O'Neill  Mfg.  Co.  v.  Pruitt,  iioGa. 
577;  Bridges  v.  State,  no  Ga.  246; 
Atlanta  Consol.  St.  R.  Co.  v.  Bagwell, 
107  Ga.  157;  Bowens  v.  State,  106  Ga. 
760;  Hudson  V.  State,  lox  Ga.  520; 
Western,  etc.,  R.  Co.  v.  Ledbeiter,  99 
Ga.  318;  McLean  v.  Camak,  97  Ga. 
804.     Compare  Knox  v.  State,  112  Ga. 

373. 
Illinois. — Collins  v.  People,  194  111. 

506;  Salem   v.  Webster,   192  111.  369; 


183;  People  V.  Pope,  108  Mich.  361. 
See  also  People  v.  Swartz,  118  Mich. 
292. 

■  Missouri.  —  State  v.  Armstrong,  167 
Mo.  257;  Notris  v.  Whyie,  158  Mo.  20; 
State  V.  Hollo  way,  156  Mo.  222;  Casey 
V,  Gill,  154  Mo.  181;  State  v.  Williams, 
147  Mo.  14;  Stale  v.  Schmidt,  137  Mo. 
266;  State  V.  Hilsabeck,  132  Mo.  348; 
Rose  V.  McCook,  70  Mo.  App.  183. 

Montana.  —  State  v.  Stevenson,  26 
Mont.  332;  Stale  v,  Bloor,  20  ^font. 
574;  State  v.  Biggerstat!,  17  Mont. 
510. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v. 
Kellogg,  55  Neb.  748  [quoting  2  Encyc. 
OF  Pl.  and  Pr.  755];  Chicago,  etc.,  R. 
Co.  V.  Kellogg,  54  Neb.  127;  Golder  v. 
Lund,  50  Neb.  867. 

Ne7v  York.  —  McFadden  v.  Morning 


Chicago,  etc.,  R.  Co.  v.  Cleminger,  178  Journal  Assoc,  28  N.  Y.  App.  Div.  508. 

111.  536;  North  Chicago  Sr.  R.  Co.  v.  North  Carolina.  —  State  v.  Kinsauls, 

Leonard,  167  III.  618;  Lyon   v.   Ham-  126  N.  Car.  1095. 

mond,  etc.,  R.  Co.,  167  111.  527;  Lanca-  Ohio.  —  Davis  v.  State,  10  Ohio  Cir. 
shire  Ins.  Co.  v.  Corbetis,  165  111.  592;  Dec.  738.  Compare  Gawn  v.  State,  7 
West  Chicago  St.  R.  Co.  v.  Annis,  1(^5  Ohio  Cir.  Dec.  19;  Pittsburg,  etc.,  R. 
111.  475;  West  Chicago  St.  R.  Co.  7*.  Co.  v.  Martin,  3  Ohio  Dec.  493. 
Sullivan,  165  III.  304;  Pennsylvania  Oregon.  —  Watson  v.  Southern  Ore- 
Co.  V.  Greso,  79  111.  App.  127;  Illinois  gon  Co.,  39  Oregon  481. 
Cent.  R.  Co.  v.  Beebe,  69  111.  App.  Pennsylvania,  —  Sheehan  v.  Rosen, 
3(y%  affirmed  174  111.  13;  Chicago  Trust,  12  Pa.  Super.  Ci.  298. 


etc.,  Bank  v.  Landfield,  73  111.  App. 
173;  Harms  v.  Steir,  67  111.  App.  634; 
Chicago,  etc.,  R.  Co.  v.  Smedley.  65 
III.  App.  644. 

Indiana.  —  Blume  v.  State,  154  Ind. 
343:  Robb  V.  State,  144  Ind.  569; 
Cromer  v.  State,  21  Ind.  App.  502; 
Louisville,  etc.,  R.  Co.  v.  Norman,  17 
Ind.  App.  355.  See  also  Shenken- 
berger  v.  State,  154  Ind.  630:  Dehler 
V.  Slate,  22  Ind.  App.  383:  Lake  Erie, 
etc.,  R.  Co.  V.  Rooker,  13  Ind.  App. 
600. 

Iowa.  —  State  v.  Hutchinson,  95 
Iowa  $66. 

Kansas.  —  Branner  7>.  Nichols,  61 
Kan.  356;  State  v.  Stockman,  9  Kan. 
App.   888,    58   Pac.    Rep.    1006;   Fish- 


Tennessee.  —  Morgan  v.  Duffy,  04 
Tcnn.  686. 

Texas.  —  Robinson  v.  State,  (Tex. 
Crim.  1900)  57  S.  W.  Rep.  811;  Tyler 
Chair,  etc..  Works  v.  St.  Louis  South- 
western R.  Co.,  (Tex.  Civ.  App.  1900) 
55  S.  W.  Rep.  350;  Adler  v.  Slate,  (Tex. 
Crim.  1899)  50  S.  W.  Rep.  358;  Ran- 
dolph V.  State,  (Tex.  Crim.  1899)  49  S. 
W.  Rep.  591;  Steinhauser  v.  State, 
(Tex.  Crim.  1898)  48  S.  W.  Rep.  506; 
Bailey  v.  State,  (Tex.  Crim.  1898)  45  S. 
W.  Rep.  708;  Smith  v.  State.  (Tex. 
Crim.  1898)44  S.  W.  Rep.  1090;  Stewart 
V.  State,  (Tex.  Cri.ti.  1897)  40  S.  W. 
Rep.  499;  Jackson  v.  State,  (Tex. 
Crim.  1896)  37  S.  W.  Rep.  430;  Galli- 
her  V.  State,  (Tex.   Crim.  1896)  37  S. 
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797.  See  note  i. 
798«  See  note  i. 
799.     XVI.  AxiCVB  ClTBIB  —  How  fkr  BteognlMd.  ~  See  note  I. 

See  also  FRIEND  OF  THE  CoURT. 

W.   Rep.  329;    Epson  v.  State,  (Tex.  kowski,  182  III.  18;  Illinois  Cent.   R. 

Crim.  1896)36  S.  W.  Rep.  584;  Master-  Co.  v,  Beebe,  174  111.   13;  Norlh  Chl- 

son   V.  State,  (Tex.  Crim.  1896)  34  S.  cago  St.  R.  Co.  v,  Shreve,  171  HI.  438; 

W.   Rep.   279;  Othold   v.  Slate,  (Tex.  Pike  r.  Chicago,  155  111.  656;  Drown 

Crira.  1896)  33  S.  W.  Rep.   1084;  Gulf,  v.  Hamilton,  68   N.  H.  23. 

etc.,  R.  Co.  V.  Bell,  24  Tex.  Civ.  App.  7^7.     1.  Reed  v.  State.  147  Ind.  41; 

579;  Gulf,  etc.,   R.  Co.  V,   Brown,  16  Robb  v.  State,  144  Ind.  569;  Stale  v, 

Tex.  Civ.  App.  93;  GuJf,  etc.,  R.  Co.  Helm,  97  Iowa  378;  Siate  v.  Huichin- 

I/.   Hockaday,  14  Tex.  Civ.  App.  613:  son,  95  Iowa  566;  Alexander  v.  Mene- 

Penn    v.   State.   36  Tex.    Crim.    140;  fee.   (Ky.    looi)  64    S.   W.   Rep.   855; 

Harvey  v.  State,  35  Tex.  Crim.  545.  Hacker  v.  Heiney,  iii  Wis.  313.     See 

See  also  Lewis  v.  State,  (Tex.  Crim.  also  Nor ris  v.  Why te,  158  Mo.  20;  State 

1901)  64  S.  W.  Rep.  240:  Mott  V.  State,  v,  Johnson,  129  Mo.  26. 

(Tex.  Crim.    1899)  51  S.  W.  Rep.  368.  Ex   Parte    AffidaviU.  —  In    Kansas 

See  contra^  Whitsides  v.  State,  (Tex.  under  Gen.    Scat.    Kan.   (1897),   c.   95, 

Crim.  1900)  58  S.  W.  Rep.  1016;  Ander-  ^  316,  319  (Gen.  Stat.  1899,  ^§  4569, 

son  V,  State,  39  Tex.  Crim.  34.  4572),  such  matters  must  be  sustained 

Vermont,  -^  Baker    v.   Sherman,   71  by    affidavits    showing     the     alleged 

Vt.  439.  charge  to  be  true.     Bell  v.  Day,  9  Kan. 

IVashington, — State  v,  McCann,  16  App.  in. 

Wash.  249.  TM.     1.  Reed  r/.  State,  147  Ind.  41; 

IVest  Virginia,  — S\.3Xe  v,  Dickey,  48  Parrott  v.   Com.,  (Ky.    1898)  47  S.  W. 

W.  Va.  325.  Rep.  452;  Brown  r.  State,  (Tex.  Crim. 

Wisconsin,  —  Hacker  v,  Heiney,  in  1899)  50  S.  W.  Rep.  354;  Ball  v.  Stale, 

Wis.  313:  Mayer  v,  Milwaukee  St.  R.  (Tex.  Crim.  1896)  34  S.  W.  Rep.  753; 

Co.,  go  Wis.  522.  Penn    v.   State,    36  Tex.    Crim.    140; 

United  States,  —  Portland  Gold  Min.  Wood  v,  Agostines,  72  Vi.  51;  State  v, 
Co.  V,  Flaherty,  (C.  C.  A.)  in  Fed.  Mooney,  49  W.  Va.  712;  Stale  v.  John- 
Rep.  312:  Shelp  V.  U.  S.,  (C.  C.  A.)  81  son,  49  W.  Va.  684.  See  also  State  v. 
Fed.  Rep.  694.  Williams,  147  Mo.  14;  Boyden  r.  Fitch- 
Necessity  for  Motion  fbr  Hew  Trial.  —  burg  R.  Co..  72  Vt.  89. 
In  Missoun  the  record  must  show  that  759.  1.  In  Boyd  v.  Brazil  Block 
misconduct  was  made  to  appear  on  Coal  Co.,  152  Ind.  543,  citing  2  Encvc. 
the  hearing  of  a  motion  for  a  new  trial,  of  Pl.  and  Pr.  758,  759,  it  was  held 
State  V,  Brown,  168  Mo.  449;  State  v.  that  the  constitutionality  of  a  statute  is 
Armstrong,  167  Mo.  257;  Ham  man  v,  not  '*  duly  presented  *'  within  the 
Central  Coal,  etc.,  Co.,  156  Mo.  232;  meaning  of  Burns's  Annot.  Stat.  Ind. 
State  V,  Rufus.  149  Mo.  406;  State  v,  (1894),  §  1336,  so  as  to  give  jurisdiction 
Tavlor,  134  Mo.  109;  Rose  v,  McCook,  to  the  Supreme  Court  and  require  a 
70  Mo   .\pp.  T83.  cause  to  be  transferred  from  the  appel- 

Ettoppel  to  Make  Objaetioii.  —  A  party  late  court,  where  the  constitutionality 

cannot  complain  of  a  ruling  in  accord-  is  not  raised  except  in  a  brief  on  ap- 

ance  with  his  request.     Swift  v.  Rut-  peal  filed  by  an  amicus  curia. 

894 


ARRAIGNMENT  AND  PLEA. 

761  •    I.  ABBAioKKEirT  —  1.   Necesuty  —  a.  Generally  — 

Felonies.  —  See  note  5. 
763,     See  note  i. 

Xisdemeanor.  —  See  note  3. 

763,  See  note  i. 

*.  New  Trial.  —  See  note  2. 

764.  c.  Change  of  Venue.  — See  note  i. 

3.  Waiver.  —  See  notes  3,  4,  5. 

4.  Time  —  Copy  of  Indictment.  —  See  note  6. 
766.     Within  Wliat  Time.  —  See  note  I. 

761.    5.  Hendrickson   v.   Com.,  23  764.    1.  State  r.  Good,  132  Mo.  114; 

Ky.  L.  Rep,  iigi;  64  S.W.  Rep.  954.  Sims  v.  State,  36  Tex.  Grim.  154, 

Amended  Infonnation.  —  State  z/.  H off-  Double   Arraignment.   —   Meyers    v. 

man,  70  Mo.  App.  271;  Barker  v.  State,  Stale,  37  Tex.  Grim.  208. 

54  Neb.  53.     But  see  contra,  Territory  8.  Felony.  —  Stale  v.   McMichael,  50 

r.  Marshall,  13  Hawaii  76,  where  there  La.  Ann.  428,  r*////^''  4  Am.  and  Eng. 

was  an  amendment  in  a  mere  matter  Encyc.  of  Law  (isi  ed.)  762. 

of  form  4.  Expressly  Waiving  Arraignment  — 

7651.     1.  State  v.  Llewellyn,  93  Mo.  Conseqnences.  —  Tarver  v.  Stale,  95  Ga 

App  469;  Stale  z/.  Hopper,  142  Mo.  478.  222,   holding   that   waiver  of  arraign- 

Motion  for    New    Trial —  Ittdiana,  —  ment  in  a  felony  case  and  entry  by  ih<' 

Winslow  V,  Greene,  155  Ind.  368.  solicitor-general  upon   the  indictn.eni 

8.  South  Carolina.  —  State   v.   Brock,  of  a  plea  of  not  guilty  for  the  accused 

61  S.  Car.  141,  holding  that  in  misde-  make  the  issue  complete.     See  infra, 

meanor  cases  no  arraignment  is  neces-  III.  2.  Record  Showing  Plea, 

sary.  5.  Pleading  —  Trial.  —  State  v.  Brock, 

In    Kentucky   and    Tennessee   no  ar-  61  S.  Car.   141  \ciiing  with  approval  2 

raignment  is  necessary  except  in  felony  Encyc.    of    Pl.    and    Pr.    761,    762]; 

cases.     Griffin  v.  Com.,  23  Ky.  L.  Rep.  Meyers  v.  Slate,  156  Ind.  389;  Stale  7k 

2148,  66  S.  W.  Rep.  740;  Lynch  r/.  Stale,  Thompson,  95  Iowa  464;  Gaines  v.  U, 

99  Tenn.  124.  S.,  i  Indian  Ter.  296;  State  v.  Weedcn, 

763.     1.  Arraignment  Hot  Indispensa-  133  Mo.  70;  Jones  v.  Territory,  5  Okli. 

ble.  —  Salfner  v.  State,  84  Md.  299.  536;  Stale  v.  Slraub,  16  Wash.  iii. 

2.  U.  S.  V.  McKntght,  112  Fed.  Rep.  6.  UMXiOiA—  Minor  May  Waive  Copy. 

K)%^,  quoting  2  Encyc.  of  Pl.  and  Pr.  — In   a  criminal   case   a   minor   may 

771;  Bradham  v.  State,   41   Fla.    541;  waive  a  copy  of  the  indictment,  ard 

State  V.  Tate,  156  Mo.  119.  list  of  witnesses  and  jurors,  ihere  being 

Where  Copy  Is  Supplied  for  Lost  Indict-  no    difference     between     proceedings 

ment.  —  In  McGuire  v.  State,  76  Miss  against  infants  and  adults.     Bartley  v. 

512  [diing  with  approval  2  Encyc.  of  People,  156  111.  234. 

Pl.  and   Pr.   771],   it  was  held  that  766.     1.  Lapse  of  Three  Terms  With- 

where    the    defendant    had    been  ar-  out    Arraignment.  —  When    the    state 

raigned  and  pleaded  to  an  indictment  fails  to  arraign  a   prisoner   for  more 

on  a  former  trial  and  such  indictment  than  three  terms,  an  order  for  dismissal 

was  lost  and  the  second  trial  was  had  will  be  sustained  when  the  only  excuse 

on  a  copy  of  the  original  indictment,  was  that  the  prosecuting  attorney  and 

no  second  arraignment  or  plea   was  the  sheriff  had  heard  that  the  defend, 

necessary.  ant  had  left  the  state.     State   v.   Ra- 

A^eftl.  —  Poole  v.  People,  24  Colo,  doicich,  66  Minn.  294. 

510.  Texas  Statute.  —  Under  Code  Grim. 
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766.  Should  Precede  Impaneling  of  Jnry.  —  See  note  3. 

767.  5.  Mode  —  a.    In    General  —  sight    to    Counsel.  —  See 

note  3. 

769.  /.  Reading  Indictment.  —  See  note  3. 

770.  n.  Plea  —  1.  Neoesuty  —  a.  Generally.  —  See  note 4. 

771.  See  note  i. 

b.  Second  Trial.  —  See  note  2. 
779L    3.  By  Whom  Made.  —  See  note  5. 
773.    4.  Standing  Mute.  —  See  note  7. 

Pro.  Tex.,  art.  567,  providinf^  that  in  155,    requiring   the  clerk  to  read  the 

ail  cases  the  defendant  shall  be  allotted  indictment. 

two  entire   days  after  his  arrest  and  Waiver  of  Bight  to  Hear  Indictment 

during  the  term  of  court  lo  file  vvritien  Read.  —  The   defendants    upon    being 

pleadings,  it  was  held  to  be  reversible  arraif^ned  may   waive  the  reading  of 

error  for  the  court  to  refuse  to  post-  parts  of  the  indictment.     Gardes  v.  U. 

pone  the  case  for  two  entire  days  after  S.,  (C.  C.  A.)  87  Fed.  Rep.  172. 

the  information  was  filed.     Evans  v.  Voluntary    Pleading.    —    When    one 

State,  36  Tex.  Grim.  32.  pleads  guilty  to  an  oral  charge  of  in- 

7M.     8.  Jury  Beiwom.  —  Browning  toxication  before  a  police  justice,  he 

z/.  State,  54  Neb.  203.  waives  the   provision  of  Gode  Grim. 

Arraignment  After  Jury  Sworn  Held  Pro.  N.  Y.,  g  699,  requiring  that  the 

Fatal  Omission.  —  Browning    v.  State,  charge   be   read    to  him.      People   v, 

54  Neb.  203.  Garter,  88  Hun  (N.  Y.)  304. 

Setting  Aside  Verdiot.  —  In  Utterback  T70.    4.  Misdemeanor.  —  It  is  indis- 

V.  Com.,  105  Ky.  723,  where  the  indict-  pensable  that  a  plea  be  entered  to  the 

ment  was  not  read  until  after  the  trial  indictment  or  that  the  record  show  a 

had  begun,  and  the  defendant's  attor-  waiver  thereof.     Payne  v.  Com.,  (Ky. 

ney  pleaded  not  guilty  for  him,  at  thai  1895)  30  S.   W.   Rep.  416;  Salfner   v. 

time,  and  in  his  presence,  and  agreed  State,  84  Md.  299;  Lynch  v.  State,  99 

that  the  witnesses  should   not  be   re-  Tenn.  124. 

examined,  it  was  held  that  the  arraign-  Waiver  of  Plea.  —  Jones  v.  Territory, 

ment  and  plea  were  valid.  5  Okla.  536;  State  v,  Straab,  16  Wash. 

767.    3.  Beversible  Error.  —  State  z/.  iii. 

Moore,  61  Kan.  732,  holding  that  where  771,     1.  State  v.  Baker,  57  Kan.  541. 

the  defendant  was  brought  into  court,  3.  McGuire   v.   State,    76   Miss.    512 

and  arraigned  and  required  to  plead,  [citing  2  Encvc.  of  Pl.  and  Pr.  771]; 

and  pleaded  not  guilty  to  the  indict-  Territory  v.   Marshall,  13   Hawaii  76; 

ment,   in   the  absence  of  his  counsel,  Gline  v.  State,  25  Ind.  App.  331. 

who  lived  in  another  county,  and  who  773.      6.    Sufficiency    of   BejEendant's 

was  notified  by  the  prosecuting  attor-  Aoquiescence  in  Plea. —  Where  the  de- 

ney   that   the   trial  would  not  be  had  fendant,  in  response  to  a  question  as  to 

until  the  day  after  the  defendant  was  whether    he    desired    to  substitute  a 

so  arraigned  and  required  to  plead,  the  plea  of  guilty  to  murder  in  the  second 

error  was  fatal.  degree   for   his   plea  of  not  guilty  to 

769.     3.  Hendrickson   v.   Gom.,  23  murder  in  the  first  degree,  nodded' his 

Ky.  L.  Rep.  1191,  64  S.  W.  Rep.  954,  head,  indicating  such  a  desire,  the  evi- 

wherein  it   was  held  that  the  require-  dence  having  been  sufficient  to  convict 

ments    of    Bullitt's    Grim.   Gode   Ky.  of   murder  in  the  second  degree,    he 

(1895)1  §  219,  that  the  clerk  or  common-  cannot  be  heard  to  say  that  the  plea 

wealth's  attorney  shall  read  the  indict-  was  invalid  because  he  did  not  plead 

ment  to  the  jury  and  state  defendant's  orally.     State  v.  Blake,  5  Wyo.  107. 

plea,  is  peremptory  and  must  be  com-  773.     7.    People   v.    Emerson,    130 

plied  with.  Gal.  562;  State  %*.  Thompson,  95  Iowa 

In  Utterback  v.  Gom.,  105  Ky.  723,  464;    Gonzales   v.    State,   (Tex.    Grim, 

the  reading  of  the  indictment  by  the  1899)  50  S.   W.  Rep.    1018.     See  also 

commonwealth's  attorney  wa.«*  held  to  Mooney  v.    People.   96   111.  App.  622, 

be  a  substantial  compliance  with  Bui-  holding  that  the  rule  is  applicable  in 

litt's  Grim.  Gode  Ky.  (1895),  g§   154,  bastardy  proceedings. 
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774.  6.  Admissions  and  Waiver  by  Plea.  —  See  notes  i,  3. 

775.  6.  Withdrawal    and    Substitntion    of   Plea.  —  a.  Gen- 
erally. —  See  note  3. 

778.    d.  When  Allowed.  —  See  note  2. 


I>emiirrer    Overruled.    —    Provisional  plea  in  a  criminal  case,  a  plea  10  the 

Government  v,  Hering,  9  Hawaii  181;  jurisdiction  must  precede  the  plea  of 

Republic  of  Hawaii  v.  Oishi,  9  Hawaii  not  guilty.     Stale  v,  Watson,  20  R.  L 
641. 


Montana  Statute.  —  Where  the  defend- 
ant refuses  to  plead  to  any  charge  in 
the  information,  and  the  court  orders  a 
plea  of  not  guilty  entered  *'  to  all 
charges  contained  in  said  informa- 
tion/* there  is  a  substantial  compli- 
ance with  Annot.  Codes  Mont.,  g  1948, 
providing  that  "  if  the  defendant  re- 
fuses to  answer  the  indictment  or  in-  right  to  plead  in  abatement  or  move  to 
formation  by  demurrer  or  plea,  a  plea    quash  for  disqualification  of  a  grand 


354. 

Irregnlaritiee  in  the  Procees.  —  Ryan  v. 
Slate.  83  Wis.  486. 

Plea  in  Abatement.  —  State  v.  Boyd, 
56  S.  Car.  382  {citing  g  Am.  and  Eng. 
Encvc.  of  Law  12,  2  Encyc.  of  Pl. 
AND  Pr.  775,  10  Encyc.  of  Pl.  and  Pr. 
570];  holding?  that  a  plea  of  not  guilty 
in  a  criminal  charge  is  a  waiver  of  the 


of  not  guilty  must  be  entered.*'     State 
V.  Clancy,  20  Mont.  498. 

Washington  Statute.  —  Where  the  de- 
murrer is  overruled  and  the  defendant 
refuses  to  plead  further,  under  2  Ball. 
Annot.  Codes  &  Stat.  Wash.  (1897),  g 
6898,     judgment     may    be     rendered 


juror.  See  also  to  the  same  effect 
Thompson  v.  State,  (Tex.  Crim.  1901) 
62  S.  W.  Rep.  919. 

775.    3.  Peters  v,  Koepke,  156  Ind. 

35;    Meyers   v.    Slate,    156   Ind.    388; 

State  V.  Jammerson,  49  La.  Ann.  597; 

Clark  V.  State,  57  N.  J.  L.  489,  58  N. 

against  him  on  the  demurrer.     States.    J.  L.  383;  People  v.   Doyle,   11  N.  Y. 


Harding,  20  Wash.  556. 

774  1.  People  v,  Emerson,  130 
Cal.  562:  Gilmore  v.  People,  87  111. 
App.  128;  Com.  V,  Hazlett,  16  Pa. 
Super.  Ct.  534. 


App.  Div.  447;  Com.  v.  Stephenson,  9 
Kulp    (Pa.)    561;    Com.    v.    Joyce,   7 
Pa.   Dist.  400;  Reed  v.  Com.,  98  Va. 
817. 
Kot  Ghiilty  and  Plea  in  Abatement. 


3.  Objeotione  to  Indictment  or  Informa-  Crawford  v.  State,  112  Ala.  i;  Knight 

tion.  —  Questions  as  to  the  sufficiency  v.  State,  (Fla.   1902)  32  So.  Rep.  no; 

of  the  information  cannot  be  raised  by  Territory  v.  Barrett,  8  N.  Mex.  70. 
a  motion  to  exclude  testimony  while  a        Matter  in  Abatement  Must  Be    True 

plea  of  not  guiltv  is   pending.     State  and  Valid,  —  Purvis  v.  State,  71  Miss. 


V,  Blanchard,  ii  Wash.  116. 

Change  of  Venue  After  Plea  of  Not 
Onilty.  —  In  State  v.  Merrick,  loi  Wis. 
162,  it  was  held  that  under  Stat.  Wis., 
g  4744,  which  provides  for  changes  of 


706. 

In  Appellate  Conrt.  —  Stete  v,  Martin, 
68  Vt.  91. 

Preenmption  as  to  Withdrawal.  — 
Where     defendant,    charged     in    two 


venue  in  justices'  courts  in  criminal  counts  with  stealing  and  with  receiv- 

cases,  where  the  defendant  pleads  not  ing  stolen  goods,  was  convicted  of  the 

guilty  to  the  complaint  he  cannot  after-  latter  charge  and  sentenced,  and  on  a 

wards  take  a  change  of  venue,  and  a  new  trial,  having  pleaded  in  bar  of  the 


withdrawal  of  such  plea  does  not  revive 
his  right  to  the  change. 

In  Moore  v.  Com.,  (Ky.  1895)  35  S. 
W.  Rep.  283,  it  was  held  that  under 
Bullitt's  Crim.  Code  Ky.  (1895),  §  157, 


former  charge  without  withdrawing  his 
plea  of  not  guilty,  was  again  convicted, 
it  was  held  that  the  plea  of  not  guilty 
was  constructively  withdrawn,  and 
that  the  court  had  a  right  to  consider 


requiring  the  defendant  either  to  move  the  plea  in  bar.     George  v.  State,  59 

to  set  aside   the   indictment  or  plead  Neb.  163;  Cline  v.  State,  25  Ind.  App. 

thereto,  a  motion  to  set  aside  the  in-  331;  Tandy  v.  State,  94  Wis.  498. 

dictment  for  want  of  certainty  after  77S*    2.  Deloach  v.  State,  77  Miss, 

pleading  not  guilty  and  after  the  state  691. 

has  concluded  its  testimony,  will  not  Motion  to  Qnash.  —  State  r.  Van  Nice, 

be  entertained.  7  S.  Dak.  104,  holding  that  refusal  to 

Yeriiication.  —  State  z/.  McCaffery,  16  allow  a  plea  of  not  guilty  to  be  with- 

Mont.  36.  drawn  for  the  purpose  of  moving  to 

7nried|otion.— Like  any  other  special  quash    is    reversible    error    where    it 
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779.  e.  Effect  of  Withdrawal.  —  See  note  5. 

7.  Plea  of  Guilty  —  a.  What  It  Amounts  To.  —  See 
note  6. 

780.  See  note  r. 

781.  b.  How  Made  and  Accepted.  —  See  note  2. 
783.     See  note  i. 

c.  Effect  —  Judgment.  —  See  notes  3,  4. 

appears  that  the  defendant  was  preju-  before   plea,   and  a  defendant  cannot 

diced.  after  pleading  guilty  object  to  the  in- 

It  is  not  an  abuse  of  discretion  to  re-  sufficiency  of  the  indictment.     Repub- 

fuse  leave  to  withdraw  a  plea  of  guilty  lie  of  Hawaii  v,  Kanalo,  ii  Hawaii  435. 

for  the  purpose  of  moving  to  quash  on  After  a  plea  of  not  guilty  and  one 

the  ground  that  two  of  the  grand  jurors  trial  the  defendant  cannot  move  to  set 

were  aliens.     State  v.  Arbes,  70  Minn,  aside    the   information,    nor    can    the 

462;  Com.  V.  Eagan,  190  Pa.  St.  10.  question  as  to  its  sufficiency  be  raised 

Seoond  WithdrawaL  —  Where  the  de-  by  motion  in  arrest.     State  v,  Kent,  5 

fendant  pleads  not  guilty  and  advisedly  N.  Dak.  516. 

withdraws  that  plea  and  pleads  guilty  7St.    S.  Preramption  as  to  Sanity  — 

and  upon  the  evidence  being  heard  is  Texas.  —  O'Brien  v,  Siate,  (Te.x.  Crim. 

adjudged  guilty,  it  is  not  an  abuse  of  i8q6)  35  S    W.  Rep.  666;  King  v.  State, 

discretion  to  refuse  to  allow  him  lo  (Tex.  Crim.  1898)  46  S.  W.  Rep.  813. 

withdraw  his  plea  of  guilty  and  again  Plea  Received  at  Chambers.  —  A  judge 

plead  not  guilty,  it  appearing  that  he  may   at   chambers    receive  a   plea  of 

has  no  defense.     People  v.  Miller,  114  guilty    in    a    felony    case,    and    pass 

Cal.  10.  sentence  at  any  place  in  his  district, 

779.    6.  Plea  Considered  Be-entered.  upon  reasonable  notice  to  the  prose- 

—  Wheeler  v.  Stale,  (Ind.  1902)  63  N.  cuting  attorney.     McCarty  v.  Hopkins, 

E.    Rep.   975;    Arbuckle   v.   State,   80  61  Neb.  550. 

Miss.  15;  Lanphere  v.  Stale,  114  Wis.  7S3.     1.  Texas  —  Applies  to  Felonies 

193.  Only.  —  Johnson  v.  State,  39  Tex.  Crim. 

6.  State  V,  Crusius,  57  N.  J.  L.  279,  625. 

holding  that  a  plea  of  gui.lty  conclu-  3.  Lee  v.  McClelland,   157  Ind.  84; 

sively  establishes  the  truth  of  the  in-  West  v.  Gammon,  (C.  C.  A.)  98   Fed. 

dictment,  so  far  as  the  legal  propriety  Rep.  426. 

of  conviction  is  concerned,  and  that  4.  Effect  of  Pleading  Guilty  Before  Jus- 
there  is  nothing  to  justify  a  statement  tice  Selected  by  Defendant.  —  In  Crowder 
or  an  investigation  of  facts  for  the  v.  State,  69  Ark.  330,  it  was  held  under 
purpose  of  ascertaining  whether  the  Sand,  k  H.  Dis^.  Stat.  Ark.,  §  2343  et 
defendant  ought  to  be  convicted  or  not.  seq.^  providing  in  substance  that  who- 

What  Confessed  by  Plea  of  Guilty —  ever  shall  commit  a  misdemeanor  may 
Violation  of  City  Ordinance,  —  On  a  submit  his  case  to  a  justice  of  the 
prosecution  for  violating  an  ordinance  peace  of  (he  township  in  which  the 
the  defendant,  notwithstanding  a  plea  offense  occurred,  and  that  upon  his 
of  guilty,  may  attack  the  sufficiency  of  entering  a  plea  of  guilty  a  judgment 
I  he  complaint,  the  validity  of  the  ordi-  of  conviction  shall  be  entered,  which 
nance  under  which  it  was  drawn,  and  shall  be  a  bar  to  another  prosecution 
the  power  of  the  municipal  corporation  for  the  same  offense,  that  where  one 
to  pass  such  ordinance.  Akerman  v,  voluntarily  pleads  guilty  before  a  jus- 
Lima,  8  Ohio  Dec.  430,  7  Ohio  N.  P.  tice  of  the  peace  of  a  township  other 
92;  Grossman  v.  Oaicland,  30  Oregon  than  the  one  in  which  the  misde- 
478.  meanor  was  committed,  and  Is  fined, 

A  Submission  of  the  Law  and  the  Facts  such  action  will  not  bar  further  action 

to  the  court  is  not  equivalent  to  a  plea  in  the  same  case  in  the  township  where 

of  guilty.     Bailev  v.  Com.,  23  Ky.  L.  the  misdemeanor  was  committed. 

Rep.  1223.  64  S.  W.  Rep.  995.  Judgment  Withont  Trial.  —  A  plea  of 

7§0.     1.  Defective  Averment. — Under  guilty  is  a  confession  of  the  charge, 

Comp.  Laws   Hawaii,  ^  33,  all  objec-  and    judgment    is    rendered    thereon 

lions  to  an  indictment  that  are  appar-  without  a  trial  of  any  issue  of  law  or 

f  nt  on  the  f^ce  thereof  must  be  made  fact.     Meyers  v,  S^ate,  1^6  )nd.  388. 
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783,  See  notes  i,  3. 

d.  Appeal  from  Judgment.  —See  note  4. 

784,  8.  Plea  of  ITot  Guilty  or  General  Issue  —  a.  Generally. 
—  See  note  3. 

785.  b.  Defenses  under  Not  Guilty. —See  notes  1,2. 

Insanity.  —  See  note  3. 

786.  c.  Trial.  —  See  note  i. 

d.  Several  Pleas.  —  See  note  4. 

788,  in.  Beoobd— 1.  Must  Show  Arraignment  and  Flea. — 
See  note  i. 

789.  See  note  i. 

T§3.    1.  Hawaii.  —  Where  defend-  Neill,  118  Cal.  388;  People  t^.  Eppinger, 

ants    pleaded     guilty    to    a    criminal  109  Cal.  294. 

charge  in  the  District  Court  of  Hono-  79ft.    1.  State    v.   Bailey,  57   Neb. 

lulu  and  sentence  was  suspended  with  204;  Keneval  v.  State,  107  Tenn.  581. 

the  understanding  that  if  they  should  2.  State  v.  Buchanan,   130  N.   Car. 

repeat  the  offense  the  sentence  would  660. 

be  imposed,  it  was  held  that  on  their  Statute    of    limitations.  —  Under    a 

subsequent  arrest  for  a  similar  offense  plea  of    not  guilty  a  defendant  in   a 

it  was  not  error  for  the  court  to  pass  criminal  case  may  take  advantage  of 

sentence  in  the  previous  case  without  the  statute  of  limitations.     Boughn  v, 

proof  of  the  second  offense.     Republic  Slate,  44  Neb,  88q. 

of  Hawaii  v,   Friedenburg,  9  Hawaii  8.  State  v.  Stubblefield,  157  Mo.  360; 

626  Stover  V.  Com.,  92  Va.  780. 

niinoii.   —    Where     the    defendant  Georgia  —  Contra,  —  Carr  v.  State,  96 

pleaded    guilty   to  a  charge  of  con-  Ga.  285. 

spiracy  and    judgment    thereon    was  T96»     1.  State  v.  Jackson.  105  La. 

stayed  and  he  was  allowed  to  go  with-  436. 

out  recognizance  to  again  appear  for  4.  Trial    on    Both    Pleas. —  State    v. 

sentence  or  for  an^  other  purpose,  it  Reiman,  (Del.  1900)  50  All.  Rep.  268; 

was  held  that  the  court  thereby  lost  State  v.  McCoy,  iii  Mo.  517. 

Jurisdiction   over    the  defendant  and  78§.     1.  Arraignment    and    Plea.  — 

that   the  sentence   three   years  after-  Arrano  v.  People,  24  Colo.  233;  Wrighi 

wards  on  the  plea  was  without  judicial  v.    People,   22   Colo.    143;   Manhattan 

authority.     People   v,  Allen,    155    111.  Oil  Co.  v.  State,  26  I nd.  App.  693;  Stale 

61.  V.  Hubbell,  55  Mo.  App.  262;  Barker 

8.  Colorado. —  In  all  cases  where  the  v.  State,  54  Neb.   53;  Crain  v.  U.  S., 

court  has  any  discretion  as  to  the  pun-  162  U.  S.  625. 

ishmeni  to  be  inflicted,  witnesses  must  Plea.  —  Tamplin    v.     State,    (Tex. 

be  examined  as  to  aggravating  or  miti-  Crim.  1895)  32  S.  W.  Rep.  542. 

gating  circumstances.     If  the  record  Waiving  Arraignment,  Eto.  —  State  v. 

fails  to  show  that  this  was  done,  the  Thompson,  95  Iowa  464;  Shelp  v,  U. 

judgment  will  be  rt'vcrsed.    Arrano  v.  S.,  (C.  C.  A.)  Bi  Fed.  Rep.  694. 

People,  24  Colo.  233.  Kotion  for    New  Trial.  —  Meyers  v. 

Indiuia.  —  A  motion  for  a  new  trial  State,  156  Ind.  388;  Griffin  v.  Com.,  23 

is  ineffectual,  since  there  has  been  no  Ky.  L.  Rep.  2148,  66  S.  W.  Rep.  740. 

ttial;    a   motion   to  vacate  the  judg-  Even  when  an    Arraignment    Is   Not 

ment  may  be  made,  after  plea,  and  for  Neoessary,  the  case  not  being  a  felony 

leave  to  withdraw  the  plea.     Meyers  case,  it  is  not  ground  for  reversal  that 

V,  State,  156  Ind.  388.  the  record  shows  an  arraignment  when 

4.  In  Hawaii  appeals  from  the  Dis-  it  also  shows  the  entry  of  a  plea  and 

trict   Court  to   the  Circuit  Court   for  that  the  indictment  was  read  to  the 

mitigation  of  punishment  are  allowed,  jury.      Oliver  v.   State,   (Tex.    Crim. 

notwithstanding  a  plea  of  guilty  was  1897)  41  S.  W.  Rep.  623. 

made  in  the  former  court.     Provisional  7§9«     1.  Wright  v.  People,  22  Colo. 

Government  v.  Mura  q  Hawaii  428.  143. 

7§4.    8.  Prior  Gonviction. -— People  Presumption    of   Segnlarity.  —  Wheie 

V,  Kelly,  120  CaL  271;  People  v.  Mc-  nothing  appears  to  the  contrary,  it  will 
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791.    2.  Kecord  Showing  ^lea  —  Mode  of  Sacording.  —  See  note  i. 

3.  Trial  Without  Objection.  —  See  note  5. 

793.     4.  Felony  Gases.  —  See  notes  i,  2. 

5.  Amendment  of  Becord.  —  See  note  3. 

be  inferred  that  a  plea  was  properly  being  fully  informed  of  the  nature  of 

entered.    Hinkle    v.  Com.,  23  Ky.   L.  the  offense  charged,  he  pleaded  to  it. 

Rep.  1979,  66  S.  W.  Rep.  1020.  People  v.  Eppinger,  rog  Cal.  294. 

In  Capital  Cases.  —  The   record   need  Mississippi   Statute.  —  Under   Annot. 

not  show  thai  the  indictment  was  read;  Code  Miss.,  §  4370,  providing  that  no 

such   fact  is  always   presumed.      Mc-  judgment  in  a  criminal  case  shall  be 

Guire  v.  State.  76  Miss.  504.  reversed  because  of  any  error  or  omis* 

Becord  Paramoont  to  Bill  of  Exoeptions.  sion  unless  the  record  shows  that  such 

—  The  record  of  an  arraignment  and  error  or  omission  was  made  ground  of 

plea  must  prevail  over  an  affidavit  to  special  exception,  when  no  objection  \% 

the  contrary  filed  in  support  of  a  mo-  made  in  the  court  below  to  the  failure  of 

tion  in  arrest.     Gillespie  v.  People,  176  the   record  to  show  arraignment  and 

111.  238.  plea  of  not  guilty,  the  irregularity  will 

791.     1.    "Pleaded    Not    Ooilty.**  —  not  be  regarded  on  appeal.    Arbuckle 

Where  the  record  shows  thai  thedcfend-  v.  State,  80  Miss.  15. 

ant  "  pleaded  not  guilty"  instead  of  793.     1.  Tarverz^.  State.  95  Ga.  222; 

using  the  words  **  says  he  is  not  guilty,"  State    v.   Grassle,   74   Mo.   App.   313; 

it  is  sufficient  to  sustain  a  conviction.  Lynch  v.  State,  99  Tenn.  124;  State  v. 

State  V,  Beatcy,  51  W.  Va.  232.  Allen,  45  W.  Va.  65. 

Clerk*!    Journal    Entry. —  Where    an  Presence.  —  In  a  felony  case,  where 

entry  of  arraignment  and  plea  is  made  the  record  shows  that  the  defendant 

by  the  judge,  in  a  felony  case,  in  his  was  regularly  in  court  in  person  and 

trial   docket,   but    no    record  of  said  by  his  counsel  to  answer  an  indictment 

plea   is   made   in    the  clerk's  journal  charging   him    with   murder,  that   he 

enir/  of  the  cause,  a  conviction  will  went  to  trial  without   objection,  that 

not  be  sustained.     Barker  v.  State,  54  the  issue  was  submitted  and  the  trial 

Neb.  53.  regularly  had.  it  was  not  ground  for 

6.  State  V.  Reddington,  7  S.  Dak.  368.  reversal  that  he  was  not  arraigned  or 

Misdescription  of  Indictment.  —  Where  that   he  did  not  plead  to  the  indict- 

the  minutes  show  that  the  defendant  ment.     State  v,  Reddington,  7  S.  Dak. 

was  arraigned    upon   an   information  368. 

charging  him   with   forgery,  when  in  2.  Texas.  —  Coleman    z/.    State,    35 

fact   he   was   indicted    for   utterine  a  Tex.  Crim.  404. 

fictitiousinstrument,  the  error  is  harm-  8.  Knno  pro  Tunc  Entry.  —  State  v. 

less  if  it  appears  that  a  copy  of  the  in-  Fiester.  32  Oregon  254;  State  v,  Straub, 

dictment  was  furnished  him,  and  thnt,  t6  Wash.  iii. 
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794.    I.  Definition.  —  See  note  i . 

n.  GR0TTND8   OF   Abbsbt   IN   OxNXSAL  —  1.  Defects  of 
Kecord.  —  See  note  2. 
799.     See  note  i. 

796.  3.  Substantial  Errors.  —  See  note  i. 

797.  m.  Defects  and   Ibbsovlasities  as  to  Faeties  — 
1.  Oenerally.  — -  See  note  2. 

8.  Misnomer.  —  See  note  4. 
798«    IT.  Defective   Pleapinob  — 1.  Defective  Statement  of 
Cause  of  Action.  —  See  note  2. 
799.     See  note  i. 

794.     1.  McDonald  v.  Algeo,  96  111.  Mo.   398;  Stale  v.  Wade,  147  Mo.  73, 

App.  79,  citing  2  Encyc.  of  Pl.  and  which  was  an  omission  of  conclusion 

pR.  794.  from  a  count  in  the  indtciment. 

9.  (J.  S.  V.  McKnig:ht,  112  Fed.  Rep.  Other  Enron  of  Sabstance.  —  Brown  v. 

982,  <"i/i«^  2  Encyc.  OF  Pl.  AND  Pr.  794.  St.   Louis,   etc,   R.   Co.,  69  Mo.  App. 

See  also  the  following  cases:  418. 

Colorado,  —  Floyd  v.  Colorado  Fuel.  T9T,    2.  Crouch  v.   Hance,  62  Mo. 

etc.,  Co.,  10  Colo.  App.  54.  App.  25;  Thompson  v.  Kimbrough,  23 

Georgia,  —  Regopoulas  v.  Slate,  115  Tex.  Civ.  App.  350. 

Ga.  832.  Noigoinder  of  Joint  Party.  —  In  an  ac- 

Iliinois.  —  Chicago  City    R.    Co.    v,  tion  on  a  joint  and  several  bond,  it  has 

Roach,  180  111.  174.  been  held  that  if  only  two  of  the  three 

Louisiana,  —  State    v.    Colomb,    108  obligors  are  sued    the  defect  can   be 

La.  253.  taken  advantage  of  by  motion  in  arrest 

Missouri,  —  McGammon  v.    Millers'  of  judgment.     Scanlon   v.  People.  95 

Nat.    Ins.    Co.,   (Mo.    1902)  71    S.   W,  111.  App.  348. 

Rep.   160;    McCarty   v.  O' Bryan,   137  Improper  Subetitiition  of  Admlniitrator 

Mo.  584.  as  plainitfT,  the  order  being  contained 

North    Carolina,  —  State    v,    Davis,  in  the  common-Iaw  record,  being  re- 

126  N.  Car.  1007;  State  v,  Jarvis,  129  versible  error,  may  be  reached  by  mo- 

N.  Car.  6q8.  tion  in  arrest.     McDonald  r.  Algeo,  96 

Pennsylvania.  —  Com.  v.  Duflf,  7  Pa.  111.  App.  79.  citing  2  Encyc.  of  Pl.  and 

Super.  Ct.  415.  Pr.  794. 

Virginia.  — Virginia,  etc.,  Coal,elc.,  4.  State  v.  Valsin,  47  La.  Ann.  115. 

Co.  V.  Fields,  94  Va.  102.  T9S.      2.    Western     Stone     Co.    v. 

Compare  State  t/.  Hyde.  22  Wash.  551.  Whalen.  151  111.  472,  42  Am.  St.  Rep. 

"The  Faee  of  the  Beoerd"  does  not  244. 
mean  merely  the   face  of   the  indict-  799.     1.  People  v.  Wynn,  133  Cal. 
ment.     It   embraces  the  lecord  of  the  72,  as  to  defects  not  affecting  any  sub- 
case as  made  up  to  that  point.     Slate  stantial  right  of  defendant;  People  v, 
V,  Haines,  51  La.  Ann.  731.  Taylor,   119  Cal.  113,  holding  that  the 

NeeoBiity  for  MoUon  In  Arreet.  —  See  failure  of  an  information  to  allege  that 

Thillman  v.  Neal,  88  Md.  525:  Standard  the  acts  charged  were  done  **  contrary 

Horse  Shoe  Co.  v.  O'Brien,  88  Md.  335.  to  the  force  and  effeci  of  the  statute," 

T9ft.    1.  Brown  v.  St.   Louis,  etc.,  etc.,  is  in  no  sense  jurisdictional,  nor 

R.   Co.,   69  Mo.    App.   418;    State   v.  does   it   disclose   a   failure  to  state  a 

Davis,  126  N.  Car.  1007.  public   offense,    which    are    the    only 

T94I.    1.  Fatal  Defeoti  in  Indiotment  grounds  of  a  motion  in  arrest  under 

or   DeelaratioB.  —  State    v.   Jones,    168  the  statute;   Sutc  v.   Alcorn,  (IdahQ 

Supp.  Pl.  &  Pr.— 26  401 
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799.  2.  ITo  Substaiitial  Canse  of  Action.  —  See  note  2. 

800.  3.  Defective  Coonts  in  Declaration.  —  See  note  2. 

801.  4.  Defective  Connts  in  Indictment.  —  See  note  i. 

809.    5.  Duplicity    in    Pleading.  —  See    note    i.     See    also 
Duplicity. 

6.  Joinder    of    Counts  and    Cauaes    of    Action.  —  See 
notes  2,  3. 

803,     Gonnto  Not  AUowad  to  Be  Joined.  —  See  note  2. 

804.    V.  Defective  Veedigt  —  1.  Not  Conforming  to  Issue  or 
Indictment.  —  See  note  3. 

1901)  64  Pac.  Rep.  1014;  Campton  v.  Indictment  Bated  upon  Unoomtitatioiial 

State,  140  Ind.  442;  Ellis  z^.  State,  141  Statntes.  —  If    an    indictment  fails  to 

Ind.  357;   State  v.  Peak,  130  N.  Car.  charge  an  offense  against  law  for  the 

711,  Parroti  v.  Com.,  (Ky.  1898)47  S.  reason  that  the  statute  upon  which  it 

W.   Rep.   452;  Justice   v.   Com.,  (Ky.  is  based  is  unconstitutional,  or  for  any 

1898)  46    S.    W.     Rep.   499;    State   v,  other  reason  is   not   valid   or  subsisc- 

Barnes,  122  N.  Car.  1031,    under   the  ing  law,  such  defect  can  be  taken  ad* 

code  provision  which  forbids  judgment  vantage  of  by  motion  in  arrest  of  judg- 

co  be  arrested  "  by  reason  of  any  in-  ment  after  verdict.     Boswell  v.  State, 

formality  or  refinement;  "  Worthan  v.  114  Ga.  40;  Com.  v,  Hudusko,  10  Pa. 

State,  (Tex.  Crim.  1901)  65  S.  W.  Rep.  Dist.  230. 

526;  U.  S.  V.  Dimmick,  112  Fed.  Rep.  §00.    2.  Baltimore,  etc.,  R.  Co.  v, 

352;  U.  S.  V.  McClure,i07  Fed,  Rep. 268,  Alsop.  176  III.  471;    Swift  v.  Fue,  167 

under  statute  curing  defects  of  form.  III.  443;  Gilmore  v.  Ward,  22  Ind.  App. 

Uncertainty  in  Indictment.  —  Indefinite  106;    Burrows    v,   Niblack,   53   U.   S. 

Description  of  property  cannot  be  ob-  App.  712,  as  to  rule  in  Illinois, 

jected  to  for  the  first  time  by  motion  in  §01.     1.   Crook   v.   State,   39  Tex. 

arrest.     Young  i\  People,  193  111.  236;  Crim.  252;    State  v.  Smith,  72  Vt.  366 

State   V,    Perkins,    49    La.    Ann.   310.  [rtrt«j?  2  Encyc.  of  Pl.  and  Pr.  801];  U, 

See  also  Indictmknts.  Informations,  S.  v.  McClure,  107  Fed.  Rep.  268. 

AND  Complaints.  S<hl.     1.   State   v,    Wilson,    121   N. 

799.    8.  Consolidated  Canal  Co.  v.  Car.  650,  as  to  duplicity  in  indictment, 

Peters,  (Ariz.    1896)  46  Pac.   Rep.  74:  to  reach  which  motion  to  quash  is  the 

Illinois  Live  Stock  Ins.  Co.   v.   Kirk-  proper  remedy. 

Patrick,  61   III.  App.  74:    Lockhart  v.  8.  Lead  v,  Klatt,  13  S.  Dak.  140. 

Schlotterback.  12  Ind.  App.  683.  8.  See  Collins  v.  State,  (Tex.  Crim. 

Action  Prematnrely  Bronght.  —  Where  1897)  43  S.  W.  Rep.  90. 
the  statute  provides  that  a  particular  §03.  8.  Bull  v.  Mathews,  20  R.  I. 
action  shall  not  be  brought  within  a  100  \citing  2  Encyc.  of  Pl.  and  Pr. 
certain  period,  judgment,  in  an  action  803];  Dean  7/.  Cass,  73  Vt.  314. 
commenced  prematurely  within  the  Under  the  Statute  of  Amendments  pro- 
prohibited  period,  will  be  arrested,  and  viding  that  no  judgment  shall  be  ar- 
it  cannot  be  said  that  a  party  is  re-  rested  for  any  "  mispleading/*  etc., 
quired  to  plead  or  give  notice  of  facts  the  common-law  rule  that  the  mis- 
before  verdict  which  he  intends  to  use  joinder  of  counts  may  be  taken  ad- 
after  verdict  as  the  basis  of  a  motion  vantage  of  by  motion  In  arrest  is  not 
in  arrest.  Woodcock  v.  Hawkeye  Ins.  applicable.  Chicago,  etc.,  R.  Co.  v, 
Co.,  97  Iowa  562.  Murphy,  19S  111.  462. 

Fact  Enential  to  Caote  of  Action  Omit-  804.    8.    Contra.  —  Ellis    v.    Slate, 

ted.  —  Rabe  v.   Sommerbeck,  94  Iowa  141  Ind.  357.  holding  that  a  motion  in 

656:  Decatur  z^.  Simpson,  115  Iowa  34S,  arrest  should  not  be  sustained  merely 

in  which  cases  the  motion  reaches  the  on  account  of  a  defective  verdict;  that 

failure  to  aver  want  of  negligence  on  the  only   reasons  given  in  the  statute 

plaintiff 's  parr,  in  an  action  based  upon  for  arrest  of  judgment  in   a  criminal 

negligence  on  the  part  of  defendant;  case  relate  to  the  jurisdiction  of  the 

Pierson  v.  Independent  School  Dist.,  court  and  the  sufficiency  of  the  indict- 

106  Iowa  695,  as  to  averment  of  per-  ment  or  information  to  charge  the  de- 

foripance  qf  condition  prepedent.  fendant  with  a  public  offense« 
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805.  71.  Objections  to  Jitby  —  1.  Jury  Illegally  Constituted. 

—  See  note  3. 

806.  2.  Irregularities  in  Summoning  and  Impaneling  Jury. — 
See  note  i. 

Juror  Legally  Diiqualiflod.  —  See  note  2. 

807.  3.  Misconduct  on  Part  of  Jury.  —  See  note  i. 

808.  Vn.    JUBISBICTIOH  —  1.    Over    Subject-matter.  —  See 
note  I. 

809.  Vin.  Ihsufficient  Gbouhbs  of  Abbest  —  1.  Generally 

—  Formal  Defeets.  —  See  note  I. 

8 10.     Clerical  Srron.  —  See  note  I. 

Befeoti  Cured  by  Yerdiot.  —  See  note  2. 
Befeotf  Waived  by  Going  to  Trial.  —  See  note  3. 

Inooiuiiteiiey  Betweeu  General  Yerdiot  Wrong  Yenue.  —  Where  the  question 

and  Speeial   Findinge  does  not  justify  touching    the     proper    venue    of    the 

the  arrest  of  judgment,  such  a  motion  offense  arises  upon   the  evidence  and 

being  available  under  the  statute  when  not  upon  the  record,  it  should  be  raised 

the  facts  staled  in  the  petition  do  not  by  motion  for  a  new  trial  and  not  by 

entitle  plaintiff  to  any  relief  whatever,  motion  in  arrest.     State  v.  Wilson,  66 

Moffitt  V.  Albert,  q7  Iowa  213.  Mo.  App.  540. 

§05.       8.     Diierimination     Against  900.     1.   District    of    Columbia    r. 

Negro.  —  Davis  v.  State,   (Tex.    Crim.  Eaton,  13  App.  Cas.(D.  C.)  182;  Charles 

1902)  69  S.  W.  Rep.  502,  as  to  attack  on  County  v.  Mandanyohl,  93  Md.  150,  as 

constitution  of  grand  jury  by  reason  of  to  failure  to  enter  a  joinder  of  issue 

alleged  discrimination  against  defend-  upon   defendant's   plea;    Williams   v. 

ant   on  account  of  his  color,  holding  State,  (Tex.  Crim.  1902)  70  S.  W.  Rep. 

that  the    objection   cannot  be  raised  213. 

after  trial  by  motion  in  arrest.  §10.     1.  Amendable  Befeotfl  in  the  In- 

Challenge.  —  In  Barber  v.  State,  (Tex.  diotment  are  not  good  grounds  in  arrest 

Crim.   1898)  46  S.   W.    Rep.  233,  it  is  of    judgment.     State    v.    Lark,   64  S. 

held  that  under  the  statute  providing  Car.  350. 

that  *'  any  person,  before  the  grand  2.  Floyd  v.  Colorado  Fuel,  etc.,  Co., 
jury  has  been  impaneled,  may  chal-  10  Colo.  App.  54:  Western  Stone  Co. 
lenge  the  array  of  jurors,  or  any  per-  v,  Whalen,  151  111.  472;  State  v.  Wil- 
son presented  as  a  grand  juror,  and  in  son,  121  N.  Car.  650. 
no  other  way  shall  objection  to  the  Impotoiblo  Date  of  OffenM.  —  If  the 
qualifications  and  legality  of  the  grand  time  of  the  commission  of  the  offense 
jury  be  heard,'*  if  the  defendant  fails  alleged  is  subsequent  to  the  filing  of 
to  pursue  such  method  he  cannot  the  bill  objection  should  be  raised  by 
afterwards  complain.  special   demurrer,   and   if    not   raised 

§06.     1.  State  v.  Dickerson,  48  La.  until  by  motion  in  arrest  of  judgment 

Ann.    308;    Mencheca   v.  State,  (Tex.  it  comes   too  late.     Adkins  v.  State, 

Crim.  1894)  28  S.  W.  Rep.  203.  103  Ga.  5,  following  former  decisions 

2.  State  V.  Davis,  T26  N.  Car.  1007.  in  that  state,  but  expressing  dissatis- 
As  to  grand  juror,  see  State  v.  Che  vis,  faction  therewith. 
48  La.  Ann.  575:  Territory  v.  Barrett,  8.  Young  v.  People,  193  111.  236  [cit- 
8  N.  Mex.  70;  Hopkins  v.  State,  (Tex.  inj*  12  Encyc.  of  Pl.  and  Pr.  798]; 
Crim.  1902)  68  S.  W.  Rep.  986,  wherein  Martin  v.  State,  115  Ga.  255;  Skelton 
it  is  held  that  such  disqualification  v.  State,  149  Ind.  641:  State  v.  Dicker- 
should  be  un^ed  by  challenge.  son,  48  La.  Ann.  308;  Lead  v.  Klatt,  13 

Proeeenting  Wltnen  on  Grand  Jury. —  S.  Dak.  140;  Bonner  :/.  State,  38  Tex. 

Jones  V.  State,  103  Ga.  552.  Crim.  599;  Davis  v.  State,  (Tex.  Crim. 

807.     1.   IT,   S.   V.   McKnight,   112  1902)  69  S.  W.  Rep.  502. 

Fed.  Rep.  982.  An  Objeotion  Available  Only  on  Xotion 

809.     1.  Skelton  v.  State,  149  Ind.  to  Qnaah  will  not  avail  the  defendant 

641;  Chicago,  etc.,  R.  Co.  v,  Wheeler,  after   trial  on  a  motion   in   arrest  of 

14  Ind.  App.  62.  judgment,  as  an  objection  to  an  infor- 
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819.    3.  Matteri  Dehors  Kecord.  —  See  note  i. 
813,    4.  Objections  to  Evidence.  —  See  note  i. 


maiion  for  want  of  complaint  on  which 
to  base  it.  Jessel  v.  State  (Tex.  Crim. 
1900)  57  S  W.  Rep.  826;  or  because 
distinct  defenses  are  joined.  Collins 
r.  State,  (Tex.  Crim.  1897)  43  S.  W. 
Rep.  90. 


ground  in  arrest  of  judgmeat.    State 
V.  Wilson,  121  N.  Car.  6$o. 

Bill  of  Ezooptioiu.  —  A  motion  in  ar- 
rest  of  judgment,  the  ruling  thereon, 
and  (he  reservation  of  a  question  as  10 
such  ruling,  cannot    be  presented  on 


A  Variasoe  Between  the  Writ  and  the  the  appeal  by  a  bill  of  exceptions,  but 

Deolaration,  which  must  be  pleaded  in  must  be  shown  by  ihe  record  proper, 

abatement,  cannot,  after  trial,  be  made  Durreti  v.  State.  133  Ala.  119;  Hamp- 

the   ground  for  a  motion  in  arrest  of  ton  v.  State,   133  Ala.  180;  Taylor  v. 

judgment.     Swindell  v.  Harper,  51  W.  State,  iia  Ala.  69.     Compare  Appeals, 

Va.  381.  vol.  I,  p.  273. 

Defense  Waived  by  Failnre  to  Plead.  —  niegal  Proeeedlngi  of  the  Grand  Jnry  in 

A  plea  of  a  discharge  in  bankruptcy  is  procuring   evidence   should   be   taken 

an   independent   defense,   and,  if  the  advantage  of  before  trial,  and  cannot 

condition  exists  before  verdict,  should  be   urged  in  arrest  of  judgment,  the 

be  pleaded  and  cannot  avail  on  a  mo-  statute  prescribing  only  two  grounds 

tion   in  arrest,   the    statute    providing  for  such  motion:  first,  that  there  is  no 

that  a  judgment  cannot  be  arrested  for  legal  authority  in  the  grand  jury  to  in- 

ansT  cause  existing  before  verdict  un-  quire  into  the  offense  charged,  by  reason 

less  such  cause  affects  the  jurisdiction  of  its  not  being  within  the  jurisdiction 

of  the  court.     Lane  v,  Holcomb,  (Mass.  of  the  court,  and,  second,  that  the  facts 


IQ03)  65  N.  E.  Rep.  794. 

Wl!l.  1.  Taylor  v,  Corley,  113  Ala. 
580;  Regopoulas  v.  State.  115  Ga.  232, 
as  to  insufhciency  of  list  of  witnesses 


stated   do   not    constitute   a  crime  or 
misdemeanor.      State     v.     Hyde,    22 
Wash.  551. 
So  where  some  of  the  testimony  or 


furnished  accused;  State  v.  Ducote.  47    some  of  the  witnesses  before  the  grand 


La.  Ann.  46;  State  v.  Valsin,  47  La. 
Ann.  115;  State  v.  Patton,  94  Mo.  App. 
32,  wherein  it  is  said  that  the  court 
cannot  receive  evidence  outside  of  the 
record  on  the  hearing  of  such  a  mo- 


jury  were  incompetent,  the  court  will 
not  go  into  the  barren  question  how 
far  such  testimony  or  such  witnesses 
contributed  to  finding  the  bill,  which 
is  merely  a  charge,  but  will  admit  the 


tion;  State  v,  Wilson,  66  Mo.  App.  540;  competent  witnesses  or  testimony  be- 

Slate  V,  Furr.  121  N.  Car.  606;  Moore  fore  the  petit  jury,  and  if  sufficient  to 

V.  Cross,  87  Tex.   557,  holding  that  a  satisfy  the  jury  beyond  a  reasonable 

motion  which   presents  a  question  as  doubt  of  the  prisoner's  guilt  the  judg- 

to  the  sufficiency  of  a  petition  must  be  ment  will  not  be  arrested,  as  the  ver- 

decided  by  the  record  of  that  pleading  diet  establishes  in  a  conclusive  mode 

and    not   by  the  evidence  introduced;  that  the  incompetent    testimony   was 

Hughes  V.  Frum,  41  W.  Va.  445;  Bur-  mere  surplusage  in  making  out  a /rima 

rows   V.  Niblack,   53  U.   S.  App.  712,  /^<-f> case  before  the  grand  jury.     Slate 

holding  that  for  the  purposes  of  a  mo-  v.  Coates,  310  N.  Car.  701. 

tion  in  arrest  the  evidence  is  no  part  of  Facts  Contained  In   Ai&davlta, —  Com- 

the  record.  pare  Hatfield   v.   Cummings,   152   Ind. 


Affidavit  of  Defendant.—  Where  the 
record  shows  that  defendant  was  ar- 
raigned and  pleaded,  it  must  prevail 
over  his  affidavit  filed  in  support  of  his 
motion  in  arrest  that  he  had  never 
been  arraigned  or  pleaded  to  the  in- 
dinment.  Gillespie  v.  People.  176  111. 
238. 

Matter  Proper  for  Plea  in  Abatement, 
which  must  be  supported  by  evidence, 
is  not  the  proper  subject  for  a  motion 
in  arrest  of  judgment.  Hamilton  v. 
State,  97  Ga   216. 

A  Refctsal  to  Charge  as  requested  is  no 


537. 

Facts  Admitted  by  Btipnlation.  —  State 
7/.  Crusius.  57  N.  J.  L.  279. 

§1*1.  1.  Sherwood  7:  State,  18  Tnd. 
App.  260,  holding  thai  a  motion  based 
on  the  ground  that  the  facts  proved  do 
not  constitute  offense  presents  no  ques- 
tion  for  decision;  Montpelier.  etc.,  R. 
Co.  7'.  Macchi,  (Vt.  T(>02)  52  All.  Rep. 
960;  Clary  v.  Hardeeville  Brick  Co., 
100  Fed.  Rep.  915. 

Variance  Between  Allegation  and  Proof 
cannot  be  made  available  as  an  objec- 
tion   by  motion   in   arrest.     Jacobs  v» 
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813.  5.  Irref^nlaritiei  at  Trial  --  Sec  note  2. 

814,  DL  OKOVNDt  or  Abbsbt  Ooybknid  bt  Stattttb.  --  See 
note  I. 

816*    X.  The  MonoB  —  DBCif lOB  abd  Iffbct^I.  How  and 

When  Made.  —  See  notes  i,  3,4* 

817.    When  Made.  —  See  notes  2,  4. 

Marks,  183  III.  533;  Donley  v.  Dough-  relating  to  the  sufficiency  of  the  Indict- 

erty,  97  UK  App.  544;  Hughes  t/.  Frum,  tnent  not  available. 

41  VV.  Va.  445.  Bew  York.  —  See  People  ».  Cox,  67 

Bo  Evidenoe  or  Insufficient  Evidenoe.  N.  Y.  App.  Div.  344. 

—  An  excepiion  ihat  there  is  no  evi-  Sonth  Carolina.  —  The  purpose  and 
dence  to  support  the  verdict  or  that  effect  of  the  code  provision  requiring 
there  is  not  sufficient  evidence  to  naake  objections  to  an  indictment  for  any  de- 
ont  the  offense  cannot  be  presented  by  feet  apparent  on  its  face  to  be  taken  by 
motion  in  arrest.  Curry  v.  State,  120  demurrer  or  motion  to  quash,  before 
Ala.  366;  Floyd  v,  Colorado  Fuel,  the  jury  shall  be  sworn,  are  lo  prevent 
etc.,  Co.,  10  Colo.  App.  54;  State  v.  motions  to  arrest  judgment  on  grounds 
Jarvis,  I2g  N.  Car.  698;  State  ^/.  Wil-  based  upon  such  defects  in  the  indict- 
son,  121  N.  Car.  650;  State  r.  Furr,  121  ment.  State  v.  Lark,  64  S.  Car.  350. 
N.  Car.  606.  WasUngton.  —  Two  grounds  are  pre- 

§13,  8.  Arraignment  After  Joty  Sworn,  scribed  in  a  criminal  case:    first,  that 

—  In  Dansby  v.  U.  S.,  2  Indian  Ter.  there  is  no  legal  authority  in  the  grand 
456.it  is  held  that  where  the  defend-  jury  to  inquire  into  the  offense  charged, 
ant  is  arraigned  after  the  jury  were  by  reason  of  its  not  being  within  the 
sworn  to  try  the  case,  and  refuses  to  jurisdiction  of  the  courl{  second,  that 
plead,  judgment  should  be  ai rested.  the  facts  stated  do   not  constitute  a 

Matter  of  Exoeption  is  not  reached  by  crime  or  misdemeanor.    State  v,  Hyde, 

motion  in  arrest,  but  only  such  matter  22  Wash.  551. 

as  is  part  of  the  record  proper.     Elsen-  (116.     1.  Motion  for  Judgment  Bon 

rath  V,  Kallmeyer,  61  Mo.  App.  430;  Obstante. —  Where  a  defendant  moves 

Barnard  v.  State»  88  Wis.  656,  citing  12  for  judgment  non  obstante ^  but  one  of 

Am.  and  Eng.  Encyc.  of  Law  147^.  the  reasons  which  he  assigns  is,  if  sus- 

Bo  Plea  for  Defendant  in  Criminal  Caee.  tainable,  sufficient  to  arrest  the  judg- 

—  Persefield  v.  People,  100  lU.  App.  ment,  the  motion  may  well  be  treated 
488.  as  a  motion  in  arrest,  which  it  is  in 

§14.     1.  California.  —  The    grounds  substance.     Trow   v.   Thomas,  70  Vt. 

provided    are    exclusive.      People    r.  580. 

Chaves,  122  Cal.  134;  People  v,  Tay-  8.  State  v.  Bouline,  107  La.  454. 

lor,  119  Cal.  113.  That  an  Indietment  Charges  Bo  Offense 

Georgia.  —  The  rule  that  nothing  is  is  no  reason  for  granting  a  new  trial 

good  in  arrest  of  judgment  which  does  and  a  motion  for  a  new  trial  will  not 

not  arise  from  intrinsic  causes  appear*  be    treated    as    a    motion    in    arrest, 

ing  upon  the  face  of  the  record  is  recog-  Martin  v.  State,  115  Ga.  255;  Bos  well 

nixed   by  express  provision  of  statute  v.  State,  114  Ga.  40. 

declaring   thai  the    motion   in  arrest  4.  Causes    8peeiiled    In    Writing.   — 

must  be  predicated  upon  some  defect  Under  the  statute  in  Indiana  a  motion 

which  appears  on  the  face  of  the  record  In  arrest  must  be  in  writing  and  must 

or  pleadings.    Washington  v.  Calhoun,  state  the  causes  relied  on.     Nichols  ?/. 

103  Ga.  675.  State,  28  Ind.  App.  674. 

Kansas. —  Emporia    v,    Haussler,   6  But  before  this  it  was  held  that  the 

Kan   App.  747,  overruling  a  motion  not  motion    need    not    be    in    writing  or 

based  on  one  of  the  statutory  grounds,  specify  the  causes.     Chicago,  etc.,  R. 

In  Massaohnsetts  the  statute  provides  Co.  v.  Wheeler,  14  Ind.  App.  62. 

Ihat  a  judgment  shall  not  be  arrested  81T.    H.  People  v.  Walker,  132  Cal. 

for  a  cause  existing  before  the  verdict,  137;  Donley  v,  Dougherty,  97  III.  App. 

unless  such  cause  affects  the  jurisdic-  544*  as  to  motions  made  at  a  term  sub- 

tion  of  the  court.      Lane  v,  Holcomb,  sequent  to  that  at  which  judgment  was 

(Mass.  1903)  65  N.  E.  Rep.  794;  Dean  rendered;  Smith  v.  State,  140  Ind.  343; 

V.  Ross,  178  Mass.  397;  Com.  v.  Mona-  Woodcock   y.    Hawkeye   Ins.   Co.,   97 

ban,  170  Maaa.  460,  holding  grounds  Iowa  563. 

406 


818-819           ARREST  OF  JUDGMENT.  Vol.  II. 

818.  [Sometimes  the  statute  allows  the  motion  to  be  filed 
within  a  certain  number  of  days  after  the  determination  of  a 
motion  for  a  new  trial.     See  note  2a.'] 

2.  As  Waiver  of  Motion  for  Hew  TriaL  —  See  note  3. 

3.  After  Overruling  Demurrer.  —  See  note  4. 

819.  4.  How  Determined.  —  See  note  i. 

Special  Findings  on  the  Last  Day  of  the  for  a  new  trial  are  unknown  at  the 

Term.  —  And  the  fact  that  special  find-  time  the   motion   in  arrest  is   made; 

ings    and    conclusions    of    law    were  Willard    v.    Albertson,   23   Ind.    App. 

entered  on  record  on  the  last  day  of  the  166. 

term  and  judgment  was  rendered  on  the  Simnltaneons  Motions. —  If  the  motions 

same  day,  did  not  necessarily  prevent  for  a  new  trial  and  in  arrest  of  judg- 

filing  of  the  motion  in  arrest  of  judg-  ment  are  simultaneous  and  disposed  of 

ment.      Wheeler  v.    Rohrer,   21    Ind.  at  the  same  time  and  in  one  judgment, 

App.  477.  the    motion    in   arrest  cannot  be   re- 

Between  Verdict  and  Sentence.  —  The  garded  as  an  admission  that  the  verdict 

motion   in  arrest  comes   properly   be-  is  unobjectionable.     Gerling  v,  Agri- 

tween  the  verdict  and  the  judgment  cultural  Ins.  Co.,  39  W.  Va.  68g. 

pronouncing  sentence.      Hampton   v.  4.  Chicago   v.   Smith,   95    111.    App. 

Slate,  133  Ala.  180;  Sanders  v.  State,  335;  Chicago,  etc.,  R.  Co.  v.  Pearson, 

129  Ala.  69.  82  III.  App.  605,  aj^rmed  184  III.  386; 

On  Second  Trial. —  Where  on  the  first  Bloomington  v.  Wmslow,  71   111.  App. 

trial  the  jury  failed  to  agree,  a  motion  340;  Chicago,  etc.,  R.  Co.  v,  Clausen, 

in  arrest  after  verdict  on  a  second  trial  70  III.  App.   550,  affirmed  173  III.  loo; 

is   not  loo  late.     State  v.  Feamster,  12  Crown   Coal,   etc.,   Co.  v.   Yoch  Coal 

Wash.  461.  Min.  Co.,  57  III.  App.  666. 

817,     4.    Compare   Lee   v.    Wilkins,  Contra.  —  Decatur    v,   Simpson,    115 

79  Mo.  App.  159.  Iowa  348,  under  statute. 

Constmction  of  Statute.  —  In  Rhode  Defective  Complaint.  —  Him  rod  Coal 
Inland  it  was  held  that  upon  filing  a  Co.  v.  Clark,  197  111.  514. 
motion  in  arrest  of  judgment  within  Judgment  on  Demorrer.  —  Chicago. 
five  days,  as  prescribed  by  the  statute,  etc.,  R.  Co.  7/.  Clausen.  173  111.  100; 
the  clerk  of  the  Common  Pleas  should  Mayer  v.  Lawrence,  58  111.  App.  194; 
certify  the  papers  to  the  appellate  di-  Miller  v.  McCormick  Harvesting 
vision  of  the  Supreme  Court;  that  Mach.  Co.,  84  111.  App.  571;  Cleveland, 
other  provisions  of  the  statute  relating  etc..  R.  Co.  v.  Jenkins.  70  III.  App.  415; 
to  petitions  for  a  new  trial  were  not  ap-  Story,  etc..  Organ  Co.  v.  Rendleman, 
plicable  to  motions  in  arrest,  and  that  63  III.  App.  123,  which  are  like  Indiana, 
the  provision  that  such  motion  '*  in  etc.,  R.  Co.  v.  Sampson,  31  111.  App. 
other  respects  shall  follow  the  same  513,  cited  in  this  note  in  the  original 
course  as  claims  for  new  trials  on  article.  But  in  Hydes  Ferry  Turnpike 
questions  arising  on  the  record,"  etc.,  Co.  v.  Yates,  108  Tenn.  428,  wherein  a 
meant  that  such  motion  should  follow  demurrer  was  sustained  and  the  plead- 
the  same  course  as  claims  for  new  ing  amended,  it  was  held  that  the  rule 
trials  as  far  as  applicable:  that  the  established  by  the  weight  of  authority 
motion  in  arrest  itself  specified  the  being  that  if  all  the  same  causes  had 
grounds  relied  on.  and  the  provisions  been  assigned  in  the  demurrer  the 
of  the  statute  relating  to  notice  of  in*  court  would  not  be  precluded  from  sus- 
tention to  apply  for  a  new  trial  and  to  taining  a  motion  in  arrest,  it  must  fol- 
the  time  of  filing  grounds  relied  on  for  low  that  where  the  particular  cause 
new  trial  have  no  application.  Lodge  assigned  in  arrest  was  not  raised  by 
7^  O'Toole,  20  R.  I.  300.  the  demurrer  the  court  may  neverthe- 

81§.     %a.  State  v.  Gates,  130  Mo.  less  look  to  it  on  the  motion. 

351.  holding,  however,  that  the  correct-  819,     1.  See  State  v.  Newcomb,  126 

ness  of  a  ruling  refusing  to  allow  the  N.  Car.  1104. 

filing  of  a  motion  in  arrest  cannot  be  Recollection  of  Matters  Which  Oooorred 

investigated,  where  the  motion  is  not  on  the  Trial. —  It  is  not  allowable  for 

preserved  in  the  record.  a  judge,   in   passing  upon    a    motion 

8.  Wheeler  v,  Rohrer,  21  Ind.  App.  in  arrest  of   judgment,  to  invoke  his 

477,  unless  the  grounds  of  the  motion  recollection  of   what  occurred  at  the 
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830.    6.  Effect  of  Motion  When  Sustained  —  in  cIyU  Cmm. — 
See  note  i. 

CMmiiial  Caiet.  —  See  note  2. 
891.     Writ  of  Error.  —  See  note  I. 

893.    6.  Effect  of  Motion  When  Overruled 

Donying  Arraot.  —  See  note  5. 

7.  Costs  of  Motion.  —  See  note  6. 


—  Appeal  from  Qrdor 


trial.     Washington    v.    Calhoun,    103 
Ga.  675. 

PreBomption  of  Proof  of  Facto.  —  Qn  a 
motion  in  arrest  the  presumption  is 
indulged   that  the   facts  necessary  to 


courts.     Dean    v.   Cass.   73    Vt.    314; 
Baker  v.  Sherman,  73  Vt.  26. 

2.  People  V.  Eppinger,  109  Cal.  294, 
holding  that  the  arrest  of  judgment 
operates  as  an  acquittal  only  when  no 


support  the  verdict  were  sustained  by    evidence  has  been  shown  sufficient  to 
proof..     Herman     BerghofT    Brewing     charge  the  defendant  with  any  offense; 


Co.  V.  Przbylski,  82  III.  App.  361. 

830.  1.  Filing  an  Amended  Com- 
plaint. —  An  amendmentof  a  complaint 
may  be  allowed  to  conform  to  the  facts 
proved,  and  where  the  court  sustains 
a  motion  in  arrest  but  refuses  to  dis- 
miss the  complaint,  and  on  the  same 
day  grants  the  plaintiff  leave  to  make 
such  an  amendment,  which  the  plain- 
tiff makes,  and  final  judgment  is  after- 
wards entered,  the  order  sustaining  the 
motion  in  arrest  is  virtually  annulled. 
Johnson  v.  Johnson,  (Colo.  1902)  70 
Pac.  Rep.  692. 

Hew  Trial  on  Terms.  —  In  Vermont  it 
is  the  practice  not  to  arrest  a  judgment 


Brown   v.   State,  (Tex.  Crim.   1901)  64 
S.  W.  Rep.  1056. 

Motion  Sofltained  ai  to  Some  Connto.  — 
Where  some  of  the  counts  of  an  in- 
dictment are  bad  and  a  motion  in  ar- 
rest is  sustained  as  to  them,  and  it 
appears  that  error  committed  upon  the 
trial  of  the  counts  as  to  which  judg- 
ment is  arrested  was  prejudicial  10  de- 
fendant on  the  trial  upon  the  other 
counts,  a  new  trial  will  be  granted  as 
to  such  latter  counts.  U.  S.  v.  Tubbs, 
94  Fed.  Rep.  356. 

831.     1.  State  IK  Arnold,  144  Ind.. 
651;  State  V.  Alverson,   105  Iowa  152. 

§33.     6.  In  Alabama  ihe  order  is  not 


for  insufficient  pleadings  but  to  grant  a    appealable,  y  uinn  v.  State,  121  Ala.  38. 


new  trial  at  plaintiff's  request,  upon  the 
terms,  however,  that  he  pay  defend- 
ant's costs  up  10  the  time  of  filing  a 
new  declaration  and  take  none  for  that 
time  if  he  finally  recover,  and  that  if 
plaintiff  will  not  accept  the  terms  judg- 
ment will  be  arrested,  with  costs  to  de- 
fendant 


California. —  People  v.  Burgle.  123 
Cal  303;  People  v.  Ford,  (Cal.  1902) 
70  Pac.  Rep.  1075;  People  v.  Walker, 
132  Cal.  137,  holding  that  the  order  can 
only  be  reviewed  on  appeal  from  the 
judgment. 

6.  Compare  Dean  v.  Cass,  73  Vt.  314; 


in   the   appellate    and    lower     Baker  v.  Sherman,  73  Vt.  26. 
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833.  n.  iHDICTKEVt  —  1.  Generally  —  foUowin^   Stetate.  —  See 

note  4. 

834.  8.  Malioe  and  Wilfolnets.  —  See  note  t. 

835.  Allegation  that  Burning  Wai  **  Feloniooa.'*  —  See  note  2. 

3.  AllegationB  of  Burning.  -—  See  note  4. 

836.  4.  Allegations   aa  to  House  —  statutory  Name  of  Building.  — 

See  note  3. 

833.    4.  Lavelle  r/.   State,  136  Ind.  Colo.   861.     And  see  generally   Con- 

233;  State   V.   Spiegel,  11 1   Iowa  701;  spiracy. 

State  V.  Ten nebom,  92  Iowa  551;  CoU  895.     8.   Soffioieney    of    Indiotment 

lier  V,  Com.,  (Ky.  1901)  62  S.  W.  Rep.  Following   Wordo    of   SUtuto.  —  Where 

4;  Slate  v.  Young,  9  N.  Dak.  165.  the  indictment,  following  Che  language 

Bnrplntago.  —  Unnecessary  words  of  of  the  statute,  charges  that  the  burning 

description  will  be  rejected  as  surplus-  was  done   wilfully,   maliciously,   and 

age.     State  v,  Spiegel,  iii  Iowa  701.  unlawfully,  the  use  of  the  word^feloni- 

*^  In  the  Nighttime,**  —  Where  an  in-  ously  "   is  not   necessary.     Collier  e/. 

dictment  charges    the    burning   of    a  Com.,  (Ky.  1901)  62  S.  W.  Rep.  4. 

warehouse  in  the  nighttime,  and  this  Sorplnsage. -^  The    words    "unlaw, 

allegation   is   unnecessary   under  the  fully,   wilfully,    and    feloniously,*'   in 

particular  section  of  the  statute  appli-  addition  to  ihe  statutory  words  '*  wan- 

cable,   it  would  seem  that  the  words  tonly  and  wilfully,*'  in  an  indictment 

'*  in  the  nighttime"  may  be  treated  as  for    arson,     are     simply     surplusage, 

surplusage.     Com.  v,  Uhrtg,  167  Mass.  State  v.  Battle,  126  N.  Car.  1036.     See 

42a  also  State  v.  Pierce.  123  N.  Car.  745. 

Time.  —  When    the    statute    under  4.  State    v,    McCoy,    162    Mo.    383, 

which  the  indictment  is  drawn  does  holding  that  an    allegation   that   the 

not  make  the  time  of  day  (whether  building  was  consumed  is  unnecessary, 

daytime  or  nighttime)  an  element  of  6M»    8.  Jordan  v.  State,   142  Ind. 

the  offense,  and  the  indictment  does  422,  holding  that  buildings  must  be  so 

not  specify  the  time  of  day,  evidence  described  as  to  bring  them  within  the 

Is   admissible  without  regard   to   the  statute. 

time  of  day  to  which  it  refers.     State  *' '  House  '     and      *  building  '      are 

V.  Tennebom,  92  Iowa  551.  synonymous  terms.**     State  v.  Spiegel, 

§34.     1.  State  v.   McCoy,   162  Mo.  11 1  Iowa  701. 

383,    holding   that    where    the    word  Neoeotity  to  Allege  tliat  BnUding  Was 

**  maliciously  "  is  not  used  in  the  stat-  Within  Curtilage.  —  An  indictment  for 

ute  defining  arson  in  the  third  degree,  burning  a  corncrib  of  another,  which 

it  may  be  omitted  from  the  indictment,  fails  to  allege  that  the  house  burned 

Gonspiraey  to  Ck>nimit  Arson.  —  An  in-  was  within  the  curtilage  of  the  dwell- 
diciment  which  charged  that  the  de-  ing  house,  and  that  the  burning  en- 
fendants  '*  feloniously,  wilfully,  and  dangered  such  dwelling  house,  is  not 
maliciously  did  conspire,  co-operate,  sufficient  to  charge  arson  under  the 
and  aK:ree  together  to  burn  and  cause  provisions  of  Crim.  Stat.  S.  Car.  (1893), 
to  be  burned  a  certain  residence  build-  §  140  (Crim.  Code  S.  Car.  1902,  §  143). 
ing.'*  etc.,  was  held  to  be  fatally  de-  Slate  v.  Jeter,  47  S.  Car.  2. 
fective  at  common  law  or  *under  the  Failure  to  Allege  tliat  Building  Wae 
statute  in  that  it  failed  to  aver  an  un-  Dwelling  House.  —  An  indictment 
lawful  act  as  the  object  of  the  con-  charging  arson  in  the  first  degree 
spiracy  ;  the  words  '*  feloniously,  under  the  statute,  which  fails  to  allege 
wilfully,  and  maliciously  *'  being  used  that  the  building  was  a  dwelling  house, 
to  qualify  the  conspiracy  and  not  Ihe  is  fatally  defective.  State  v.  Whit- 
burning.      Lipschitz    V,     People,     25  more,  147  Mo.  78. 
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897,    6.  ValiM  —  Al  Cmunon  Law.  -^  See  note  I* 
Snential  by  Statute.  -^  See  note  2. 
6.  Place.  —  See  note  3. 

838.  8.  Ownership  of  Property.  —  See  note  6* 

839.  See  note  i. 

AUigacieiiB  ai  to  Pnblio  Building. —  Tennebom,  93  Iowa  551,  holding  that 

Under   Rev.    Laws   Vt.  (1880),  g  4128  an  indictment  charging  the  setting  fire 

(Stat.  Vt.  1894,  $  4930),  which  malces  it  to  certain  materials  apart  from  a  build- 

a  criminal  offence  for  a  person  wilfully  ing,  with  intent  to  burn  the  building, 
to  set  fire  to  *' a  meeting  house,  church,     must  set  out   the    ownership  of    the 

court    house,    town     house,     »    •    *  building. 

school  house,  or  other  building  erected        839.     1.  Avant  v.  State,  71  Miss.  78, 

for  public  use,"  an  indictment  for  set-  holding  thatownership  must  be  proved 

ting  fire  to  a  school  house,  which  failed  as  laid. 

to  state  that  it  was  erected  for  public        How   Ownership    May  Be  AUeged. — 

use,  was  held  to  be  sufficient  after  ver-  '*  In  statutory  offenses  for  burning,  the 

diet.     State  v.  Bedell,  65  Vt.  541.  property  may  be  described  as  *  belong- 

▼arianoe. —  Where    the    indictment  ingto,'  *  the  property  of,'  '  owned  by,' 

charged  the  burning  of  a  corncrib  con-  '  in   possession   of,'  or  simply  '  of  '  a 

tainiilg  corn,  evidence  that  the  build-  person  named."     State  v.  Daniel,  121 

ing  had  been  used  as  a  human  habita-  N.  Car.  574. 

tion  until  a  month  before  the  burning        "Of"    as   Denoting  Ownership. —  In 

was  held  to  constitute  a  fatal  variance.  Jordan  v.  State,  142  Ind.  422,  the  alle- 

Thomas   v.  State,   116  Ala.  461.     See  gation  that  the  building  burned  was 

also  Avant  v.  State,  71  Miss.  78  (vari-  '*  the  mill  houseof  Samuel  A.  Jordan  *' 

ance  as  to  ownership  of  buildltie).  was  held  sufficient  to  charge  the  owner- 

897.    1.  Where  the  Talne  Is  Unneoee-  ship, 
sarily  Averred,  the  allegation  may  be       Owner  Deicribed  bj  Same  Name  as  De- 

tejecied  as  surplusage.     Henderson  v.  ftndant.  —  The  fact  that  an  indictment 

State,  105  Ala.  82.  charging  arson  lays  I  he  ownership  in 

9.  State  V,  Jeter,  47  S.  Car.  2*     But  a  person  of  the  same  name  as  the  ac- 

see  Jaibes  v.  State,  104  Ala.  20,  holding  cused  is  not  ground  for  quashal  unless 

that  where  the  statute  makes  the  de-  it  affirmatively  appears  that  the  owner 

gree  of    arson   determinable    by    the  and  the  accused  are  the  same  person, 

value  of  the  house  burned  (second  de-  Com.   v.  Jacoby,    11   York  Leg.  Rec. 

gree  if  of  the  value  of  five  hundred  dol-  (Pa.)  163. 

lars  or  more,  otherwise  third  degree).        Ownership  Laid  in  Owner  of   Fee.  — 

an  indictment  which  does  not  allege  When    the    occupant  or   tenant  of  a 

the   value  may  be  good  for  the  third  house  is  the  party  charged  with  the 

degree.  burning,  it  is  sufficient  to  charge  own- 

d.  Armstrong  v.  Com.,  (Ky.  1895)  29  ership  of  the  premises  to  be  in  i he  per- 

S.  W.  Rep.  342.  son  owning  the  fee.    Gutgesell  v.  State, 

Ininilloient  Allegation.  —  An    allege-  (Teic.  Crim.  1898)43  S.  W.  Rep.  1016. 
tion  that  the  outhouse  burned  was  at  a        A  Tmstee    may    be  alleged   as   the 

point  thirty-five  or  forty  feet  from  a  owner.     Lipschitz  v.  People,  25  Colo, 

dwelling  house  located  in  the  couniy  261. 

laid  in  the  indictment  is  not  sufficient.  Ownership  Laid  in  Diiferent  Persons.  -— 
Green  v.  Slate,  no  Ga.  270.  Ownership  of  a  building  and  its  con- 
Averment  as  to  Loeation  in  City,  Town,  tents  may  be  laid  in  different  persons, 
or  VUlage.  —  It  is  not  essential  that  in  one  count,  if  the  burning  was  one 
an  indictment  for  arson  should  allege  act.  Clue  v.  State,  78  Miss.  661. 
whether  the  building  was  located  in  a  Allegation  as  to  Beeidenoe.  —  Where 
city,  town,  or  village,  as  that  fact  does  the  indictment,  under  Rev.  Stat.  Fla., 
not  affeci  the  legal  character  of  the  g  2426,  charged  the  burning  of  **  the 
offense.  It  affects  the  punishment  dwelling  house  of  one  Wesley  Hearn," 
only.     Carter  v  State,  to6  Ga.  372.  it  was  held  to  be  necessary  to  prove 

998.    6.  State  v.  Keena,  63  Conn,  not  only  that  the  building  burned  was 

329,  holding  that  the  indictment  must  the  property  of  Hearn,  but  that  it  was 

allege  a  malicious  burning  of  the  house  his   residence.     Hicks   v^  State,  (Fla. 

tor  <Hher  turucture  of  another;  State  t/.  1901)  29  So.  Rep.  631. 
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830.  Ownenhip  Laid  in  Oeoupuit.  —  See  notes  I»  2. 

831.  Landlord  and  Tenant.  —  See  note  I. 
Publio  Bnlldingf.  —  See  notes  4,  5. 
9.  Intent.  —  See  note  7. 

833.  11.  Degrees  of  Crime.  —  See  note  i. 

m.  Ihstbuctiohb.  —  [The  court  should  instruct  the 
jury  as  to  the  law  of  the  case  upon  the  facts  adduced  as  well  as 
upon  the  allegations  of  the  indictment.     See  note  2a.'] 

834.  [IV.  VEnniCT.  —  The  verdict  must  be  responsive  to  the 
issue  and  definite  in  its  terms,  and  a  general  verdict  of  guilty 
will  not  be  sustained  where  the  trial  is  on  two  counts,  if  one  be 
a  felony  and  the  other  a  misdemeanor.     See  note  3a.] 

Sorplusage.  —  In  People  v.  Handley,  §  459,  providing  punishment  for  every 

100  Cal.  370,  it  was  held  that  where  person  who  enters  any  building  with 

the  premises  are  sufficiently  described  intent  to  commit  a  felony,  an  informa- 

and  are  alleged  to  have  been  occupied  tion  charging  the  accused  with  entering 

by   the  defendant,    an    allegation    of  with  intent  to  commit  arson  need  not 

ownership  is  surplusage.  allege   facts    constituiing    the    arson. 

Election.  —  Where    the    indictment  People  v.  Goldsworthy,  130  Cal.  600. 

contains  two  counts,  alleging  owner-  §33.     1.  Cunningham  v.  Stale,  117 

ship  in  different  parties,  if  the  testi-  Ala.  59;  James  v.  Siale,  104  Ala.  20; 

•  nony  tends  to  develop  separate  and  State   v.   Young,   9  N.   Dak.   165.     In 

distinct  offenses  the  court  will  require  these  cases  it  was  held  that  a  conviction 

the    prosecution    to    elect    on    which  may  be  had  of  a  degree  of  the  offense 

offense  a  conviction  is  claimed;  but  in  lower  than  that  charged.    O/i/ro,  when 

the  absence  of  such  cause  for  an  elec-  by   statute  the  different  divisions  of 

tion,  it  is  proper  to  refuse  a  charge  to  arson   constitute  separate  substantive 

the  jury  tending  to  restrict  it  to  the  offenses.     State  v.  Atkinson,  88  Wis.  i. 

first  count  in   the  indictment.      Cun-  %a.  People  v.    Hiliel,    131  Cal.  577; 

ningham  f/.  State,  117  Ala.  59.  People  v.  Fitzgerald,    156  N.   Y.   253; 

830.  1.  Neoatsity  to  AUege  Name  of  Landers  v.  State.  39  Tex.  Crim.  671; 
Ocoupant. —  It  may  be  necessary  to  State  z/.  Gor ham,  67  Vt.  365. 
allege  the  name  of  the  occupant,  as  Where  Indictment  Contains  Two  Coants. 
where  the  owner  is  alleged,  but  it  is  —  Where  an  indictment  in  one  count 
not  alleged  that  the  owner  was  a  per-  charged  the  burning  of  certain  build- 
son  other  than  the  defendant.  Slate  ings,  and  in  another  count  charged  the 
V.  Keena,  63  Conn.  329.  burning  of  the  said  buildings  with  in- 

2.  Hannigan  v.  State,  (Ala.  1901)  31  tent  to  defraud  the  insurance  company. 

So.  Rep.  89;  State  v.  Barrett,  2  Penn.  it  was  not  error   for  the  court   to  in- 

(Dcl.)  297.  struct  the   jury  that  if    it   found   the 

§31.     1.  People  V.  Davis,  135  Cal.  defendant  guilty  under  the  first  count 

162:  State  V.  Graham,  121  N.  Car.  623;  it  would  probably  find  tiim  guilty  under 

Stale  V.  Carter,  49  S.  Car.  265.  the  other.     State  v.  Gorham,  67  Vt.  365. 

4.  Com.  V.  Fitzgerald,  164  Mass.  587,  S34.  Za.  James  z/.  State,  104  Ala.  20. 
holding  that  where  a  bridge  was  laid  If  the  Jury  Findi  the  Defendant  Onilty 
out  as  a  public  highway  and  the  ex-  of  an  Attempt  to  commit  arson,  the 
pense  of  maintenance  thereof  appor-  verdict  need  not  specify  which  degree 
tioned  between  the  county  of  Hamp-  of  arson  was  attempted,  provided  but 
den  and  others,  the  ownership  of  said  one  substaniive  offense  is  in  issue, 
bridge  was  properly  laid  in  the  county.  Benbow  v.  State,  128  Ala.  i,  holding 
See  also  Howard  7^  State.  T09  Ga.  137.  that  under  an  indictment  for  burning  a 

5.  State  V.  Whitmore,  147  Mo.  78,  dwelling  house  —  an  offense  which  in- 
holding  that  the  ownership  of  a  jail  eludes  arson  in  the  first  and  second 
may  be  laid  in  the  name  of  the  person  degrees,  and  which  is  felony,  but  can- 
in  possession,  i.  ^.,  the  sheriff,  giving  not  embrace  the  third  degree,  which  is 
his  name.  a  misdemeanor  —  a  verdict  that  "  We, 

7.  People  V.  Mooney,  127  Cal.  339.        the  jury,  find  the  defendant  guilty  of 
Indictment  for  Entry  with  Intent  to     an   attempt    to    commit    arson,"   was 
Commit  Anon.  —  Under  Pen.  Code  Cal.      ^sufficiently  definite. 
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839,  m.  Cbimihal  Pbosecutioh  —  2.  Indiotment  —  ^.  Sim- 
PLE  Assault  —  (i)  Necessary  Allegations.  —  See  note  4. 

840,  See  notes  i,  2. 

841,  {2)   Unnecessary  Allegations.  —  See  notes  I,  2. 
849.     (3)  Surplusage.  —  See  note  i. 

843.    b.  Aggravated  Assault  —  (i)  Generally  — {%)  xatten 

of  Aggravation.  —  See  note  3. 

§39.     4.   State    v.    Rogers.    (Miss.  2.  **Did   nnmereifnlly  Whip"  — 8nA- 

1901)  29  So.  Rep.  73.  holding  that  the  ciency  of  Warrant.  —  A  warrant  charg- 

indictment  must  set   forth  facts  sufii-  ing  that  a  school  teacher '*  did  unmerci- 

cient  to  constitute  a  charge  of  the  crime  fully  whip  "  a  child.  '*  inflicting  bruises 

at  common  law.  on  her  person/'  sufficiently  sets  out  a 

§40.     1.  Failure  to  Deeignate  Crime —  battery.     It  is  not  necessary  that  the 

Hew  York  Statute. —  An   information  ^m^?  am'm^  should  be  charged.     Stater, 

charging  that  the  defendant  "  struck  Stafford,   113  N.  Car.  635.      See  also 

him  [the  deponent]  in  the  face  with  bis  Warrants. 

fists  and  knocked  him  down  and  kicked  §43.     1.   State   v.    Bryson,    127   N. 

him  "  is  defective,  as  unlawful  intent  Car.  574. 

is  not  alleged,  nor  is  any  crime  desig>  §43.     8.  Price    v.    State,    35    Tex. 

Ddled  as  required  by  Code  Crim.  Pro.  Crim.  501. 

N.  Y.,  ^  145,  which  defines  an  informa-  **  Serious    Damagee."  —  '*  In    indict- 

tion  thus:     "  The  information   is   the  ments  for  assaults,  assaults  and  bat- 

allegaiion  made  to  a  magistrate  that  a  teries,    and     affrays,     where    serious 

person  has  been  guilty  of  some  desig-  damage  has  been  done,  it  is  necessary 

naicd     crime."       People     v.      Hiley,  to    describe    the    *  serious    damages ' 

(County  Ct.)  33  Misc.  (N.  Y.)  168.  done,  their  character  and   extent,  so 

2.  Voght  u.  State,  145  Ind.  12;  State  that  the  court  can  see  fiom  the  face  of 
V.  Lewellyn.  (Mo.  App.  i()02)  67  S.  W.  the  indictment  the  particular  descrip- 
Rep.  677;  State  v.  Broadbent,  19  Mont,  tive  facts  charged,"  and  a  simple  aver- 
467;  Wagner  v.  State,  43  Neb.  i;  ment  that  a  party  "  was  seriously 
Smith  V.  State,  (Tex.  Crim.  1900)  57  S.  injured  "  will  not  support  a  conviction 
W.  Rep.  949,  in  which  cases  it  was  of  an  offense  higher  than  simple  as- 
held  that  the  indictment  must  set  forth  sault.  State  v.  Battle,  130  N.  Car. 
the  offense  in  the  language  of  the  655. 
statute.  Aisault  by  Man  upon  Woman.  —  If  the 

Equivalent  Words.  —  The  allegation  aggravation  is  in  the  fact  that  the  as- 

that  the  assault  was  committed  "  un-  sault  was  committed  by  a  man  upon  a 

lawfully,   feloniously,   purposely,   and  woman,  the  sex  of  the  parties  must  be 

with  premeditated  malice,"  sufficiently  clearly   indicated    in  the    indictment, 

imports  that  the  assault  was  made  in  Slawson  v.  Stale,  39  Tex.  Crim.  176. 

a  *'  rude,  insolent,  or  angry  manner,"  Assault  with  Deadly  Weapon. —  In  an 

as  prescribed  by  statute.     Chandler  v.  indictment  under  a  statute  providing 

Slate.  141  Ind.  106.  for  the  punishment  of  any  person  who 

§41.     1.  State    V.    Boyer,    70    Mo.  "  shall  wilfully  and  maliciously  cut, 

App.  156.  strike,  or  stab  another  with  a  knife. 

Wilfully  and  ICalidously  Equivalent  to  sword,  or  other  deadly  weapon,"  where 

Unlawfully. —  It  \\>  not  necessary  to  use  the  cutting  was  alleged  to  have  been 

the  precise  words  of  the  statute.     The  done  with  a  knife,  it  was  not  essential 

words*'  wilfully  and  maliciously"  are  to  allege  that  the  knife  was  a  deadly 

equivalent  to  the  term  "  unlawfully."  weapon.     Sprague  v.  Com.,  (Ky.  1900) 

Hodgkins  v.  State,  36  Neb.  160.  58  S.  W.  Rep.  430, 
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844.     (b)  Langnage  of  Statute.  —  See  note  2. 
Veceitity  to  Allege  that  Oun  Was  Dii-    charged  is  not  of  a  higher  grade  than 


charj^d.  —  Where  an  information 
charges  an  aggravated  assault  with  a 
gun,  "  the  same  then  and  there  being 
a  deadly  weapon,"  it  is  not  necessary 
to  set  forih  how  said  gun  was  a  deadly 
weapon  or  to  state  that  it  was  dis- 
charged. Vann  v.  State,  (Tex.  Crim. 
iqoo)  64  S,  W.  Rep.  243. 

Allegations  in  Alternative.  —  In  de- 
scribing the  means  or  .weapon  employed 
in  the  assault,  if  more  than  one  is 
mentioned  in  theakernatit^e,  each  must 


a  misdemeanor,  several  phases  of  ag^ 
gravation  may  be  stated  in  one  count. 
Black  V.  State,  (Tex.  Crim.  1902)  67  S. 
W.  Rep.  113. 

Necessity  to  Describe  Brick  as  Deadly 
Weapon.  —  An  indicimeni  charj^ing  an 
assault  with  a  "  deadly  weapon,  to 
wit,  a  brick/'  will  support  a  conviction 
for  felonious  assault  and  battery,  and 
is  not  rendered  insufficient  because  a 
brick  is  not  described  as  a  deadly 
weapon  in   the  code.     State  v.  Sims, 


be  described  as  definitely  as  if  used  in    (Miss.  1902)  31  So.  Rep.  907. 


separate  counts,  and  if  the  instrument 
or  means  be  unknown,  that  fact  must 
affirmatively  appear  in  the  indictment. 
Rogers  v.  State,  117  Ala.  192.  Com- 
pare  Kelson  v.  State,  (Tex.  Crim.  1902) 
66  S.  W.  Rep.  775. 

Assault  npon  Person  Engaged  in  Law- 
ful Employment.  —  An  in  form  a  lion 
charging  an  assault  and  intimidation 
of  another  under  Pen.  Code  Tex.  (1895), 


Indictment  for  Resisting  Arrest.  — 
Though  one  is  not  required  to  submit 
to  arrest  under  an  illegal  warrant,  if 
he  resists  in  an  unwarrantable  manner 
he  is  responsible  fur  his  acts,  but  he 
cannot  be  convicted  of  assault  with  in- 
tent to  kill  under  an  indictment  for 
violating  Pen.  Code  Tex.,  art.  222 (Pen. 
Code  1895,  art.  238),  which  provides 
for  punishment  of  one  resisting  arrest. 


art.  600,  providing  punishment  for  any    Toliver  v.  State,  32  Tex.  Crim.  444. 


person  who  by  threats  or  acts  of  vio- 
lence shall  prevent  or  attempt  to  pre- 
vent another  from  engaging  in  any 
lawful  employment,  need  not  allege 
that  the  person  assaulted  was  in  the 
eiTiploy  of  another,  nor  need  such  be 
the  fact.  Nelson  v.  State,  (Tex.  Crim. 
1900)  57  S.  W.  Rep.  645. 

Necessity  to  Allege  How  Fists  Were 
Used.  —  An  indictment  which  charged 
that  the  defendant  "  did  then  and 
there  ♦  »  *  make  an  aggravated 
assault  and  battery  upon   D.  by   then 


Where  the  Oravamen  of  the  Charge  Is 
the  Character  of  the  Assault,  apart  from 
the  means  or  instrument  used,  a  vari- 
ance as  to  the  means  or  instrument  is 
immaterial.  Duke  i/.  State,  35  Tex. 
Crim.  283;  Holliday  v.  State,  35  Tex. 
Crim.  133,  the  gravamen  of  the  offense 
in  the  latter  case  consisting  in  the  as- 
sault being  made  with  a  deadly  weapon 
upon  a  woman. 

Immaterial  Variance  as  to  Kind  of 
Weapon. —  In  State  v.  Washington,  I04 
La.  443,  it  was  held  that  where  an  in- 


and  there  wounding  and  beating,  bruis-  dictment  under  a  statute  charges  the 
tng  and  striking,  the  said  D.  with  his  crime  of  wilfully  and  maliciously,  with 
6sts,*'  need  not  allege  how  he  used  his  a  dangerous  weapon,  or  with  intent 
fists,  as  this  is  a  matter  of  proof  and  10  kill,  indicting  a  wound  less  than 
not  of  allegation.  Yeary  v.  State,  mayhem,  and  speciPies  the  weapon  used 
(Tex.  Crim  1902)  66  S.  W.  Rep.  1 106.  as  a'*  piece  of  iron,"  the  kind  of  weapon 
Failure  to  Describe  Instrument  Used.  —  not  being  essential  to  the  charge,  and 
Where  an  information  charging  an  as-  there  being  no  objection  raised  on  the 
saull  with  intent  to  do  great  bodily  ground  of  variance,  it  is  proper  to  ad- 
harm,  less  than  murder,  describes  the  mit  evidence  to  show  that  any  other 


offense  in  the  words  of  the  statute, 
though  it  fails  to  describe  the  instru- 
ment used,  it  is  sufficient  under  2  How. 
An  not.  Stat.  Mich.  (1882),  §  9539. 
People  V.  Ochotski,  115  Mich.  6oi. 

Proof  of  Heans  Other  than  Those  Al- 
leged. —  A  statement  of  the  means 
used  will  confine  the  prosecution  to 
proof  of  the  particular  means  charged. 
Kinnard  v.  State,  35  Tex.  Crim.  276. 

Averment  of  Several  Phases  of  Aggra- 
vation in  One  Count.  —  Where  the  offense 


dangerous  weapon  was  used. 

Immaterial  Variance  as  to  Weapon 
Used.  —  Under  an  indictment  charging 
an  assault  with  dangerous  weapons, 
to  wit,  knives  and  clubs,  proof  that  a 
pistol  was  employed  as  a  club  will  not 
sustain  conviction.  State  v,  Braxton, 
47  La.  Ann.  158. 

§44.  8.  State  v.  Robinson,  104  La. 
224,  holding  that  under  a  statute  de- 
fining the  offense  as  "  whoever  shall 
wilfully  and    maliciously,"   etc.,   the 
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844.     (d)  Joinder  of  Connta.  —  See  note  5. 

omission  of  (be  word  *'  wilfully  "  was  where    tbey    are    repugnant  in   their 

fatal,  although  the  charge  was  that  the  nature  and  legal   incidents.     State  v. 

offender"  did  unlawfully,  maliciously,  Filzsimon,  18  R.  I.  236. 

and    feloniously,    with    a    dangerous  Election  Between  CounU. —  Under  an 

weapon,  to  wit,  a  pistol,  inflict  a  wound  indictment  for  assault  and  battery,  the 

less  than  maybem."     See  also  Indict-  court  will  not  require  the  state  to  elect 

MENTs,  Informations,  AND  Complaints,  on  which   count  it   will  proceed,  ihe 

The  Vta  of  Other  Wordi  will  not  as  a  offense  of  assault  and  battery  being  a 

general   rule   vitiate    the    indictment,  misdemeanor.     State  v.  Boyer,  70  Mo. 

Stale  V.  Young,  22  Wash.  273.  App.  156. 

Assault  with  Intent  to  Steal  —  Owner-  Two  or  More  Offenses  Subject  to  Dlifer- 

ship  of  Goods.  —  An  indictment  under  ent  Penalties  must  not  be  charged  in 

Pub.   Stat.  Mass.,  c.    202,  §  26  (Rev.  one  count,  but  if  the  matters  properly 

Laws  Mass.  1902,  c.  207,  §  21).  for  as-  alleged  in  setting  out  one  offense  are 

sault  with  intent  to  steal  from  a  build-  also    sufficient     to     constitute     other 

ing,  etc.,  need  not  aver  the  ownership  offenses,  the  indictment  or  information 

of  the  goods  intended   to   be   stolen,  is  not  rendered    duplicitous  thereby. 

Com.  V.  Crowley,  167  Mass.  434.  State  v.  Osborne,  96  Iowa  281;  Com. 

Aieanlt  in  Secret  Manner. —  In  an  in-  v.    Holmes.    165   Mass.   457;  State   v, 

dictment  under  a  statute  (or  assault  in  Inskeep,  49   Ohio    St.    228;    Oxsheer 

a  secret  manner,  the  omission  of  the  v.  State.  38  Tex.  Crim.  499;  State    v. 

words  **  by  waylaying  or  otherwise  *'  Townsend,  7  Wash   462.     See  also  In- 

was  held  not  to  be  fatally  defective,  dictments.   Informations,   and   Com- 

tbe  language  used    being  sufficiently  plaints. 

plain.  Intelligible,   and  explicit   to  en-  ^dictment  Charging  but  One  OffiDnse. 

able  the  defendant  to  prepare  her  de-  —  An  indictment  which  charged  an  as- 

fense.     Srate  v.  Shade.  115  N.  Car.  757.  sault  by  wilfully  shooting  at,  with   a 

Where  Statute  Is  Not  DeseriptiYe  of  dangerous  weapon,   with   intent  then 

Oflbnse. — An  indictment  in  the  language  and  there  and  thereby  feloniously,  wjl- 

of  the  statute  is  not  sufficient  where  the  fully,    and    maliciously    to    kill    and 

statute  is  not  sufficiently  descriptive  of  murder,  was  held  to  allege  but  one  act, 

the  offense,  and  an  indictment  follow-  and  therefore  proper  to  be  charged  in 

ing  Its  language  would  not  enable  the  one  count,  under  the  statute.     State  v. 

court   to   fix  the   punishment.     Terri-  Romus,  48  La.  Ann.  581. 

tory  V,  Armi]o,  7  N.  Mex.  571.  Averments  as  to  Attempt  to  Commit 

**  Inflicting  "  Instead  of  "  Bid  Inflict.*'  Felony  —  Sorplnsage.  —  Where  an  indict- 

—  In  an  indictment  for  an  aggravated  ment  properly  and  sufficiently  charges 

assault  the  use  of  the  participle  "  in-  the    commission   of   the  crime  of    an 

flicting  "  instead  of  the  verb  "  did  in-  assault   with   intent   to  kill,  and   also 

flict "  does  not  vitiate  the  count.    Yeary  charges  an  attempt  to  commit  a  felony, 

If.  State,  (Tex.  Crim.   1902)  66  S.  W.  but  does  not  charge  the  acts  by  which 

Rep.  TT06.  the  crime  of  attempt  was  committed, 

Omission  of  Word  "  Wilftilly.'*  —  In  an  the    objection     that     the     inaiciment 

indictment  under  Rev.  Stat.  La.,^  792,  charges  two  crimes  is  not  well  taken; 

which  provides  punishment  for  an  as-  the    words    referring    to  the    attempt 

sault     **  by     wilfully     shooting     at"  being  insufficient  to  charge  a  criminal 

another,  the  form  of  the  statute  should  attempt  under  the  statute,  they  may 

be   followed.      The    omission    of    the  be  rejected  as  surplusage.     Gatliff  v. 

word   *•  wilfully  "    before    the    words  Territory,  2  Okla.  523. 

'*  shooting    at  **    is    a    fatal     defect.  If  an  Offense  Incidentally  Charged  is  a 

though  the  assault  is  alleged  to  have  necessary  constituent   of   the   greater 

been  wilfully  made.     State  v.  Langs-  offense,  evidence  may  be  received  as 

ton,  45  La.  Ann.  1182.  to  either.     State  v.  Smith,  57  Kan.  673. 

S44*     5*  Carleton  v.  State,  100  Ala.  See  also  State  v.  Marcks,  3  N.  Dak. 

130,  decided  under  Crim.  Code  Ala.  532,  holding  that  a  simple  assault  is 

(1886),  §  4385  (Crim.  Code  1896,  §4913);  necessarily    a    parr  of    the    statutory 

Slate  V.  Boyer,  70  Mo.  App.  156.  crime   of  aggravated   assault   with   a 

Offenses  Forming  Part  of  the  Develop-  deadly   weapon,   but  an   assault  and 

ment  of  the  Same  Transaction  may  be  battery  Is  not  an  essential  element  in 

joined     by    separate     counts,    except  the  greater  offense,  and  that  an  infor- 
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84:tS,     (e)  Bnrpliuaga.  —  See  note  I. 

846.  (2)  Assaulting  Officer,  —  See  note  2. 

(3)  Assault  with    Special   Intent  —  (a)  Generallj.  —  See 
note  5. 

847.  See  note  2. 

848.  (b)  AiMult  with  Intent  to  BaTidi.  —  See  RAPE. 

849.  (0)  Auanlt  with  Intent  to  Sob.  —  See  note  4. 

850.  (d)  Aisanlt  with  Intent  to  Do  Bodily  Harm.  —  See  notes  2,  3. 

mation   charging    both   the  statutory  See  also  State  v.  McDonald,  14  Utah 

offense  and  assault  and  battery  is  bad.  173. 

845.    1.  State    v.    Sparks,    i   Ohio  Defects  Waived. —  When    an   indict- 

Dec.  275;  White  v.  State,  13  Ohio  St.  meni.  though  awkwardly  constructed 

569.  and  ungrammatical,  sufficiently  charges 

Allegation  as  to  Means.  —  An  informa-  the  appellant  wiih  assault  and  battery 

tion  which  charges  that  the  defendant,  with  intent  to   murder,   a   motion   in 

*'  an  adult  mate,  did  then  and  there  arrest  of  judgment  should  be  denied, 

commit  an    aggravated    assault    and  though   the  defect   might  have   been 

battery  in   and   upon  W.,  a  female,"  fatal  on  demurrer  or  motion  to  quash, 

sufficiently  charges  an  aggravated  as-  Ellis  v.  State,  141  Ind.  357.     See  also 

sault,  and  the  further  charge   setting  Laycock  v.  State,  136  Ind.  217. 

forth  the  means  by  which  the  assault  §49.    4.  State  v.  Bohn,  19  Wash.  36. 

was  committed   may   be    rejected    as  The  Word  "Attempt "  used  in  an  in- 

surplusage.     Webb  v.   State,  36  Tex.  dictment sufficiently  charges"  intent '* 

Crim.  41.  in  setting  out  the  offense  of  an  assault 

Allegation  as  to  Intent.  —  An  indict-  with  intent  to  commit  robbery.     Run- 

ment  charging  an  assault  with  a  dan-  nells  v.  State,  34  Tex.  Crim.  431. 

gerous  weapon,  under  the  provisions  950.      2.    ** Personal"     Synonymous 

of  Hill's  Annot.  Laws  Oregon,  §  1744  with  '*  Bodily."  —  An  indictment  which 

(Code    Oregon,    §    536),    which    sub-  charges    an     assault    with    a    deadly 

stantially   charges    the    crime   in    the  weapon   with  intent  to  inflict  a "  per- 

language  of  the  statute,  is  sufficient,  sonal  "  injury,  is  good,  although  it  is 

and  words  relating  to  the  intent  may  framed  under  a  statute  which  defines 

be  treated  as  surplusage.     Jackson  v.  the  offense  as  a  "  bodily  "  injury,  the 

U.  S..  (C.  C.  A.)  102  Fed.  Rep.  473.  words  **  personal  "  and  **  bodily  **  con- 

946.    8.  Bristow  v.  State,  36  Tex.  veying  substantially    the  same   idea. 

Crim.  379.  State  v.  Clayborne.  14  Wash.  622. 

Use  of  Words  "Knowingly  and  Wil-  Omiesion    of    Word    "Feloniously."  — 

fully."  —  Where  an  indictment   under  The   omission   of  the   technical  word 

Rev.    Stat.    U.   S.,   §  5398.    uses    the  *•  feloniously  "  in  the  averment  of  an 

words  "  knowingly  and   wilfully  "  to  assault  does  not  render  an  information 

describe  the  assault,  such  words   by  invalid    where   the  intent  with  which 

reasonable  implication  refer  to  the  de-  the   assault   was   made   is  specifically 

fendant's    knowledge    of    the    official  alleged  to  have  been  "  feloniously  to 

character    of     the     officer     assaulted,  inflict      *     ♦     ♦      a   bodily  injury." 

Blake  v,  U.  S.,  (C.  C.  A.)  71  Fed.  Rep.  State  v.  McCaffery,  t6  Mont.  33. 

286.     See  also  to  the  same  effect  People  3.  Smith  7'.  State,  58  Neb.  531;  Mur- 

V.  Tompkins,  121  Mich.  431.  phey   v.  State,  43  Neb.  38;  Alyea  v. 

5.  State  V.  McDonald,  14  Utah  173.  State,  62  Neb.  143.     See  also  Spradley 

847.  2.  State  v,  Michel,  20  Wash.  v.  State,  (Miss.  1902)  31  So.  Rep.  534, 
162.  holding  that  an  indictment  which  holding  that  the  indictment  must  sub- 
charges  that  the  defendant  did  "  un-  stantially  follow  the  form  of  the  statute, 
lawfully,  feloniously,  maliciously,  pur-  Present  Ability  to  Injure.  —  An  infor- 
posely,  and  forcibly  assault,  beat,  cut,  mation  charging  an  assault  with  intent 
stab,  and  wound  "  a  certain  person  to  commit  a  felony  must  aver  that  the 
with  intent  **  to  kill  and  murder  him,"  defendant  had  the  present  ability  to 
sufficiently  alleges  the  malicious  intent  commit  the  violent  injury  alleged;  but 
which  is  necessary  to  constitute  the  where  it  alleges  that  he  did  actually 
crime   of  intent   to    commit    murder,  commit  such  injury  the  actual  battery 
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8tll  •     (e)  Auaolt  with  Intent  to  Xnrder  —  bb.  Intent.  —  See  note  4. 

8tS3,     See  note  i. 

8S3,     See  note  2. 

8«S4.    3.  Instructions.  —  See  notes  2,  3. 

ischarged,  and  the  lesser  misdemeanor  Baqnifite   Parti<mlarity  in  DetcriUng 

of  an  assault  is  merged  in  the  greater  Means.  —  It  is  unnecessary  to  describe 

of  an  assault  and  battery,  in  charging  the  means  used  with  minute  particu- 

which    present    ability    need    not    be  larity.     Parker  v.  State.  95  Ga.  482. 

averred.    Chandler  v.  State,  141  Ind.  §53.    2.  Vie  of  Words  ''With  Malioe 

106.    See  also  Woodworth  v.  State,  145  Aforethought."  —  Although   the  intent 

Ind.  276.  must    be   averred,    the   words  '*  with 

851.    4.  Gratz  V.  Com.,  96  Ky.  162:  malice  aforethought"   are  not  indis- 

State  V.  Jones,  86  Mo.  623,  in  which  pensable  when  they  are  not  included 


cases  it  was  held  that  the  pleader  may 
use  the  words  of  the  statute  or  words 
of  equivalent  or  more  comprehensive 
meaning. 

Heoesiity  to  Conclnde  with  Word 
''Feloniously."  —  An  indictment  which 
charges  the  assault  to  have  been  com- 
mitted "  feloniously,  on  purpose,  and 
of  his  malice  aforethought. 


in  the  statutory  definition  of  the 
offense.  State  v.  McDonald,  14  Utah 
173,  overruling  People  v.  Fairbanks,  7 
Utah  3. 

II54.  2.  Thomas  z/.  State,  99  Ga. 
38;  Mansfield  v.  State,  (Tex.  Crim. 
1901)  63  S.  W.  Rep.  630. 

8.  State  V,  Shea.  104  Iowa  724;  Peo- 
ple V,  Carter,  117  Mich.  576;  Brown  v. 


with  the  intent  then  and  there  him  the  State,  (Tex.  Crim.  iqoi)  60  S.  W.  Rep. 

said  S.,  on  purpose,  and  of  his  malice  548;  Gann  v.  State,  (Tex.  Crim.  1897) 

aforethought,  to  kill  and  murder,**  is  40  S.  W.  Rep.  725:  Lawson  v.   State, 

sufficient,  and  need  not  conclude  with  (Tex.  Crim.  1895)  32  S.  W.  Rep.  895; 


the  words'*  with  intent  feloniously  to 
kill.**     State  v.  Wood,  124  Mo.  412. 

The  n^icree  of  Murder  need  not  be 
alleged.     Davis  v.  State,  35  Fla.  614. 

Approved    Form.   —   An    indictment 


Charge  Bated  upon  Immaterial  Alle- 
gations. —  Where  the  information 
charged  an  aggravated  assault  by 
*'  an  adult  male  person  "  upon  "  a 
female  person,'*  although   it    was  al- 


alleging  that  the  defendant  *'  did  un-  leged  that  the  assault  was  made  with 

lawfully,   with  a  pistol,  make  an  as-  the  intent  to  have  carnal  intercourse 

sault,  the  said   pistol  being  a  deadly  with  her,  the  court  properly  refused  to 

weapon,  by   shooting  and    wounding  charge  the  jury  that  the  defendant's 

M.,  with  intent  the  said  M.  feloniously,  acts  must  have  been  with  such  intent, 

wilfully,    and    of    his    malice    afore-  for  the  reason  that  this  allegation  was 

thought  to  kill   and  murder,  against  not  an  essential  descriptive  averment, 

the   peace,"  etc.,  though  awkwardly  Berry  v.  State,  (Tex.  Crim.  1897)  40  S. 

expressed,  is  good  for  either  a  felonious  W.  Rep.  984.     See  also  State  v.  Boyer, 


or  a  simple  assault.     Mann  v.  State, 
(Miss.  1902)  31  So.  Rep.  786. 

95d«  1.  State  v.  Simms,  (Miss. 
1902)  31  So.  Rep.  907,  holding  that 
where  the  offense  is  committed  with  a 
deadly  weapon,  not  prescribed  such 
by  statute,  no  more  particularity  of 
statement  is  necessary  than  when  it  is 
committed  by  the  use  of  a  weapon  de- 


70  Mo.  App.  156,  holding  that  as  it  is 
unnecessary  to  charge  in  an  indictment 
for  assault  and  battery  that  the  act  was 
done  wilfully  and  maliciously,  the 
court  need  not  submit  such  question  to 
the  jury.  Compare  State  v.  Carver,  89 
Me.  74. 

Definition  of  "Serioos  Bodily  Ixgory." 
—  Where    the    defendant  is    charged 


dared   deadly   by   statute.      See  also  with  having  committed  an  aggravated 

Territory  v.   Armijo,   7  N.  Mex.  571,  assault,  and  it  appears  from  the  evi- 

holding   that  where    the    statute    de-  dence  that  the  injury  inflicted  by  the 

nounces  assaults  with  pistols  and  with  defendant  was  nearly  fatal,  it  is  proper 

knives  *'  with  which  dant^erous  cuts  to  refuse  to  define  "  serious  bodily  in- 

can  be  given  or  with  which  dangerous  jury  '*  to  the  jury,  for  the  reason  that 

thrusts  can  be  inflicted.*'  it  is  not  suffi-  there  was  no  issue  of  fact  as  to  that 

cient  to  charge  that  the  assault  was  matter.     De  Los  Santos  v.  State,  (Tex. 

committed  with  a  *'  deadly  weapon,  to  Crim.  1895)  31  S.  W.  Rep.  395. 
wit,  a  knife,"  without  describing  the        Deadly  Weapon.  —  Where  an  informa- 

knife  or  stating  that  it  was  one  "  with  tion   charges    an    aggravated    assault 

Whichdangerous  cuts  could  be  given."  committed  with  a  knife,  and  the  evi- 

415 


HWI-aOS          ASSA  Ul  T  AND  BA  TTER  K  Vol.  IL 

StiS,    See  notes  2,  3,  4. 
8tl6,     See  note  i. 

4.  Verdict  — tf.  CONVICTION  OF  LESSER  Offense  — 

In  General.  —  See  note  4. 
837,     See  note  |. 

Ananlt  and  Battery.  —  See  note  la 
858.    limpU  Anault  —  See  notes  8,  9. 

dence  supports  the  allegation,  It  is  not  8.  Parrotf    v.  Com,,  (Ky.  1898)  47  S. 

error  to  charge  the  jury  with  reference  W.   Rep.   452;    People   r/.   Abbott,   97 

to  the  use  of  a  dangerous  weapon  or  Mich.    484;    State    v.    Broadbent,    19 

the  semblance  thereof  In  an  angry  and  Mont.  467;  Blackwell  v.  State,  33  Tex. 

threatening   manner,    with    intent    to  Crlm.  278;  State  v,  Surry,   23  Wash, 

alarm  another,  for  the  knife  may  have  655;  State  v.  Young,  22  Wash.  273. 

been  so  used.     Ellison  v.  State,  (Tex.  Oommoa  Anaolt.  —  Where  the  defend- 

Crim.  1896)  34  S.  W.  Rep.  945.  ants  were  charged  with  felonious  as- 

Harmleis  Error.  —  Where  an  indict-  sault,  and  it  was  submitted  to  ihe  jury 
ment  for  an  assault  with  intent  to  kill  to  determine  whether  or  not  the  sticks 
unneoessarity  alleges  that  the  assault  used  in  an  assault  were  deadly  weap- 
was  with  malice  aforethought,  an  in-  ons,  the  court  erred  in  refusing  to  sub- 
struction that  the  jury,  in  order  to  mit  to  the  jury  the  law  of  common 
convict,  must  find  that  the  defend-  assault.  State  v,  Fredericks,  136  Mo. 
ant  acted   with   malice  aforethought,  51. 

although  erroneous,  is  not  prejudicial  4.  State    v.    Mo  wry,   37    Kan.    370: 

to  the  defendant.     Jennings  v,  U.  S.,  People   v.   Williams,    118    Mich.   692; 

2  Indian  Ter.  670.  State  v.  Wood,  124  Mo.  412;  Gatliff  v, 

Initniotlon  ai  to  Self-defense.  —  Where  Territory,  2  Okla.  523;  Henry  v.  State, 

there  is  any  evidence  to  support  a  plea  (Tex.  Crlm.  1899)  54  S.  W.  Rep.  592. 

of  self-defense,   the   defendant   is  en-  §56.     1.  State  v.  Mlze,  36  Kan.  187. 

titled   to  have  the  jury  instructed  on  holding  that  where  the  evidence  tends 

that  theory.     State  v.  Fredericks,  136  to  show  that  the  defendant  is  guilty  of 

Mo.    51;  Ennis   v.   State,  (Tex.  CHm.  either  an  assault  and  battery  or  noth- 

1897)    38    S.    W.    Rep.   998.     See  also  ing,  it  is  error  to  instruct  the  jury  that 

Clark  V.  State,  (Tex.  Crim.  1896)  35  S.  it  may  find  the  defendant  guilty  of  a 

W.  Rep.    149,   holding  that  where  the  lower  offense.     See  also  to  the  same 

defendant  does   not  attempt  to  show  effect  State  v.  Duncan,  142  Mo.  456. 

self-defense,  an   instruction  as  to  the  4.  Sankey  v.  State,  128  Ala.  51;  State 

extent  to  which  one  may  defend  him-  r.   Price,  45  La.  Ann.  1430;  Com.  v. 

self  is  not  prejudicial  to  the  defendant  Crowley,   167    Mass,   434;    MuUoy   v, 

and  is  not  reversible  error.  State,  58  Neb.   204;  Wagner  v.  Slate, 

Where  Matters  in  Mitigation  Are  Bet  43  Neb.  i;  State  r^  Maloney,  7  N.  Dak. 

Up  and   appear  In   the  evidence,  the  119;  Gatliff  v.  Territory,  2  Okla.  523; 

court  may  grant   specific  instructions  State  v,  Michel,  20  Wash.  162. 

as  to  the  extent  such  matters  can  be  95y,     1.  Alyea  v.  State,  62  Neb.  143. 

considered  in  mitigation.      Buchanan  10.  Poison   v.   State,    137   Tnd.    519, 

V.  State,  TOO  Ga.  75;  Harris  v.  State,  holding  that  on  an  indictment  for  rape 

37  Tex.  Crim.  454.  the  defendant  may  be  convicted  of  an 

Error  Cured  by  Verdict.  —  Where  the  assault  and  battery  with  intent  to  corn- 
defendant  was  indicted  for  an  assault  mit  rape.     See  also  Rapb. 
with  intent  to  commit  murder,  and  the  6ftS.     8.  State  v,  Brechblll,  10  Kan. 
jury  found  him  guilty  of  an  aggravated  App<  575,  62   Pac.    Rep.  251;  State  v, 
assault,  a  lesser  offense,  any  injury  to  Triplett,  52  Kan.  678. 
the   appellant   by   reason  of  any  sup-  0.  Keeling    v.    State,    (Tex.    Crim. 
posed  error  in  submitting  the  issue  of  1898)  47  S.  W.  Rep.  378. 
an   assault   with   intent   to  murder  is  Indiotment  ft>r  Aaeanlt  vlth  Intent  to 
eliminated  by  the  verdict.     Tollett  v.  Commit  Bape.  —  The  defendant  may  be 
State,  (Tex.  Crim.  1900)  55  S.  W.  Rep.  convicted  of  simple  assault  where  the 
335.  indictment  is  for  an  assault  with  Intent 

§55.      8.    State    v.    McDonald,    T4  to  commit  rape.     State  v.  White,  52 

Utah  T73,  Mo.  App.  285.     See  also  Rap^ 
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859.     Aiianlt  with  Intent  to  Kill.  —  See  note  3. 

b.  Sufficiency  of  Verdict.  —  See  note  5. 

861.     See  note  i. 

863,    IV.  Civil  Action  for  Damages  —  1.  Setting  Forth  Dam- 
ages, —  See  note  i. 

[General  Beqniiltee  of  Declaration  or  Complaint.  —  The  declara- 
tion or  complaint  must  allege  facts  necessary  to  constitute  an 
assault  at  common  law  or  under  the  statute  relied  upon.  See 
note  I  a.] 

8M«    8.  West   V,  Territory,  (Ariz,  emplary   Bamagee    Are    Demanded    the 

1894)  36  Pac.   Rep.   20Q,  holding  that  amount  of    each   should    be    alleged. 

altboQgh  the  crime  of  an  assault  with  Berryman  ?/.  Cox,  73  Mo.  App.  67. 

a  deadly  weapon  is  not  a  part  of  the  Averment  of  Xalioiont  Intent.  —  Since 

crime  of  an  assault  to  commit  murder,  exemplary    damages    are    dependent 

vet  where  an  indictment  charging  the  upon  the  aggravated  nature  of  the  as* 

last-mentioned  offense  also  charges  the  sault,  malicious  intent  should  be  set 

former,   the  defendant   may   be    con-  up,  though  it  is  not  necessary  to  use 

victed  of  the  lesser  offense.  the  word  *'  malice.'*     Lyddon  v.  Doee, 

6.  McCulIoch  V,  State,  (Tex.  Crida.  81  Mo.- App.  71;  Sloan  v.  Speaker,  63 

1901)  65    S.    W.   Rep.  94;    Styles    v.  Mo.  App.  391. 

State.  37  Tex.  Crim.  599.  \a.  Rankin  v.  Sievern,  etc.,  R.  Co., 

861.    1.  The  Yerdiet  Kurt  Find  the  58  S.  Car  532;  Shapiro  tr.  Michelson,  19 

Degree  of  the  OfTenie  if  more  than  one  Tex.  Civ.  App.  615. 

degree    is    submitted    to    the    jury.  Assanlt  npon  Woman.  —  In  an  action 

Rousey  v.  State,  (Tex.  Crim.  1901)  65  by  a  woman  to   recoi^er  damages  for 

S.  W.  Rep.  372;  Millard  v.  State,  (Tex.  criminal  assault,  a  very  general  state- 

Crim.  1900)  59  S.  W.  Rep.  273;  Styles  ment  of  the  facts  of  the  assault  is  good 

V,  State,  37  Tex.  Crim.  599;  Hays  v,  as  against  a  general  demurrer.     Bor- 

State,   33   Tex.   Crim.    546.      Compare  muth  t^.  Beyer,  3  Ohio  Dec.  312. 

Pearce  v.  State,  37  Tex.  Crim.  643,  in  The  allegation,  in  substance,  that  the 

which  case  it  was  held  that  where  the  defendant  took  hold  of  the  plaintiff's 

defendant  is  indicted  for  aggravated  arm,  and  by  words  of  persuasion  alone 

assault,  and   the  jury   is  charged   on  tried   to  induce  the  plaintiff  to  grant 

both  aggravated  assanlt  and   simple  the  favor  of  sexual  intercourse,  does 

assault,  a  verdict  of  guilty  is  sufficient  not  set  up  a  cause  of  action.     Prince 

if  the  fine  assessed   is  applicable   to  r.  Ridge,  (Supm.  Ct.  Tr.  T.)  32  Misc. 

either  an  aggravated  or  a  simple  as-  (N.  Y.)  666. 

sault.    And  see  Davis  v.  State,  35  Fla.  An  Averment  of  Care  on  the  Part  of  the 

614,  in  which  case  the  defendant  being  Plaintiff  for  his  own  safety  is  not  neces- 

indicted  for  an  assault  with  intent  to  sary.     Chicago,  etc.,  R.  Co.  z^.  Doherty, 

commit  a  felony,  it  was  held  that  the  53  111.  App.  282.     And  see  generally 

verdict  need  not  specify  the  degree  Contributory  Negligrnce. 

of    the  offense  intended   to   be   com-  Slanderous  Words  may  be  set  up  for 

mitled.  the  purpose  of  showing  intent.     Del- 

66d*  1.  Harshman  v.  Rose,  50 Neb.  mage  v.  Crow,  (N.  Y.  City  Ct.  Gen.  T.) 
113,  in  which  case  the  petition  alleged  22  Misc.  (N.  Y.)  511,  (Supm.  Ct.  App. 
special  damages  in  the  sum  of  eight  T.)  23  Misc.  (N.  Y.)  326. 
dollars  expended  for  medical  attend-  Matters  of  Aggravation  need  not 
ance,  and  demanded  one  thousand  dol-  necessarily  be  pleaded  if  the  assault  is 
lars  damages  for  the  injuries  which  alleged  to  have  been  unlawfully  made. 
were  set  forth.  It  was  held  that  the  List  tr.  Miner,  74  Conn.  50;  Reizenstein 
plaintiff  was  entitled  to  recover  for  v.  Clark,  104  Iowa  287:  Pierce  v.  Car- 
such  physical  and  mental  suffering  as  penter,  65  Mo.  App.  191. 
was  the  natural  and  proximate  result  Yarianoe.  —  In  a  civil  action  the  rules 
of  the  wrong  complained  of,  and  was  of  pleading  in  criminal  prosecutions, 
not  restricted  to  the  special  damage  that  one  charged  with  a  battery  may 
alleged.  Citing  2  Encvc.  of  Pl.  and  be  convicted  of  an  assault,  do  not  ap- 
Pr.  862.     And  see  Damages.  ply,  and  where  a  complaint  alleges  an 

Where    Both    Compensatory    and    Ex-  assault   ^nd  tottery  recovery  canno^ 
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863.  3.  Pleading  Justification.  —  See  note  3. 
863.  4.  Damages  Becoyerable.  —  See  note  2. 
8*4.     [5.  Instructions.  —  In  giving  or  refusing  instructions  to 

be  had  for  a  simple  assault.    Shapiro  AoUon  Against  Master  for  Assault  Com- 

V.  Micbelson.  19  Tex.  Civ.  App.  615.  mittod  by  Servant.  —  The  declaration  io 

Objection  Waived,  —  Where,  in  an  ac-  an  action  afi^ainst  a  master  for  an  as- 

tion  for  damages,  there  is  a  vaiiance  sault  committed  by  his  servant  must 

betvfeen  the  allegations  of  the  petition  allege  facts  which  show  the  master's 

and  the  proof  as  to  the  nature  of  the  liability.     Tomlin  v,  Hiidreth,  65  N.  J. 

injuries  resulting  from  an  assault,  ob-  L.  438.    See  also  Master  and  Servant. 

jection  cannot  be  raised  for  the  first  Insufficient  Allegation,  —  A  complaint 

time  on  appeal.     Reizenstein  v,  Clark,  which  alleges  that  the  defendant  was 

104  [owa  287.  present  when  his  servant  assaulted  the 

Criminal    Proooadingt    Inititatad.   —  plaintiff,  but  fails  to  aver  that  the  as- 

Where  a  declaration  In  trespass  for  an  sault  was  instigated  or  sanctioned  by 

assault  does  not  allege  that  criminal  the  master  or  that  it  was  done  while 

proceedings  had  been  instituted  against  engaged  in  the  master's  business,  is 

the  defendant,  in  accordance  with  Gen.  fatally  defective.     Andersen  r.  Schle- 

Laws  R.  I.,  c.  233,  g  16,  noncompliance  singer,   (Supm.   Ct.   Tr.   T.)  16   Misc. 

with  the  statute  cannot  be  raised  by  (N.  Y.)  535. 

demurrer.     Harford  v.  Carroll,  21  R.  869.    8.  Illinois  Steel  Co.  v.  Novak, 

I.  srs.  184  111.  501:  Smith  v,  Wilson,  21  R.  I. 

Joinder  of  Cansao  of  Action.  —  Two  or  327,  in  which  cases  the  court  cited  2 

more  causes  of  action  for  assault  may  Encyc.  of  Pl.  and  Pr.  862.    See  also 

be  joined    in    the  same    declaration.  Grace  v.   Teague.  81  Me.  559:  Omo- 

Sloan  V,  Speaker,  63  Mo.  App.  321.  hundro  v,  Emerson,  80  Mo.  App.  317; 

Where  there  are  two  counts  alleging  Sloan  v.  Speaker,  63  Mo.  App.  321; 
two  separate  assaults,  a  recovery  can  Mangold  v.  Oft,  (Neb.  1901)  88  N.  W. 
be  had  for  either  or  both  of  the  assaults,  Rep.  507;  Barr  v.  Post,  56  Neb.  698; 
and  it  is  error  to  instruct  the  jury  that  Wilken  v,  Exterkamp,  102  Ky.  143.  In 
the  right  of  recovery  for  one  assault  the  last  case  it  was  held  that  in  a  plea 
depends  upon  its  connection  with  the  of  not  guilty  the  defendant  cannot  in- 
other.  Lee  V,  Springer.  73  Vt.  183,  troduce  evidence  to  show  that  the 
citinj^  I  Encyc.  of  Pl.  and  Pr.  164,  plaintiff  first  assaulted  him. 
i6q.  The  defendant  may  amend  his  an- 

Trospasi  upon  Personalty  and  Aisanlt  swer  before  verdict  and  plead  justifica- 

and  Battery.  —  In  New  York  it  has  been  tion.     Hannabalson  v.  Sessions,  (Iowa 

declared  under  Code  Civ.  Pro.  N.  Y.,  1902)  90  N.  W.  Rep.  93. 

g  484.  that  cases  of  action  for  trespass  Soqnisite  Allegationi  of  Jnstiilcation. 

upon  personalty  and  an  assault  and  — In  setting  up  matters  of  justification 

battery    may    be    joined.      Doyle    v.  or  in  miiigation  the  averments  must 

American  Wringer  Co.,  60  N.  Y.  App.  clearly   refer  to  the  occurrence  upon 

Div.  525;  Gri^th  v.  Friendly,  (Supm.  which  the  action  is  founded.     Pyle  v. 

Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  393.  Peyton,  146  Ind.  90. 

A  Count  Quare  Clausum  Fregit  may  Under  a  Plea  of  Son  Aisaalt  Domemo 

be  joined  with  a  count  for  trespass  on  the  defendant  may  show  that  a  particu- 

the  person  and    a   recovery   had   for  lar  wound  was  not  the  result  of  his  act. 

both,  when  the  averments  are  such  as  Watson  v.  Hastings,  i  Penn.  (Del.)  47. 

to  show  but  one  transaction.     Henry  863.    2.  Conntordaim  by  Defsndant. 

V,  Carlton.  113  Ala.  636.  —  In  order  10  constitute  a  valid  coun- 

Several  Defendants.  —  In  an  action  in  terclaim,  an  assault  committed  by  the 

trespass  against  several  defendants,  a  plaintiff  upon  the  defendant  must  have 

complaint   which  avers    that    two  or  arisen  out  of  the  same  transaction  or 

more  assaulted   the   plaintiff  imports  be  related  to  the  sabject-matter  of  the 

that  the  assault    was  joint,  and  evi-  action,  as  prescribed  by  statute,  and 

dence  that  one  of  the  defendants  com-  must  be  set  up  as  the  statute  provides, 

mitted  an  assault  at  one  time  and  the  Pelton   r.    Powell,   96  Wis.  473.    See 

others  at  a  different  time  will  not  be  also  Barr  r.  Post,  56  Neb.  698:  Murphy 

admissible  in  support  of  the  averment,  z/.  McQuade.  (N.  Y.  City  Ct.  Gen.  T*) 

Henry  v,  Carlton,  113  Ala.  636.  20  Misc.  (N.  Y.)  671. 
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the  jur>'  in  an  action  for  assault  and  battery,  the  court  is  governed 
to  a  large  extent  by  the  general  rules  applicable  to  the  instruc- 
tion of  juries,  as  will  appear  from  the  cases  cited.     See  note  i«.] 

S64.     la.  EzemplArj  DamagM.  — -  In  on  the  person  of  the  plaintiff  in  a  ma- 

an  action  for  indecent  assault,  where  licious    manner    they    may  give    ex- 

the  complaint  alleged  that  the  defend-  emplary    damages,    since    exemplary 

am    violently  assaulted  the   plaintifif,  damagesaredependent  upon  malicious 

and  against  her  will  debauched  and  intent.     Badostain  v.  Grazide,  115  Cal. 

carnally  knew  her,  an  instruction  that  425. 

the  jury  are  at    liberty   to  give  ex-  Invading  Provinoe  of  Jury.  —  In  Hayes 

emplary  damages  if  they  find   wilful  v,   Sease,    51   S.    Car.    534,    the    court 

and  malicious  misconduct  on  the  part  charged  the  jury:    "  Having  admitted 

of  the  defendant  is  proper,  even  though  the  battery,  if  he  [the  defendant]  has 

express  malice  was  n6t  charged  in  the  not  shown  a  legal    justification   (and 

complaint.     List  z'.  Miner,  74  Conn.  50.  words  spoken   would   not   be  a  legal 

Where  the  Iisne  of  Exemplary  DamagM  justification)  it  is  your  duty  10  find  a 

Ii  Abandoned  by  the  plaintiff  it  is  error  verdict  for  the  plaintiff."     It  was  held 

to  instruct  that  *'  an  assault  or  an  as-  that  this  language  in  the  charge  did 

sault  and  battery  becomes  aggravated  not  deprive  ttie  defendant  of  his  right 

when  committed  by  an  adult  male  per-  to  have  the  jury  pass  upon  the  ques- 

son   upon   the   person  of  a   female."  tion  as  to  how  far  opprobrious  words 

Texas  Coal,  etc.,  Co.  v.  Arenstein,  22  should  go  in  mitigation  of  damages. 

Tex.  Civ.  App.  441.  Freeomption  of  Defendant's  Innooenoe. 

Definition  of  Offenie. —  In  a  civil  ac-  — Where  the  court  correctly  en umer- 
tion  for  an  assault  and  battery,  it  is  ates  what  must  be  shown  by  the  plain- 
not  necessary  for  the  court  to  give  the  tiff  by  a  preponderance  of  the  evidence, 
jury  a  technical  definition  of  assault  without  making  mention  of  the  pre- 
and  battery.  Hendricks  v.  Fowler,  9  sumption  that  the  defendant  is  in  no- 
Ohio  Cir.  Dec.  209,  16  Ohio  Cir.  Ct.  cent,  the  instruction  is  sufficient  as 
597.  against  a    party    who    does    not  ask 

Using  the  Words  " the  Unlawful  Aot  of  further   instructions.      Treschman   v, 

the  Defendant"  is  not  erroneous  when  Treschman.  (Ind.  App.  1901)  61  N.  E. 

given  in  a  charge  in  connection  with  Rep.  964. 

the  words  *' if  they  shall  find  that  de-  Failure  to    Define   "Malice"    and   to 

fendant    assaulted    and   struck   her.*'  charge  that  the  burden  of  proving  it  is 

Thillman  v.  Meal,  88  Md.  525.  upon  the  plaintiff  is  not  error,  where 

Malieions  Intent.  —  It  is  held  error  to  such  specific  instruction  is  not  re- 
instruct  that  if  the  jury  believe  that  quested  by  I  he  defendant.  Reizenstein 
the  defendant  committed  the  battery  v,  Clark,  104  Iowa  287. 
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ASSIGNMENT  FOR  BENEFIT  OF 

CREDITORS. 

866.  I  Coxnio  IH  vvdeb  Assigitkevt  —  1.  Oenerally.  —  See 

note  1. 

867.  2.  How  to  Come  In  —  Baooming  PMrty  to  AnlgiuikMit.  —  See 

note  4. 

868.  3.  Time  to  Come  In.  —  See  note  i. 

statutory  Proviiioiif  m  to  Time.  —  See  notes  3?  4* 

869.  See  notes  3,  4,  7. 

866.     1.  Most  Aooejit  or  Sijeot.  —  lief,  even  conceding  that  the  assii^nee 

Ohio  Cultivator  Co.   v.  People's  Nat.  cannot    act    arbitrarily    In     refusing 

Bank.  22  Tex.  Civ.  App.  643,  holding  further  time.     National  Bank  of  Com- 

that  a  creditor  cannot  accept   a  pre-  merce  v,  Bailey,  179  Mass.  415. 

ferred   claim   and   at   the   same  lime  8.  Rassieur  v,  Jenkins,  170  111.  503; 

attack  it  as  fraudulent.  Moody  r.  Tem-  H.  B.  Claflin  Co.  v.  Kelley,  169  111.  20. 

pieman,  23  Tex.  Civ.  App.  374,  holding  A  Creditor  Who  Eai  Hot  Filed  Hli  Claim 

that  ihe  assignee  has  the  right  10  re-  cannot  question  an  order  made  in  the 

quire  an  unconditional  acceptance.  assignment  proceeding  by  a  creditor's 

Attaehing  Without  Knowledge  of  As-  bill.    Taylor  v.  Setter,   100  111.   App. 

■ignment.  —  In  National  B-ink  of  Com-  643. 

merce  v.  Graham,  16  Colo.  App.  498,  Extenaion  by  Court.  —  The  statutory 

it  was  held  that  where  an  attachment  limitation  as  to  time  of  filing  claims  is 

was  levied  on  the  same  da 7,  but  after  not  absolute,  but  in  exceptional  cases 

the  assignment  was   made  and  with-  the    County    Court   may  exercise    its 

out  knowledge  of  the  assignment,  this  equitable  powers  to  extend  the  limita- 

is  not  claiming  against  the  assignment,  tlon  so  imposed.     Joliet  Nat.  Bank  v, 

and  the  attaching  creditor  may  credit  O'Donnell,  165  111.  32. 

his  claim  by  the  amount  so  realized  4.  Petition  for  Preferenoe.  —  The  statu, 

and  apply  Co  the  assignee  for  allowance  tory  time  for  filing  claims  does  not  con> 

of  the  balance  of  his  claim  against  the  trol  the  case  of  a  petition  to  have  a 

estate.  claim  which  was  filed  in  proper  time 

For  Debt  Contraoted  by  Asiignee.  —  made  a  preferred  claim.     Matter  of 

Where  an  assignee  contracts   a  debt  Knapp,  loi  Iowa  488. 

under  the  order  of  the  court  he  is  per-  §60.     8.  Ezteniion  of  Time  on  Ao- 

sonally   liabls,  and   his  creditor  may  oount  of  Bad Hotioe.  —  Where  the  statute 

take  a  dividend  from  the  estate  and  provided  not  merely  that  notice  should 

sue  the  assignee  for  the  balance,  and  be  given  to  creditors  to  bring  in  their 

these    remedies    are    not    repugnant,  claims  within  a  fixed  period,  but  also 

Smith  V.  Williams,  178  111.  420.  that  the  noifce  should  warn  the  creditor 

967.    4.  Oral  Agreement  to  ABient  in  that  the  result  of  his  failure  to  present 

Writing.  —  See  Roberts  v.  Norcross,  69  his  claim  within  such  time  would  for- 

^'  H-  533-  ever  bar,  a  notice  which  does  not  so  in- 

S6§.     1.  National    Bank    of    Com-  form  the  creditor  of  the  result  of  his 

merce  v.  Bailey,  i7Q  Mass.  415.  failure   to   present  his  claim  will  not 

If  the  Amignee  May  Extend  the  Time,  bar  him  if  he  fails  to  present  it  within 

under  the  provisions  of  the  deed,  and  the  time  and  the  Orphans'  Court  has 

he  does  so,  he  cannot  be  required  by  power  to  make  an  order  for  the  exten- 

suit  to  further  extend  the  time,  and  sion  of  the  time.     Matter  of  Elmer,  60 

an  allegation   in  such  a  suit  that  the  N.  J.  Cq.  343. 

assignee  is  acting  from  improper  mo-  4.  The  assignee  is  not  required  to 

tivcs  is  not  sufficient  to  justify  the  re-  pass  upon  a  claim  which  has  not  been 
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870.    n.  Suits  to  Pbotigt  AflttGHXi)  Pbopebtt  —  1.  Suits  by 
Assignee.  —  See  note  i . 

filed,  and,  the  assignment  having  been  Inlbrmsl  Bemedy  upon  DiasQlution  of 
made  several  years  before,  the  creditor  Levy.  —  Where  ihe  levy  of  an  execution 
cannot  come  in  on  the  final  accounting  was  dissolved  by  an  assignment,  the 
and  have  his  claim  determined  where  assignee  and  (he  judgmonc  debtor  are 
such  attempt  would  delay  and  hinder  allowed  to  petition  the  court  for  an 
the  other  creditors  who  are  entitled  orderdlrecting  the  marshal  to  turn  over 
to  the  fund  and  who  would  not  be  paid  the  property  to  the  assignee  and  to  set 
until  after  a  long  litigation  which  aside  the  writ,  etc.  This  informal  pro- 
would  eat  up  the  whole  estate.  Matter  cedure  is  allowable  for  the  speedy  de- 
of  Carter,  21  N.  Y.  App.  Div.  118.  termination  of  the  rights  involved,  in 

§69.  ?•  Haynie  v,  Blum,  (Tex.  Civ.  the  interest  of  the  claimant  of  the  prop- 

App.i894)28S.W.Rep.368,  holding  that  erty  and  of  the  officer.     Brochon  v. 

actual  notice  by  receipt  of  a  copy  of  the  Wilton.  (C.  C.  A.)  91  Fed.  Rep.  617. 

assignment,  though  there  was  no  publi-  Legal  Oapaoity  —  Bead  and  Inventory, 

cation  of  notice,  is  sufficient  to  charge  -^  Conceding  that  the  assignment  of 

the  parly  under  the  statute;  Patty  t/.  an  insurance  policy  is  an  assignment 

City  Bank,  15  Tex.  Civ.  App.  475;  De  for  the  benefit  of  creditors,  an  assignee 

Walt  V.  Zeigler,  9  Tex.  Civ.  App.  89;  has   no  legal  capacity  to  sue  for  the 

Moody  V.  Templeman,   33  Tex.  Civ.  proceeds  thereof   without  giving  the 

App.  374,  holding  further  that  when  a  bond  and  filing  the  inventory  required 

good    excuse    is  shown    for  delay  a  by  statute.     Westchester  F.  Ins.  Co.  v, 

creditor  may  accept  after  the  expira-  Blackford.  2  Indian  Ter.  370. 

tion   of  the  time,  but  he  will  not  be  Foreign  Asiignmont.  —  In  Watson  v. 

allowed  to   excuse  his   delay   on   the  Holden,  58  Kan.  657.  it  was  held  that 

ground  that  he  was  awaiting  the  result  foreign  assignees   cannot   maintain   a 

of  a  suit  to  avoid  the  assignment.    See  suit  for  land  In  Kansas  as  against  at- 

also  Hamblen  v.  Tuck,  (Tex.  Civ.  App.  taching  creditors.     See  also  infra^  II. 

1898)  45  S.  W.  Rep.  175.  2.  r.  Suits  to  Avoid  Attackmtnt  Proceed- 

§TO.  1.  Congress  Constr.  Co.  v.  ings,  note  2. 
Farson,  etc.,  Co.,  199  III.  398;  Glbbe  After  Diioharge.  —  The  legal  title  to 
V,  Montcalm  Circuit  Judge,  123  Mich,  corporate  stock  vests  in  the  assignee 
615,  holding  that  objection  to  suit  by  and  remains  in  him  until  disposed  oi 
an  assignee  on  a  note  assigned,  on  the  by  some  judicial  proceeding,  and  his 
ground  that  the  statute  requires  the  right  to  have  such  property,  discovered 
assignee  to  sell  the  assigned  property  after  his  discharge,  is  not  defeated  by 
at  public  or  private  sale,  etc.,  will  his  previous  discharge.  St.  George's 
not  be  upheld,  as  it  is  no  concern  of  Church  Soc.  v.  Branch,  i^  Mo.  226. 
the  debtor  whether  the  assignee  or  his  Money  Paid  Ont  by  Aasignee.  —  If  one 
vendee  brings  the  suit,  the  statute  as  assignee  pay  out  money  improperly 
being  for  the  benefit  of  creditors,  and  from  the  trust  fund,  the  right  of  action 
not  of  the  debtors  of  the  estate:  Boyn-  to  recover  it  back  is  not  in  him  person- 
ton  r;.  Roe,  114  Mich.  401;  Davies  v.  ally  but  as  assignee,  and  if  he  is  re- 
Dow,  80  Minn.  223;  Schneider-Davis  motred  as  assignee  such  right  passes 
Co.  ZA.  Brown,  (Tex.  Civ.  App.  1898)468.  with  the  rest  of  the  trust  estate  10 
W.  Rep.  108,  holding  that  an  assignee  his  successor.  Mitchell  v.  Stoddard 
is  entitled  to  recover  the  full  value  County  Bank,  (Ky.  X901)  65  S.  W. 
of  the  goods  wrongfully  seized  by  a  Rep.  839. 

nonaccepting  creditor,  notwithstanding  On   the  other  hand,    where  an  as- 

the   assignee    had    in   his    possession  signee   is   required   to   pay  a  debt  in 

funds  amply  sufficient  to  satisfy  the  order  to  get  possession  of  collaterals 

debts  due  to  all   the  accepting  cred-  and  thus  prevent  their  sacrifice,  he  is 

itors.  the  legal  representative  of  the  assignor 

Aetion  of  Trover.  *-^  Davies  zr.  Dow,  and  may  recover  back  usury  included 

80  Minn.  223;  Miller  v,  Waite,  59  Neb.  in  the  payment.     Louisville  Trust  Co. 

319:  Rock   Island   Plow   Co.   v.    Hill,  v,  Kentucky  Nat.  Bank,  87  Fed.  Rep. 

(Tex.  Civ.  App.  189s)  32  S.  W.   Rep.  143* 

S42.  Snit  Against  an  Aasignee.  —  Where  an 

Belief  at  Law.  —  But  compare  Taylor  assignment  is  made  under  the  statute 

V.  Evans,  16  Tex,  Civ,  App.  409.  to  two  assignees  and  one  of  them  is  in- 
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SyO,  [He  stands  in  the  shoes  of  the  assignor  except  where, 
by  particular  statutes  and  for  particular  purposes,  he  represents 
the  creditor;  he  may  pursue  any  remedy  which  the  assignor 
might  have  pursued,  and,  in  cases  not  within  the  statutory  excep- 
tion, his  title  will  be  subject  to  the  same  equities  that  might  have 

been  urged  against  the  assignor.  See  note  ia.'\ 

8T1.    2.  Usual  Forms  of  Action  —  b.  Replevin.  —  See  note  3. 

debted  to  the  estate,  the  court  cannot  Trust  Co.   v.  Webber,  109  Mich.  87; 

enter  separate  judgment  against  him  Dickson    v     Kittson,    75    Minn.    t68; 

upon  a  mere  rule  to  show  cause  why  Evans-Snyder-BueU  Co.  v.  Turner,  143 

such  judgment  should  not  be  entered.  Mo.   638;  Lancaster  County   Bank   v. 

but  the  assignee  is  emitted  to  a  trial  Gillilan,   49  Neb.    165;  EI   Reno  First 

by  jury  if  he  denies  liability,  and  the  Nat.   Bank  v.   Salyer.  (Okla.   1897)  50 

court  should  appoint  an  assignee  for  Pac.  Rep.  77,  holding  that  under  the 

the    purpose    of    suing    the    original  statute    the    assignee    represents    the 

debtor  assignee  and  establishing  the  creditors  and  may  resist  a  claim  upon 

clnim   against   him.     Jn  re  Excelsior  any  ground  available  to  creditors  and 

Mfg.  Co.,  164  Mo.  316.  which  would  not  be  available  to  the  as- 

A  Stipulation  by  a  Trustee  and  a  debtor,  signor;  Dittman  v.  Weiss,  87  Tex.  614; 

who  had  taken  proper  steps  to  have  a  Momsen  v,  Noyes,  105  Wis.  565.     See 

claim    for   set  vices   rendered    the    as-  also   infra^    IV.   2.   By  Statute — Right 

signee  (whom   the  trustee  succeeded)  Governed  by  Statute,  note  I. 

passed  upon  in  the  County  Court,  that  A  Cause  of  Aotion  for  a  Statutory  Pen- 

the  trustee  should  take  judgment  for  alty  do^s   not  pass  up  the  assignment 

the  claim  against  defendant,  but  that  to  the  assignee.     The  enforcement  is 

execution  should  not  issue  until   de-  a  personal   privilege  to  the  party  ag- 

fendant's  claim  could  be  passed  upon  grieved.     He  could  not  be  compelled 

by  the  county  judge,  and  that  if  allowed  by  his  creditors  to  bring  the  action  to 

It  should  be  credited  on  the  judgment,  enforce   the   penalty   when   it  has  no 

cannot    be   violated    by    the    trustee,  right  to  do  so  by  the  assignee.    The 

EUimes   v.    Bagg,   8   N.  Y.  App.    Div.  assignee  in  such  a  case  is  not  a  debt- 

541.  or's  "  legal  representative  **  within  the 

Defense.  —  The  debtor  of  the  assignor  terms  of  the  statute  giving  the  penalty, 

cannot  set  up  in  avoidance  of  the  as-  Osborn  v.  Athens  First  Nat.  Bank,  175 

signment   matter    which   is  available  Pa.  St.  494. 

only  to  creditors  at  their  election.  §71.  8.  Intervention  by  Asngnee. — 
Missouri,  etc., -R  Co.  v.  Fuller,  (C.  C.  Where  an  assignee  voluntarily  inter- 
A.)  72  Fed.  Rep.  467.  venes  in  a  replevin  suit  as  the  defend- 
So  in  an  action  by  a  trustee  against  ant  therein  to  protect  goods  which  he 
altaching creditors,  an  answer  that  the  asserts  belonged  to  his  assignor  when 
trust  was  intended  as  a  general  assign-  the  deed  of  assignment  was  executed, 
ment,  and  as  such  was  invalid  because  he  is  not  estopped  in  such  intervention 
it  did  not  provide  for  the  transfer  of  from  challenging  the  validity  of  the 
the  individual  property  of  the  mem-  writ  under  which  plaintiff  would  take 
bers  of  the  firm,  is  defective  in  not  goods;  the  writ  being  void,  the  as- 
stating  that  the  members  of  the  firm  signee  may  set  up  such  fact.  Taylor 
had  other  properly.  Hamilton  Brown  v.  Ellis,  200  Pa.  St.  191. 
Shoe  Co.  V,  Mayo,  8  Tex.  Civ.  App.  Where  the  Assignment  Was  Void  a 
164.  contention  by  the  assignee,  in  an  ac- 
$70.  \a,  Sampson  v.  Jackson,  103  tion  of  replevin  by  him  against  an  offi- 
Ala.  550;  Georges.  Pierce,  123 Cal.  172;  cer  who  had  levied  an  attachment  on 
Knights  c/.  Martin,  155  III.  486,  holding  the  pr6perty,  that  the  assignee  was  an 
that  an  assignee  may  move  to  set  aside  a  officer  of  the  court  and  the  plaintiff  in 
confessionof  judgment  by  the  assignor,  attachment  had  not  obtained  permis- 
notwithstanding  the  rule  that  no  one  sion  of  court  to  levy  the  attachment, 
but  a  party  to  a  judgment  or  execution  was  held  10  be  without  force,  since,  the 
can  move  to  set  aside  the  judgment  or  assignment  being  void,  there  was  in 
quash  the  execution;  Ringen  Stove  fact  no  assignee.  Mosconi  v.  Burchi- 
Co.  V.  Bowers,  109  Iowa  175;  Michigan  nell,  7  Colo.  App.  433. 
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87a.    c.  Suits  to  Avoid  Attachment  Proceedings.  — 

See  note  2. 

87ti,    3.  Complaint.  —  See  note  2. 

Aisignmeiit  m  Part  of  Complaint.  —  See  note  3. 

876.  4.  Parties.  —  See  note  2. 

877.  m.  Suits  bt  Cseditobs  to  Protect  Assigned  Pbofebtt 
—  1.  When  Creditors  May  Sue.  —  See  note  2. 

S73.  8.  Intervontion  —  Intervention  tion  had  complied  with  the  laws  of  the 
by  InterpUa,  —  Under  the  statutes  of  state  where  the  suit  is  brought  to  ad- 
some  states  an  assignee  may  defend  in  mit  it  to  engage  in  business  there,  nor 
an  attachment  sued  out  against  the  as-  is  it  necessary  to  allege  the  condition 
signor.  Ringen  Stove  Co.  v.  Bowers,  of  the  laws  of  the  slate  of  the  corpora- 
109  Iowa  175,  holding  that  the  assignee  tion*s  domicil  as  to  Its  right  to  make 
may  counterclaim  damages  on  the  at-  an  assignment.  Miller  v,  Goodman, 
tachment  bond  for  the  wrongful  suing  15  Tex.  Civ.  App.  244. 
out  of  the  attachment;  F.  O.  Sawyer  Confined  to  Theory  of  Complaint. — 
Paper  Co.  v.  Continental  Printing  Co.,  Where  the  complaint  by  an  assignee  is 
77  Mo.  App.  184;  Parlin,  etc.,  Co.  v,  ostensibly  for  a  conversion,  and,  de- 
Schram,  4  Okla.  651.  And  another  fendant  being  a  nonresident,  plaintiff 
statute  empowering  an  assignee  to  causes  an  attachment  to  issue  and  be 
brini^  an  action  for  the  recovery  of  the  levied  on  defendant's  property,  and 
assignor's  estate,  does  not  affect  the  thus  forces  him  to  appear  to  defend 
right  to  defend  in  such  attachment,  his  property,  it  would  be  a  breach  of 
F.  O.  Sawyer  Paper  Co.  v.  Continental  comity  amounting  to  a  fraud  to  allow 
Printing  Co.,  77  Mo.  App.  184.  plaintiff  to  change  front  and  treat  the 

Foreign    Assignee,  —  In    Happy    v,  action   as  one  to  set  aside  a  transfer 

Prickett,  24  Wash.  290,  it  was  held  that  and  for  recovery  of  property.     Hay  v. 

while  an   assignee   under  an  assign-  Tuttle,  67  Minn.  56. 

ment  in  another  state  for  the  benefit  of  8.  Failure  to  File  as  Exhibit  cannot  be 

creditors  there  could  not  take  property  raised   for  the  first    time    on    appeal 

in  Washinf^ton  as  against  resident  at-  under  the   assignment  that  the  com- 

^taching  creditors,  he  should  be  allowed  plaint  does  not  state  facts  sufficient  to 

to  intervene  for  the  purpose  of  testing  constitute  a  cause  of  action.     Searles 

the  validity  of  the  claims  sued  on,  and  v.  Little,  153  Ind.  432. 

if  they  were  illegal  or  were  not  sus-  876,     8.   Congress  Constr.   Co.   v, 

tained,  the  property  would  be  subject  Farson,  etc..  Co.,  199  111.  398,  holding 

to  the  claim  of  the  assignee.  that  this  right  does   not  prevent  the 

S75.    2.  See  Searles  v.  Little,  153  assignee  from  suing  in  the  name  of 

Ind.  433,  wherein  a  complaint  in  an  the  assignor,  if  he  so  chooses,  citing  7 

action  to  set  aside  a  prior  conveyance  Encyc.  of  Pl.  and  Pr.  734. 

was  held  good,  though  prolix  and  con-  Judgment  Debtor  of  Auignor. —  Where 

taining  unnecessary  matter.  an  assignee  seeks  to  have  the  lien  of, 

Aooi^tanoe  \rs  BeneflciariM.  —  In    an  a  deed  of  trust  executed  by  the  judg- 

action  by  a  trustee  against  an  attaching  ment  debtor  of  the  assignor  postponed 

creditor  and  the  officer  who  levied  the  to  the  lien  of  the  judgment  in  favor  of 

writ,  it  is  not  necessary  to  allege  or  the  assignor,  the  judgment  debtor  is  a 

prove  that  all  the  beneficiaries  had  ac-  necessary  party.     Larson  v.  Ross,  10 

cepted,  and   an  allegation   that  some  Colo.  App.  267. 

had  accepted  will  admit  proof  of  who  S77.    8.  Loucheim  v.  Casperson,  61 

they  were,   and   in   this    respect    the  N.  J.  Eq.  529;  Terhune  v.  Sibbald,  55 

pleading  is  sufficient.       Rock    Island  N.  J.  Eq.  236;  Maas  v.  Falk,  146  N.  Y. 

Plow  Co.  V,  Hill,  (Tex.  Civ.  App.  1895)  34;  Dittman  v.  Weiss,  87  Tex.  614:  H. 

32  S.  W.  Rep.  242.  B.  Claflin  Co.  v.   Middlesex  Banking 

Allegations  as  to  Foreign  Corporation.  Co.,    113    Fed.     Rep.    958.      Compare 

—  If  an   assignment  is  shown    it    is  Cornell  v.  Suiter,  23  Ohio  Cir.  Ct.  384. 

prima  facie  evidence  of  plaintiff's  right  Ko  Provions  BeqnMt  to  Bring  Suit.  — 

to  sue,  and   where  the  su]t  is  by  an  The  requirement  that  the  assignee  be 

assignee  of  a  foreign  corporation  it  is  requested  to  proceed  is  based  upon  the 

not  necessary  to  allege  that  the  dorpora-  assumption   that  he   is  living  and  Is 
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879.    8.  necessary  Steps  Before  Supplanting  Assignee,  —  See 

note  I. 

17.  Actions  to  Set  Aside  Pbiob  F&atouleht  Cowbt- 
ANCEs  —  1.  At  Common  Law.  —  See  note  3. 

880.  Exhaustion  of  Legal  Bemadies.  —  See  note  2. 

881.  2.  By  Statute.  —  See  note  4. 

883.     Bight  Ooyerned  by  Statnto.  —  See  note  I. 

not  himself  a  party  to  the  fraudulent  remedy  by  action  to  compel  the  execu- 

disposition  of  the  property.     Loucheim  tion  of  the   trust.     West  v.  Gribben, 

V.   Casperson,  61   N.   J.    Eq.   529;    so  (Ky.  1901)  62  S.  W.  Rep.  869. 

where  the  suit  is  for  the  purpose  of  re-  3.  Illinois.  —  Hinkley   v.    Reed,   i8a 

moving  the  assignee  and  reaching  as-  111.  440;  Mills  v.  Bear,  95  III.  App.  586. 

sets  fraudulently  disposed  of  by  the  SSO.    2.  See  Wenger's    Estate,   17 

assignor,  sucb  a  demand  would  be  idle  Pa.  Co.  Ct.  203. 

and  is  not  necessary.     Terhune  v.  Sib-  §§1.    4.  New  York,  ^-  McNaney  v. 

bald,  55  N.  J.  Eq.  236.  Hall,  86  Hun  (N    Y.)  415,  affirmed  in 

Creditors  in  Trust  Beed.  —  In  Mack  v,  159  N.  Y.  544. 
Mittenthal,  (Te.K.  Civ.  App.  1896)  36  §§9.  1.  The  Assignee  Is  the  Proper 
S.  W.  Rep.  799,  creditors  in  a  deed  of  Party  to  sue  to  set  aside  conveyances, 
trust  sued  to  recover  against  a  sheriff  Bailey  v.  American  Nat.  Bank,  12  Colo, 
and  his  indemnitors  for  seizing  prop-  App.  66;  Searles  v.  Little,  153  Ind.  432; 
erty  under  attachment,  and  it  was  held  Ringen  Stove  Co.  v.  Bowers,  109  Iowa 
that  the  action  was  maintainable,  175;  Mehlhope^.  Ells  worth,  95  Iowa  657; 
especially  where  the  trustee  was  made  Thomas  Mfg.  Co.  v.  Drew,  69  Minn, 
a  defendant  because  he  was  a  surety  69;  Dickson  v.  Kittson,  75  Minn.  168; 
on  the  sheriff's  bond;  that  the  petition  Loucheim  v.  Casperson,  61  N.  J.  Eq. 
was  defective  in  not  alleging  that  there  529;  Watson  v.  Rowley,  63  N.  J.  Eq. 
were  not  goods  enough  to  pay  plain-  195;  Crocker  v,  Huntzicker,  113 
tiffs*  debts  in  full,  as  otherwise  it  would  Wis.  181;  H.  B.  Claflin  Co.  v.  Middle- 
not  appear  how  plaintiffs  were  injured;  sex  Banking  Co.,  113  Fed.  Rep.  958. 
that  plaintiffs'  title  was  equitable,  not  ConToyanoe  Operating  as  Preference.— 
legal,  hence  they  must  show  how  their  So  under  statute  an  assignee  may  sue 
security  has  been  injured.  to  reach  property  conveyed  by  way  of 

§79.    1.  Snit  in  Assignee's  Bame. —  preference.    Taylor  v.  Setter,  199  III. 

Provision  for  such  a  proceeding  relates  555;  Ahlgren   v,    Huntington,   85   111. 

onlv  to  such  actions  as  the  assignee  is  App.    639;     Dickson    v,    Kittson,    75 

authorized  to  institute  as  representing  Minn.  168;  Wile  v,  Cauffman,  39  N.  Y. 

the  creditors,  and  does  not  authorize  an  App.  Div.  206,  holding  thai  In  such  a 

action  by  a  creditor  to  set  aside  a  con-  suit  several  defendants  to  whom  such 

veyance  made  by  the  assignee  himself,  transfers  were  made  may  be  joined  so 

Kyes  V.  Merrill  Furniture  Co.,  92  Wis.  that  only  a  third   of    the    assignor's 

32.  estate  may  be  applied  to  their  debts  as 

In  Kansas  the  remedy  is  by  applica-  provided    by   statute;    Colt    v.    Sears 

tion   to   the  court   having   the  super-  Commercial  Co.,  20  R.  I.  323;  Loving 

vision  of  assignments,  under  the  stat-  v,  Arnold,  84  Fed.  Rep.  214.     Or  if  the 

ute,   to  compel   the  assignee  to  act.  assignee  fail  to  assert  the  rights  of  the 

John  Deere  Plow  Co.  v,  Emporia  Nat.  creditors,   they   may  sue.      Maass   v. 

Bank,  59  Kan.  38.  Falk,    146  N.   Y.  34.     And  see  supra^ 

In  Shode  Island  it  is  for  the  assignee  III.  i.  W'hen  Creditors  May  Sue^  note  2. 

to  proceed  to  avoid  a  preference,  and  if  Or  such  action  may  be  brought  by  any 

he  fails  to  discharge  such  duty  he  may  person  interested.     Early  Times  Dis- 

be  compelled  to  do  so  or  removed  from  tillery  Co.  7'.  Zeiger,  (N.  Mex.  1902)  67 

his  trust;  in  other  words,  he  is  subject  Pac.  Rep.  734.     But  it  must  be  brought 

to  the  control  of  the  court  upon  the  within  the  time  prescribed  by  the  stat- 

petition  of  the  creditors.     Colt  v.  Sears  ute.     Zeman  v,  Steinberg,  (Ky.  1899)  54 

Commercial  Co  ,  20  R.  I.  323.  S.  W.  Rep.  178;  Early  Times  Distillery 

Action  to  Compel  Ezeoution  of  Trust.  Co.  v,  Zeiger,  (N.  Mex.  1902)  67  Pac. 

—  If  the  assignee  fails  to  collect  a  debt  Rep.  734. 

due   the  assignor,  the  creditor  has  a  In  Alabama  an    insolvent  may  sell 
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884.    V.  ACTI0H8  toBhfobciAbsi&vmsvt  — 1.  Jurisdiotion. — 
See  note  i. 

part  or  the  whole  of  his  property  to  one  solvent  concern,  which  is  not  an  as- 

of  his  creditors  in  payment  of  an  ante-  signment  for  the  benefit  of  creditors, 

cedent  debt.    Such  a  transaction  is  not  but  only  a  trust  in  the  nature  of  an 

annulled  or  rendered  fraudulent  by  the  agency  to  sell  property  and  pay  debts, 

statutory  provision  that  a  conveyance  In  such  a  case  there  is  no  more  neces- 

by  the  debtor  of  substantially  all  of  sity  to  invoke  the  aid  of  equity  than  if 

his  property,  etc.,  shall  inure  to  the  the  conveyance  had  not  been   made, 

benefit  of  all  his  creditors,  but  a  court  Ames  v.  Sabin,  107  Fed.  Rep.  582. 

of  equity  will  apply  the  same,  at  the  Retaining  Cause  to  Administer  Tmit. — 

elecuon    of    the    creditors,    for    their  Though  some  particular  relief  sotlght 

equal  benefit,  and  such  trust  character  by  a  bill  by  creditors  cannot  be  granted, 

is  not  enforceable  at  law.     Morrow  v,  the  court  may  nevertheless  retain  the 

Campbell,  118  Ala.  330;   Davidson  v,  cause  for  the   administration  of    the 

Kahn,  116  Ala.  427.  trust.     Southern   Commission    Co.   v. 

Assignor  at  Defendant.  —  It  is    held  Porter,  122  N.  Car.  692;  Taylor  v.  Ma- 

that  under  the  statute  in  Kentucky  the  honey,  94  Va.  508;  Spindle  v,  Fletcher, 

assignor  is  a  necessary  party  to  a  suit  93  Va.  186;  Putnam  v.  Timothy  Dry. 

by  the  assignee  against  a  prior  trans-  Goods,  etc.,  Co..  79  Fed.  Rep.  454. 

feree  or  vendee,  attacking  such  con-  Other  Courts  Having  Jurisdiction  Over 

veyance  as  an    unlawful  preference.  Assigninents. —  Under  various  statutes 

Loving  V,  Arnold,  84  Fed.  Rep.  214,  on  jurisdiction  over  assignments  is  con- 

a  question  as   to  diverse  citizenship  f  erred  u[>on  particular  courts,  and  pro- 

upon  removal  of  cause  to  federal  court,  ceedings  are  prescribed  for  the  admin- 

Frandolent  Grantoe  Heoestary  Party. —  istration    of    the  trusts    which    must 

In  a  suit  by  creditors  to  reach  estates  generally    be    pursued.      See   Hill   v. 

fraudulently  disposed  of  by   the  as-  Graham,  11  Colo.  App.  536;  Atlas  Nat. 

signor,  the  grantee  in  such  fraudulent  Bank  v.   More    152  111.  528;  Weir  v, 

sale  must  be  made  a  party  defendant  Mowe,   182   111.  444;  Clark  v.  Burke, 

before  a  decree  can  be  made  as  to  such  163  111.  334;  McNamara  v.  Schwaniger, 

property.     Terhune  t/.  Sibbald,  55  N.  106  Ky.  i,  holding  that  as  to  an  assign- 

J.  Eq.  236.  ment   made   before   the    statute   it  is 

Foroeloioro  Against  Assignee  and  As-  proper  to  conform  the  proceedings  for 
signor  binds  the  creditors,  and  a  creditor  administering  and  accounting  by  and 
under  the  assignment  cannot  sue  to  discharge  of  the  assignee  to  the  re- 
set aside  the  mortgage.  Mehlhop  v,  quirements  of  the  statute;  State  v. 
Ellsworth,  95  Iowa  657.  Withrow.  141  Mo.  69,  holding  that  if 

Fresnmption.  —  In  an  action  by  an  as-  the  deed  is  void  on  its  face  all  proceed- 

signee  tu  set  aside  a  conveyance,  it  will  ings  by  the  Circuit  Court  are  without  its 

be  presumed  that  he  represents  credit-  jurisdiction,  and  prohibition  will  lie  to 

ors  who  are  entitled  to  attack  the  I  rans-  prevent  it  from  proceeding;  Smith  t/. 

fer.     Davies  v.  Dow,  80  Minn.  233.  Egan,   80  Mo.   App.    56;    Havens    v, 

Batifleation  of  Frandnlent  Transfer.  ^  Horton,    53    Ohio    St.   342;    Sprinkle 

Creditors    may    affirm    a    fraudulent  v,   Wallace,   28    Oregon   198;    Gilbert 

transfer  by  their  debtor  by  pursuing  Hunt  Mfg.  Co.  v,  Wheeler,  15  Wash, 

the  propertv  acquired  by  the  debtor  in  594,  wherein  it  is  held  thai  such  court 

exchange,  but  the  simple  fact  that  the  may  refuse  to  permit  a  mort(;agee  of 

notes  for  the  transfer  came  into  the  personally  to  bring  a  separate  action 

hands  of  the  assignee  who  held  them  to  foreclose,  and  may  settle  the  matter 

at  the  time  of  the  trial  of  the  suit  by  in  the  assignment  proceeding,  yet  hav. 

him  to  set  aside  the  transfer  will  not  ing  granted  permission  t6  bring  such 

constitute  such  ratification.     Kells  v,  action  it  is  error  to'  dismiss  it.     So  a 

McClure,  69  Minn.  60.  separate  suit  to  set  aside  a  final  judg- 

M4«     1.  Bohmer  v.  Louisville   De-  ment    discharging    an     assignee    for 

posit  Bank,  (Ky.  1895)  30  S.  W.  Rep.  fraud,  and   to  require  an  accounting 

874:  Havens  v,  Sibbald,  (N.  J.  1898)  41  (Freeman  v.   Wood,  (N.  Dak.  1901)  88 

Atl.  Rep.  371;  Peabody  v.  Tenney,  18  N.  W.  Rep.  721),  or  a  suit  to  require 

R.  I  498;  H.  B.  Claflin  Co.  v.  Middle-  an    accounting     after     the    creditors* 

sex   Banking  Co.,  113  Fed.  Rep.  958.  claims  have  been  paid  according  to  the 

But  it  is  otherwise  as  10  a  trust  by  a  terms    of    a    compromise    agreement 
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885.    3.  Bill  or  Complaint.  —  See  note  4. 

ANA.      Spp  nntp  T 


886.     See  note  i 


^Phenix  Nat.  Bank  v.  Keim,  69  N.  Y.  jority  of  the  creditors  in  numbers  and 

App.  Div.  210),  cannot  be  maintained  amount  who  have  proved  their  claims, 

unless  it   is  shown    that   the  method  the  court  cannot  judicially  know  that 

and  machinery  provided  by  the  assign-  such  majority  have  consented  until  the 

ment  statute  are  not  sufficient  for  the  expiration  of  the  time  for  filing  claims, 

protection  of  the  creditor.  and  an  order  of  discontinuance  entered 

In  Illinois  it  is  held  that  the  County  before  such  time  is  void.    Higinbotham 

Court,  having  jurisdiction  over  assign-  v.  Chicago  Title,  etc.,  Co.,  182  111.  68; 

ments,  has  no  general  chancery  juris-  Manufacturer's    Paper    Co.   v.    Royal 

diction,  and  cannot  order  property  in  Trust  Co.,  98  III.  App.  41. 

the  hands  of  a  third  person,  and  which  Aooovnttng  After   BaoJanptoy  of   Ai- 

had  never  been  in  the  possession  of  the  signor.  —  Where  the  assignor  is  adjudi> 

assignee,  turned  over  to  the  assignee,  cated  a  bankrupt  in  the  federal  court, 

and  determine  the  title  of   the  holder  the  assignee  will  be  required   to  ac- 

to   be   fraudulent.     Friedman    v.    Po-  count  in   the  court  which  has  super- 

dolski,  185  111.  587;  Oakford  c  Fischer,  vision  over  assignments,  although  the 

75  111.  App.  544.  amount  found  due  is  to  be  paid  over 

In  Ohioxht.  general  powers  conferred  to  the  receiver  in  bankruptcy  and  not 

on  the  Probate  Court  to  administer  as-  to  creditors,    because    an    accounting 

signments  does  not  preclude  the  Court  would    be  necessary  to  make  the  as- 

of  Common  Pleas  from  exercising  its  signee's    bond    effective.      Matter    of 

powers  as  a  court  ot  general  jurisdic-  Bieber,  38  N.  Y.  App.  Div.  639. 

tion.     Robinson  v.  Williams,  62  Ohio  Assignee  Baoeiver  of  Court.  —  In  Mis- 

St.  401.     The   Probate  Court  can   act  sissippi  the  code  provides  that  within  a 

under  the  assignment,  not  in  opposition  certain  time  the  assignee  shall  file  a 

to  it.     Standard  Home,  etc.,  Assoc,  v.  petition  in  the  Chancery  Court  making 

Jones,  64  Ohio  St.  147.  the  assignor  and  creditors  parties,  and 

Beoonvoyance    to    Assignor.  —  Where  that  upon  the   filing  and  approval  of 

the  assignor  had  settled  with  all  credit-  his  bond  he  shall  become  a  receiver  of 

ors  except  one,  and  upon  application  the    court.       Weimer     v.     Scales,    74 

for  an  order  on  the  assignee  to  recon-  Miss.  i. 

vey  the  order  was  granted  upon  de-  §§^.  4.  An  Aotion  at  Law  Oaanot  Be 
posit  in  court  of  a  fund  to  secure  Maintained.  —  See  De  Walt  z^.  Zeigler, 
the  objecting  creditor,  the  objecting  9  Tex.  Civ.  App.  82. 
creditor  desiring  his  claim  passed  §86.  1.  In  Court  Having  Supervision 
upon  by  the  jury  should  apply  for  an  of  Assignments.  —  In  Stoerzer  v,  Nolan, 
issue,  but  having  brought  a  suit  in  the  19  N.  Y.  App.  Div.  338,  it  was  held 
court  where  the  fund  was.  an  appeal  that  the  Supreme  Court,  in  the  exercise 
by  the  assignor  from  a  refusal  of  the  of  its  jurisdiction  over  assignments, 
court  to  appoint  an  auditor  10  distribute  could  proceed  either  in  an  action  or  by 
the  fund  is  premature.  Hopper's  petition  and  citation;  that  it  could  con- 
Estate,  192  Pa.  St.  287.  trol  the  matter  by  rules,  designating 

Where  AH  Claims  are  Paid  Except  the  which  of  the   two  remedies  should  be 

Assignee's  Fee  the  court  may  turn  over  pursued;    that  the  creditor  couki   not 

the  property  (an  hotel)  to  the  assignor  elect  to  proceed    by   action   in  oppo- 

as    a    receiver    of    the    court,    to    be  sition  to  a  rule  of  court  requiring  him 

operated  during  a  particular  season,  to  proceed   by    petition   and  citation, 

and    prevent   a  sale   of  the   property.  But  the  court  has  no  summary  juris- 

Dickinson  v.  Earle,  34  N.  Y.  App.  Div.  diction  over  the  assignee  as  it  has  over 

559.  its  own  officer  as  a  receiver.     Matter 

Order  Closing  Estate  and  discharging  of    Devlin,  24    N.  Y'.   App.   Div.  219. 

the  assignee    is   final   and   conclusive  But  see  JM^ra,  V.  t.  y»r{W«Vft>if,  note  i. 

and  cannot  be  kept  open   unless  ap-  **  Motion  *'  to  Compel  Distribution.  — 

pealed  from,  and  this  cannot  be  done  In  Kansas  the  District  3ourt  acquires 

by  writ  of  error.     Waukesha  Malleable  jurisdiction  in  respect  to  the  condition 

Iron  Co.  V.  Kingman,  96  111.  App.  510.  and  distribution  of  the  estate  upon  the 

DiBContinnanoe  or  Closing  by  Consent,  sworn  petition  of  a  creditor  or  other 

—  Where,  under  the  statute,  an  assign-  person  interested  in  the  estate,  upon 

ment  is  revocable  by  consent  of  a  ma-  which   the   assignee   may  be   cited  to 
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887.  a.  Parties  Plaintiff  —  (i)  Creditors.  —  See  note  i. 

888.  (2)  Assignee,  — See  note  3. 

889.  See  note  i. 

b.  Parties  Defendant  —  Aisignee.  —  See  note  3. 
893.    c.  Necessary  Averments  —  06iieraUy.  —  See  note  2. 

answer,   etc.     Where   the  application  under  the  assignment  and  whether  the 

was  called  a  motion,  but  contained  a  assignee,    in    the    distribution   of    the 

full  recital  of   the  facts  and   explicit  fund,  should  observe  the  provisions  of 

statement  of  the  relief  asked,  was  veri-  the  instrument   creating    preferences, 

lied,  and  notice  was  given  the  assignee,  and  after  such  determination  the  as- 

who  appeared  and  resisted,  it  was  held  signee  resigned  and  another  was  ap- 

thai  the  proceeding  was  in  substantial  pointed,  in  the  same  suit,  to  carry  out 

compliance  with  all  requirements,  and  the  trust  according  to  the  provisions 

wautof  formal  citation  was  not  an  avail-  of  the  instrument.     It  was  held  that 

able  objection  to  the  assignee.     Ameri-  the  fact  that  in  the  suit  by  the  original 

can    Nat.    Bank    v.    Branch,    57   Kan.  assignee    the    court    erroneously    de- 

27.  termined   the  question  as  to  whether 

S§7.     1.    Parkhurst,    etc.,    Co.    v,  the  original  assignee  should   observe 

Etna  Coal  Co.,  (Tenn.  Ch.  1899)  54  S.  the   provisions   of  the  deed    did    not 

W.  Rep.  58;  Tennent  v.   Davis,  (Te.x.  change  the  character  of  the  title  vested 

Civ.   App.    1895)  31   S.  W.    Rep.  251;  in  the  assignee,  and  his  successor  could 

Putnam  v,  Timoihy  Dry-Goods,  etc.,  recover    property    purchased    by    the 

Co.,  79  Fed.  Rep.  454.  creditor  in  the  attachment  suit.     Thax- 

DiBsenting    Creditors.  —  Where    com-  ton  v.  Smith,  90  Tex.  589. 

plainants  had  dissented,  as  shown  by  Cofts.  —  In  a  suit  by  an  assignee  for 

the  fact  that  after  the  assignment  they  the  settlement  of  the  trust,  the  costs 

brought  suit  against  the  assignor  and  will  be  paid  out  of  the  general  fund  if 

attached  the  assigned  property,  and  in  sufficient    for   that    purpose.      If    the 

that  suit  obtained   judgment   for  the  general   fund    is   insufficient    for   that 

amount  of  their  claim,  ihe  bill  cannot  purpose  such  expenses  as  were  neces- 

be  maintained  by  them  against  an  as-  sary  to  the  settlement  of  the  rights  of 

signee  and  other  creditors  for  an  ac-  the  creditors  may  be  paid  out  of  the 

counting.     Farrar    v.    Powell,   71   Vt.  fund  adj udged  to  one  of  the  creditors 

247.  having  a  superior  right.     Shewmaker 

Bight  of  Only  Bemaining  Creditor. —  v.  Yankev,  (Ky.  1902)66  S.  W.  Rep.  i. 

On  application  of  the  only  remaining  §§9.     1.  So  in  such  a  suit  it  is  not 

creditor  of  an  assignor  after  payment  proper   to   allow   a  single   creditor  to 

of  all  other  debts,  if  the  assignee  ad-  come  in  and  have  himself  appointed  to 

mits  that  assets  came  to  his  hands  and  represent   the  creditors  of    the    class 

sets   up   matter   in   excuse  or  in  dis-  to   which   he   belongs,  raise  the  very 

charge  of  his  liability  to  account  to  the  questions     which     the    assignee    has 

petitioner,  and  the  replication  denies  raised,  and   then   have  an  allowance 

such   matters   of  the  excuse,    on    the  made  for  a  fee  to  be  taxed  out  of  the 

pleadings  the  petitioner  is  entitled  to  fund.     McDowell  v.  Columbia  Bldg., 

an   account.     Passmore's   Estate,    194  etc.,  Assoc,  (Ky.  1899)  51  S.  W.  Rep. 

Pa.  St.  632.  1013. 

§§9.     8.    McDowell    v.    Columbia  8.  MoltifarionBness.  —  A   bill   for  an 

Bldg.,  etc.,  Assoc,  (Ky.   1899)  51  S.  accounting  against  assignees  who  are 

W.    Rep.    1013;    Putnam    v.    Timothy  also  creditors,  in  which  no  one  is  made 

Dry-Goods,  etc,  Co.,  79  Fed.  Rep.  454.  a  party  defendant  unless  it  is  alleged 

See  also  Craig  v.  Hoge,  95  Va.  275,  as  in  the  bill  that  he  has  been  in  some 

to  effect  of  jurisdiction  first  acquired  in  way  connected  with  the  fraudulent  dis- 

such  suit.  position  of  the   property  or  in   some 

Effect  of  ErroneonB  Determination  upon  manner  with  the  proceedings  in  respect 

Saoceeaor.  —  After    an    assignment    a  to   it,  is   not  multifarious.     Farrar  v. 

creditor    levied    an   attachment   upon  Powell,  71  Vl.  247. 

part  of  the  property,  and  subsequently  §92.    2.  Kleinschmidt  v,  Steele,  15 

the  assignee  instituted  a  suit  to  have  Mont,  i8r;  Peabody  v,  Tenney,  18  R. 

determined  the   rights  of  the  parties  I.  498. 
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894.    TIL  AoTiov  TO  Set  Abibs  AattoVMUT  —  1.  JnriBdietioiL 

—  See  note  3. 

901.    3.  Bequisite  Steps  Before  Soing^  — ^.   Exceptions    to 
Rule  Requiring  Judgment  and  Return  of  Nulla  Bona  — 

( 2)  Statutory  Exceptions  —  (b)  Sight  of  Attudiiag  Croditoiv  to  fno.   - 

Sec  note  I. 

904.    4.  Bill  or  Complaint  —  a.  Parties  Plaintiff.  —  See 

note  2. 
910. 


vm  Action  ov  Assiovee's  Bohb.  —  See  note  3. 

[The  bond  of  an  assignee  being  joint  and  several,  all 
the  creditors  need  not  join  as  plaintififs  in  an  action  thereon,  but 
they  may  have  separate  actions.     See  note  4^.] 


904.  8.  CNuniiihment.  —  In  Florida 
it  is  held  that  a  proceeding  by  garnish- 
ment is  the  proper  Way  to  test  the 
validity  of  an  assignment,  and  if  upon 
the  trial  of  the  issue  in  such  a  proceed- 
ing the  assignment  is  found  to  be 
fraudulent,  ineffectual,  or  void,  the 
garnishing  creditor  should  recover 
against  the  assignee  garnished  the 
amount  found  in  his  hands  under  a 
void  assignment  at  the  time  of  the 
service  of  garnishment  process,  to  the 
extent  of  the  creditor's  claim.  Dorr 
V.  Schmidt,  38  Fla.  354, 

Attaohment.  —  In  Farlin,  etc.,  Co.  v. 
Schram,  4  Okla.  651,  ii  is  held  that  the 
District  Court  only  is  vested  with  juris- 
diction over  assignments;  that  a  cred- 
itor cannot  by  aitachnlent  proceeding 
in  the  Probate  Court  raise  any  ques- 
tion of  the  validity  of  the  assignment, 
as  that  question  must  be  determined 
in  a  direct  proceeding  in  the  District 
Court. 

So  in  Bates  v.  Harding,  17  N.  V. 
App.  Dlv.  606,  it  was  held  that  where 
property  in  the  hands  of  an  assignee 
was  attached,  and  the  assignee  stlpu- 
lited  with  the  attaching  creditor  for 
the  release  of  the  levy  and  its  transfer 
to  the  proceeds  of  the  property  when 
sold,  tlie  validity  of  the  assignment 
could  not  be  determined  summarily  on 
motion,  but  only  by  action,  in  which 
the  assii;nee  for  the  creditors  may 
coniest. 

Judgment  for  Amoant  Admitted.  —  In 
a  suit  to  set  aside  an  assignment  as 
fraudulent  or  void  complainant  is  en- 
titled to  a  judgment  on  its  note  ad- 
mitted to  be  due  and  unpaid,  although 
it  fails  in  the  assault  upon  the  assign- 
ment, Gordonsville  Milling  Co.  x/. 
Jones,  (Tenn.  Ch.  1900)  57  S.  W.  Rep. 
630. 

901*     1.  Bailey    v.  American    Nut. 


Bank,  12  Colo.  App.  66,  on  the  ground 
that  the  remedy  by  attachment  is 
adequate. 

904.  2.  The  ^-  foment  remains 
valid  as  to  creditors  w.iu  are  not  parties, 
and  they  may  require  the  assignee  to 
file  his  account.  Matter  of  Thoesen,  62 
N.  V.  App.  Div.  87. 

910.  8.  Slate  v.  Boeppler,  63  Mo. 
App.  151. 

When  Cavee  Aoornee.  —  A  cause  of  ac- 
tion on  a  bond  of  an  assignee  does  not 
accrue  to  a  distributee  until  the  as. 
signee  has  been  adjudged  or  ordered 
to  pay  him  a  detinite  sum  and  has 
failed  to  do  it.  Stone  v.  Hart,  (Ky. 
1902)66  S.  W.  Rep.  igi. 

In  a  suit  on  a  l)ond,  in  the  name  of 
the  state  for  the  use  of  plaintiff  and  of 
other  creditors  who  may  come  in,  the 
fact  that  plaintiff  for  whose  use  as 
nominal  plaintiff  the  state  sued  had 
received  the  amount  due  it,  but  had 
been  required  to  give  a  refunding  bond 
to  await  the  final  decision  of  its  right 
to  hold  the  fund,  does  not  defeat  its 
right  as  an  interested  party  to  prose- 
cute the  suit.  German  Bank  v.  Haller, 
103  Tenn.  73. 

An.  Hays  v.  Comstock  Castle  Stove 
Co.,  70  Ark.  151. 

Judgment.  —  In  a  suit  by  a  part  of 
the  accepting  creditors  against  the 
sureties  on  the  bond  of  the  assignee 
the  judgment  should  be  only  for  the 
pro  rata  share  of  what  all  the  accepting 
creditors  would  be  entitled  to  recover 
if  they  were  plaintiffs,  and  not  for  the 
whole  amount  of  damages  suffered  by 
all  of  the  accepting  creditors.  Hays 
V.  Comstock  Castle  Stove  Co.,  70  Ark. 
151;  Slate  V,   Boeppler,  63  Nfo.   App. 

151. 

Aiiignor  Ifot  Ifeoeeeaiy  Pwrty.  ^  In  a 
suit  on  the  bond  of  an  assignee  under 
a  general  assignment  of  an  insolvent 
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911.     DefeiuM.  —  See  note  i . 

IX.  Actions  by  Thibd  Pebsov  Against  Assignee  — 

1.  In  (General.  —  See  note  2. 
913.     See  note  i. 

2.  Forms  of  Action  —  Beplerin.  —  See  note  3. 

corporation   there   is    no  necessity  to  statutory.     Andrews  v.  Ford,  106  Ala. 

make  such  corporation  a  party  defend-  173. 

ant.     Andrews  v.  Ford,  106  Ala.  173.  Premature  Action.  —  In  Hill  v.  Ameii- 

JTuriadioiion.  —  A  suit  by  the  creditors  can  Surety  Co.,  107  Wis.  19,  it  is  held 

on  an  assignee's  bond  is  well  brought  that  the  action  may  be  brought  while 

in  the  Chancery  Court  where  the  bill  the  assignment  proceedings  are  open 

by  positive  averments  shows  that  the  and  pending;  that  the  objection  that 

assignee  has  moved  out  of  the  state  and  the  action  cannot  be  brought  until  the 

abandoned  the   business  intrusted   to  breach  has  been  adjudicated  in  the  as- 

him.     These  are  themselves  sufficient  signment  proceedings  is  in  abatement, 

to  authorize  such  court  to  assume  the  and  must  be  so  raised  to  be  available, 

administration  of  the  trust.     Andrews  2.  Jones   v.  McCormick  Harvesting 

V,  Ford,  106  Ala.  173.  Mach.  Co.,  (C.  C.  A.)  82  Fed.  Rep.  295, 

Yenue.  —  An    action    bv    accepting  under  the  statute  in  IVisconsin, 

creditors  against  the  sureties  on  an  as-  Suit  to  Enforoe  Lien.  —  An   assign- 

signee's  bond  is  transitory  and  may  be  ment  by  an  insolvent  corporation  vests 

brought  against  the  sureties  wherever  the  title  to  the  assets  in  the  assignee, 

ihey  may  be  found.      Hays  v.  Com-  and    in   a  suit    to   charge   the  assets 

stock-Castle  Stove  Co.,  70  Ark.  151.  in   the  hands  of  the  assignee  with  a 

Effect  of  Judgment  on  Settlement  of  Ao-  lien  the  assignee  is  the  only  necessary 

oounts.  —  The  sureties  on  a  bond  of  an  party,  and  the  cestuis  que  trusteni  need 

assignee  undertake  that  he  shall  pay  not  be  joined.      Bircher  v.   St.    Louis 

over  the  amount  found  to  be  due  from  Sheet   Metal    Ornament  Co.,   77   Mo. 

the  assignee  on  final  settlement,  and  App.  509. 

in  an  action  on  the  bond  the  sureties  913.     1.  Election  to  Pnnne  Partionlar 

are  concluded  by  a  judgment  against  Property,  or    to  claim    as   creditor,   is 

the  principal,  rendered  in  a  suit  against  binding.     Burrows  t/.  Johntz,  57  Kan. 

the  assignee  for  final  settlement,  as  to  778;  Hargadine-McKittrick  Dry  Goods 

the  amount  in   the  assignee's   hands  Co.  v.  Warden,  151  Mo.  578. 

unaccounted  for.     National  Surety  Co.  But  a  claim  for  the  specific  property 

V.  Arterburn,   62  S.  W.  Rep.   862,  23  or  the  value  thereof,  filed  with  the  as- 

Ky.  L.  Rep.  281.  signee,  is  not  a  claim  as  creditor  under 

So  the  plaintiff  is  concluded  by  a  the  assignment  so  as  to  preclude  the 
judgment  as  to  the  allowances  of  costs  party  from  suing  for  the  property  or  its 
and  charges  in  the  settlement  in  a  suit  proceeds.  Rhinslander  v.  National 
against  the  assignee  to  settle  his  ac-  City  Bank*  36  N.  Y.  App.  Div.  11. 
counts.  Arterburn  z/  National  Surety  Application  to  Conrt  in  Assignment  Pro- 
Co.,  62  S.  W.  Rep.  864,  23  Ky.  L.  Rep.  oeeding.  —  Where  an  assignment  em- 
288.  braces  property  to  which  the  assignor 

911.  1*  Bond  Not  Good  under  Statute,  has  no  title  the  owner  may  apply  to  the 
—  Where  an  assignee  enters  into  a  court  for  an  order  requiring  the  as- 
bond  for  the  discharge  of  his  duties  as  signee  to  deliver  the  property.  This 
such,  conditioned  to  faithfully  perform  is  the  proper  remedy  where  the  as- 
such  duties  and  to  pay  such  damages  signor  holds  property  under  a  con- 
as  may  accrue  from  his  failure  to  do  ditional  sale  with  title  reserved  in  the 
so,  notwithstanding  the  bond  is  not  seller.  The  assignee  is  not  an  inno- 
conditioned  in  some  respects,  and  is  cent  purchaser.  Herring-Hail-Marvin 
not  payable  as  required  by  the  statute  Co  v,  Moore,  (Miss.  1895)  17  So.  Rep. 
to  make  a  statutory  bond,  it  is  none  385. 

the  less  a  valid  common-law  bond  and  8.  Filing  and  Approval  of  Assignee^i 

may  be  enforced  in  an  action  thereon.  Bond.  —  If  the  assignee's  bond  is  filed 

and  neither  the  assignee  nor  his  sure-  and  approved  within   the  period  pre- 

ties  will  be  allowed  to  set  up  as  a  de-  scribed  by  the  statute,  it  is  immaterial 

fense  against  the  common-law  liability  that  it  had  not  been  approved  or  filed 

tl)at  tl)e   bonci   |s   pot  |n  a}l  respects  when  the  action  was  brought  agains; 
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913*     Trover.  —  See  note  i. 

X.  Bekoyal  of  AssieirsE  ahd  Appoivtmevt  of  Be- 

CEIVE&  —  1.  Oenerally.  —  See  note  2. 

914.  2.  Jurisdiction.  —  See  note  i. 

915.  3.  When  Assignee  lEay  Be  Bemoved.  —  See  notes  i,  4. 

him.     Thomas  Mfg.  Co.  v.  Drew,  69  a  removal  of  such  assignee  because  of 

Minn.  69.  his  declination  to  further  execute  the 

913.  1.  George  v.  Pierce,  123  Cal.  trust,  and  thereafter  he  is  not  entitled 
172;  Jones  V.  McCormick  Harvesting  to  be  heard  in  opposition  to  the  petition 
Mach.  Co.,  (C.  C.  A.)  82  Fed.  Rep.  295.  for  the  appointment  of  a  successor. 

2.  Objection  to  Interest  of  Petitioner  State  v.  Johnson,  105  Wis.  164. 

that  he  is  not  a  creditor  may  be  de-  Beference  to  Master.  —  Where  a  pe- 

termined  In  advance  of  granting  the  tition  is  filed  by  creditors,  in  the  court 

relief,    but  it  should    be  upon  issues  administering   the  estate,   to   remove 

regularly  formed,  and  not  upon  a  sum-  the  assignee,  the  court  has  no  right  to 

mary  motion  to  dismiss  the  petition,  refer  the  matter  to  the  master  for  any 

Matter  of  Hense,  13  Wash.  614.  other  purpose  than  to  lay  the  facts  be- 

914.  1.  Morgan  v.  South  Mil-  fore  the  court,  and  not  for  the  purpose 
waukee  Lake  View  Co.,  100  Wis.  465;  of  deciding  the  application.  Powell's 
H.  B.  Claflin  Co.  v,  Middlesex  Bank-  Estate,  163  Pa.  St   349. 

ing  Co.,  113  Fed.   Rep.  958.     Or  the  Effect. —  By  the  appointment  of   a 

power  is  exercised  by  particular  courts  successor  he  is  invested  with  all  the 

which,  under  the  statutes,  have  juris-  rights  of  the  original  assignee.     Brown 

diction  over  assignment  proceedings,  v,  Parker,  (C.  C.  A.)  97  Fed.  Rep.  446. 

Caldwell  v  Matihewson,  57  Kan.  258,  Gondosivenees    of   Onler.  —  An   order 

holding  that  the  petition  is  a  step  in  removing  an  assignee  and  appointing 

the  proceeding  and  may  be  filed  with-  a    successor    cannot    be    collaterally 

out  giving  security  for   costs.     In  re  attacked   while   it  stands   unrevoked. 

Mast,  etc..  Co.,  58  Minn.  313;  Rogers  Turners.  New  Farmer's  Bank.  102  Ky. 

V.  Pell,  166  N.  Y.  565;  Matter  of  SheU  473;  Brown   v.    Parker,  (C.  C.  A.)  73 

don,  72  N.  Y.  App.   Div.  625:  Matter  Fed.  Rep.  762. 

of  D wight,  61  N.  Y.  App.  Div.  357;  Bankruptcy  Pending  Eeference.  —  In 
Brown  v.  Armstrong,  18  R.  I.  537;  Matter  of  Bieber,  38  N.  Y.  App.  Div. 
Birmingham  Drug  Co.  v.  Freeman,  15  639,  on  motion  to  remove  an  assignee, 
Tex.  Civ.  App.  451;  Morgan  v.  South  a  reference  was  ordered  on  condition 
Milwaukee  Lake  View  Co.,  100  Wis.  that  if  the  creditor  failed  to  prove  the 
465,  holding  that  the  remedy  in  the  charges  he  should  pay  personally  all 
assignment  proceeding  is  cumulative;  the  costs  of  the  reference,  which  con- 
Brown  V,  Parker,  (CCA.)  73  Fed.  dition  the  creditor  accepted.  After  the 
Rep.  762,  under  the  loiva  statute.  reference  had  proceeded  until  a  large 

Befnaal  to  Act  or  Failure  to  Qoaliiy.  —  amount  of  expenses,   in  the   way  of 

Equity  will  not  allow  the  trust  to  fail,  stenographers'  fees  and  referees'  fees, 

H.  B.  Claflin  Co.  v.  Middlesex  Bank-  had  been  incurred,  the  assignors  were 

ing  Co.,  113  Fed.  Rep.  958.  adjudicated   bankrupt  in   the   federal 

The  assignee  himself  may  apply  to  court.     Upon  motion  of  the  assignee  to 

have  a  successor  appointed.    Brown  v.  discontinue   the    reference    the    court 

Parker,  (C  C  A.)  73  Fed.  Rep.  762.  ordered  the  reference  to  be  continued 

Under  the  statute  in  Texas  the  judge  upon  condition  that  the  creditor  pay 
of  the  County  Court,  on  application  of  all  fees  up  to  date  and  give  bond  for 
any  creditor  in  writing,  may  appoint  a  payment  of  all  future  expenses,  other- 
competent  assignee,  if  the  original  as-  wise  the  reference  to  be  siayed. 
signee  fails  within  the  prescribed  time  915.  1.  Rogers  v.  Pell,  166  N.  Y. 
to  execute  a  bond.  The  order  may  be  565,  where  the  appointment  was  pend- 
made  in  vacation  or  in  term  time,  and  ing  an  appeal  to  the  Court  of  Appeals, 
no  notice  to  the  assignor  or  assignee  is  and  on  motion  in  that  court  the  new 
required,  and  the  order  of  appointment  assignee  was  substituted;  Matter  of 
is  appealable.  Birmingham  Drug  Co.  Tousey,  2  N.  Y.  App.  Div.  569;  Hayne 
V.  Freeman,  15  Tex.  Civ.  App.  451.  v.  Sealy,  (Supm.  Ct.  Spec.  T.)  22  Misc. 

Acceptance  of  Resignation    while   pe-  (N.  Y.)  243. 

tition  for  removal  is  pending  is  in  efifect  4.  When  Neoeeiary.  —  U  is  held  tha^ 

4^ 
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918.  5.  Final  Aoconnting  of  Aflsij^ee.  —  See  note  i . 
6.  Cost  of  Aoconnting.  —  See  note  2. 

919.  XL  AS8IGKMEHT  AS  DEFENSE.  —  See  note  I. 

a  receiver  should  be  appointed  only  in  that  he  has  no  objection  to  being  re- 
extreme  cases  and  when  the  interests  moved.  King  v.  McClurg,  7  S.  Dak. 
of  the  parties  are  exposed  to  manifest  67. 

peril.       Dozier     v,    Logan,    loi     Ga.  On  Motion  of  Surety. —  In   Minnesota 

173.  the  surely  may  apply  to  be  discharged 

Where  no  practical  good  can  result  upon   failure  of   the   assignee  to   pay 

from  his  removal,  an  assignee  will  not  the  agreed  premium,  and  acceptance, 

be  lemoved  by  way  of  punishment  for  pending  such  application,  of  a  part  of 

a  mere  mistake  which  causes  no  in-  the  premium,  but  only  so  much  as  had 

jury.     Matter  of  Le  Brun  Music  Co.,  been  earned  and  was  absolutely  due, 

56  Mo.  App.  41.     See  Boatmen's  Bank  will  not  be  a  waiver  of  the  application. 

Appeal,  74  Mo.  App.  60,  holding  the  The  removal  is  not  erroneous  because 

circumstances  insufficient  to  require  a  a  prior  order  requiring  the  assignee  to 

removal.  furnish  a  new  bond  within  thirty  days 

On  the  other  hand,  there  are  positions  was  made  ex  parte ^  as  on  the  hearing 

in   which   an    honest  man   might    be  the  assignee  was  still  entitled  to  raise 

placed  in  which  he  would  be  incompe-  the  question  of   the    propriety  of   the 

tent  to  act,  and  if  his  relations  are  such  former  order.      American  Surety  Co. 

as  to  hamper  or  embarrass  him  in  the  v.  Nelson,  77  Minn.  402. 

vigorous  performance  of  his  duty  he  OlS.     1.  Citation.  —  Creditors  must 

may   be   removed.     In  re  .Mast,  etc.,  be  cited  on  a  proceeding  for  appoint- 

Co.,  58  Minn.  313;  Bryson  v.  Wood,  ment  of  substituted  assignee,  and  ac- 

187  Pa.  St.  366;  Brown  v.  Armstrong,  counting  by  representatives  of  deceased 

18  R.  I.  537.  assignee.     Matter  of   Farmer,  (Supm. 

Delay  and  Kegleot  of  Duty  justify  re-  Ct.   Spec.  T.)  35  Misc.  (N.  Y.)  150. 

moval.     Tomkins  v.  Sheehan,  6  N.  Y.  2.  Mitchell  v.  Stoddard  County  Bank, 

App.   Div.  76,  holding,  however,  that  (Ky.  1902)67  S.  W.  Rep.  983,  (Ky.  1901) 

where,  at  the  time  of  the  application,  65  S.  W.  Rep.  839. 

all  available  assets  have  been  collected  Where  the  petition  to  dismiss  an  as- 

and  nothing  remains  to  be  done  but  to  signee  is  not  sustained  by  the  proof, 

take  and  state  the  account,  this  may  be  though  it  was  not  groundless,  it  is  error 

done  as  well  under  the  direction  of  the  to    impose    costs    on    the    petitioner, 

court  as  to  burden  the  estate  with  the  Powell's  Estate,   163  Pa.  St.  349,  peti- 

expense  of  a  new  assignee.  tion    in    court    in    which  assignee    is 

Upon  Sefaaing    Other    Belief^   as  the  accounting, 

setting  aside  of  the  assignment,  the  919.       1.     Personal     Judgment.    — 

court  may  nevertheless  be  justified  on  George  v.   Pierce,   123  Cal.   172;  New 

the  facts  to  take  the  funds  from  the  Albany  Mfg.  Co.  v,  Sulzer,  (Ind.  App. 

control  of  the  assignee  and  appoint  a  1902)  63   N.    E.    Rep.    873;    Irwin    v. 

receiver.     Goldsmith   v.    Fechheimer,  Lloyd,   65   Ohio   St.    55,   holding  that 

(Ky.  1894)28  S.  W.  Rep.  21;  Southern  such  a  course  does  not  preclude  the 

Commission  Co.  v.  Porter,  122  N.  Car.  creditor  from  coming  in  under  the  as- 

692;  Taylor  v,  Mahoney.  94  Va.  508.  signment  like  other  creditors. 

Votioe.  —  An  order  removing  an  as-  But  it  is  otherwise  where  the  assign- 

signee  without  formal  notice,  when  the  ment  statute  contemplates  the  passing 

assignee  and  his  counsel  are  present  in  of  the  property  into  the  possession  of 

court  pursuant  to  notice  of  motion  that  an  assignee  as  an  officer  of  the  court 

the  assignee  render  his  account,  report  and  at  once  into  the  jurisdiction  of  the 

bis  proceedings,  and  make  distribution  court,  and  the  distribution  by  the  court 

of  the  proceeds  in  his  hands,  although  discharges   the   assignor.      Matter  of 

it  may  be  irregular,  will  not  be  reversed  Day,  18  Wash.  359. 

where  the  report  and  admissions  of  the  Judgment  Against  Assignee.  —  In  an 

assignee    in    open   court  show    gross  action  against  an  assignor  and  his  as- 

irregularities  in  the  management  of  the  signee   for  services   rendered    the  as- 

estate,  and  neither  he  nor  his  counsel  signor,  the  judgment  cannot  go  against 

objects,  but  the  assignee  informs  the  the    assignee     personally,    but     only 

Qoart  ^t  (he  time  tl^e  order  is  made  against  the  assignor,   to    be  a  valid 
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claim  against  the  estate.     Mattingly  v, 
Willett,  (Ky.  1898)  44  S.  W.  Rep.  376. 

k  Foreigii  Assigiiment  v^ill  not  pre- 
clude a  creditor  from  reaching  by  gar- 
nishment assets  in  his  state.  Smith 
V,  Lamson,  82  III.  App.  466. 


is  sufficient  to  allow  proof  of  the  ac- 
signment.  Rollins  v,  Humphrey,  98 
Wis.  66. 

Garnishmont  Holding  Svrpliui.  —  The 
assignee  having  accepied  the  trust, 
garnishments  served  upon  him  in  the 


Answer  of  Aisignee  as  OarnlshM,  alleg-  meantime  would  only  hold  such  part 

ing  the  making  of  the  assignment,  that  of  the  fund  as  might  remain  after  pay- 

it  was  in  due  form  of  law,  that  all  con-  ment  of  all  claims  of  creditors  accept- 

ditions  required  by  the  statute  to  give  ing    and     authorized     to    accept    the 

it  effect   and  validity   had   been   per-  assignment  within  the  time  prescribed 

formed,   and   that    the  assignee    had  by  law.     Patty  v.  City  Bank,  15  Tex. 

entered  on  the  discharge  of  his  duties,  Civ.  App.  475. 
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939.    n.  Necessity  of  Absighmekt  —  1.  In    OeneraL  —  Se« 
notes  I,  2. 

934.     Effect  of  Failure  to  File.  —  See  note  I. 

930.     Errors  Not  Coniidered.  —  See  note  I . 

937.     Waiver  of  Erron  Assigned.  —  See  note  I.     See  also  BRIEFS. 

939*     1.  Noyes  v.  Tootle,  2  Indian        Nebraska,  —  Union    Slate    Bank    v, 
Ter.  144,  in  which  case  the  court  cited    Hutton,  62  Neb.  664;  Raker  v.  State, 


with  approval  2  Encyc.  of  Pl.  and  Pr. 
922-924. 

Useless  Assignments,  i.  e.,  assignments 
which  present  immaterial  questions, 
are  reprehensible.  General  Electric 
Co.  V,  Black,  19  Mont.  no. 

8.  Randall  v.  Wadswortb.  130  Ala. 
633;  Wheelock  v,  Myers,  64  Kan.  47: 
Perry  v.  Wheeler,  63  Kan.  870;  Forrest 
V,  Buchanan,  203  Pa.  St.  454;  Scranton 
Traction  Co.  v.  Schlichter,  202  Pa.  St. 
6;  Wilson  r.  Johnson,  94  Tex.  272. 

Minnesota  Bale  of  Court.  —  Rule  q, 
subdiv.  3,  of  the  Supreme  Court  of  Min- 
nesota, requires  assignmen'.s  of  error, 
and  provides  that  in  the  absence  of 
an  assignment  of  error  no  error  not 
affecting  the  jurisdiction  will  be  con- 
sidered. Adams  v.  Thief  River  Falls, 
84  Minn.  30. 


5')  Neb.  202;  Montgomery  v,  Albion 
Nat.  Bank,  50  Neb.  652;  Clarke  v. 
Nebraska  Sav.  Bank,  50  Neb.  669; 
Roberts  v.  Hopper,  50  Neb.  681;  Gra- 
ham V,  Frazier,  49  Neb.  90;  Denise  v. 
Omaha,  49  Neb.  750;  Hay  v.  Miller,  48 
Neb.  156;  Coburn  v.  Watson,  48  Neb. 

257. 

North  Dakota. —  Erickson  v.  Citizen's 

Nat.  Bank,  9  N.  Dak.  81. 

Pennsy'vania,  —  Scranton  Traction 
Co.  V,  Schlichter,  202  Pa.  St.  6. 

Texas,  —  Link  v,   Houston,  94  Tex. 

378. 

Immaterial  that  Question  Is  Disenssed 
in  Brief.—  A  question  discussed  in  tlie 
brief  of  counsel,  but  not  raised  by  any 
assignment  in  the  petition  in  error, 
will  not  be  considered.  Raker  v.  State, 
50  Neb.  202;  Clarke  v.  Nebraska  Sav., 


Absenoe  of  Necessary  Parties.  —  An  ap-    etc..  Bank,  50  Neb.  669. 
pellate   court   will  of  its  own  motion        937,     \,  Alabama,  —  Daniel  z'.  Brad- 
reverse  a  decree  rendered  by  the  court    ford,  132  Ala.  262;  Hunt  v.  Matthews, 


below  in  the  ab.sence  of  necessary 
parties.  Craver  v.  Spencer,  40  Fla. 
135.     See  also  Parties  to  Actions. 

994.  1.  Noyes  v.  Tootle,  2  Indian 
Ter.  144  {citing  2  Encyc.  of  Pl.  and 
Pk.  922-9241*,  Security  Imp.  Co.  v, 
Cass  County,  9  N.  Dak.  553. 

996.  1.  Colorado.  —  Lathrop  v, 
Tracy,  24  Colo.  382. 

Florida.  —  Dell  v.  Marvin,  41  Fla. 
221;  Rawlins  v.  State,  40  Fla.  155. 

Georgia,  —  Brooks  v.  Raiden,  113  Ga. 
86. 

Illinois.  —  McCaleb  v.  Coon  Run 
Drainasre,  etc.,  Dist.,  190  III.  549; 
Burke  v.  Dunning,  72  III.  App.  193. 

lo^oa, — Spurrier  v.  McLennan,  115 
Iowa  461.  See  also  Smith  r.  iEtna  L. 
Ins.  Co.,  115  Iowa  217. 


132  Ala.  286;  Posial  Tel.  Cable  Co.  v. 
Hulsey,  132  Ala.  444;  Memphis,  etc., 
R.  Co.  7/.  Martin,  131  Ala.  269;  Pear- 
son V.  Adams,  129  Ala.  157;  Tutwiler 
Coal,  etc.,  Co.  v.  Enslen,  129  Ala.  336; 
Zirkle  v.  Jones,  129  Ala.  444;  Dean  v. 
Witheringlon,  116  Ala.  573. 

Georgia.  —  Evans  v.  State,  115  Ga. 
229. 

Illinois.  —  See  also  Reardon  v.  Smith, 
72  III.  App.  674. 

Iowa.  —  Fink  v.  Des  Moines,  115 
Iowa  641. 

Massachusetts,  —  See  Barrett  v. 
BrufTee,  182  Mass.  229. 

Michigan,  —  McLeod  v.  Hunt,  128 
Mich.  I124;  Hart  v.  Doyle,  128  Mich. 
257,  holding  that  the  appellant  is  not 
entitled  to  a  consideration  of  alleged 


Montana,  —  Wood  v.  Gleim,  19  Mont,    errors  first  brought  to  the  attention  of 
82.  the  court  in  a  supplemental  brief.     Se^ 

Supp.  Pl.  &  Pr.— 28  43? 
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Fundamental  Errors.  —  See  note  2. 

2.  In  Criminal  Gases  —  in  General.  —  See  note  2. 

3.  In  Eqnity  Cases.  ~  See  note  2. 

4.  Appeals  from    Intermediate    Appellate    Courts. — See 


99S. 
999. 
930. 

note  4. 
933.    ni.  FillHO  AVD  Sebvioe  —  1,  Who  May  Assign  Errors— 

a.  In  General.  — See  note  i. 

•  933.    b.  Joint  Assignment.  —  See  note  i. 

also    Frohlich    v,   Carroll,  127    Mich,    signment  of  error  are  (i)  that  the  court 


has  not  jurisdiction,  or  (2)  that  the 
complaint  (or  indictment)  does  not 
state  a  cause  of  action,  or  (3)  that  the 
facts  found,  whether  by  general  verdict 
or  special  verdict,  or  by  the  judge,  or 
by  consent,  do  not  justify  the  judg- 
ment imposed.      Wilson   v.    Beaufort 


561. 

Missouri,  —  Corrigan  v.  Kansas  City, 
93  Mo.  App.  173;  Matter  of  Cogswell, 
93  Mo.  App.  482. 

Nebraska^  — «  Russell  v.  State,  62  Neb. 
512;  Martin  v.  Kearney  County,  62 
Neb.  538;  Roberts  v.  Hopper,  50  Neb. 

681;    iCtna   Ins.  Co.  v,  Simmons,  49  County  Lumber  Co.,  131  N.  Car.  163. 

Neb.  811.  999.    2.  By  the  Code  of  Alahama  — 

The  Court  Is  Confined  to  the  Aisignment  Error  in  Giving  or  Refusing  Instruction, 

of  Error  Insisted  On.  —  Rawlins  v.  State,  —  Civ.  Code  Ala.  1896,  §  613,  dispenses 

40  Fla.  155.  with  an  exception  to  the  ruling  of  the 

.  Where   No    Beason    or   Argmaent  Is  court  in  giving  or  refusing  an  instrnc- 

Oiven  in  support  of  an  assignment  of  tion,   but    an   assignment  of  error  is 

error   the  court   will  not  consider  it,  necessary.     Smith   v.   Slate,    130  Ala. 

even  though  the  appellant  refers  to  the  95;  Williams  v.  State,  130  Ala.  107. 

error  as  a  ground  for  reversal.    Tut-  Failure  to  Assign  Error  in  Striking  Ples 

wiler  Coal,   etc.,   Co.  v.  Enslen,    129  to  Jorisdiotion.  —  The  mere  recital  in  a 

Ala.  336.     See  also  Brooks  v.  Raiden,  bill  of  exceptions  in  a  criminal  case 

113  Ga.  86;  Allen  v,  Harris,  113  Ga.  that  the  accused   filed  a  plea  to  the 

107:  Hart  V,  Phenix  Ins.  Co.,  113  Ga.  jurisdiction  of  the  court,  and  that  the 

859;  Dolan  V.  Mutual  Reserve  Fund  L.  plea  was  stricken  on  demurrer,  is  no 

Assoc,  182  Mass.  413;  Barrett  v,  Bruf*  assignment  of  error  and  does  not  au- 

fee,  182   Mass.  229;  Doherty  v.   Rice,  thorize  the  Supreme  Court  to  review 


182  Mass.  182;  Nix  v.  Reiss  Coal  Co., 
114  Wis.  493;  Cornell  v.  State,  104 
Wis.  527;  Butler  V.  State,  102  Wis.  364. 
Errors  Waived  in  Intermediate  Appel- 


the  action  of  the  court  below.     Daniel 
V.  State,  115  Ga    205. 

930.    2.  Brooks  v,  Raiden,  113  Ga. 
86,  which  was  a  suit  for  an  injunction; 


late  Court.  —  Errors  assigned  in  the  ap-  Sandberg  v,   Victor  Gold,   etc.,  Min. 

pellate  court  upon  rulings  of  the  trial  Co.,  24  Utah  i. 

court,  which  are  neither  argued  in  the  4.  Colorado. —  Bitter  v.  Mouat  Lum- 

appellate  court  nor  pressed  upon  that  ber,   etc.,   Co.,   27  Colo.   120;   Akron 


court's  attention,  are  deemed  waived, 
and  cannot  be  revived  and  pressed  in 
the  Supreme  Court.  Sutter  v.  Rose, 
169  111.  66. 

Cross-assignments.  —  Where  an  appel- 
lee  assigns    cross-errors,   and   in    his 


Bank  v.  Dole,  24  Colo.  94;  Robinson 
7A  Denver,  etc.,  R.  Co.,  24  Colo.  98; 
Munn  V,  Corbin,  24  Colo.  381,  which 
cases  were  decided  under  rule  50  (com- 
pilation of  1897,  being  41  of  the  preced- 
ing   book    of    rules),    requiring    new 


brief  asks  the  court  to  affirm  the  judg-    assignments  of  error  in  the  Supreme 
ment  appealed  from,  he  will  be  deemed     Court. 


to  have  abandoned  his  assignment  of 
cross-errors,     Springfield   Iron  Co.  v, 
Mclntyre,  72  111.  App.  444. 
93§.    2.  Consolidated  Engineering 


93d.  1.  Norris  v.  Downing,  196  Hi. 
91,  citing  with  approval  2  Encyc.  of 
Pl.  and  Pr.  931. 

933.     1.  Killian   v.   Cox,    132   Ala. 


Co,   V.  Crowley,  105   La,  615,  citing  2  666;  Monson  v.  Meyer,  93  111.  App.  94, 

Encvc.  op  Pl.  and  Pr.  928.  affirmed  195   Hi.  142;    Sondheimer    v. 

In  Tezae.  —  See  Wilson  c^.  Johnson,  Graeser,   72  III.  App.  disaffirmed  172 

94  Tex.  272.  111.  293;  Brachtendorf  v.  Kehm,  72  III. 

Errors  Apparent  of  Beeord  Which  Will  App.  232,  in  each  of  which  cases  the 

Be  Ezamlned  on  appeal  without  any  as-  court  cited  2  Encyc.  of  Pl.  and  Pr. 
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933.     Joint  and  Stveral,  or  Joint  or  ievaml,  AitifnmoBt.  —  See  note  4. 

984.    8.  Time  of  Filing  —  a.  In  Genera i..  —  See  note  2. 
93S.    b.  Effect  of  Failure  to  File  Within  Time.  — 
See  note  1. 
938.    IV.  Sufficiency  —  1.  In  General.  —  See  note  3. 

Bpeoifloation  Mnst  Be  Complete  in  Itself.  —  See  note  4. 
Different  Bnllngs  United  in  One  Bpeoifloation.  —  See  note  5. 

940.  Stating  Beaeona  for  Error.  —  See  note  I. 

941.  Diiregard  of  Bnlei.  —  See  note  3. 

949.    2.  Objections   for    Generality  —  a.  In    General  —  Bale 
stated,  —  See  note  2. 

933.     See  also   Wilson  v.  Alston,  122  (or  in  sustaining,  as  the  case  may  be) 

Ala,  630.  the  first  (or  second,  etc.)  assignment  of 

933.  4.  Sid  way  v.  American  Mortg.  error  to  the  judgment  of  the  Common 

Co.,  67  111.  App.  24;  Consolidated  En^i-  Pleas;  or   if    there   be  any    new   and 

neering  Co.  v,  Crowley,  105  La.  615,  in  further  matters  raised  by  the  judgment 

each  of   which  cases  the  coxxxx  cited  2  of  the  Superior  Court  itself,  they  should 

Encyc.  of  Pl.  and  Pr.  933.     See  also  be  assigned  in  their  due  order.     Mel- 

Sondheimer  £/.  Graeser,  72  111.  App.  41,  lick  v.   Pennsylvania  R.  Co.,  203  Pa. 

affirmed  172  111.  293.  St.  457. 

Heoeiiity  for  Severaaoe.  —  In  Wilson  4.   United  States   Supreme  Conrt  Enle 

V.   Alston,    122  Ala.  630,  it  was  held  No.  11   provides  that  an  assignment  of 

that  where  on  an  appeal  by  several  de-  error    must    set   out    separately    and 

fendants  there  is  no  severance  in  the  particularly   each   error  asserted   and 

assignment  of  error,  error  in  (he  ruling  intended  to  be  urged.     Deering  Har- 

of  the  trial  court  which  is  prejudicial  vesier  Co.  v.  Kelly,  (C.  C.  A.)  103  Fed. 

to  some  of  the  appellants  and  not  to  Rep.  261. 

all  18  unavailable  to  reverse  the  judg-  6.  Ostrom  v.  Arnold,  24  Tex.  Civ. 

ment  or  decree  appealed  from;  it  being  App.  192;  Smith  v,  Hopkins,  (C.  C.  A.) 

necessary  on  such  an  appeal  that  ttie  120  Fed.  Rep.  921. 

judgment  or  decree  should  be  preju-  940,    1.  Beaiong  Mnst  Be  Stated. — 

dicial  to  all  of  the  appellants.     See  also  Where  error  is  assigned  lo  a  ruling  of 

Killian   v.   Cox,    132  Ala.  666;   Sond-  the  court,  but  no  reason  is  given  why 

heimer  v.   Graeser,   72   III.    App.   41.  such  ruling  is   erroneous,  the  assign- 

affirmed  l^2  \\\,  2q'i,  ment  will   not  be  considered.      Inter 

934*    St  After  Beargnment  Has  Been  State  Sav.,  etc.,  Assoc,  v.  Benson.  28 

Ordered. —  In  Mississippi ^  when  a  cause  Wash.  578. 

has   been   remanded  by  the  Supreme  Chronnds  of  Exception  Narrowed  by  Af- 

Court  to  its  docket  for  reargument  on  signment  of  Error.  —  Such  grounds  of 

one  question,  leave   will  not  be  given  exception  as  are  not  stated  in  the  as- 

to  raise  other  questions  by  additional  signment  of  error  will  not  be  regarded, 

assignments  of  error.     National  Mut.  as  the  court  will  look  solely  to  the  as- 

Bldg,,   etc.,   Assoc,    v,    Pinkston,    79  signments  of    error.     Clarke   v.   East 

Miss,  478.  Atlanta  Land  Co.,  113  Ga.  21. 

9^.  1.  In  Georgia,  if  no  exceptions  941.  8.  Deering  Harvester  Co,  i'. 
pendente  lite  are  filed,  an  assignment  of  Kelly,  (C.  C.  A.)  103  Fed.  Rep.  261. 
error  upon  the  court's  refusal  to  dismiss  949.  2.  Geori^a.  —  Dickson  v,  Riir- 
the  action  is  100  late  unless  it  is  pre-  well,  113  Ga.  93;  Hart  7.  Phenix  Ins. 
sented  within  thirty  days  from  the  term  Co.,  113  Ga.  859;  Eastmore  v.  Bunk- 
in  which  the  ruling  complained  of  was  ley,  113  Ga.  637;  Grogan  v.  Tate,  113 
made.     Heery  v.  Burkhalter,  113  Ga.  Ga.  1057. 

1043.      See   also    American    Freehold  Indiana,  —  Chicago,   etc.,  R.   Co.  r. 

Linl   Morig.   Co.  v.  Walker,  115  Ga.  State,  158  Ind.   189.     See  also  Turpie 

737:  Heery  v.  Burkhilter,  113  Ga.  1043.  v,  Lowe,  158  Ind.  47. 

9^8.    8.  In  Pennsylvania,  on  Appeal  Minnesota.  —  Hunt    r.    O'Leary,   84 

firom  the  Superior  Ooort,  the  proper  form  Minn.    200;    Hughes    v.    Meehan,    84 

of  an  assignment  of  error  is  that  the  Minn.  226;  Parish  if.  St.  Paul.  84  Minn. 

Superior  Court  erred  in  not  sustaining  426;  State  v,  Veek,  80  Minn.  221. 
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94r3*     Depree  of  Fredsioii  Required.  —  See  note  2. 

944.    b.  Assignment  upon  the  Pleadings. — See  note  3. 
94«S.     See  note  2. 

c.  Assignment  upon  the  Evidence  —  General  Anign- 

ment.  —  See  note  5- 

Nebraska,  —  Modern    Woodmen    of  present  for  review  alleged  errors  in  the 

America  o.  Lane,  62  Neb.  89;  Bush  v,  instructions.      Drexel   v,    Daniels,  49 

State,  62  Neb.  128;  Green  v.  Tierney,  Neb.  99. 

62  Neb.  561;  Drexel  v.  Daniels,  49  944*  S.  Error  in  Allowing  Inter- 
Neb.  99:  i£tna  Ins.  Co.  v.  Simmons,  vention.  —  An  assignment  of  error  that 
49  Neb.  811;  Imhoff  v.  Richards,  48  the  court  **  over  the  protest  of  the 
Neb.  590.  plaintiff"  allowed  named  persons,  not 

South   Caroliiia.  —  Elkins    v.    South  parties  to  the  original  action,  to  file  an 

Carolina,  etc.,  R.  Co.,  64  S.  Car.  553.  intervention   and  except  generally  to 

Tennessee.  —  See    also     Minton    v.  the    allowance    of    such    intervention 

Stahlman,  96  Tenn.  98  without  stating  what,  if  any,  objection 

Some     Assignments    Hot     Sufficiently  was  made  thereto  when  offered,  does 

Speciflo.  —  It  is  not  a  ground  for  dis-  not  present  any  question  for  decision 

missal  that  some  of  the  assignments  in   the  appellate  court.     Eastmore  v. 

do  not  plainly  specify  the  alleged  error  Bunkley,  113  Ga.  637. 

if  it  appears  that  other  errors  are  suffi-  04^.    3.  Error  in  Sustaining  Demurrer, 

ciently  assigned.     Dickson  v.  Burwell,  — A  bill  of  exceptions  reciting  that  a 

113   Ga.   93,   in   which  case  the  court  demurrer  was    heard    and    an    order 

said:    **  The  better  practice,  unless  all  passed  sustaining  the  same,  and  as- 

the  assignments  are  amenable  to  the  signing  *' error  upon  the  judgment  sus- 

same  objection,  is  to  call  attention  to  taining  said  demurrer  and  passing  said 

the  assignments  which  do  not  specifi-  order,'"   specifies  plainly  the  decision 

cally  allege  error,  in  the  brief  or  oral  complained  of  and  the  alleged  error, 

argument,    accompanied   with  a  sug-  and  specifically  sets  forth  the  error  aU 

gestion   that  such  be  not  considered,  leged  to  have  been  committed,  within 

In  any  event  this  court  will,  when  it  the  meaningof  Civ.  Code  Ga.,  ^§  5527, 

has  a  case  under  consideration,  decline  5528.     Melson  v,  Thornton,  113  Ga.  99. 

to  consider  any  exception  not  properly  Error  in  Sustaining  Demurrer  and  Strik- 

made."  ing  Party  Defendant. —  In  Johnson   v. 

Assignment  that  Court  Erred  in  Befus-  Porter,  115  Ga.  401,  the  court  said: 
ing  to  Order  Judgment,  eto.  —  In  Adams  '*  The  bill  of  exceptions,  after  reciting 
V.  Thief  River  Falls,  84  Minn.  30,  the  the  fact  that  the  court  passed  an  order 
court  refused  to  consider  a  contention  sustaining  the  demurrer  and  striking 
that  the  verdict  was  excessive  because  P.  as  a  defendant  in  the  case,  declares: 
there  was  no  such  assignment  of  errors  '  To  which  ruling  this  plaintiff.  J.,  ex- 
as  was  required  by  a  rule  of  court,  cepted,  excepts,  assigned,  and  now  as- 
The  court  said:  "On  this  appeal  the  signs  the  same  as  error.'  Under  a 
assignments  that  the  court  erred  in  re-  numberof  decisions  of  this  court  it  must 
fusing  to  order  judgment  notwiihstand-  be  ruled  that  this  is  a  sufficient  assign- 
ing the  verdict,  and  its  refusal  to  grant  ment  of  error.'*  Citinfi  Melson  v.  Tborn- 
a  new  trial,  are  of  no  efficient  value,  ton,  113  Ga.  99,  and  Frierson  v, 
and  do  not  call  attention  to  any  of  the  Alexander,  74  Ga.  666. 
numerous  propositions  of  law  involved  6.  Western  R.  Co.  v.  Williamson,  114 
in  such  motions,  particularly  since  the  Ala.  131;  Dickson  v,  Burwell,  Z13  Ga. 
motion  for  new  trial  was  made  upon  93;  Gilmore  v.  Butts,  61  Kan.  315: 
several  grounds.  It  has  been  re-  Omaha  •£/.  Richards,  49  Neb.  244;  Scho- 
peatedly  held  by  this  court  that  such  field  v.  Territory,  9  N.  Mex.  526. 
assignments  are  without  avail."  Selevanoy.  —  In  Scott  v.  Maddoz,  113 

943.    2.  Adams  z/.  Thief  River  Falls,  Ga.  795,  the  court  said:     "  The  record 

84  Minn.  30.  contains  assignments  of  error  upon  the 

An  Assignment  that  the  Verdict  Is  Con-  refusal  of  the  court  to  allow  the  pro- 

trary  to  Law  raises  the  question  whether  pounders     to    ask    certain    witnesses 

the  verdict  is  contrary  to  the  law  as  different  questions  that  are  contained 

contained  in  the  charge  given  by  the  in  the  record.     As  it  is  not  disclosed 

court    to  the    jury,    but   it  does    not  what  answers  were  expected  to  these 
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946.  See  note  i. 

947.  By  Sefnrenoe.  —  See  note  I. 

[insuffioieiioy  of  Evidence  to  Sustain  Findings.  —  Assignments  of 
error  that  the  trial  court  erred  in  finding  for  the  plaintiff,  in  ren- 
dering judgment  for  the  plaintiff",  and  in  not  rendering  judgment 
for  the  defendant,  are  sufficient  to  raise  the  question  whether 
the  evidence  justified  the  findings  and  judgment  of  the  trial  court, 
and  entitle  the  appellant  to  a  review  of  the  questions  of  fact. 
See  note  4^.] 
948.    d.  Assignment  upon  Requests  and  Instructions 

—  Oeneral  Eule.  —  See  note  I. 

949.     Where  Charge  or  Instraotion  Is  Lengthy.  —  See  note  I. 

various  questions,  these  assignments  court    said:     '*  It    is    difficult    to   tell 

present     no    question    fot    decision."  exactly    what    counsel    had    in    tnind 

Citing  Central   of    Georgia   R.  Co.  v.  when  making  ihis  assignment,  or  what 

Bond,    III    Ga.    13.     See  also   Excep-  they  were  attempting  to  challenge  as 

TiONS  AND  Objections.  not  justified.     The  findings  of  fact  are 

Neeeeeity  to  Show  What  Ezcluded  Evi-  not  the*  decision,'  but,  if  they  were, 
denee  Waa.  —  An  assignment  of  error  we  have  twenty-eight  in  number,  as 
in  excluding  evidence  must,  to  entitle  before  stated,  several  being  fully  war- 
it  to  consideration,  on  its  face  disclose,  ranted  by  ihe  proofs,  as  counsel  must 
either  literally  or  in  substance,  what  admit.  It  was  incumbent  upon 
such  evidence  was.  Russell  v.  Mohr-  counsel  to  specify,  distinguish,  and 
Weil  Lumber  Co.,  115  Ga.  35.  point  out  those  open  to  the  claim  that 

946«      1.    Nebraska.    —    Imhoff    v.  they    were   unsupported    by    the    evi- 

Richards,  48  Neb.  590.  dence,  and  a  wholesale  assignment  of 

Pennsylvania.  —  Hart's  Estate,  203  errors  in  respect  to  the  findings  is  en- 
Pa.  St.  492.  lirely  inadequate.     For  this  reason  the 

Texas,  —  Galveston,  etc.,  R.   Co.   o.  alleged  insufficiency  of  the  evidence  to 

Johnson,  24  Tex.  Civ.  App.  180.  sustain  the  findings  of  fact  is  not  before 

AMigmnent    that    Excessive    Damages  us  for  review.      Possibly   counsel   in- 

Were  Awarded. —  Under  an  assignment  tended  the  conclusions  of  law,  or  the 

of  error  that  the  damages  awarded  by  judgment,  when  using  the  word  '  de- 

the  jury  are  excessive,  the  court  will  cision;  '  but,  if  so,  the  assignment  was 

not  review  the  action  of  the  trial  court  also  ineffectual,    because    insufficient, 

in  admitting  in  evidence  items  of  dam-  The  conclusions  of  law  were  certainly 

age.     Roberts  v.  Hopper,  50  Neb.  681.  justified  by  the   findings  of  fact,  and 

947.     1.  Broughan  z'.  Broughan,  62  the  judgment  was  in  strict  accordance 

Kan.    724;  Garden  City  v.  Heller,   61  with  these  conclusions.     To  attack  one 

Kan.  767.  or  more  of  the  conclusions  of  law,  or 

4rt.  Coverdale    v.    Royal    Arcanum,  the  judgment  entered  thereon,  the  as- 

199  111.  649,  in  which  case  it  was  held  signment  should  have  so  specified." 

that   where    the   question   whether   a  94S.    1.  Bernstein  v.  Downs,  112  Cal. 

benefit    society    waived    a    by-law   is  197,  wherein  the  court  cited  2  Encyc. 

raised  by  the  pleadings  as  a  question  of  Pl.  and  Pr.  94S-951.     See  also  the 

•f  fact,  no  proposition  of  law  is  neces-  following  cases: 

sary  to  make  the  finding  upon  such  Alabama.  —  Smith  v.  State,  130  Ala. 

question  reviewable  upon  appeal.     See  95. 

also  Parish  v.  St.  Paul,  84  Minn.  426.  Florida,  —  Eggart   v.   State,  40  Fla. 

Compare  Atlanta  R.,  etc.,  Co.  v.  Atlanta  527. 

Rapid  Transit  Co.,  113  Ga.  481.  Minnesota.  —  State  v.  Veek,  80  Minn. 

Auignment   that  "Decision"  Is    Not  221. 

Jnstiflml    by    Evidence. —  In    Hunt    v.  A^<r/^raj>&<j.  —  Beh rends  ly.  Beyschlag, 

O'Leary,  84  Minn.  200,  one  of  the  as-  50  Neb.  304;  Johnston  v.  Milwaukee, 

signments  of    error    was  as   follows:  etc..  Invest.  Co.,  49  Neb  68. 

"  The  decision  of  the  court  herein  is  949.     1.  State    v.   Veek,    80  Minn, 

not  justified  by  the  evidence.*'    The  221. 
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9tS0.     Spedfloation  for  Each  Initmotlon.  —  See  notes  I,  3^ 
9S\.     See  note  I. 

9S9.    e.  Assignment  upon  Rulings  on  Motions,  Etc.  — 

Motion  Baaed  oti  ttaglo  CHrouiid.  —  See  note  2. 

Xotlon  BMod  on  Beteral  aronndt.  —  See  note  3. 
9S8«     Sec  notes  i,  2i 

9ff4.   /.  Assignment  upon  Judgment,  Decree,  or  Ver- 
dict. —  See  notes  2)  3. 

950.     1.  Egj^art    v.   State,   40   Fla.  error  has  filed  what  ik  called  an  as- 

52^  ih  which  cask  the  Court  cited  with  signmeill  of  errors^  charging  that  the 

appro^^al  2  Encyc.  of  Pl.  and  Pr.  950.  Court  of  Appeals  erred  {a)  io  affirming 

2.  Propriety  of  Exoeption  to  Each  In-  the  judgment  and  decree  of  the  County 

itmction  by  Number.  —  There  certainly  Court,  and  (A)  in  overruling  the  motion 

should  be  ac  least  an  exception  to  each  for  a   rehearing   filed   by   plaintiff  in 

of  the  instructions  by  number  or  other  error.     Under  rule  ii,  which  requires 

designaiion;    otherwise    the   attention  that  each  error  shall  be  separately  aU 

of  the  court  is  not  called  to  any  one  leged  and  particularly  specified,  this  is 

particular  alleged  error.     Bernstein  v»  no  assignment   at   all.     It  is   merely 

Downs,  112  Cal.  197,  wherein  the  court  equivalent  to  stating  in  general  terms 

cited  ^  Kncyc.  of  Pl.  anu  Pr.  948-951.  that  the  Court  of  Appeals  was  wrong 

0$l»     1.  Florida.  —  Eggart  r.  State,  in  its  judgment.'* 

40  Kla.  527.  Error  in  Dismiisal.  —  A  bill  of  excep- 

Nehrtiska.  —  Bush  r.  State,  62  Neb.  tions  reciting  that  "the  defendant 
128;  Green  v,  Tierney,  62  Neb.  561 ;  made  a  motion  to  dismiss  petitioner's 
Denise  v.  Omaha.  49  Neb.  750;  Un-  suit  as  amended,**  and  that  such  mo- 
land  xf,  Garton^  48  Neb.  ^03;  Newman  tion  was  sustained,  "  to  which  said 
V.  Rynet  48  Neb.  362;  Link  v,  Connelli  order  of  the  court  dismissing  plaintiff's 
48  Neb.  585;  Wood  worth  z/.  Parrott,  48  suit  plaintiff  then  and  there  excepted 
Neb.  675.  and   now   assigns  the   same  as  error, 

9$tl»  2.  C^ronnds  npon  Whioh  Motion  and  says  the  court  erred  in  sustaining 
Was  Based.  —  tn  Grogan  v.  Tate,  113  said  motion  and  in  dismissing  said  pe- 
Ga.  1057,  some  of  the  defendants  tition  *' contains  a  sufficiently  specific 
moved  th6  court  to  strike  their  names  assignment  of  error.  Dyson  v.  South- 
as  parties  defendant,  and  it  was  held  ern  R.  Co.,  113  Ga.  327. 
that  an  assignment  of  error  which  did  Several  Becreee  in  Favor  of  Different 
not  show  the  ground  upon  which  the  Oomplainants. —  tt  is  not  proper  assign- 
motion  was  based  or  the  giound  upon  ment  of  error  to  say  that  all  of  the 
which  the  motion  was  overruled  was  several  decrees,  in  favor  of  different 
insufficient!  complainants    in   the   same    suit    are 

81  Minnesota,  —  Hughes  v.  Meehan,  wrong.     Murphy  t/.   Kohlsaat,  68  111. 

84  Minn.  226.  App.  579. 

953.  1.  J.  I.  Case  Threshing  Ntach.  Auigiunents  of  Errors  npon  Jndgment 
Co.  V.  Huff  man  t  86  Minn.  30;  Fowler  Bendered  on  Agreed  Statement  of  Faots. 
V.  Harri^oni  64  S.  Car.  311*  — In   Carter  v,  Jackson,   115  Ga.  676, 

In  Oklahoma  an  assignment  that  the  Cobb,  J.,  referring  10  judgments  ren- 

court  erred   in  overruling  the  appel-  dered  by  the  court  on  an  agreed  state- 

lant's  motion  for  a  new  trial  presents  mentof  facts,  said:    "  The  proper  way 

for   review   every   error   properly   as-  to  assign  error  upon  such  a  judgment 

signed  in  the  motion  for  the  new  trial,  is  to  state  whether  the  court  erred  in 

Boyd  V.  Bryan,  11  Okla.  56.  his  findings  of  fact  or  in  his  conclu- 

S.  Bemnrrersi  —  Smith  v.   Bradstreet  sions  of  law;  and  if  in  the  latter,  It 

Co.,  63  S.  Car.  525.  would  probably  be  good  practice  to  set 

954.  2»  An  Aieignment  that  the  out  specifically  wherein  it  is  claimed 
Gonrt  Erred  in  Rendering  Judgment  is  the  court  erred  in  his  conclusions  of 
too  general  to  be  considered.  Smith  v.  law  upon  which  the  judgment  in  favor 
Hopkins,  (C.  C.  A.)  120  Fed.  Rep.  921.  of  the  defendant  in  error  Was  based. 

8.  Assignment  npon  Judgment  ol   In-  In  the  present  case  the  plaintiffs  ex- 

termediate  Appellate  Court.  —  tn    Bitter  cept  generally  to  the  judgment,  and 

V.  Mouat  Lumber,  etc.,  Co.,  27  Colo,  then  for  specific  assignment  of   error 

120,  the  court  said:    *'  The  plaintiff  in  say  the  court  erred  in  certain  '  hold- 
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Vol.  11.  ASSIGNMENT  OF  ERRORS.         9SS^9T[9 

Otitl.     Contrary  to  Law  and  ETidenoo.  —  Sec  note  I. 
9tlO.     Errors  in  Fact  or  Law.  —  See  note  2. 

957.  Verdict.  —  See  note  i. 

958.  8.   Entitling  Assignment  —  b.    Names  of  Parties.  — 
See  note  2. 

961.    6.  Defective  Assignment  Aided  by  Brief.  —  See  note  3. 

903.     V.  Scope    of     ASSIONMEVT  —  General     AflsignmentB.  —  See 

note  2. 

903«     Conolnsions  of  Fact.  —  See  note  I . 

96S,     VI.  Eelatiov  to  Bscord  —  confined  to  Beoord.  —  See  note  2. 
See  also  Appeals. 

907.     statement  of  Facte  Improper.  —  See  note  3- 

970.    Vin.  Cboss-assigkment.  —  See  note  4. 
979.    IX.  Ahehbiisnt  and  Additioval  Absiovmsvt.  —  See 
note  3. 

ings.'  If  the  bill  of  exceptioas  means  969.  8.  Chicago,  etc.,  R.  Co.  v. 
to  allege  that  the  general  judgment  State,  158  Ind.  189:  Wilson  v.  Seaman, 
was  based  on  these  rulings  and  that  15  S.  Dak.  103;  Ostrom  v,  Arnold,  34 
they  are  erroneous,  this  is  manifeitly  Tex.  Civ.  App.  192. 
all  that  either  the  law  or  good  practice  963.  1.  Joint  Aiatgnmont ae to Conrt'e 
would  require.  And  when  the  bill  of  Concloiiont  of  Law. —  Where  the  assign- 
exceptions  is  construed  in  the  light  of  ment  assails  all  of  the  conclusions  of 
the  record,  it  becomes  plain  that  this  law  jointly,  and  one  of  them  is  correct, 
is  exactly  what  is  meant."  the  correctness  of   the  others  is   not 

OM.    \,  Nebraska,  —  Modern  Wood-  presented  for  decision.     Chicago,  etc., 

men  of  America  v.  Lane,  62  Neb.  89.  R.  Co.  v.  State,  158  Ind.  189.     See  also 

New  Mexico,  —  Cevada  v.  Miera,  10  Turpie  v,  Lowe,  158  Ind.  47. 

N.  Mex.  62.  965.    8.  Emmons  z/.  Hilton,  72  111. 

Tennessee.  —  Record     v.    Cooperage  App.  124.     See  also  Western  R.  Co.  v. 

Co.,  108  Tenn.  657.  Williamson,  114  Ala.  131. 

M6.    8.  U.S.  V,  Rio  Grande  Dam,  967.    3.  State  v,  Dixon.  131  N.  Car. 

etc.,  Co.,  10  N.  Mex.  617.  809:  Easlev  v,  Pegg,  63  S.  Car.  98. 

Allegation  of  Error   Essential.  —  See  970.    4.'  Kirk  wood   v.   Kid  well,  72 

Thompson  v.  Hays,  24  Utah  275.  111.  App.  492,  holding  that  if  an  appel- 

9ft7.    1.  Where  Evidence  Is  ConJBiot-  lee  desires  to  contend   that  the  court 

lag.  —  See    Minton    v.    Stahlman,    96  below  erred   in  reducing  the  amount 

Tenn.  98.  found  due  to  him  by  a  master  he  must 

Olgeetion  that  Verdiot  Is  Not  Snpported  assign  cross-errors.    See  also  Childers 

by  Eyidence.  —  In  Tennessee  the  rule  is  v.  Loudin,  51  W.  Va.  559. 

that  an  assignment  of  error  '*  that  the  973.    8.  Amendment  to   Show  Error 

verdict  is  contrary  to  the  evidence  "  is  Preeented  by  Eeoord.  —  The  plaintiff  in 

insufficient,  and  that  it  should  be  as-  error  will  be  permitted  on  motion  to 

signed  as  error  that  there  is  no  evt-  amend  his  petition  in  error  so  as  to  in- 

dence  to  support  the  verdict.     Minton  elude  an  assignment  that  the  evidence 

V.  Stahlman,  96  Tenn.  98.  was  insufficient  to  support  the  verdict 

Aaonnt  of  Recovery.  —  The  question  when  it  is  disclosed  by  the  record  that 

whether  there   was  error   in  the   as-  one  of  the  grounds  ot  a  motion  for  a 

sessment  of   the  amount  of   recovery  new  trial  in  the  Dtstrtet  Court  was  the 

will  not  be  considered  unless  raised  by  insufficiency  of  the  evidence  to  sustain 

an  assignment  of  error.     Montgomery  the  verdict.     Robinson   v,  Kilpatrick- 

V.  Albion  Nat.  Bank,  50  Neb.  652.  Koch  Dry  Goods  Co.,  50  Neb.  795. 

9ftS.    2.  See  Murphy  v.  Kohlsaat,  In  Xinneeota  the  Supreme  Court  has 

68  III.  App.  579.  not  been  inclined  to  be  technical  in  the 

9#1.    3.  Where  There  Is  ITo  Assign-  application  of  the  rule  requiring  assign- 


it  of  Error  the  point  cannot  be  dealt  ments  of  errors,  and  has  allowed  assign- 
with  although  it  is  made  in  the  brief  of  ments  to  be  amended.  Adams  v.  Thief 
coaaiei.    Brooks  v.  Ratden,  113  Ga.  86.     River  Falls,  84  Mian.  30,  pn"  Lorely,  J. 
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ASSISTANCE,  WRIT  OR 

d7tS.    I.  Definition  and  Use  of  Wbit.  —  See  note  i« 
9'?'7.     See  note  i. 

978.  n.  In  Whose  Fayoe  It  Will  Issue.  —  See  notes  i,  2. 

979.  III.  Against  Whom  It  Will  Issue.    -  See  note  i. 

9T^.     1.  Roach   v.   Clark,  150   Ind.  grant  a  writ  of  assistance  to  a  purchaser 

93;  Sills   V.   Goodyear,    88    Mck    A  pp.  ai  a  tax  sale  who    presents  a  proper 

316:  Hagerman  v.    Helizel,  21   Wash.  deed,  but  will  not  consider  questions  as 

444,  each  citing  2   Encyc.  oF  Pl.   aM)  to  the  validity  of  the  proceedings  under 

Pr.  975.  which  the  land  was  appraised  and  sold. 

Basis  of  Power.  —  Emerick  v.  Miller,  which  must  be  determined  by  a  court 

(Ind.    1902)  64  N.  E.  Rep.  28  [n'^n^  2  of  law.     Belmar  v.  Kennedy,  53  N.  J. 

Encyc.  of  Pl.  and  Pr.  975];  Kirsch  v.  Eq.  466. 

Kirsch,  113  Cal.  56.  To  Reinstate  Lessor  After  Decree  of  For- 

Writ  a  Means  of  Execntion  Only.  —  The  feitnre  of  Lease.  —  See  Pittsburg,  etc., 

writ  operates   only   10  give   effect   to  R.   Co.   v.  Altoona,  etc.,  R.  Co.,  203 

rights  already  determined,  and  is  not  a  Pa.  St.  loS. 

means  of   trying  questions  of  title  or  In  Divorce  Proceedings  the  court  has 

right  to  possession.     Kirsch  v.  Kirsch,  power   to   determine   and    dispose    of 

113  Cal.  56;  Slillwell  v.  Hart,  40  N.  Y.  community    property     and     put     the 

App.    Div.    112;  jSx  p.  Jenkins,  48  S.  parties  in  possession  by  writ  of  assist- 

Car.  325.     Compare    Piedmont  Wagon  ance.     Kirsch  v.  Kirsch,  113  Cal.  56. 

Co.  V.  Bvrd,  T19  N.  Car.  4^10.  A  Purchaser  of  an  Equity  of  Bedemption 

Writ  Not  Impliedly  Abolished  by  Code  who  has  redeemed  the  property  within 

Procedure.  —  A  statute  providing  a  pro-  the  statutory  period  is  entitled  to  the 

cedure  for  obtaining  the  possession  of  writ.     Hagerman  v.  Helizel,  21  Wash, 

property  does  not,   in   the  absence  of  444. 

exptess    limitation,    prevent    the    use  97§.     1.  Taylor  v.  Ellenberger,  134 

of  the  writ.     Emerick  v.   Miller,  (Ind.  Cal.  31;   Hibernia  Sav.,   etc.,   Soc.   v, 

1902)  64  N.  E.  Rep.  28.  Lewis,    117    Cal.    577;     Magruder    v. 

A  Befusal  of  the  Writ  Is  Not  Conclusive  Kittle.  (Neb.  1902)  89  N.  W.  Rep.  272. 

as  to  questions  of  title  or  right  of  pos-  2.  Emerick  v.  Miller,  (Ind.  1902)  64 

session  and  is  no  bar  to  a  subsequent  N*  E.  Rep.  28,  quoting  with  approval  2 

action  of  ejectment.     Dickey  v.  Gib-  Encyc.  of  Pl.  and  Pr.  978. 

son,  121  Cal.  276.  979.     1.  Sills  v.  Goodyear,  8£  Mo. 

97T.     1.  To  Purchaser  at  a  Tax  Sale.  App.  316;  Ex  p.  Jenkins,  48  S.  Car. 

—  In  Michigan  a  purchaser  at  a  tax  sale  325  [each  citing  with  approval  2  Encyc. 

is  entitled   to  the  writ  and  is  not  re-  of  Pl.  and  Pr.  979]:  Ricketts  v,  Chi- 

quired  to  resort  to  an  action  of  law.  cago  Permanent  Bidg.,  etc.,  Assoc  ,  67 

Beck  V.  Finn,    122  Mich.  21;  Ball  v.  111.  App.  71:  State  v.  Moore,  21  Wash. 

Ridge  Copper  Co.,  118  Mich.  7;  Youngs  628;  State  v.  Superior  Ct.,  21  Wash. 

V.  Peters,  118  Mich.  45.  469.     See  also  St.   Louis,  etc.,  R.  Co. 

Under  Act  No.  229,  Pub.  Acts  Mich.  1897,  v.  Wear,  135  Mo.  230. 

the  writ  will  not  issue  in   favor  of  a  Against    Purchaser    i^om    Mortgagor, 

purchaser  at  a  tax  sale  until  six  months  Pendente  Lite.  —  The   writ    will    issue 

after  the  filing  of  a   return  of  service  against  a  mortgagor  and  all   persons 

upon  the  grantee  in  the  last  recorded  who  have  purchased  the  fee  under  him 

deed  and  the  mortgagee  in  the  last  re-  pendente  lite   with    notice.      Hibernia 

corded  mortgage  of  notice  of  the  right  Sav..  etc.,  Soc.  v.  Lewis,  117  Cal.  577. 

to  redeem  the  property.     See  Pierpont  Against  Administratrix  of  Mortgagor. 

V.  Osmun.  it8  Mich.  472.  — The   writ  will   issue  against  an  ad- 

In  New  Jersey  a  court  of  equity  will  ministratrix,  the  wife  of  a  deceased 
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Vol.  IL                 ASSISTANCE,  WRIT  OF.  980-985 

980.  IV.  ISSUAHGE  OF  WSIT  DiSCBETIOHABT  —  Ctonaral  Bule  with 
Umitatloni.  —  See  note  3. 

981.  See  notes  i,  2,  3. 

989.    v.  OBTAiKiHe  Wbit  —  2.  Modern  Praotice.  —  See  notes 

984.  4.  Prooeedings  on  Petition.  —  See  note  3. 

985.  6.  Appeals.  —  See  note  2. 

mortgagor,  who  was,  as  executrix,  a  ing  that  the  exhibition  of  the  certificate 

party  to  the  foreclosure  ptoceedings,  of  sale  merely  characterizes  the  man- 

and  whose  answer  lo  the  petition  fails  ner  of  making  the  demand,  and  need 

to  show  any  right  or  title  independent  not  be  separately  alleged  in  the  petition. 

of  or  adverse  to  that  of  the  decedent  Demand  of  PossesBlon  is  a  necessary 

whose  rights  were  foreclosed.     Finger  condition   of   an   application    for    the 

V.  McCaughey,  119  Cal.  59.  writ.     Dickey  v.  Gibson,  121  Cal.  276, 

Parties  in  Privity.  —  The  rule  as  stated  per  Harrison,   J.      See    also    Ball   v. 

in   the  text  includes  those  in  privity  Ridge  Copper  Co.,  iiS  Mich.  7. 

with  the  parties  to  the  original  action.  9&4.    3.  Defendant  Conoladed  on  the 

Hagerman  v.  Heltzel,  21   Wash.  444,  Merits. —  Peters  v.  Youngs,  122  Mich. 

quoting  with  approval  2  Encyc.  of  Pl.  484;    Ball   v.   Ridge  Copper  Co.,    118 

AND  Pr.  979.  Mich.    7;    Pittsburg,   etc.,    R.    Co.    v. 

Persons  Not  Parties.  —  The  writ  should  Altoona,    etc.,    R.    Co.,   203    Pa.    St. 

not  issue  against  the  tenant  of  a  mort-  108. 

gagor  where  the  morigagor  was  not  May  Show  Lack  of  Jurisdiction.  —  No 

made  a  party  to  the  foreclosure  pro-  matter  affecting  the  decree  may  be  set 

ceeding^  and  is  not  clearly  bound  by  up  in  defense  of  the  motion  for  writ  of 

the  decree  entered  therein.     National  assistance  unless  the  matter  goes  to 

Bldg.,  etc.,  Assoc,   v.  Strauss,  (N.  J.  the  jurisdiction  of  the  court  in  render- 

igoi)  49  Atl.  Rep.  137.  ing  the  decree.     See  Peters  v.  Youngs, 

9§0.    3.  In  Doubtfal  Cases.— i?x  /.  122  Mich.  484;  Ball  v.   Ridge  Copper 

Forman,  130  Ala.  278;  National  Bldg.,  Co.,  118  Mich.  7. 

etc.,  Assoc.  V.  Strauss,  (N.  J.  1901)  49  Sufficiency  of  Answer.  —  A  mere  verbal 

Atl.  Rep.  137.  objection  to  the  granting  of  the  writ  is 

Laches  of  Applicant.  —  Exp.  Forman,  not  sufficient.     Aldrich  z/.  Wayne  Cir- 

130  Ala.  278,  in  which  case  the  court  cuit  Judge,  iii  Mich.  525. 

refused  to  issue  an  alias  writ,  applica-  9§5.    2.  California. — When  an  order 

tion  for  which  was  made  four  years  granting  a  writ  of  assistance  is  made 

after  the  return  of  the  first  writ.  ex  parte,  the  adverse  party  may  move 

9(11.     1.  See  Vermont  L.  &  T.  Co.  to  vacate  the  order,  and  from  an  oider 

V.  McGregor.  (Idaho  1897)  51  Pac.  Rep.  refusing  to  vacate  an  appeal  will  lie. 

104.     Compare  Belmar  v,  Kennedy,  53  Pignaz  v.  Burnett,  119  Cal.  157. 

N.  J.  Eq.  466.  Indiana.  —  The  time  for  perfecting  an 

2.  Still  well  V,  Hart,  40  N.  Y.  App.  appeal  from  a  judgment  granting  a 
Div.  112.  wrjtof  assistance  to  a  purchaser  under 

Where    Defendant    Claims    by  a  New  an  administrator's  sale  is  not  provided 

Title.  —  To  prevent  the  writ  from  is-  for  under  the  Probate  Procedure  Act, 

suing,  the  claim  of  new  title  must  be  a  and   must   be   regulated   by  the  Civil 

reasonable  one   and   supported   by   a  Code.     Roach  v.  Clark,  150  Ind.  93. 

reasonable  showing.    Kirsch  z^.  Kirsch,  Michigan.  —  The   remedy  against  a 

113  Cal.  56.  writ  of  assistance  is  by  appeal,  and  not 

3.  Roach  V.  Clark,  150  Ind.  93,  quot-  by  mandamus  to  vacate  the  order. 
i«.^  with  approval  2  Encyc.  of  Pl.  and  Aldrich  v,  Wayne  Circuit  Judge,  11 1 
Pr.  980.  Mich.  525. 

Pending  an  Appeal  in  an  action  by  one  New  Trial.  —  A  motion  or  petition  for 

railroad  to  condemn  land  of  another  a  writ  of  assistance  is  not  such  an  ac- 

for  a  crossing,  the  necessity  for  which  tion  as  entitles  a  party  to  a  new  trial  as 

is  disputed,  the  writ  should  not  issue,  a  matter  of  right  under  Burns's  Annot. 

State  V.  Butnell,  104  Wis.  246.  Stat.  Ind.  (1894),  §  1076.     Gilliland   v. 

9§3.     8.  Compare  Dorr  v.  Root,  104  Milligan,  144  Ind.   154,  citing  with  ap- 

III.  App.  417.  proval  2  Encyc.  of  Pl.  and  Pr.  975- 

5.  Hald  V.  Day,  36  Oregon  189,  hold-  9S6. 
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ASSUMPSIT. 

988.  L  Definition  and  CLAssincATioN — daMiflmtioiL  —  See 
note  2. 

n  LiKiTATiONB  OF  ACTION — 1.  Common-law  Doctrine. 

—  See  note  3. 

989.  2.  Statutory  Modifications.  — See  note  i. 

990.     m.   SpSCIAL  and  OsNSBAL  ASBUXPBITB  —  gpMlal  Asmimpiit. 

—  See  note  3. 

9§§.    8.  Hittorj.  —  See  Robinson  f/.  In  Xaina,  under   Rev.   Stat.,   c.   94, 

Welly,  40  W.  Va.  385.  §  10,  sums  due  for  rent  on  leases  under 

8.  Dunn  v.  Auburn  Electric  Motor  seal  or  otherwise  may  be  recovered  in 

Co.,  93  Me.   165;  Knight  r.  Trim,  89  an   action    of    assumpsit.       Rumford 

Me.  469;  Baldwin  v.  Emery,  89  Me.  Falls    Boom    Co.    v.    Rumford   Falls 

496.  Paper  Co.,  96  Me.  96. 

Implied  ProiniM  as  Evidenced  by  Sealed  In    Michigan,    under    Com  p.    Laws 

Instrument.  —  Where  a   sealed  insiru-  Mich.,  g  10421,  assumpsit  will  lie  for 

ment  does  not  contain  an  express  stipu-  damages    growing   out  of  fraud  and 

lation  for  payment  or  performance  to  deceit,  and  such  action  will  lie  against 

the  party  to  be  benefited,  or  to  some  an  agent    through   whose   fraudulent 

oiher   person   for  his   use,   assumpsit  representations    the   plaintiff   was  in- 

may  lie  upon  an  implied  promise  as  duced    to  contract  with    the    agent's 

evidenced  by  the  recitals  as  to  the  re-  principal.       liallett    v.    Gordon,    128 

spective  rights  of  the  parties.     Baldwin  Mich.  364. 

V,  Emery,  89  Me.  496;  Varney  v.  Brad-  In  Virginia.  —  Acts  Va.  1897-98,  c.  9)6, 

ford,  86  Me.  510.  §1,   provides  that  "  in   any  case  in 

Assumpsit  Will  Lie  by  a  City  to  Collect  which  an  action  of  covenant  will  lie 

a  Tax  due  from  a  defendant  which  was  there  may  be  maintained  an  action  of 

erroneously  assessed  in  the  name  of  a  assumpsit."     See  Grubb  v,  Burford«  98 

different  party.     Menominee  v.  S.  K.  Va.  553. 

Martin  Lumber  Co.,  119  Mich.  201.  In  West  Yirginia.  —  See  Middle  States 

Simple  Contract  Substitated  for  Sealed  Loan,  etc.,  Co.  t^.  Englc,  45  W.  Va.  588. 

Agreement,  —  McCardell   v.   Miller,  22  MO.    8.  Loranger  tr.  Davidson,  no 

R.    1.  96,  holding  the  rule  to  be  the  Mich.  605.     See  also  Field  v.  Brown, 

same  where  the  sealed  agreement  is  146  Ind.  293  [nVm^2  E.ncyc.  ofPu  and 

varied  by  act  of  law.  Pr.  990];  Houston  v.  McNeer,  40  W. 

An  Action  Against  a  Telegraph  Com-  Va.  365. 

pany  for  damages  arising  out  of  a  neg-  Special  Contract  Ezeonted  —  liUnois,  — 

ligent  failure  to  deliver  a  message  may  Where  the  plaintiff  relies  on  an  expiess 

be  brought  in  assumpsit.     Carland  v,  contract,   there    can    be    no    recovery 

Western   Union   Tel.   Co..    118   Mich,  under  the  common  counts  unless  he 

369.  proves  a  full  performance  on  his  part. 

Acceptor  of  Beed  Poll.  —  Assumpsit  Parmly  v,  Farrar,  169  111.  606. 

will  lie  to  enforce  the  conditions  of  a  Mairu,  —  In  an  action  for  goods  sold 

deed  poll  under  seal  against  an  acceptor  and  delivered   where  the  goods  have 

who  did  not  sign  the  deed.     First  Con-  been  delivered  and  the  price  is  to  be 

gregational    Meeting    House    Soc.    v.  paid  in  money,  a  general  count  on  an 

Rochester,  66  Vi.  501;   West  Virginia  account  annexed  is  sufficient.     Dudley 

Cent.,  etc.,  R.  Co.  v,  Mclntire,  44  W.  v,  Poland  Paper  Co.,  90  Me.  257. 

Va.  2ro.  Michigan,  —  Nicol  v.  Fitch,  115  Mich. 

089.    1.  In  Illinois.— Harts  r.  Emery,  15;  Whiter.    Taylor,    113   Mich.    543. 

184  111.  560;  Webster  v.  Fleming,  178  See  also  Flint,  etc.,  R.  Co.  v.  Viaiyut 

III.  140.  Circuit  Judge,  108  Midi.  80. 
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991*     OeiMral  ANimiptlt.  —  See  note  I. 

997.  IV.  DSGUUULTIOV  —  8.  Prosiiie  —  Mftoiaiioj  of  Allfgatioa  in 
General.  —  See  note  2. 

998»     See  note  i. 

999.  4.  Necessary  Ayerments  —  b.  Performance  by  Plain- 
tiff. —  See  note  2. 

loot.    d.  Request.  —  See  note  i. 

1008,     6.  Breach  —  Oertninty  HeoeiMry.  —  See  note  I. 

6.  Common  Ccunts  —  a.  In  General. —  See  note  3. 
1003.    b.  Bills  OF  Particulars.  —  See  note  2.    See  also 
Bills  of  Particulars. 

1006.     e.  Goods  Sold -(i)  Sold  and  Delivered, — See  note  i. 

1008.  /.  Work,  Labor,  and  Materials  —  (i)  In  General. 
—  See  note  5. 

yermont.  —  Rowell    r.    Dunwoodle,  averment  of  the  performance  of  con- 

69    Vt.    It  I.      Compare    Wertheim    v.  dilions    precedent    may    be    general. 

Fidelity,  etc.,  Co.,  72  Vt.  326.  holding  Dimick  v.  Metropolitan' L.  Ins.  Co.,  67 

that  money  so  due  can  be  recovered  N.  J.  L.  367. 

under  the  general  counts  only  when  1001.    1.  Provable  by  CircnmBtaatlal 

there  is  a  general  count  appropriate  to  Xtidence.  —  Ames  v,  Codin,  8g  Me.  300. 

the  particular  case.  Requeftt  Provided  fbr  in    Contract. — 

091.     L  Elm  City  Club  e/.  Howes,  Arnold  v.   Hart,   176  ill.  442,  citing  2 

92  Me.  21 1,  holding  that  in  an  action  of  Encyc.  of  Pl.  and  Pr.  iooi. 

assumpsit  to  collect  dues  due  to  a  club.  In  an  Action  for  Money  Had  and  Be- 

tHiifhitatus  assumpsit  with  account  an-  celvod,    no    allegation  of    demand    is 

nexed  is  sufficient,  and  it  Is  not  neces-  necessary.     Field  v.  Brown,  146  Ind. 

sary    to    declare    specially    upon   the  293. 

contract  formed  by  the  signing  of  the  lOOd.    1.  Smoot  v,  McGraw,  48  W. 

club's  bv-laws.  Va.  144,  holding  that  a  declaration  on 

Total  Failnre  of  Considoration.  —  Gen-  a  promissory  note  which  has  been  as- 

eral  assumpsit  is   proper    to  recover  signed  should  allege  that  it  has  not 

money  paid  on    an    express  contract  been  paid  to  any  of  those  who  had  au- 

where  tnere  has  been  a  total  failure  of  thorliy  to  receive  payment, 

consideration.     Tatro  v.  Bailey,  67  Vt.  8.  In  Conneotiont  the  common  counts 

73.  may  be  used  only  when  one  or  more 

OOY.    2.  Moody  v.  Richards,  29  Ore-  of  them  is  an  appropriate  statement  of 

gon  282,  citing  witn  approval  2  Encyc.  the  plaintiff's  cause  of  aciion.    Good- 

OF  Pl.  and  Pr.  997.  rich  v.  Alfred,  72  Conn.  257. 

009.     1.   Wilcox    V.    Jamleson,    20  1003.    2.  Spruance  v.  Myerdirck,  2 

Colo.  158  Penn.  (Del  )  205,  holding  that  when  a 

009.    2.  Tichenor  v,  Newman,  186  bill  of   particulars  Is  insufficient  the 

III.    264;    Peoria    r.    Fruin-Bambrlck  court  may,  at  the  defendant's  request, 

Constr.  Co.,  169III.  36;  LamsonConsol.  require  a  fuller  bill  of  particulars  to 

Store  Service  Co.  v.  Prudential  F.  Ins.  be  filed. 

Co.,  171  Mass.  433;   Newton  Rubber  Yirslnia  and   West   Virginia.  —  The 

Works    V.   Graham,    171    Mass.    352;  bill  of  particulars  is  not  a  part  of  the 

Grubb  V.  Burford,  98  Va.  553.  declaration.     Booker  v.  Donohoe,  95 

Where  a  plaintiff  bases  his  action  Va.  359. 

solely  upon  express  contract,  alleging  1006.    1.   McCormick    Harvesting 

full  performance  of  conditions  prece-  Mach.  Co.  v>  Cusack,  116  Mich.  647. 

dent,  he  Is  not  entitled,  upon  failure  Delivery  of  Ooods.  —  Bullock  t/.  Ueber- 

to  prove  performance  as  alleged,  to  re-  roth,  121  Mich.  293. 

cover  on  a  quantum  meruit.     Morrow  1009.    6.  Ames  2>.   Coffin,  89  Me. 

V.  Board  of  Education,  7  S.  Dak.  553,  300,  holding   that  the  action  will  not 

eifin(r  2  Encyc.  op  Pl.  and  Pr.  999.  lie  where  the  services  were  rendered 

In  New  Jersey,  under  the    Practice  neither  for  the  defendant  nor  at  his 

Act  (Gen.  Sut..  p.  2554,  par.  126),  the  request. 
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1009.  (i\   When  there  Is  Special  Contract.  —  See  note  i. 

1010.  (3)  Quantum  Meruit.  — See  notes  i,  2. 
101  !•     See  note  2. 

1013.    g.  Money    Paid  —  (i)   Allegation   and  Proof  of 
Request.  —  See  note  I. 

1013.  (2)  Request  Implied.  —  See  note  3. 

1014.  (3)   When  Count  Will  Not  Lie.  —  See  note  I. 

1016.  h.  Money    Lent  — (2)  Nature   of  Loan  —  Btneftt  of 
Defendant.  —  See  note  2. 

Loan  for  Illegal  Purpose.  —  See  note  3. 

1017.  i.  Money    Had   and   Received  —  (i)    Nature   of 
Consideration  to  Be  Skozvn  —  (a)  In  General.  —  See  notes  1 ,  2. 


1009.  1.  Foster  v.  McKeown,  iq2 
III.  339;  Chicago  V.  Chicago,  etc.,  R. 
Co.,  186  III.  300;  Nicol  V.  Filch,  115 
Mich.  15;  Strome  v.  Lyon,  no  Mich. 
680. 


ran  v.  Balfe,  12  Colo.  App.  75 ;  Homer 
V.  Shaw,  177  Mass.  i. 

1011.  3.  Columbus  Safe  Deposit 
Co.  V.  Burke,  (C.  C.  A.)  88  Fed.  Rep. 
630;  Crane  Elevator  Co.  r.  Clark,  (C. 


Wliere  there  Has  Been  a  Substantial    C.  A.)  80  Fed.  Rep.  705. 
Compliance  with  the  terms  of  a  building        Special  Contract.  —  Loranger  v,  David- 
contract  except   the   furnishing  of  an    son,  no  Mich.  605. 


architect's  certificate,  which  the  archi- 
tect refuses  to  give,  the  plaintiff  may 
declare  upon  the  common  counts  and 
introduce  proot  as  to  the  excuse  for  not 
furnishing  the  certificate.  Foster  v, 
McKeown,  192  111.  339. 

Work  Performed  and  Accepted.  —  Wey- 
mouth V.  Beatham,  93  Me.  454,  citing  2 
Enoyc.  of  Pl.  and  Pr.  1009. 

Where  work  has  been  performed  and 
accepted  by  the  dpfendani  without  ob- 
jection, he  is  estopped  lo  deny  full  ex- 
ecution of  the  contract.  Strome  v, 
Lyon,  110  Mich.  680. 

Statute  of  Frauds.  —  There  can  be  no 
recovery  in  assumpsit  on  an  oral  con- 
tract within   the  statute  of  frauds  for 


1013.  1.  Chicago  v.  Chicago,  etc., 
R.  Co..  186  111.  300.  See  also  Warford 
V.  Hankins,  150  Ind.  489,  each  citing  2 
Encyc.  of  Pl.  and  Pr.  1012. 

1013.  3.  Sureties.  —  Weeks  v.  Par- 
sons,  176  Mass.  570. 

1014.  1.  Chicago  v.  Chicago,  etc., 
R.  Co.,  186  111.  300,  citing  2  Encyc.  OK 
Pl.  and  Pr.  1014. 

1016.  2.  Atherion  v.  Goldsmith,  22 
R.  I.  376,  holding  that  the  action  will 
lie  although  the  money  is  loaned  to 
carry  out  a  joint  enterprise,  the  profits 
of  which  the  lender  and  borrower  are 
to  share. 

8.  Ed  man  v,  Charleston  State  Bank, 
loi   111.   App.  83,   holding  that   where 


labor  and  materials,  where  the  articles     illegality  of  purpose  is  relied  upon  as 


made  are  not  received  by  the  vendee, 
and  no  benefit  has  accrued  to  him. 
Banker  v,  Henderson,  58  N.  J.  L.  26. 

lOlO.  1.  Goud  V.  Portland,  96  Me. 
125,  holding  that  in  the  absence  of  a 
special  contract  there  can  be  no  re- 
covery on  a  quantum  meruit  for  services 
which  were  not  rendered  to  or  for  the 
benefit  of  the  defendant. 

2.  French  v.  Cunningham,  149  Ind. 
632,  citing  2  Encyc.    of   Pl.  and  Pr. 

lOIO. 

Work  Done  After  Repudiation.  —  There 
can  be  no  recovery  on  a  quantum 
meruit  for  work  done  after  the  defend- 
ant has  repudiated  the  contract  and 
ordered  the  woik  to  stop,  De  Prosse 
V.  Roval  Eagle  Distilleries  Co.,  135 
Cal.  408. 

Work  AlMuidoned  by  Plaintiff.  —  Coch- 


a  defense  to  an  action  for  money 
loaned,  the  plea  must  allege  that  the 
money  was  actually  so  used. 

1017.  1.  Snapp  v,  Stanwood,  65 
Ark.  222. 

2.  Mum  ford  v.  Wright,  f2  Colo.  App. 
214;  Pease  v.  Bamford,  96  Me.  2%  per 
Wiswell,  C.  J.;  Wiley  v,  Connelly,  179 
Mass.  360.  See  also  Kostuba  v.  Miller. 
137  Mo.  161;  Leete  v.  Pacific  Mill, 
etc.,  Co.,  88  Fed.  Rep.  957,  each  citing 
2  Encyc.  of  Pl.  and  Pr.  1017.  See  also 
Richolson  v.  Moloney,  195  111.  575. 

This  count  will  not  lie  unless  one 
party  has  received  money  which  in 
good  conscience  belongs  to  the  other. 
Sacramento  County  v.  Southern  Pac. 
Co.,  127  Cal.  217. 

To  Recover  Office  Fees  Collected  by 
Another.  —  Assumpsit  will  lie  by  one 
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1018.  (e)  Money  Paid  by  Mistake,  Eto.  —  See  note  2. 

1019.  See  note  i. 
lOaO.     See  note  i. 

1031,     (2)  Privity  Necessary.  —  See  notes  i,  2,  3. 

Actual  Beoeipt  Keoessary  —  Money    fieoeived    by    Defendant.  — - 
See  note  4. 

1033.     (3)  As  Waiver  of  Tort.  —  See  note  i. 

rightfully  eotitled  to  an  office,  to  re-  protest    is    not    ground   for   recovery 

cover  fees  illegally  collected  by  an  in-  v^here  the  plaintiff  fails  to  show  that 

truder.     Booker  z/.    Donohoe,   95  Va.  the  amount  was  justly  due  or  that  the 

359.  means  used  to  enforce  payment  were 

To  Beoover  Trust  Funds.  —  The  legal  unlawful.     Meacham  v.  Newport,  70 

successor  of  a  trustee  whose  trust  has  Vt.  67. 

terminated  may  maintain  assumpsit  to  Usury. —  Baum   v.  Thoms,  150  Ind. 

recover  trust  funds  remaining  in  his  378.  citing  2   Encyc.  of  Pl.  and  Pr. 

hands.     Barre   Town   School   Dist.  v.  10 19.  1020. 

Cook,  68  Vt.  88.     Assumpsit  will  not  But  Money  Paid  on  an  Execution  which 

lie  lo  recover  trust  funds  in  the  hands  is   valid   upon   its   face  cannot  be  re- 

of  the  guardian  of  a  deceased  ward  covered  in  assumpsit  from  the  officer 

until  there  has  been  a  final  settlement  who  enforces  the  execution,  even  where 

and  an  order  of  payment  by  the  pro-  the  judgment  on  which  the  execution 

bate  court.     Semmig  v,  Merrihew,  67  issues  is  invalid.     Miller  v.  Hahn,  116 

Vt.  38.  Mich.  607. 

1018.  2.  Eufaula  Grocery  Co.   v.  Assumpsit  for  money  had   and   re- 
Missouri  Nat.  Bank,  118  Ala.  408.  ceived  will  not  lie  against  a  justice  to 

Mistake  of  Law.  —  Tabercr.  New  Bed-  recover  the  amount  of  a  judgment  for 

ford.    177   Mass.    197*.    Strafford    Sav.  costs  rendered  by  him  and  from  which 

Bank  v.  Church,  69  N.  H.  582.  he  has  refused  to  appeal.     Raymond  v. 

1019.  1.  Newberry    Land    Co.   v.  Lowe,  87  Me.  329. 

Newberrv,    95    Va.    iii;    Hughes    v.  1031.     1.  Shultz  v.   Boyd,  152  Ind. 

Frum,  41  W.  Va.  445.  166  [citing  2  Encyc.  of  Pl.  and  Pr. 

Personal  Property  —  Defective  Title. —  [021J;  Labadie  v.  Detroit,  etc.,  R.  Co., 

Where  the  defendant  has  received  the  125  Mich.  419:  Newberry  Land  Co.  t/. 

entire  consideration  for  personal  prop-  Newberry,  95  Va.  iii. 

erty  to  which  he  represents  that  he  has  2.  Money  Misapplied.  —  Where  money 

title,  but  to  which  in  fact  he  has  not,  is  placed  in  the  hands  of  a  person  to  be 

the  amount  may  be  recovered  from  him  applied  to  a  particular  purpose,  and  he 

as   money   had   and    received.      Fitz-  applies  it  to  a  different  purpose,  it  may 

Patrick  v.  Hoffman.  104  Mich.  228.  be  recovered  from  him  as  money  had 

Void  Contract.  —  McCann   v.    Metro-  and  received.     Gray  v,  Callender,  181 

polttan  L.  Ins.  Co..  177  Mass.  280;  Na-  III.  173. 

tional   Granite  Bank  v.  Tyndale,  176  8.  Newberry  Land  Co.  v.  Newbury, 

Mass.  547.  95  Va.  iii. 

Contract  Hescinded.  —  This  count  will  4.  Compare  Snapp   v.  Stan  wood,   65 

lie  to  recover  money  paid  under  a  con-  Ark.  222. 

tract  subsequently   rescinded   by   the  Action    Against    Either    Principal    or 

other  party.     Buena  Vista  Co.  v.  Mc-  Agent  —  Election.  —  Where  money  has 

Candlish.  92  Va.  297.  been  received  by  an  agent  which,  ex 

Unenforceable  Contract.  —  A   grantee  aquo  et  bono,  belongs  to  a  third  party, 

who  receives  land  under  an  oral  agree-  the  latter  may  recover  it  in  an  action 

ment  which  is  not  enforceable  under  for   money  had    and    received   either 

the  statute  of  frauds,  and  afterwards  against   the   principal   or  against  the 

disposes  of  the  property,  is  liable  to  the  agent,   bv   giving  him    notice  of    the 

grantor  in  an  action  for  money  had  and  election  before  the  money  is  paid  over 

received.      Peabody    v.    Fellows,    177  to    his    principal.      Eufaula    Grocery 

Mass.  290.  Co.  V.  Missouri  Nat.  Bank,  118  Ala.  408. 

14KIO.     1.  Payment  under  Protest. —  citing  2  Encyc.  of  Pl.  and  Pr.  102  i. 

Whitlock  Mach.  Co.  V.  Holway,  92  Me.  103d.     1.  Nelson    v.   Kilbride,    113 

414;  Creamer  v.  Bremen,  91  Me.  508.  Mich.  637.     C<?w/«ir^Newman  v.  Olney, 

The  mere  fact  of    payment  under  118  Mich.  545. 
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1 039.     NeoeN Ity  of  Gontraotiua  SeUtin.  —  See  note  2. 
1034.     Finality  of  Election.  —  See  note  I. 

J.  Account  Stated  —  (i)   What  Necessary  to  Make. 
—  See  note  2. 

lOStS.    (2)  Admission.  — See  note  2. 

1036.    k.  Use  and  Occupation  —  (i)  Origin  of  Action. — 
See  note  i. 

(2)   What  Plaintiff  Must  Show.  —  Sec  notes  2,  3, 

1038.  7.  Pleas — 1.    Oeneral    Issue  —  tf.    Its     Scope  — 

Extension  of  Its  LimiUtions.  —  See  note  I. 

1039.  See  note  i. 

1030.    b.  Notice  OF  Special  Defense  —  in  General. —  See 

note  [. 

1033.    2.  Special  Pleat  —  ^.  Tender,  Limitations,  Etc. — 
See  note  6. 


Com  p.  Laws  Mich.,  §§  11207-11208, 
authorizing  a  waiver  of  the  tore  and  an 
action  in  assumpsit  to  recover  dam- 
ag:es  for  trespass  on  lands,  do  not  au- 
thorize such  an  action  against  the 
purchaser  of  timber  cut  by  a  trespasser. 
St.  John  V.  Antrim  Iron  Co.,  122  Mich. 
68. 

Property  Converted  into  Money.  -— 
Quimoy  7/.  Lowell,  89  Me.  547;  Grin. 
nell  V.  Anderson.  122  Mich.  533;  St. 
John  V,  Antrim  Iron  Co.,  122  Mich.  68, 
per     Montgomery,    J.;     Williams 


Fuller,  106  Mich.  342;  Emerson  v. 
Detroit  Steel,  etc.,  Co.,  100  Mich.  127. 

1094.  1.  Cooper  v.  Smith,  109 
Mich.  458;  Thomas  v.  Watt,  104  Mich. 
201. 

An  ineffectual  attempt  to  recover  in 
assumpsit  before  the  amount  sued  for 
is  due  is  not  a  conclusive  waiver  of  the 
tort.     Bryant    v.    Kenyon,    123   Mich. 

151. 

8.  To  Enforce  Award.^  Assu  n^  piit  will 
lie  to  enforce  an  award,  and  a  count 
on  an  account  stated  is  sufficient.   Mac- 


V. 


V. 

Rogers,  no  Mich.  418,  per  Montgom-  donald  v  Bond,  T95  111.  122. 

cry,  J.     See  also  Phelps  7/.  Church  of  1035.     2.    ?artnen.   —    Willey 

Our  Lady  Help  of  Christians,  (C.  C.  Rennrr,  8  N.  Mex.  641. 

A  )  99  Fed.   Rep.   683,  in  which  case  1<MI6*     1.  See  Atlcinson  v.  Winters, 

the   property  was  not  sold  by  the  de-  47  W.  Va.  226. 

fendant,  but  was  applied  10  his  own  9.  Young  v,    Downey,  145  Mo.  261 

beneficial  use  and  converted  into  such  [quoting  2  Encyc.  OF  Pl.  and  Pr.  1026]; 

a  form  that  it  could  not  be  reclaimed.  Burdin  v.  Ordway,  88  Me.  375;  Emery 

tOild.    2.    McCormick    Harvesting  v.  Emery,  87  Me.  281;  Blake  v.  Pres- 

Mach.  Co.  ?'.  Waldo,  128  Mich.  135.  ton,  67  Vt.  613. 

Tenants   in    Common  —  Michigan.  —  Advene  Ooenpation.  —  Burdin  v.  Ord« 

Williams  v.  Rogers,  no  Mich.  418.  way.  88  Me.  375. 

Fraud. —  Hanrahan  z/.  National  Bldg.,  3.  Emery    v.    Emery,   87    Me.   281; 


Blake  v.  Preston,  67  Vt.  613. 
109§.     1.  Payment   or    Aooord 


etc..  Assoc,  66  N.  J,   L.  80;   Robinson 
V.  Welty,  40  W.  Va.  385. 

Where  one  agrees  to  sell  to  another    Satisfaetion.  —  O'Brien 
goods  at  the  price  they  cost  him,  and     111.  App.  263,  citinj^  2 
misrepresents   the   price   so   paid,  the 
purchaser  may   recover  the  difference 
as  money  had  and  received.     Hidey  v, 
Swin,  III  Mich.  161. 

Treating  Action  as  Both  Tort  and  Con- 
tract. —  Where  one  has  been  induced 
through  fraud  to  enter  into  a  contract. 


and 

V.  O'Brien,  75 

Encyc.  of  Pl. 

AND  Pr.  1027,  1028, 

1099.     1.   O'Brien   v,   O'Brien,   75 
111.  App.  263. 

1030.    1.  In  Hew  Jersey,  under  the 
Practice  Act  (Gen.  Stat.,  p.  2*54,  par. 
126),  the  defendant  cannot  enter  a  gen- 
eral denial  of  the  performance  of  con- 
he  cannot  disaffirm  the  original  con-    ditions  precedent,  but  must  specify  the 
tract,  asserting  fraud,  and  in  the  same    condition  the  performance  of  which  he 

intends  to  contest.     Dimick  v.  Metro- 
politan L.  Ins.  Co.,  67  N.  J.  L.  367. 

1039.      6.    Affidavit    of   Defense.  -« 
Under  Act  Pa.   May  2$,  1887,  the  ac-> 


action  maintain  assumpsit  for  an  im- 
plied contract  different  from  the  first. 
Reed  v.  Ismond,  no  Mich.  16;  Warnes 
t'.  Brubaker,  107  Mich.  440;  Bedier  r^ 
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1034.    b.  Amounting  to  General  Issue.  —See  note  i. 

(ions  of  assumpsit  for  which  judgement  defense  slating  that  the  note  was  never 

may  be  taken  where  no  affidavit  of  de-  protested  according  to  law  is  sufficient 

fen se  is  filed  are  ihose  arising  purely  without  setting  out  the  facts.     Stoecklc 

out  of  contract,  and    do  not  include  v.  Gray,  i  Penn.  (Del.)  117. 
those  ex  aelicto  OT  oi  a  mixed  nature.        In  Virginia.    —    Under     Code     Va., 

Corry  v,  Pennsylvania  R.  Co.,  194  Pa.  §  3286.  in  an  action  of  assumpsit  on 

St.  516.  contract  express  or  implied,  where  the 

An  affidavit  of  defense  to  an  action  plaintiff  has  filed  an  affidavit  with  his 

of  assumpsit  on   a  foreign  judgment  declaration,  any  plea  in  bar  must  also 

which  alleges  neither  want  of  jurisdic-  be  accompanied  by  an  affidavit  unless 

lion   nor  that  the  judgment  has  been  the    requirement    is    waived    by    the 

legally  satisfied  is  insufficient.   Hughes  plaintiff.      Spencer    v.   Field,  97    Va. 

V.  Schreiner.  202  Pa.  St.  488.  38. 

In  an  action  of  assumpsit  an  affidavit         1034.     I.Emmons    v.    Home    Ins. 

of  defense  which  merely  alleges  pay-  Co.,    i   Penn.  (Del.)  83,  holding  that 

mRnt  without  setting  out  the  facts  is  where  a  defendant   pleads   both    the 

sufficient.     Ridings  v,   McMenamin,  i  general    issue    and    a    special    plea 

Penn.  (Del.)  15.  amounting    to    the    same    thing,    the 

Jn  an  action  on  a  note  an  affidavit  of  special  plea  should  be  stricken  oat. 
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3.  I.  Iv  Oekeeal.  — See  note  i. 

4.  IL  Affidavit  —  2.  EfEeot  of  Failure  to  Oiye  Required  Affi- 
davit. —  See  note  i . 

5.  3.  When  to  Be  Made.  —  See  note  i. 

7.    4.  Before  Whom  to  Be  Made.  —  See  note  i. 

3.  1.  BeUaire  v.  Rosenberg,  129  by  statute,  the  seizure  may  be  dis- 
Cal.  164;  Rudolph  v.  Saunders,  iii  charged  on  motion,  but  the  writ  can noi 
Cal.  233;  Smith  v.  Armour,  i  Penn.  be  set  aside  on  the  ground  that  it  was 
(Del.)  361:  American  Hydraulic  Dredg-  improvidently  granted.  Gallun  &. 
ing  Co.  V.  O.  S.  Richardson  Fueling  Weil,  (Wis.  1903)  92  N.  W.  Rep.  1091. 
Co.,  90  ni.  App.  376;  Parker  z/.  Schel-  ££feot  of  Judgment.  —  An  attachment, 
ler,  60  111.  App.  621;  U.  S.  Capsule  Co.  void  because  of  the  insufficiency  of  the 
V.  Isaacs,  23  Ind.  App.  533;  Rodde  v,  affidavit,  is  not  made  valid  by  Ihe  sub- 
Hollweg,  19  Ind.  App.  222;  Bryant  v,  sequent  rendition  of  a  judgment  for 
Duffy,  128  Mo.  18;  Penoyar  v.  Kelsey,  the  plaintiff.  Maguire  v,  Bolen,  94 
150  N.  Y.  77;  Dickson  v.  Back,  32  Ore-  Wis.  48. 

gon  217;  Deseret  Nat.  Bank  v.  Little,        5.     1.  Kesler  v,  Lapham,  46  W.  Va. 

13   Utah  265;  Jones   v.    McQueen,    13  293,  wherein  the  court  held  that  a  delay 

Utah  178;  McAllister  z/.  Guggenheimer,  of  two  days  between  making  the  affi- 

91  Va.  317;  Barth  v.  Graf,  loi  Wis.  27;  davit  and  issuing  the  writ  was  not  un- 

Ritchie  v.  Sayers,  100  Fed.  Rep.  520.  reasonable,  quoting  obiter  3  Encyc.  of 

4,  1.  Duxbury  v.  Dahle,  78  Minn.  Pl.  and  Pr.  5. 

427,  wherein  the  court  cited  3  Encyc.  of  In  Maxyland  the  statute  does  not  re- 
PL.  AND  Pr.  4,  and  held  that  if  no  affi-  quire  the  affidavit  to  be  made  at  or 
davit  be  filed,  or  if  one  be  filed  which  near  the  time  of  the  suing  out  of  the 
wholly  fails  to  set  out  some  fact  made  suit,  and  a  delay  of  several  months  be- 
esseniial  by  the  statute,  such  as  the  tween  the  two  steps  in  the  proceeding 
ground  of  attachment,  the  proceedings  does  not  affect  the  jurisdiction  of  the 
are  null  and  void  and  may  be  assailed  court.  Hadden  v.  Linville,  86  Md.  210. 
collaterally.  See  also  Mentzer  v.  EUi-  7.  1.  Harbour-Pitt  Shoe  Co.  v, 
son,  7  Colo.  App.  315;  Blincoe  v.  Head.  Dixon,  (Ky.  1901)  60  S.  W.  Rep.  186, 
103  Ky.  106.  But  a  merely  voidable  citing  3  Encyc.  of  Pl.  and  Pr.  7,  in 
affidavit  would  not  make  the  proceed-  which  the  court  held  that  the  affidavit 
ing  void  as  one  without  jurisdiction,  need  not  be  taken  before  the  issuing 
Miller  ?/.  White,  46  W.  Va.  67.  officer,    but  might   be   made  before  a 

Presnmptioii  as  to  Affidavit.  —  The  pre-  notary  public  or  other  officer  entitled 

sumption   is,   in    the   absence  of   any  to  take  affidavits, 
showing    to    the    contrary,    that    the        Clerk  of  Court.  —  In  6^^^r^{tf  a  clerk  of 

proper   affidavit  was  filed.     Brown  v.  the    Superior  Court,    though    having 

Tidrick,  14  S.  Dak.  249.  power  to  administer  oaths  generally. 

One  Affidavit  Safflcient.  —  Where  prop-  is  not  permitted  to  take  an  affidavit  in 

erty  has  been  seized  under  the  original  attachment.     Heard  v.  National  Bank, 

writ,  and  a  second  or  alias  writ  is  issued  1 74  Ga.  291. 

for  the  purpose  of  summoning  the  de-        Need  Hot  Be  in  Same  County.  —  The 

fendants,   a   new   affidavit  is   not   re-  affidavit  need  not   be  sworn  10  before 

quired.     Van  Benschoten  v.  Fales,  126  an  officer  of  the  county  where  the  at- 

Mich.  176.  lachment  is  issued.      Kesler    v,  Lap- 

Failnre  to  Attach  Affidavit  to  Writ.  —  ham,  46  W.  Va.  293. 
Where  the  property  is  seized  under  a        Foreign  Notary.  —  In  the  District  of 

writ  of  attachment  without  there  being  Columbia  attachments  may  be  granted 

attached  thereto  an  affidavit  as  required  upon  affidavits  made   before   qot^rieQ 
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y.     5.  Affiant  —  Statatory  Provliloni.  —  See  note  2. 
9.     Agent  or  Other  PerBon  as  Affiant.  —  See  note  I. 

1 0,    6.  Form  of  Affidavit  —  a,  I N  General  —  Language  of  8totute. 
—  See  note  2. 

in  other  jurisdiciions.  Howard  z*.  Citi-  otherwise  sufBcieni.  Kirksville  Sav. 
sens*  Bank,  etc.,  Co.,  12  App.  Cas.  (D.  Bank  v.  Spangler,  50  Mo.  App.  172. 
C.)  222.  Otherwise  \n  Florida,  Chat-  Affidavit  on  BehaJi  of  Corporation. — 
tanooga  First  Nat.  Bank  </.  Willing-  An  affidavit  verified  by  an  officer  of  a 
ham,  36  Fla.  32.  corporation  is  ptima  facie  sufficient 
Where  the  affidavit  is  made  before  a  where  there  is  no  averment  by  the  de- 
notary  in  another  state,  and  his  cert ifi-  fendant  that  (he  chief  officer  thereof, 
cate  does  not  have  the  further  certih-  who  is  authorized  by  law  10  make  affi- 
cate  of  a  clerk  of  other  officer  of  a  davits,  is  absent  from  the  county, 
court  of  record  verifying  the  genuine-  Kentucky  Jeans  Clothing  Co.  v.  Bohn, 
ness  of  the  notary's  signature  and  his  104  Ky.  387.  But  see  Northern  Lake 
authority  to  administer  oaths,  the  affi-  Ice  Co.  c/.  Orr,  102  Ky.  586. 
davit  is  bad  for  want  of  due  authenti-  Where  the  person  deposing  is  de- 
cation.  But  the  court  should  permit  scribed  in  the  affidavit  as  the  vice- 
the  further  certificate  to  be  added  by  president  of  the  plaintiff,  but  the  affi- 
way  of  amendment.  Bohn  v.  Zeigler,  davit  does  not  state  in  direct  terms 
44  W.  Va.  402*.  that  he  is  such  vice-president,  the  de- 

7.    2.  Corporation  Plaintiffi — \vi  North  feet  is  remedied  by  a  proper  verifica- 

Dakota  the  affidavit  may  be  entitled  in  tion   to   (he  complaint.     Yellow  Pine 

the  corporate  name  of  the  plaintiff,  and  Co.  v.  Atlantic  Lumber  Co.,  (Supm.  Ct. 

need  not  state  that  the  plaintiff  is  in  Spec.  X.)  21  Misc.  (N.  Y.)  164,  affirmed 

fact  a  corporation.    Citizens*  Bank  v.  22  N.  Y.  App.  Div.  629. 
Corkings,  10  S.  Dak.  98,  overruling^  S.        10.    2.  Illinois,  —  Iroquois  Furnace 

Dak.  614.  Co.  V.  Wilkin  Mfg.  Co.,  181  111.  582. 

Attorney.  —  In  Kentucky  an  attorney        Nebraska, —  McDonald  v,  Marquardt, 

may  make  the  affidavit  when  his  client  52  Neb.  820;  Burnham  v.  Ramge,  47 

is    not  in   the  county.     Harbour- Pitt  Neb.  175. 

Shoe  Co.  V,  Dixon,  (Ky.  1901)  60  S.  W.        Pennsylvania,  —  Werner  z/.  Gross,  174 

Rep.  186,  in  which  case  the  court  held  Pa.  St.  622. 

that  if  the  client  was  actually  within         Wisconsin,  —  Barth  v,  Burnham,  105 

the    county    when    the  affidavit    was  Wis.  548. 

made,  it  was  error  to  refuse  to  allow         Wyoming,  —  C.  D.  Smith  Drug  Co. 

his  affidavit  to  be  filed  after  the  attorney  v,  Casper  Drug  Co.,  5  Wyo.  510. 

discovered  the  fact.    .  ,  United    States,    —    Nevada    Co.    v, 

9.     1.  West  v.  Berg,  66  Minn.  287  Farnsworth,  8g  Fed.  Rep.  164. 
Veiling  3  Encyc.   op  Pl.   and   Pr.  9] ;        Probative  Faots.  —  In  the  District  of 

Stockbiidge   v,    Fahnestock,    87    Md.  Columbia  an  affidavit  is  sufficient  if  ft 

127;  Godman  v,   Gordon.  61  Mo.  App.  states  the  ultimate  fact  substantially 

6tf5.    See  also  Bauer  Grocery   Co.   v.  in  the  terms  of  the  statute.     Cissell  v. 

Smith,  61  Mo.  App.  665.  Johnston,    4  App.    Cas.   (D.   C.)  335; 

In  New  York  an  affidavit  is  defective  Wielar  v.  Garner,  4  App.  Cas.  (D.  C.) 

which  does  not  allege  or  show  that  de-  329. 

ponent  is  the  agent  or  attorney  of  the        In   North    Carolina    probative    facts 

plaintiff,  or  authorized  in  any  way  to  must  be  set  forth  when  the  allegation 

speak  for  him.     Biddle  v.  McLough-  of  the  grounds  of  attachment  is  a  mere 

lin,  (N.  Y.  City  Ct.  Gen.  T.)  39  N.  Y.  assertion   of   belief,  such  as  that  the 

Supp.  837.  defendants  are  "  about  to  assign  or  dis- 

Deieription  of  Ai&ant —  Wisconsin. —  pose  of  their  property  with  intent  to 
Where  the  affidavit  recites  that  ihe  defraud  the  plaintiffs.**  Judd  v.  Craw- 
affiant  *'  for  and  on  behalf  of  the  firm  ford  Gold  Min.  Co.,  120  N.  Car.  397. 
of  R.  T.  &  S.,  hereinafter  named,  be-  In  West  Virginia  the  material  facts 
ing  duly  sworn,  on  oath  doth  say,**  but  of  the  case  are  required  to  be  stated  in 
such  recital  is  not  sworn  to,  the  affi-  the  affidavit,  and  they  must,  regarded 
davit  is  insufficient.  Maguire  f .  Bolen,  as  evidence,  be  sufficient  to  prove  the 
94  Wis.  48.  proposition  asserted  as  a  ground  of  at- 
'  The  Affidavit  Kay  Be  Amended  to  State  tachment.  Goodman  v.  Henry,  42  W. 
the  Agency  of  the  affiant  where  it  is  Va.  526.    See  also  Soipmers  v,  Allon^ 
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1 1,     Sabstaatial  Camplianoe.  —  See  note  I. 

13.    b.  Formal  Defects  —  Tiwir  BiEwt.  —  See  notes.    See 
also  Affidavits. 

13.  See  notes  i,  2,  3. 

14.  See  notes  i,  2.     See  also  AMENDMENTS. 

44  W.  Va.  120;  Roberts  v.    Bums,  48  **  Has  Absconded  or  Concealed  Himself  *^ 

W.  Va.  92.  — An  allegation  that*'  ihe  defendant 

ColUtaral  Attack. —  The  affidavit,  if  ♦    *    ♦    has   left    the    state    *    ♦    * 

good  on  its  face,  cannot  be  attacked  with  intent  to  cheat  and  defraud  his 

collaterally  except  for  fraud  or  coUu-  creditors  *'  is  not  equivalent  to  charg- 

sion.     Barth  v,  Burnham,  105  Wis.  548.  ing,  in  the  language  of  the  statute,  that 

11.     1»  fCcntucky. — Cabell   v,    Pat-  the  defendant  "  has  absconded  or  con- 

terson,  98  Ky.  520.  cealed  himself."    Severn  v.  Giese,  6 

Nevada.  —  Pratt  v.  Stone,   25   Nev.  N.  Dak.  523. 

365.  ''Entitled to  Recover,*'  —The  substi- 

IVest  Virginia,  ~  Lively  v.  Southern  tution  of  **  should  "  for  '*  entitled  to  •* 

Bldg.,  etc.,  Assoc,  46  W.  Va.  180.  in  the  phrase  **  entitled  to  recover  "  is 

EquiTalent  Ayemient.  —  A  statute  re-  not  a  substantial  compliance  with  the 
quiring  that  the  affidavit  state  *'  that  statute.  Sommers  v,  Allen,  44  W.  Va. 
the  claim  is  believed  to  be  just  "  and  120.  • 
*'  to  the  best  of  affiant's  belief,  that  the  13.  3.  Bepated  Kames.  —  In  Illinois,^ 
defendant  is  converting,*'  is  substan-  by  statute,  defendants  may  be  desig- 
tially  complied  with  where  the  affiant  nated  by  their  reputed  names  and  joint 
swears  "that  the  claim  is  believed  to  defendants  by  their  separate  or  part- 
be  just**  and  *' that  the  defendant  is  nership  names  or  by  such  names,styles, 
converting.**  Clinch  River  Mineral  or  titles  as  they  are  usually  known, 
Co.  V,  Harrison,  91  Va.  122.  and  this  provision  applies  equally  to 

Where  the  title  of  the  action,  prefixed  heirs,  executors,  and  administrators  of 

as  a    beading   to   the  affidavit,   char-  deceased  defendants.     Nester  v.  Car- 

acterizes  the    plaintiff    as  "  receiver,  ney  Bros.  Co.,  98  III.  App.  630.     And 

etc.,"  and  then  the  affiant,  without  so  see  Names. 

further  characterizing  himself,  swears  13.     1.  S.  C.  Herbst  Importing  Co. 

that  he  "  is  the  plaintiff  in  the  above  v.    Hogan,    16   Mont.   384;    Fisher    v, 

entitled  action  "  and  that  the  "  defend-  Bloomberg,    74   N.  Y.  App.   Div.  368; 

ant  in  said  action  is  indebted  to  him,"  Reedy     Elevator    Co.     v,     American 

there  is  sufficient  compliance  with  the  Grocery  Co.,  (N.  Y.  City  Ct.  Spec.  T.) 

statutory   requirement    that    the    affi-  48  N.  Y.  Supp.  619;  Kesler  z/.  Lapham, 

davit  shall  show  "  that  the  defendant  46  W.  Va.  293. 

is  indebted  to  the  plaintiff."    O'Conor  EiEMt  of  Notary's  Seal.  —  The  omission 

V.  Witherby.  T12  Cal.  38:  O'Conor  v,  of  the  venue  from  the  affidavit  will  not 

Roark,  108  Cal.  173.  render  the  same  void  when  the  notary's 

*•  Upon  "  for  "'Of,''  —  An  affidavit  seal  is  affixed  showing  that  the  affidavit 
stating  that  the  debt  has  not  been  se-  was  taken  within  his  jurisdiction.  En- 
cured  by  a  pledge  "  upon  personal  glehart-Davidson  Mercantile  Co.  v, 
property  **  sufficiently  complies  with  a  Burrell,  66  Mo.  App.  117. 
statute  using  the  word  "  of*'  instead  3.  Savage  v,  Atkins,  124  Ala.  378. 
of  "upon.**  O'Conor  v,  Witherby,  8.  Signature.  —  The  omission  of  the 
112  Cal.  38.  signature  of  the  officer  before  whom 

"And'*  for  ''Or,"  —  Where  the  stat-  the  affidavit  was  made  renders  the  war- 

ute  requires  the  affidavit  to  specify  the  rant  of    attachment  absolutely    void, 

amount  of  the  indebtedness*'  over  and  Doty  v.  Boyd,  46  S.  Car.  39. 

above    all    legal    setoffs    or    counter-  14.     1.  Arkansas  City  Lumber  Co. 

claims  "  and  the  language  of  the  affi-  v.  Scott,   5   Kan.   App.  636.     See  also 

davit  is  "  over  and   above   all    legal  Dittman  Boot,  etc.,  Co.  7/.  Mixon.  120 

setoffs   and   counterclaims,"   there    is  Ala.    206;   Bellah   v.    Hilles,   2   Penn. 

not  such  a  departure  from  the  statutory  (Del.)  34;  Brumby  v.   Rickoff,  94  Ga. 

requirement  as  will  make  the  affidavit  429;  Emerson  v.  Converse,  106  Iowa 

ineffectual.     O'Conor  v.  Witherby,  it2  330;  Citizens  Nat.  Bank  v.  Converse, 

Cal.  38;  O'CoQor  v,  Roark,  108  Cal.  105  Iowa  669;  Schlicht  v,  Callicott,  76^ 

173.  Miss.  487;  S.  C.  Herbst  Importing  Co^ 
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15.    7.  Substantial   Averments  —  b.  Statement    of    Plain- 
tiff's Claim  —  Mut  state  Amonnt.  —  See  notes  I,  2. 
Aoonraoy  of  Statement.  —  See  note  3. 

V.  Hogan,  16  Mont.  384;  Coyle  Mercan-  not  expressly  state  ihat  the  new  facts 

tile  Co.  V,  Nix,  7  Okla.  267:  Symms  it  gives  came  to  the  knowledge  of  the 

Grocer  Co.  v.  Burnham,  6  Okla.  618;  affiant  after  he  made  the  first  affidavit. 

Jaffray  v.  Wolf,  4  Okla.  303;  Maguire  Miller  v,  Zeigler,  44  W.  Va.  484.     It 

V,  Bolen,  94  Wis.  48.  must  relate  back  to  the  commencement 

14.     2.    Amendmeiits.  —  The    entire  of  the  action  and  will  be  insufficient  it 

want  of  an  essential  jurisdictional  fact  the  averments  be  in  the  present  tense. 


cannot  be  supplied  by  amendment. 
Mentzer  v.  Ellison,  7  Colo.  App.  315; 
Blair  v.  Winston,  84  Md.  356;  Blyth, 
etc.,  Co.  V,  Swensen,  7  Wyo.  303. 

But  the  court  has  full  power  to  per- 
mit amendments  for  the  curing  of  de- 
fects a«nd  such  as  do  not  give  life  to 
that  which  is  void.  Emerson  v, 
Thatcher,  6  Kan.  App.  325;  Newell  v. 
Whitwell,  i6  Mont.  243;  Cook  v.  New 
York  Corundum  Co.,  114  N.  Car.  617; 
Dunn  V.  Drummond,  4  Okla.  461; 
Miller  v.  Zeigler,  44  W.  Va.  484;  Bohn 
V,  Zeigler,  44  W.  Va.  402;  Sommers  r 
Allen,  44  W.  Va.  120. 

In  California  neither  the  affidavit  nor 
the  undertaking  on  attachment  is 
amendable.  Tibbet  v.  Sue,  122  Cal. 
206. 

At  What  Time  Amendment  Allowed, 


Sommers  v,  Allen,  44  W.  Va  120. 
And  it  may  be  made  by  some  credible 
person  other  than  the  first  affiant. 
Lewis  V.  Bragg.  47  W.  Va.  707.  But 
leave  to  file  an  additional  affidavit  will 
not  be  granted  when  the  defects  com- 
plained of  are  jurisdictional.  Cremins 
V.  Cast  Lake  Woolen  Co.,  (Supm.  Ct. 
Spec.  T.)  25  Civ.  Pro.  (N.  Y.)  365. 

Where  the  Original  Affidavit  Is  Soffi- 
dent,  an  order  permitting  an  amend- 
ment, if  error,  is  error  without  preju- 
dice. Ask  V,  Armstrong,  9  S.  Dak. 
265. 

No  Appeal  Lies  from  an  order  allowing 
an  amendment.  Cook  v.  New  York 
Corundum  Co.,  114  N.  Car.  617. 

15.  1.  Moore  v.  Harrod,  loi  Ky. 
248. 

Failure  to  State  Amonnt.  —  An  affidavit 


—  The  affidavit  may  be  amended  after     which  fails  to  state  the  amount  sued 


the  commencement  of  (he  trial  and  be- 
fore final  judgment.  Moore  v.  Harrod, 
loi  Ky.  248;  Northern  Lake  Ice  Co.  v. 
Orr,  102  Ky.  586.  And,  in  some  juris- 
dictions, even  upon  appeal.  Sloan  v, 
Hudson,  119  Ala.  27;  Finch  v.  Gregg, 
126  N.  Car.  176.  See  also  Hanger  v, 
Ives,  69  Ark.  52. 

An   amendment  may   be   permitted 
before  a  plea  in  abatement  going  to 


for  is  defective  but  not  void,  as  the 
omission  can  be  supplied  by  amend- 
ment. Coyle  Mercantile  Co.  v.  Nix,  7 
Okla.  267. 

8.  See  Teague  V.  Lindsey,  (Tex.  Civ. 
App.  1903)  71  S.  W.  Rep.  573. 

8.  Grotle  v.  Nagle,  50  Neb.  363  \cit- 
ing  3  Encyc.  of  Pl.  and  Pr.  15];  Byrne 
V.  Lake  Charles  First  Nat.  Bank,  20 
Tex.   Civ.  App.   194;  Hereford  Cattle 


defects  in  the  affidavit  has  been  passed    Co.  v.  Powell,  13  Tex.  Civ.  App.  496; 


upon  by  the  court.  Simpson  v.  East, 
124  Ala.  293. 

Bui.  not  after  the  defendant  has  ap- 
pealed from  an  order  of  the  court  deny- 
ing his  motion  to  dissolve  the  attach- 
ment on  the  ground  of  the  insufficiency 
of  the  affidavit.  Brandenstein  v.  Way, 
17  Wash.  293. 

An  affidavit  in  an  action  for  a  debt 


Rogers  v.  East  Line  Lumber  Co.,  11 
Tex.  Civ.  App.  108;  Gallatin  First  Nat. 
Bank  v,  Wallace,  (Tex.  Civ.  App, 
1901)  65  S.  W.  Rep.  392. 

Statement  of  Ezcesnye  Amonnt. —  If 
the  plaintiff  claims  a  larger  amount 
than  is  afterwards  decreed  by  the  court 
to  be  due,  the  attachment  is  good  as  to 
the  amount  so  decreed.     Williams  v. 


not  due  may  be  amended  after  the  ma-    Louisiana    Lumber  Co.,    105    La.   99; 


turity  thereof,  by  setting  up  a  ground 
of  attachment  not  existing  at  the  time 
of  the  issuance.  Hey  v.  Harding,  (Ky. 
1899)  53  S.  W.  Rep.  33. 

A  Supplemental  Affidavit  may  be  filed 
showing    other  facts  coming    to    the 


Newell  V.  Whitwell,  16  Mont.  243. 

Orosf  Snm.  —  It  is  permissible  to 
state  in  the  affidavit  a  gross  sum  due 
for  rent  and  ad  trances.  Ragsdale  v. 
Kinney,  iiq  Ala.  454. 

Amonnt  and  '*  Interest.'*  —  An  affidavit 


knowledge  of  the  affiant  since  the  filing  stating  the  indebtedness  to  be  "five 
of  the  first  affidavit.  Goodman  v.  hundred  dollars  and  interest  and  at- 
Henry,  42  W.  Va.  526.     3ut  it  need    lorney's    fees,   money   of  the   United 
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16.  See  note  i. 

17.  Nature  of  0«bt.  —  See  note  I. 

States,"  directly  alleges  the  specific  in-  not  referred  to  in  either  the  affidavit  or 

debtedness  of    five    hundred   dollars,  the  warrant,  and  there  is  nothing  in  the 

and  to  that  extent  at  least  will  sustain  record  to  stiow  that  it  was   before  or 

the   wric  of    attachment.      Tibbet    v.  considered  by  the  judge  at  the  time 

Sue,  122  Cal.  2o6.  the   warrant  was   issued,   the   attach- 

16.  1.  Unliquidated  DamagM.  —  meat  cannot  be  sustained  by  a  refer. 
James  r.  Signell,  6o  N.  Y.  App.  Div.  ence  thereto.  People  v,  St.  Nicholas 
75:  Delafield  v.  J.  K.  Armsby  Co.,  58  Bank,  44  N.  Y.  App.  Div.  313.  Other- 
N.  Y.  App.  Div.  432,  62  N.  Y.  App.  wise  where  the  attachment  was  granted 
Div.  262;  Haskell  v.  Osborn,  33  N.  Y.  upon  a  verified  complaint  as  well  as 
App.  Div.  127:  Mallon  v.  Rothschild,  upon  an  affidavit.  Washburn  v.  Car- 
(Supra.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  thage  Nat.  Bank,  86  Hun  (N.  Y.)  396, 
8;  Roih  V,  American  Piano  Mfg.  Co.,  affirmed  i^$  N.  Y.  690.  But  where  the 
(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  complaint  is  made  on  information  and 
509;  Story  V,  Arthur,  (Supm.  Ct.  Spec,  belief,  and  does  not  stale  the  source  of 
T.)  35  .Misc.  (N.  Y.)  244;  McLoughlin  the  information  or  the  grounds  of  be- 
V.  Naugle.  (Supm.  Ct.  Spec.  T.)  34  lief,  the  papers  are  fatally  defective. 
Misc.  (N.  Y.)  385;  Farquhar  v.  Wis-  Altworth  v.  Flynn,  (Supm.  Ct.  App.  T.) 
consin  Condensed  Milk  Co.,  (Supm.  29  Misc.  (N.  Y.)  106,  rtversing  (N.  Y. 
Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  270;  City  Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  838. 
Foster  v,  Scurich,  (Supm.  Ct.  Spec.  T.)  An  allegation  that  "  deponent  will 
27  Misc.  (N.  Y.)  25;  White  v.  Goodson  allege  in  his  complaint  herein  "  is  not 
Type  Casting,  etc.,  Mach.  Co.,  (Supm.  the  statement  of  any  fact,  as  defend- 
Ct.  Spec.  T.)  24  Civ.  Pro.  (N.  Y.)  411.  ant  might  change  his  mind  and  con- 
In  Illinois^  in  all  actions  of  trespass,  elude  not  to  allege   it  or   might  aver 

the  plaintiff  or  his  agent  must  be  ex-  something  else.     Axford   v.  Seguine, 

amined   under  oath,  in  regard  to  the  70    N.    Y.    App.    Div.    228.     See  also 

amount  of  damages,  and  such  amount  Romeo  v.  Garafalo,  (Supm.  Ct.  Spec, 

shall  be  indorsed   upon  the   affidavit;  T.)  21  Misc.  (N.  Y.)  166,  affirmed  25  N. 

but  the  examination  need  not  be  held  Y.  App.  Div.  191. 

in  open  court,  and  it  will  be  presumed.  In  South  Carolina  a  complaint  cannot 

in  the  absence  of  a  contrary  showing,  be  considered  upon  an  application  for 

that  the  examining  judge  heard  such  an  attachment  unless  it  is  duly  verified, 

evidence  and  made  such  examination  attached  to  the  affidavit,  and  therein 

as  che  law  requires.    Jacobs  v.  Marks,  referred  to  as  a  part  thereof.    Chitty 

183  III.  533.  V.  Pennsylvania  R.  Co.,  62  S.  Car.  526; 

17.  1.  Illinois,  —  Britton  t^.  Gregg,  Addison   v.   Sujette,   50  S.   Car.   192. 
96  III,  App.  29.  Nor  can  a  defective  affidavit  be  sup- 

New  York,  —  Axford  v,  Seguine,  70  ported  by  reference  to  affidavits  sub- 

N.  Y.  App.  Div.  228.   See  also  Lewisohn  mitted  at  the  bearing  of  a  motion  to 

V.  Kent,  etc.,  Co.,  87  Hun  (N.  Y.)  257.  vacate   the  attachment.      Addison   v. 

Collateral  Attaek.  —  An  affidavit  which  Sujette.  50  S.  Car.  192.     See  also  Ferst 

does   not  statt:  the '  nature  of   the  in-  Powers,  58  S.  Car.  398. 

debtedness    is    not    void    but   merely  Allegation  of  Contraot.  —  Where   the 

voidable,  and  cannot  be  called  in  ques-  allegation  is  that  the  plaintiff's  claim 

tion  in  a  collateral  action.     Hogue  v,  is   for  goods  sold  and  delivered,  but 

Corbit,  156  III.  540.  there  is  no  statement  that  said  goods 

Beferenoe   to    Petition.  —  Grotte    v,  were  in  fact  sold  and  delivered,  there  is 

Nagle,  50  Neb.  363.  not  a  sufficient  disclosure  of  the  cause 

In //<^ia;f<7,  where  the  affidavit  alleges  of  action.     Chambers,  etc..  Glass  Co. 

that  the  claim  of  the  plaintiff  is  for  a  v,   Roberts,   2   N.    Y.  App.   Div.   181; 

balance  due  on  a  judgment  and   for  Mitchell  z^.  Anderson,  (Supm.  Ct.  Spec, 

goods  sold  and  delivered  "  as  described  T.)  32  Misc.  (N.  Y.)  13.     But  see  Pium- 

in  the  complaint,"  reference  may  be  mer  v.  Struby-Estabrooke  Mercantile 

had  to  the  complaint  to  ascertain  the  Co.,  23  Colo.  190,  holding  that  the  affi- 

precise  nature  of  the  plaintiff's  claim,  davit   sufficiently  states  the  nature  of 

U.  S.  Capsule  Co.  v,  Isaacs,  23  Ind.  the  action    by  alleging  it  to   be   for 

App.  533.  "  goods,  wares  and  merchandise  *'  sold 

In  New  Yorky  where  the  complaint  is  by  the  plaintiff  (o  the  defeodanttt 
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18,  See  note  i. 

19.  Qiumyiiig  Word!.  —  See  note  i. 


or  Xmplied  OoatrMt.  — U  it  terest,  need  not  allege  that  the  debt  is 

sufficiently  appears  from  the  affidavit  due.      Schnabel    v.    Jacobs,    105    Ky. 

that  (here  is  an  indebtedness  arising  774. 

on  contract  for  the  direct  payment  of  la  Tizas  it  is  not  required  that  the 

money,  it  need  not  be  stated  whether  affidavit  shall  state  what  part  of  the 

the  contract  was  express  or  implied,  debt  is  due  or  that  it  is  due.     Gimbel 

Flagg  c/.  Dare,  107  Cal.  483.     Freer  r.  v.  Gomprecht,  89  Tex.  497;  Cohen  v. 

Hamilton,  197  Mich.  381.     Compart  %.  Grimes,  iS  Tex.  Civ.  App.  327;  Tootle 

C.  Herbst  Importing  Co.  v,  Hogan,  x6  v.  Alexander,  13  Tex.  Civ.  App.  615. 

Mont.  384.  See  also  Gallatin   First   Nat.  Banlc  v. 

The  affiant's  conclusion,  to  the  effect  Wallace,  (Tex.  Civ.  App.  1901)  65  S. 

that  the  defendant  is  indebted  to  the  W.  Rep.  392. 

plaintiff  in  a  certain  sum  upon  an  ex-  In  West  Virginia  the  affidavit  for  an 

press  and  implied  contract  for  the  pay-  attachment  in  equity,  in  case  the  claim 

ment  of  money,  is  sufficient,  as  refer-  or  debt  be  not  due,  must  show  when  it 

ence  may  be  had  to  the  complaint  to  will   become  due.     Roberts  v.  Burns, 

ascertain  the   precise  nature  of  plain-  48  W.  Va.  92. 

tiff's  claim.     Newell  r.  Whitwell,  16  Hatnrity  Suffidently  Showa.  ^  An  affi- 

Mont.  943.  davit    alleging    the    existence  of    an 

Allagation  of  Promissory  Note. -*  An  agreement  between  plaintiff  and  de- 
affidavit  which  alleges  that  the  defend-  fendant  that  the  note  in  suit  should  im- 
ants  are  liable  upon  a  promissory  note,  mediately  become  due  upon  the  insol- 
but  which  does  not  aver  that  the  plain-  vency  of  the  defendant,  and  that  affiant 
tiffs  are  entitled  to  the  note  either  as  had  been  informed  by  the  latier's 
payees  or  indorsees,  is  bad  for  indefi-  firesident  of  Its  insolvency,  sufficiently 
nitenesB.  Sommers  v,  Allen,  44  W.  shows  that  the  debt  is  due.  Mer- 
Va.  120.  See  also  Negotiable  In bTRU-  chants'  Nat.  Bank  ?'.  Columbia  Spin- 
MENTS.  ning  Co.,  21  N.  Y.  App.  Div.  383.     See 

An  allegation    that    the    negotiable  also  National  Shoe,  etc.,  Bank  7/.  New 

paper  was  given  for  logs  sold  by  the  York  _L.    Ins.,   etc.,    Co.,  tSupm.   Ct. 


plaintiff  to  the  defendant  is  not  in- 
definite, as  it  justifies  the  conclusion 
that  the  plaintiff  was  the  payee. 
Miller  V.  While.  46  W.  Va.  67. 

ProfMiional  Bar  Vices.  -^  A  mere  alle- 
gation that  the  claim  is  for*'  profes- 
sional   services "   does   not  state   the 


App.  Div.)  53  N.  Y.  Supp.  360. 

Effect  of  KiMtatomont.  —  Where  an 
attachment  Is  issued  for  the  recovery 
of  a  sum  claimed  to  be  past  due,  and 
on  the  trial  it  appears  that  part  of  the 
sum  was  not  due  when  the  attachment 
was  taken  out,  the  writ  will  be  quashed 


nature  of  the  debt  with  sufficient  legal  in  the  absence  of  a  motion  by  the  plain- 

definiteness.      Kesler  t/.    Lapham,   46  tiff  to  amend   the  affidavit  and  writ. 

W.  Va.  293.  Weissinger  v.  Studebaker  Bros.  Mfg. 

Two  Oaaseo  of  Action.  ^  Where  the  Co.,  73  Miss.  480. 
plaintiff  joins  two  causes  of  action  in        But  in  Nebraska  and  Wisconsin  the 

one  affidavit,  he  must  show  statutory  attachment  will  be  discharged  merely 

grounds  for  an  attachment  to  exist  as  as  to  undue  items.     Grotte  v,  Nagle, 


to  both  claims  or  the  attachment  will 
be  vacated  In  its  entirety.  Vollmer  p. 
Spencer,  (Idaho  1897)  51  Pac.  Rep. 
609. 

is.  1.  Kerns  v,  McAulay,  (Idaho 
1902)  69  Pac.  Rep.  539;  Minck  v.  Levey, 
(N.  Y.  City  Ct.  Gen.  T.)  17  Misc.  (N. 
Y.)  315;  Lederer  v.  Rosenthal,  99  Wis. 
93$.  See  also  Mosher  v.  Farmers,  etc., 
Nat.  Bank,  51  Neb   55. 

Kentacky  -*-  Attachmant  of  Ipociflc 
froporty.  —  An  affidavit  to  secure  an 
attachment,  according  to  the  statute, 
against  property  on  which  the  plaintiff 
has  a  lien  or  in  which  he  has  tome  in- 


50  Neb.  363;  Hubbard  v,  Haley,  96 
Wis.  578. 

And  where  the  cause  for  attachment 
is  proven  and  found  to  have  existed  as 
to  part  of  the  debt  and  not  as  to  the 
remainder,  the  attachment  will  be 
sustained  as  to  the  former  amount. 
Teweles  v.  Lins,  98  Wis.  453. 

19.  1.  Moore  v.  Harrod,  loi  Ky. 
248. 

JaitBMS  of  Claim  —  Kentucky,  -*  See 
Hey  V,  Harding,  (Ky.  1899)  53  S.  W. 
Rep.  33. 

Oaiiislon  of  Word  "Justly."  ^Som- 
mers V.  Allen,  44  W.  Va,  X20. 
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3©,     See  note  i. 

31.    c.  Statement  of  Grounds   of   Attachment -t  (i) 

Generally,  —  See  notes  i,  2. 

(2)  Allegation  of  Knowledge  and  Belief.  —  See  note  3. 

Negativing  Exiitenee  of  Coanterolaimi.  And  while  under  ordinary  circum- 

—  Kerns  v.  McAulay,  (Idaho  1902)  69  stances  a  supporting  affidavit  will  not 

Pac.  Rep.  539.  be  sufficient  which  merely  stales  the 

30.  1.  Unneoettary  Allegations.  —  witness's  belief  of  the  existence  of  a 
That  Defendant  Is  an  Adult  need  not  fact,  yet,  in  a  case  where  the  basis  of 
be  alleged  in  the  affidavit,  as  the  law  the  attachment  was  an  assignment  for 
presumes  such  to  be  the  fact  until  the  the  benefit  of  creditors,  an  affidavit  of 
contrary  is  shown.  Hall  v.  Anderson,  the  attorney  of  the  attaching  creditor 
(N.  Y.  City  Ct.  Gen.  T.)  17  Misc.  (N.  stating  that  in  his  opinion  the  assign- 
Y.)  270.  ment  was  fraudulent,   was  held  suffi- 

That  Plaintiff  Is  a   Resident  of   the  cient.     Cissell  v,  Johnston,4  App.  Cas. 

state   is   not   a    necessary   allegation,  (D.  C.)  335. 

Hawkins  v.  Pakas,  39  N.  Y.  App.  Div.  In  DUnois  a  statement  upon   belief 

506;  although   the  allegation   of   resi-  only,  unaccompanied  by  showing  as  to 

dence  is  necessary  when  the  defendant  whether  such  belief  is  founded  upon 

is  a  foreign  corporation,  Ladenburg  v.  knowledge  or  information,  cannot  be 

Commercial  Bank,  87  Hun  (N.  Y.)  269.  accepted  as  a  substitute  for  positive 

The  affidavit  need  not  allege  that  the  averment.     Syndicate  des  Cultivators 

nonresident    defendant    has    property  v.  Currie,  72  III.  App.  122. 

within   the   state.     Foushee  z/.  Owen,  In  Xioldgan  the  requisite  facts,  ex- 

122  N.  Car.  360.  cept  the  fact  of  indebtedness,  may  be 

Inconsiatenoy.  —  An   allegation   that  shown  on   information   and  belief  as 

the   defendant    "has"    assigned    his  well  in  a  case  where  the  debt  is  not 

property    is     not     inconsistent     with  due  as  under  the  statutes  relating  to 

another  allegation  that  defendant '*  is  attachments  generally.     Mosherv.  Bay 

about"  to  assign,  etc.,  where  the  two  Circuit  Judge,  108  Mich.  503. 

statements  are  not  in  the  disjunctive.  How  York  —  Allegations  upon  In/or- 

Blackinton   v.   Rumpf,   12  Wash.  279;  motion  and  Belief .  —  Unless  the  sources 

DeseretNat.  Bank  v.  Little, 13  Utah  265.  of  the  information  and  the  grounds  of 

31.  1.  Raymond   v.   Nix,    5   Okla.  the  belief  be  slated,  and  be  sufficient  to 
656.  show  to  the  satisfaction  of  the  judge 

8.  One    Sufficient.   —   Sauerwein     v,  that  the  alleged  cause  of  action  and 

Renard  Champagne  Co.,  68  Mo.  App.  grounds  of  attachment  exist,  an  affi- 

29;  Lindquist  v.  Johnson,  12  S.  Dak.  davit  on  information  and  belief  is  in- 

486.     See  Hasler  v,   Schopp,   70   Mo.  sufficient  to  authorize  the  granting  of  a 

App.  469.  warrant  of  attachment.     Railings    v. 

S.  Kesler  v,  Lapbam,  46  W.  Va.  293,  McDonald,  76  N.   Y.  App.   Div.   112; 

citing  3  Encyc.  ok  Pl.  and  Pr.  21,  note  Doheny  v.  Worden,  75  N.  Y.  App.  Div. 

3,  and  holding  that  under  the  statute  47;  Sizer  v.  Hampton,  etc.,   R.,  etc., 

relating  to  attachments  before  justices  Co.,  67  N.  Y.  App.  Div.  547;  Barrell  v, 

of  the  peace,  which  requires  merely  a  Todd,  65  N.  Y.  App.  Div.  22;  Delafield 

statement  of  the  amount  of  the  claim,  v,  J.   K.  Armsby  Co.,  62  N.  Y.  App. 

an  affidavit   saying  that  affiant  **  be-  Div.  262;  Hunt  v,  Robinson,  52  N.  Y. 

lieves  "   plaintiff  ought  to   recover  a  App.  Div.  539;  Merchants*  Nat.  Bank 

certain  sum  is  sufficiently  positive.  v.  Columbia  Spinning  Co  ,  21   N.  Y. 

District  of  Colombia — Supporting  Affi-  App.   Div.    383;    Hoosick   Falls   First 

davit.  —  Where  the  statute  requires  that  Nat.  Bank  v.   Wallace,  4  N.  Y.  App. 

the  affiant   in  a  supporting    affidavit  Div.  382;  Boyd  v.  Miller,  88  Hun  (N. 

must  have'*  personal  knowledge"  of  Y.)  617;  Everitt  v.  Park,  88  Hun  (N. 

the  truth  of  the  facts  alleged,  it  is  not  Y.)  368;  Acker  v,  Saynisch,  (N.  Y.  City 

necessary  that  the  affiant  state  in  words  Ct.   Gen.   T.)    25    Misc.   (N.    Y.)  415, 

that  he  has  "  personal  knowledge  "  of  affirmed  26   Misc.   (N.   Y.)  836;  Wee- 

the  facts  where  he  makes  a  direct  and  hawken  Wharf  Co.  v.    Knickerbocker 

positive  statement  which  implies  per-  Coal  Co.,  (Supm.  Ct.  App.  T.)  24  Misc. 

sonal  knowledge.     Wielar  v.  Garner.  4  (N,    Y.)     683;     Harroway     v.     Flint, 

App.  Cas.  (D.  C.)  329.  (County   Ct.)    19    Misc.  (N.   Y.)   411; 
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Minck  V,  Levey,  (N.  Y.  City  Ct.  Gen.  state  in  so  many  words  that  he  made 

T.)  17  Misc.  (N.  Y.)  315;  Nevada  Bank  certain  allegations  on  information  and 

V,   Cregan,   (Supm.   Ct.    Spec.    T.)    17  belief  instead   of  producing  the  affi- 

Misc.  (N.  Y.)  241;  Monette  V.  Chardon,  davit  of   the   informani    because   the 

(Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.)  latter  is  impracticable,  if  from  all  the 

165;  Muller  V.  Hatch  Cutlery  Co.,  (N.  papers  such  impracticability  fairly  ap- 

Y.  City  Ct.  Gen.  T.)  12  Misc.  (N.  Y.)  pears.     Levy  v.  Goldstein,  (Supm.  Ct. 

202.  Spec.  T.)  18  Misc.  (N.  Y.)  639. 

Allegations  upon  Personal  Knowledge.  But  where  no  effori  appears  to  have 
—  The  rule  is  that  a  mere  statement  of  been  made  to  procure  the  aflSdavit  of 
facts  positively  or  as  of  personal  the  informant,  and  no  explanation  is 
knowledge  is  not  sufficient;  there  must  made  why  such  affidavit  was  not  pro- 
be something  to  show  that  the  affiant  cured,  the  attachment  cannot  be  sus- 
actually  did  have  knowledge  or  that  tained.  Sill  Stove  Works  r.  Scott,  62 
his  Information  was  derived  from  satis-  N.  Y.  App.  Div.  566;  New  Rochelle 
factory  sources.  Hayden  v.  Mullins,  Coal,  etc.,  Co.  v.  McGiaw,  3  N.  Y. 
76  N.  Y.  App.  Div.  69;  James  v.  Sig-  App.  Div.  252;  Abrams  v.  Lavlne,  90 
nell,  60  N.  Y.  App.  Div.  75;  Martin  v.  Hun  (N.  Y.)  566. 

Aluminum  Compound  Plale  Co.,  44  N,  Allegations  as  to  Written  Instruments, 

Y.  App.   Div.  412;  Lacker  v,  Dreher,  — Where  a  party  alleges  upon  informa- 

38   N.   Y.    App.    Div.    75;    Wallace   v,  tion  and  belief,   and   states   that   the 

Baring,  21  N.  Y.  App.  Div.  477;  Shuler  sources  of  his  information  are  certain 

V.  Birdsall,  etc.,  Mfg.  Co..   17  N.  Y.  writings,  the  court  is  entitled  to  know 

App.  Div.  228;  Lehmaier  v.  Buchner,  what  the  writings  are  in  order  to  see 

14  N.  Y.  App.   Div.  263;  Tucker  v.  £.  whether  the  affiant  is  justified  in  his 

L.  Goodsell  Co.,   14  N.  Y.  App.  Div.  belief    or    not.     Ladenburg    v.    Com- 

89;  Randolph  v.  Susquehanna   Water  mercial  Bank,  87  Hun  (N.  Y.)  269. 

Power,  etc.,  Co.,  12  N.  Y.   App.  Div.  But  it  is  not  necessary  that  an  agree- 

479;  Belmont  c.  Sigua  Iron  Co.,  12  N.  ment  or  other  written  instrument  re- 

Y.  App.  Div.  44J;  Hoormann  z/.  Climax  lied   upon    by   plaintiff  to  justify  the 

Cycle   Co.,   9   N.    Y.   App.    Div.    579,  attachment  should  be  set  out  in  full  in 

affirming  17  Misc.  (N.  Y.)  734;  Hanson  the  affidavit,  the  affiant's  statement  of 

%i.    Marcus,   8   N.   Y.   App.    Div.  318;  the  purport  thereof  being  sufficient  if 

Taintor  v.  Charles  Beseler  Co.,  (Supm.  it  constitutes  such  legal  evidence  as 

Ct.   Spec.   P.)  33    Misc.   (N.    Y.)   720,  will    prove  to  the  satisfaction  of  the 

affirmed  tT.  N.  Y.  App.  Div.  617;  Foster  court  the   facts  alleged.     Merchants' 

V,   Rogers,   (Supm.   Ct.  Spec.    T.)    31  Nat.  Bank  t/.  Columbia  Spinning  Co., 

Misc.  (N.  Y.)  14;  Herman  z\   Bailey,  21  N.  Y.  App.  Div,  383. 

(Supm.   Ct.  App.  T.)  20  Misc.  (N.  Y.)  In  Tennetsee  the  allegations  in   the 

04;    Einstein    v.    Climax   Cycle    Co.,  affidavit  may  be  made  according  to  the 

(Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.)  best  of  affiant's  knowledge  and  belief. 

88,   affirmed  13  N.   Y.  App.  Div.  624;  Phipps  v.  Burnett,  96  Tenn.  175. 

Steele  v,  R.  M.  Gilmour  Mfg.  Co.,  77  Informatioii   by    Telephone.  —  Where 

N.  Y.  App.  Div.  199.  the  basis  of  affiant's  belief  as  to  the  ex- 

But  the   defendant   will   not  be  al-  istence  of  a  sufficient  cause  of  action 

lowed  to  come  into  court  and,  without  to  entitle  the  plaintiff  to  an  attachment 

denying  the  truth  of  the  facts  alleged,  consists  alone  of  a  statement  over  the 

show  by  proof  aliunde  that  the  affiant  telephone  by  a  person  in  another  city, 

could  have  had  no  personal  knowledge  who,  though  his  voice  is  recognized  by 

of   them.     Ladenburg   r.  Commercial  the  affiant,  simply  says  that  somebody 

Bank,  5  N.  Y.  App.  Div.  219.  else  told  him  of   the  existence  of  the 

Affidavit  of  Personal  Knowledge  Not  fact  lending  to  prove  a  cause  of  action. 

Available,  -r  Where  plaintiff  relies  for  the  affidavit  is  insufficient.     Andrews 

his  information  as  to  the  grounds  of  v.  Schofield,  27  N.  Y.  App.  Div.  90. 

attachment    upon    an   affidavit  made  Information  by  Cable.  —  It   was  inti- 

upon  personal  knowledge  and  filed  in  mated    in  Ladenburg  v.  Commercial 

another  action  and  it  is  impossible  to  Bank,  148  N.  Y.  202,  that  information 

obtain  such  original  affidavit,  extracts  communicated  to  the  plaintiffs  by  their 

therefrom   may   be  embodied   in    the  correspondent  in  a  foreign  country  by 

paintiff's  affidavit  and  may  be  utilized  cable  in  the  ordinary  course  of  busi- 

and  considered  by  the  court.     And  it  ness,  where  such  information  could  not 

isnotnecessary  that  the  plaintiff  should  be    communicated    promptly    in    any 
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94.    (3)  Disjunctive  Statements.  —  See  notes  i,  2* 

9tl,     See  note  i. 

36,    (4)  Statutory  Phrases  and  Clauses.  —  See  note  i. 

other  way,  may  furnish  evidence  upon  Washbarn  v,  Carthage  Nat.  Bank,  86 

which     an     attachment     should     be  Hun(N.  Y.)396,  o/^rm^^  155N.  Y.  690; 

granted.  Steele  v.  R.  M.  Gilmour  Mfg.  Co.,  77 

Soorees  of  Informatloii.  —  An  affidavit,  N.  Y.  App.  Div.'i99.  See  also  Bloom- 
taken  before  a  notary  in  another  state,  ingdale  v.  Cook,  35  N.  Y.  App.  Div. 
though  not  signed  by  the  deponent,  360;  Livringsion  z/.  Lakwitz,  (Supm.  Ct. 
sufficiently  shows  to  the  court  the  Spec.  T.)  25  Misc.  (N.  Y.)  119;  Wee- 
source  of  plaintiff's  information  and  hawken  Wharf  Co.  z/.  Knickerbocker 
belief.  Hawkins  </.  Pakas,  39  N.  Y.  Coal  Co.,  (Supm.  Ct.  App.  T.)  24  Misc. 
App.  Div.  506.  (N.  Y.)  683;  Herzber^  v.  Boiesen,  (N. 

But  a  mere  allegation  by  an  affiant  Y.  City  Ct.  Spec.  T.)  53  N.  Y.  Supp. 

that  certain  persons  not  parties  to  the  256. 

action  had  made  certain  statements  to  34.     1.  Roberts  v.  Burns,  48  W.  Va. 

him  does  not  make  such  statements  92  (wherein  the  q,o\xx\  ohiter  qitoted  \\x^ 

evidence.     Haskell  v,  Osborn,  33  N.  Y.  text),  holding  that  an  affidavit  in  which 

App.  Div.  127;  Abrams  v.  La  vine,  90  affiant    stated    that    he   believed   that 

Hun  (N.  Y.)  566.  *'  some  one  or  more  of  the  following 

Pretumption    of    Knowledge.  —  The  grounds  exist  for  an  attachment  '*  and 

relation  to  a  bank  of  its  vice-president  then  set  forth  five  different  statutory 

is  clearly  such  that  the  inference  of  grounds,  was  in  the  disjunctive  and 

knowledge  can  fairly  be  drawn.     Na-  was  bad  for  indefiniteness.     See  also 

tional  Shoe,  etc..  Bank  v.  New  York  Shanks  v.  Magnolia  Metal  Co.,  89  Hun 

L.  Ins.,  etc.,  Co.,  (Supm.  Ct.  App.  Div.)  (N.  Y.)  486. 

53  N.  Y.  Supp.  360.  And  so  with  the  2.  In  Iioniiiana  an  affidavit  in  the  dis- 
cashier  of  a  bank.  Merchants'  Nat.  junciive  is  justified  by  statute.  Cole- 
Bank  V.  Columbia  Spinning  Co.,  man  v.  Teddlie,  106  La.  192. 
(Supm.  Ct.  App.  Div.)  53  N.  Y.  Supp.  United  States. -^  An  allegation  that 
1109.  defendant  '*  has  "  disposed  of  his  prop- 
Where  the  affiant  is  the  secretary  and  erty  is  not  inconsistent  with  a  further 
treasurer  of  the  plaintiff  corporation,  allegation,  stated  separatjcly,  that  he 
and  swears  to  the  sale  and  deliver}'  of  *'  is  about  *'  to  dispose,  etc.,  as  the 
the  goods  of  his  own  personal  knowl-  word  "  property  "  need  not  be  taken  to 
edge,  the  affidavit  is  sufficient,  although  mean  all  of  the  defendant's  property, 
it  does  not  in  terms  state  that  be  was  Salmon  v.  Mills,  (C.  C.  A.)  68  Fed. 
an  officer  of    the    corporation  at   the  Rep.  180. 

time  the  goods  were  sold.     Anthony  v,  35,    1.  Kansas,  — Cook  v.  Burnham, 

Fox,  53  N.  Y.  App.  Div.  200.  reversing  3  Kan.  App.  27. 

30  Misc.  (N.  Y.)  637.  New  York,  —  Stewart  v.  Lyman,  62 

"Over  and  Above  All  Gonnterolalms,"  N.  Y.  App.  Div.  182;  Sturz  v,  Fischer, 
Eto.  —  An  affidavit  made  by  plaintiff's  (Supm.   C(.  Spec.  T.)  15  Misc.  (N.  Y.) 
attorney  stating  the  amount  of  plain-  410;  Herzberg  v.  Boiesen,  (N.  Y.  City 
tiff's  claim  over  and  above  all  counter-  Ct.  Spec.  T.)  53  N.  Y.  Supp.  356. 
claims    and    set-offs  "known    to   de-  Wisconsin, — Winner   v,    Kuebn,  97 
ponent  "  is  insufficient,  as  it  is  not  the  Wis.     394,     distinguishing     Klenk     v, 
knowledge   of   the   agent  or  attorney  Schwalm,  19  Wis.  iii. 
which    the  statute   requires    but    the  36.     1.  O'Connor  v,  Sherley,  (Ky. 
knoBvledge  of   the  plaintiff.     Mitchell  1899)  52  S.  W.  Rep.  1056;  Hey  v.  Hard- 
s'.  Anderson,  (Supm.   Ct.  Spec.  T.)  32  ing,  (Ky.  1899)  53  S.  W.  Rep.  33. 
Misc.  (N.  Y.)  13.  Allegation  of  Konresidenoe' —  Corpora- 

And  the  same  is  true  as  10  affidavits  iion.  —  Under  a  statute  providing  that 

made  by  the  salesman  or  by  the  as-  a  creditor   may  have   an  attachment 

signor  of  the  plaintiff.     Smith  v.  Holt,  "  where  the  debtor  is  not  a  resident  of 

37  N.  Y.  App.  Div.  24.  this  state,"  it  is  sufficient  to  use  the 

But  the    plaintiff's  agent  is  compe-  exact  language  of  the  statute  in  refer- 

tent  to  make  the  allegation  if  the  fads  ring  to  a  corporation  defendant.     Iro- 

of  the   case   are  shown  to  have  been  quois  Furnace  Co.  r.  Wilkin  Mfg.  Co.. 

within  his  own   knowledge.     Hanson  181  111.  582,  reversing  "j-j  111.  App.  59. 

V,   Marcus,    8   N.    Y.   App.    Div.   318;  And  where  a  statute  provides  that  an 
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97,  To  V«z,  HaraM,  Bte,  —  See  note  I. 

8.  Variance.  —  See  note  2.     And  see  Variance. 

98.  See  note  i. 

m.  BOKD  OB  Vkdebtaking  —  1.  In  General.  —  See  note  3. 

attachmen I  may  issue  against  a  foreign  notes  sued  on,  while  the  notes  theni- 

corporation    unless    it    has    complied  selves  show  separate  and  distinct  lia- 

with  the  laws  of  the  state  relative  to  bilities  as  maker  and  indorser.     Blair 

the  appointment  of  agents  upon  whom  v,   Winston,  84  Md.  356.     And  an  at- 

service  of  process  may  be  made,  the  tachment  against  three  partners  jointly 

affidavit  in  attachment  need   merely  should  be  quashed  if  the  debt  is  not 

allege  that  the  defendant  is  a  foreign  shown  tc  be  joint.     Boyd  v,  WolfT«  88 

corporation,  and  the  burden  thereupon  Md.  341. 

rests  upon  the  defendant  to  establish  37.    1.  Several  Defendant!.  —  Where 

that  it  is  not  subject  to  attachment  be-  there  is  more  than  one  defendant  the 

cause  of  its  compliance  wiih  the  laws  affidavit  should  deny  in  express  terms 

of   the  state.      Bradley   v.    Interstate  the  intent  to  injuie  or  harass,  not  only 

Land,  etc  ,  Co.,  12  S.  Dak.  28.  as  to  both  defendants,  but  as  to  either 

Allegation  of  Joint  Wrong.  —  An  affi-  of    them.      Kildare    Lumber    Co.    v, 

davit  reciting  that  two  partners"  have  Atlanta  Bank,  qi  Tex.  95. 

assigned,  disposed  of,  and  concealed  2.  In  California  the  affidavit  and  writ 

their  property  with  intent  to  defraud  should   state  the  same  amount  of  in- 

their   creditors  *'    sufficiently   charges  debtedness,  which  may,  nevertheless, 

both  defendants  with  a  wrong.     Van  be  a  smaller  anwunt  than    that    de- 

Benschoten  v.  Fales,  126  Mich.  176.  manded  in  the  complaint.     De  Leonis 

Insaffloiont  Allegations  as  to  Intent.  —  v,  Etchepare,  120  Cal.  407. 

Where  the  allegations  contained  in  the  In  Illinois  no  advantage  can  be  taken 

affidavit  are  equally  as  consistent  with  of  a  variance  except  where  (he  declara- 

an  honest  intent  on  the  part  of  the  de-  tion  counts  upon  a  different  cause  of 

fendant  as  a  dishonest  one,  the  attach-  action  from  that  stated  in  the  affidavit, 

ment  will  be  vacated.     Shuler  v.  Bird-  and  where  the  variance  is  merely  in 

sail,  etc.,  Mfg.  Co.,  17  N.  Y.  App.  Div.  the  declaration  laying  damages   at  a 

228;  Hoosick  Falls  First  Nat.  Bank  v,  sum  larger  than  the  sum  sworn  to,  a 

Wallace,  4  N.  Y.  App.  Div.  382;  Bern-  demurrer  to  the  declaration   will  not 

hard  v,  Cohen,  (Supm.  Ct.  App.  T.)  58  lie.     Hughes  v.  Foreman,  78  111.  App. 

N.  Y.  Supp.  363.  460. 

Municipal  Court  of  New  Tork.  —  An  Failure  to  Claim  Interest.  —  Where  the 

allegation  that  "defendant  M.  keeps  affidavit  differs  from  the  complaint  and 

herself  concealed  with  intent  to  avoid  writ,  in  that  it  does  not  claim  interest 

the  service  of   the  summons"  states  from  a  certain  date  upon  the  amount 

a   sufficient    ground    for    attachment  of  indebtedness,  there  is  no  substantial 

under    the    statutes    relating    to    the  variance.     O'Conor  v.  Witherby,   112 

Municipal   Court  of   New   York  city.  Cal.  38;  O'Conor  v.   Roark,   108  Cal. 

Finn  v.  Mehrbach,  (Municipal  Ct.)  30  173. 

Civ.  Pro  (N.  Y.)  242.  3S.      1.    Longyear     v.     Minnesota 

Xisstatement  as  to  Besidenoe.  —  An  Lumber  Co.,  108  Mich.  645. 
attachment  based  on  an  affidavit  of  the  In  New  York  where  different  infer- 
nonresidence  of  the  debtor,  if  such  ences  can  be  drawn  as  to  the  nature  of 
statement  is  untrue,  is  wrongful  and  the  cause  of  action  staled  in  the  com- 
ihe  proceedings  are  void.  German  Nat.  plaint,  that  inference  which  will  sup- 
Bank  V.  Kaulter,  55  Neb.  103.  port  rather  than  destroy  the  action  or 

Miwtatements  as  to  Joint  Defendants. —  remedy  sought  will  be  made.     Foote 

Where  two  or  more  persons  are  sued  v,  Ffoulke,  55  N.  Y.  App.  Div.  617. 

jc^intly  on  an  alleged  contract,  and  the  8.  See  De  Morris  r.  Wilbur  Lumber 

contract,  attached  as  an  exhibit  to  the  Co.,  98  Wis.  465. 

d:fclaration,   shows  that  only  one  of  In  West  Virginia  no  bond  is  necessary 

the  defendants  is  liable,   the  attach-  unless  the  officer  is  required  to  take 

ment  may   be  dismissed  on   motion,  the   property   into   actual    possession. 

Cox  V.  Henry,  113  Ga.  259.     So  where  Bowlby  v.  De  Wit,  47  W.  Va.  323 

the  affidavit  alleges  that  the  two  de-  An  Undertaking  Given  Instead  of  a  Bond 

fendaots    are    jointly    bound    on   the  is  sufficient  under  the  statutes  of  Min. 
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30,    2.  Failnre  to  Qive  Bond  BequirecL  —  See  note  I. 
30.    4,  Form  of  Bond  —  a.  In  General.  —  See  note  2. 

statutory  Fonn.  —  See  note  4. 
33.    e.  Approval  of  Bond.  —  See  note  6. 
33.    6.  AmoTint  of  Indemnity.  —  See  note  i. 

Kay  Be  for  More  tlian  Statutory  Amoont.  —  See  note  2. 

nesota,    Schweigel  v.  L.    A.  Shakman  does  not  sufficiently  comply  therewith. 

Co.,  78  Minn.  142.  but  the  defect  is  not  jurisdictional  and 

A  Pauper  Oath  in  Lieu  of  the  Bond  is  will  not  render  the  proceedings  void, 

bufficient  if  taken  and   subscribed  be-  Schweigel   v,  L.  A.  Shakman  Co.,  78 

forea  justice  of  ihe  peace  of  the  county,  Minn.  142. 

although  the  attachment  is  issued  out  33.    6.  Approval  of  Seoond  Bond.— 

of  the  Circuit  Court.     Phipps  v.  Bur-  No  authority  is  conferred  on  the  clerk 

nett.  96  Tenn.  175.  to   receive  or  approve  a  second  bond 

99.     1.  Blincoe   v.    Head,    103   Ky.  after  the  attachment  writ  has  been  is- 

106;  Lederer  v.  Rosenthal,  99  Wis.  235.  sued,  where  the  bond  taken  in  the  first 

Arkansas.  —  The   failure    to   file   the  instance     is     insufficient.       State     v. 

bond  is  such  a  jurisdictional  error  as  Finke.  66  Mo.  App.  238. 

would  dissolve  the  attachment   upon  33.     1.  In  California  reference  must 

motion  of  the  defendant;  but  where  the  be  had  to  the  affidavit  and  not  to  the 

giving  of  the  bond  is  waived  by  the  complaint  to  determine  the  amount  of 

defendant,  a  junior  attaching  creditor  the  undertaking.     Baldwin   v.   Napa, 

cannot  intervene  and  object  to  the  at-  etc..  Wine  Co.,  137  Cal.  646. 

tachment  on  such  ground.     Austin  v,  Attaehment    for    Amount    Lees   than 

Good  bar  Shoe  Co.,  60  Ark.  444.  Claimed.  —  Where   the   writ  of  attach- 

Liability  of  Issuing  Officer.  —  A  justice  mem  issues  for  less  than  the  sum  de- 

of  the  peace  who  issues  an  attachment  manded  in  plaintiff's  petition,  the  bond 

without  first  requiring  the  execution  of  for  attachment  may  be  given  for  an 

a  proper  bond  is  liable  in  damages  to  amount  corresponding  with  the  writ, 

the    defendant.      Head    v.    Levy,    52  Immanuel  Presb.  Church  v.  Riedy,  104 

Neb  456.  La.  314;  Hughes  v.  Mattes,  etc.,  Slate 

30.    2.  Omission  of  Affidavit  of  Sure-  Co.,  104  La.  218. 

ties.  —  Where  the  statute  lequires  that  De  Minimis  Hon  Curat  Lex.  —  A  bond, 

an  undertaking  on  attachment  should  too  small  bjr  three  dollars,  held  good, 

be  accompanied  by  an  affidavit  to  the  Aldrich  v.  Columbia  R.  Co.,  39  Oregon 

effect  that  the  sureties  are  either  house-  263. 

holders  or  freeholders  within  the  state,  Unlimited  Amount.  —  An  undertaking 

a  writ  issued  upon  an  undertaking  un-  in  which  no  amount  is  inserted  binds 

accompanied     by    such     an    affidavit  the  surety  in  an  unlimited  amount  and 

should  be  discharged  upon  application,  does  not  affect  the  validity  of  the  at- 

Tibbet  v.  Sue,  122  Cal.  206.  tachment.       Tischler      v.      Fishman, 

Objection  After  Judgment.  —  Where  a  (Supm.  Ct.   App.  T.)  34  Misc.  (N.  Y.) 

bond  is  filed  at  the  institution  of  the  172. 

suit  and  duly  approved  and  no  objec-  2.  Wigmore  v.  Buell,  122  Cal.  144. 

tion  is  made  thereto  before  judgment.  Court  May  Increase  Penalty  of  Bond  — 

it  is  too  late  to  make   such  objection  New  York,  —  Security  upon  an  attach- 

upon  a  motion  for  a  new  trial.     Engle-  ment  is  intended  to  be  an  indemnity  to 

hart-Davidson  Mercantile  Co.  v.  Bur-  the  defendant  against  his  costs,  dis- 

rell,  66  Mo.  App.  117.  bursements,  and  damages,  and  where 

4.  Gallatin  First  Nat.  Bank  v.  Wal-  the  defendant  incurs  disbursements  in 
lace,  (Tex.  Civ.  App.  1901)  65  S.  W.  excess  of  the  amount  of  the  undertak- 
Rep.  392;  Lively  v.  Southern  Bldg..  ing  given,  or  where  the  latter  is  mani- 
etc.  Assoc,  46  W.  Va.  180.  festly  insufficient,  the  court  will  in- 
Insufficient  Compliance  —  Effect  on  Pro-  crease  the  security.  Fuerstenberg  v. 
ceedings.  —  A  bond  conditioned  for  the  American  Soda  Fountain  Co.,  21  N.  Y. 
payment  of  any  judgment  recovered  App.  Div.  501;  Manda  v.  Etienne,  13 
for  defendant,  but  not  for  costs  and  N.  Y.  App.  Div.  237;  Ives  v.  Ellis, 
damages**  if  the  writ  shall  be  set  aside  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
or  vacated,"  as  provided  by  the  statute,  333,  affirmed  t^  N.  Y.  App.  Div.  619. 
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34.     Snbstitated  Bonds.  —  See  notes  2,  3.     See  AMENDMENTS.      - 

6.  Parties  to  Bond  —  a.  Principal  or  Obligor.  —  See 
note  4. 

3tl«     Bond  by  Agent  or  Attorney.  —  See  note  I . 

36.  b.  Security  or  Sureties.  —  See  note  i. 

37.  c.  Obligee.  —  See  note  2. 

38.  IV.  Wbit  —  1.  Formalities  and  Beqnisites  —  a.  Formali- 
ties —  In  Hame  of  Stote.  —  See  note  I. 

34.    8.  In  Illinois  the  bond  may  be  36.     1.  In  New  Kt'r^  the  question  as 

amended  under  the  statute,  and  there-  to  whether  one  or  more  sureties  shall 

fore  no  defect  in  it  will  render  the  pro-  execute  an  underiaking  is   to  be  de- 

ceeding  void.     Schmitt  v.  Devine,  63  termined  by  the  judge  granting   the 

111.  App.  289.  attachment  to  whom  the  undertaking 

8.  See  Addison  v.  Sujette,  50  S.  Car.  is  presented  for  approval,  alihougn  it 

192;  Hood  V,  Fay,  15  S.  Dak.  84.  is   the   usual   practice   to  require  two 

Additional  Bond. — A  plaintiff  who  sureties,  unless  a  surely  company  e.xe- 
desires  to  file  an  additional  affidavit  cutes  the  bond  in  lieu  thereof.  Gold- 
setting  forth  additional  grounds  for  an  mark  z.  Magnolia  Metal  Co..  28  N.  Y. 
attachment  should  offer  to  file  there-  App.  Div.  264. 

with  a  new  bond  conditioned  for  the  fltnrety  Company.  —  In  Oregon  the 
prosecuting  with  effect,  etc.,  the  ad-  statute  allowing  a  surety  company  to 
ditional  cause  set  forth.  Page  v,  Dil-  become  surety  upon  any  bond  or  un- 
ion, 61  111.  App.  282.  dertaking  required  to  be  given  by  the 

Beftual  to  Give  Hew  Bond.  —  Upon  re-  laws  of  the  state  is  applicable  to  an 

fusal   of   the   plaintiff   to  give  a   new  undertaking  for  an   attachment.     Al- 

bond  when  so  ordered  by  the  court  it  drich  v.  Columbia  R.  Co.,  39  Oregon 

is  proper  to  dismiss  the  attachment.  263. 

Springfield  Engine,  etc.,  Co.  v.  Glazier,  And  in  Missouri  trust  companies  are 

65  Mo.  App.  616.  proper  sureties  on  attachment  bonds. 

4.  Contra.  —  Siqrz  v,  Finklestein,  50  Steppacher  v.   McClure.  75  Mo.  App. 

Neb. 177;  Shakmanv.  Koch,  93  Wis.595.  135. 

Partners.  —  In  Illinois  there  is  no  ab-  Failore  to  Name  Bnreties.  —  Where  the 

solute  requirement  in  the  statute  that  names  of  all  the  sureties  do  not  appear 

the  attachment   bond  shall  be  signed  in  the  body  of  the  bond,  but  the  bond 

by  all  the  plaintiffs,  and  a  bond  not  so  binds  **  the  undersigned,"  the   latter 

signed,  if  defective,  cannot  be  objected  term   includes  and   embraces  all  the 

to  for  the  first  time  on  appeal.     Iro-  signers    in    the    obligation    assumed, 

quois  Furnace  Co.  v.  Wilkin  Mfg.  Co.,  Gallatin  First  Nat.  Bank  t/.  Wallace, 

181  III.    582.  (Tex.  Civ.  App.   1901)  65  S.  W.  Rep. 

Where  the  Gaose  of  Action  Is  Assigned  392. 

after  the  execution  of  an  attachment  37.    3.  Where  the  Defendant  Is  Not 

bond  by  the  plaintiff  and  his  surety,  the  Correctly  Designated  in  the  bond,  he  may 

bond   goes  along   with   the  action  as  thereafter  be  identified  as  the  obligee 

continuing  security  and  the  surety  con-  without  enlarging  the  obligations  of 

tinues  liable  for  the  substituted  plain-  the  sureties.     Ermeling  v.  Bargh,  121 

tiff.     Brown  v.  Tidrick,  14  S.  Dak.  249.  Mich.  167. 

35.  1.  Power  of  Attorney  under  Seal  Several  Defendants.  —  An  attachment 
—  Florida.  —  Where  the  agent  exe-  bond  need  not  be  made  payable  to  the 
cutes  the  bond  without  a  due  power  of  grantee,  in  an  alleged  fraudulent  con- 
attorney  under  seal,  a  subsequent  veyance,  who  is  made  a  party  to  the 
sealed  ratification  of  the  bond  by  the  suit  for  the  sole  purpose  of  subjecting 
principal  is  sufficient  to  sustain  the  the  property  to  the  debt.  Archenhold 
suit.     Pollock  V.  Murray,  38  Fla.  105.  v.  B.  C.  Evans  Co.,  11  Tex.  Civ.  App. 

Authority  by  Telegram.  —  The  name  138. 

of  the  plaintiff   may   be  signed  by  a  39.     1.  Harper  v.  Turner,  loi  Tenn. 

third  party  as  his  agent  under  the  au-  686,  holding  that  a  writ  which   does 

thority  of  a  telegram  from  the  plaintiff  not  run  in  the  name  of  the  state  is  void 

which  is  attached  to  the  undertaking,  and   not    subject    to    amendment    on 

Ferst  V.  Powers,  58  S.  Car.  398.  appeal. 

459 


39-43                          A  TTA  CHMENT.  Vol.  III. 

39.  Ogiwtnre  and  SmlI.  —  See  note  2. 

40.  STunmosu.  —  See  note  I. 

41.  Statatory  Bequiflites.  —  Sec  note  I. 

b.  Parties.  —  See  note  3. 
43.     Partnon,  —  See  note  2, 

c.  Recitals  —  (i)  Cause    of  Action    and    Grounds  of 
Attachment,  —  See  note  4.     See  AMENDMENTS, 

43.     See  note  2. 

39.  2.  D«fiM)tiyeAttMtaUon  ^%^.  terson,  88  lU.  App.  360;  which,  bow. 
tur€  by  Deputy. -^Ihc  failure  of  a  ever,  may  be  taken  advantage  of  on 
deputy  clerk  who  issues  the  attach-  appeal  where  the  defendant  did  not 
ment  to  sign  his  name  as  deputy  is  a  appear  in  the  trial  court,  Cline  v,  Pat- 
mere  amendable  irregularity.      Wim-  terson,  191  III.  246. 

berly  v.  Boland,  72  Miss.  241.  H«w    York  —  Nature   of  Action,  — 

Supplying  Signature.  —  In  West  Fir-  Nothing  in  the  stAlute  requires  that  the 

jinia  an  order  of  attachment  is  not  void  nature  of  the  cause  of  action  shall  be 

for  want  of  the  clerk's  signature  but  staled  in  the  attachment  or  ihat  a  mis- 

merely  voidable.    And,  therefore,   as  lake  in  the  warrant  as  to  the  nature  of 

such    defect    could    be    corrected    by  the  cause  of  action  shall  be  fatal  to  the 

amendment  on  a  motion  to  quash,  a  attachment.     Fox  v.  Mays,  46  N.  Y. 

writ  to  whic^  the  clerk  attached  his  App.  Div.  i, 

signature  after  issuance    and    before  A    recital    that    the    action    is    for 

such    motion    made    was  held  good.  "  wrongful  detention "  rather  than  for 

Miller  z/..Zcigler,  44  W,  Va.  484.  ''wrongful    conversion."    where    the 

40.  1.  Mellen  v,  Battey,  32  R.  I.  real  cause  of  action  can  be  easily  as« 
395*  certained  from  the  complaint  and  the 

41.  1.  Emerson  v.  Thatcher,  6  affidavit,  is  an  irregularity  and  not  a 
Kan.  App.  325;  Standard  Cotton  Seed  jurisdictional  defect.  Railings  v.  Mc. 
Oil  Co.  V.  Mathison,  47  La,  Ann.  710.  Donald.  76  N.  V.  App.  Div.  112. 

S.  Hisnomer.    —    No     Massachusetts  Grounds  of  Attachment,  —  A  failure 

statute  provides  that  an  attachment  of  to  fully  state  the  grounds  for  the  at- 

real  estate  shall  be  ineffectual  or  void  tachment  will  not   necessarily  render 

if  the  defendant  is  wrongly  named  in  the  attachment  void,  as  the  court  has 

the  writ,  nor  does  any  statute  or  de-  the     inherent     power    to     permit    an 

cision  require  in  terms  that  the  docu-  amendment.     Stone  v,   Pratt,  90  Hun 

ments  which  show  the  attachment  shall  (N.  Y.)  39.     Such  power  may  be  exer- 

state  the  cortect  name  of  the  defend-  cised  even  pending  a  motion  to  vacate 

ant.     Norris  v.  Anderson,   181   Mass.  the   warrant  because  of  such   defect. 

308.  King  V,  King,  59  N.  Y.  App.  Div.  128, 

The  Affidavit  and  Bond  May  Be  Looked  And   there   is   no  difference  in  the 

To  in  aid  of  the  writ  itself  when  the  power  of    the    court    to    allow    such 

latter  is  wanting  in  certainly  as  to  the  amendment  as  against  the  defendant 

person  against  whom  it  was  intended  and  as  against  a  person  who  claims  to 

It  should  issue.     Moore  v.  Brewer,  94  have  acquired  an  interest  in  the  prop- 

Ga.  260.  erty  attached  under  the  warrant.    King 

43.    2.  A  Misnomer  of  One  of  the  In-  v.  king,  68  N.  Y.  App  Div.  189.     See 

dividoals  Composing  a  Partnortbip  will  also  Galllgan   v,  Groten,  (Supm.   Ct. 

not   invalidate   the   attachment   when  App.  T.)  18  Misc.  (N.  Y.)  428. 

service  is  made  upon  the  proper  co-  43.    2.  Stone  v,   Pratt,  90  Hun  (N. 

partners.      Herman  v.  Bailey,  (Supm.  Y.)  39;     Williams    v,    Rightmyer,    88 

Ci.  App.  T.)  20  Misc.  (N.  Y.)  94.  Hun  (N.  Y.)  372,  following  Cronin  v. 

Nor  will  a  mistake  in  the  given  name  Crooks,  143  N.  Y.  352,  but  holding  also 

of  one  partner,  where  the  parties  are  that  a  sufficient  statement  of  aground 

sufficiently  identified.   Van  Benschoten  for  attachment  is  not  vitiated  by  ihe 

V,  Fales,  126  Mich.  176.  fact  that  an  insufficient  statement  is 

4.  Illinois —  Ground  of  Attachment.  —  conjunctively  attached, 
An  omission  in  the  writ  to  state  the  Consistent   Allegations.  —  A    warrant 
ground  of  the  attachment  is  merely  an  reciting  "  that   the   defendant  is  con- 
amendable  irregularity,  Cline  v.   Pat-  ccaling   his    property    to   defraud   his 
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44,    (2)  Amount,  —  See  note  2. 

^^*    (3)  Other  Recitals,  —  See  note  3. 

46,    d.  When   ani^   Where   Returnable 
notes  I,  2. 

P1m6.  —  See  note  3. 


—  Time.  —  See 


creditors,  and  that  the  defendant  is  distinct  causes  of  action,  but  fails  to 
about  to  dispose  of  his  property  and  show  sufficient  grounds  for  attachment 
goods  with  the  like  intent,"  does  not  in  all  of  them,  a  writ  which  states  the 
allege  inconsistent  grounds,  as  the  amount  of  each  demand  separately  ard 
word  ''concealing  "  is  equivalent  to  the  also  the  aggregate  of  all  the  demands 
statutory  term  "  secrete,'*  and  the  re-  is  not  void  because  issued  for  too  large 
cilal  of  the  warrant  is  synonymous  an  amount,  but  voidable  merely  as  to 
with  the  statement  that  the  deiendant  the  demands  not  properly  included 
is  about  to  sell  his  concealed  property,     therein.     Wilson  v,  Barbour,  21  Mont. 

iurgens.  v.  Turn  Suden,  32  N.  Y.  App. 
>iv.  I. 

Btatament  in  Coi^junotiye.  —  A  warrant 
stating  that  the  defendant  conceals 
himself  with  intent  to  defraud  his 
creditors  and  to  avoid  service  of  sum- 
mons is  sufficient,  although  the  terms 
of  the  statute  are  in  the  alternative. 
Hall  V.  Anderson,  (N.  Y.  City  Ct.  Gen. 
T.)  17  Misc.  (N.  Y.)  270. 

44.  8.  In  California  the  writ  must 
issue  for  the  amount  stated  in  the  affi- 
davit, but  such  amount  may  be  less 
than  the  demand  set  forth  in  the  com- 
plaint.    Baldwin  v,   Napa,  etc..  Wine 


176. 

45.  8.  Sufficiency  of  Besoription.  —  In 
New  Hampshire  the  description  is  suffi- 
cient^ if  it  will  enable  the  officer  to  find 
the  property  by  the  exercise  of  reason- 
able diligence.  Hopkins  v.  Rays,  68 
N.  H.  164. 

Surplusage.  —  A  direction  which  may 
be  improper  and  invalid,  contained  in 
a  writ  otherwise  valid,  but  not  acted 
upon,  should  be  treaied  as  surplusage 
and  will  not  render  the  writ  void. 
Raymond  v.  Nix,  5  Okla.  656.  See 
also  Surplusage,  Irrelevant  or  Re- 
dundant Matter. 

46,  1.  See  Kirk  v.  Elmer  H.  Dearth 


Co.,  137  Cal.  646;  Tibbet  v.  Sue,  122 

Cal.  206;  De  Leonis  v.  Etcbepare,  120  Agency,     171     111.    207;    Edwards    v, 

Cal.  407.     See  also  Wigmore  ».  Buell,  Haring,  59  111   App.  147. 

123  Cal.  144.  The  Pennsylvania  Statnte  requiring  at- 

In  Gleorgia  the  declaration  cannot  de-  tachments  to  be  made  returnable  to  the 

mand  a  larger  amount  than  that  set  first  return  day  after  the  issuing  thereof 

forth  in  the  attachment.     Casey,  etc.,  does     not    apply    to     those    counties 


Mfg.   Co.   V,    Dalton   Ice  Co.,  94  Ga. 

407. 
A  Mistake  of  the  Clerk  in  issuing  the 

writ  for  a  sum  larger  than  that  stated 
in  the  affidavit  will  not  invalidate  the 
same  when  the  attachment  is  sustained 
by  an  order  of  the  court  for  the  correct 
amount  before  the  appearance  of  de- 
fendant.    Lee  V,  Smyser.  96  Ky.  369. 


wherein  the  courts  have  adopted  rules 
creating  additional  return  days  to 
which  writs  may  be  made  returnable 
at  the  election  of  the  plaintifiF.  Sling- 
luff  V.  Sisler,  193  Pa.  St.  264. 

2.  Failure  to  State  Exact  Time  of  Be- 
torn.  —  A  writ  is  not  void  because  it 
directs  the  sheriff  to  '*  make  return  of 
this    order     with     your     proceedings 


In    an  Action  for  Unliquidated  Bam-     thereon  when  fully  executed   or  dis- 


ages  the  court  should  exercise  judicial 
discretion  as  to  the  damages  likely  to 
be  recovered,  and  fix  the  amount  for 
which  the  attachment  issues  accord- 
ingly. Rouge  V,  Rouge,  (N.  Y.  Super. 
Ct.   Spec.   T.)   14   Misc.   (N.   Y.)  421. 


charged,*'  instead  of  directing  him  to 
return  it  in  ten  days  as  required  by 
statute.  Raymond  v.  Nix,  5  Okla.  656. 
8.  In  Alabama  an  attachment  against 
a  nonresident  should  be  made  returna- 
ble to  the  county  where  the  property 


And  the  amount  may  be  reduced  upon  levied  on  is  located.     Kress  r.  Poiter, 

the  application  of  either  party.     Cohen  132  Ala.  577. 

V.   Walker.   (Supm.   Ct.   App.   T.)    38  In  Georgia  an  Attachment  Against  a 

Misc.  (N.  Y.)  114;  Sulzbacher  v.  Caw-  Nonresident,    where    the   debt   exceeds 

thra,  (C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  one  hundred  dollars,  may  be  made  re- 

545.  turnable  to  the  Superior  Court  of  any 

Writ  Voidable  as  to  Excels  in  Amount,  county,  without  respect  to  whether  or 

*—  Wl^er^  ar)  i^0d%vi(  se(s  forth  several  not  the  debtor  has  ejects  therein  either 
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47.  2.  lunance  —  a.  Who  May  Issue.  — See  note  i. 

48.  See  notes  i,  2. 

Offloer  of  Anotliar  Ckivrt.  —  See  note  3. 

49.  Formal  Entry  of  Order.  —  See  note  2. 

in  the  form  of  property  subject  to  levy  JorlBdiotioii  to  Imiio.  —  The  jurisdic* 

or  of  credits  subject  to  garnishment,  tion  to  grant  an  attachment  does  not 

Nashville,  etc.,  R.  Co.  v,  Cleghorn,  94  involve  a  preliminary  determination  by 

Ga.  4x3.  the  officer  to  whom  application  for  the 

Plaoe    of   Setnm  as  Depending    upon  writ  is  made,  where  in   law  the  case 

Amount  Sued  For.  —  In  Georgia   where  presented  will   entitle  the  plaintiff  to 

the  amount  sued  for  is  not  in  excess  of  the  relief  he  asks.     It  is  sufficient  to 

the  limit  of  jurisdiction  of  a  justice's  authorize  such  officer  to  gram  the  writ 

court  the  attachment  is  returnable  to  that    h    appears    that    the    action    is 

the  latter  court.     And,   it  seems,  the  brought  for  one  of   the  causes  where 

writ  may  be  amended  so  as  to  make  it  attachment  may  issue,  and  the  other 

returnable  to  the  proper  courts     Pickett  facts  are   shown  which  authorize  the 

r.  Smith,  95  Ga.  757.  process   to   be  issued.     Van  Camp  v. 

Virginia.  —  Under   Code  Va.   (1887),  Searle,  147  N.  Y.  150.     See  Central  L. 

§  2965,  as  amended  by  Acts  of  Assem-  &  T.  Co.  z\  Campbell  Commission  Co., 

bly  1893-94,  c.  436,  an  attachment  is-  173  U.  S.  84. 

sued  in  a  pending  suit  must  be  made  And  where  the  evidence  presented  to 

returnable   to  a  term  of  the  court  in  the  judge  who  passes  upon  the  appli- 

which  the  same  is  pending,  or  to  some  cation  in  the  first  instance  is  sufficient 

rule  day   thereof.     As   to  the  proper  to  call  upon  him  to  exercise  his  judg- 

practice  before  such  amendment  see  ment  as  to  its  sufficiency,  his  conclu- 

McAUister  v.  Guggenheimer,  91    Va.  sioo  thereon  will  be  binding  upon  the 

317,  and  Clinch  River  Mineral  Co.  v.  appellate  court.      Blakeslee  r.    Calte- 

Harrison,  91  Va.  122.  lain,  86  Hun  (N.  Y.)  574. 

47.     1.  See   in   support  of  the  text  48.    1.  See,  in  support  of  the  text, 

Remington  v.  Benoit,  19  R.  I.  698..  Bates  v.  Shelton,  99  Ga.  164. 

Jnstioe  of  the  Peaoe.  —  In  Arkansas  In  Weft  Virginia  the  clerk  may  is- 

the  authority  of  a  justice  of  the  peace  sue  a  writ  of  attachment  without  an 

to  issue  attachments  is  not  confined  to  order  of   the  court  and  whether   the 

cases  of  nonresident  debtors.     Merri-  court  is  in  session  or  during  vacation, 

man  v.  Sarlo,  63  Ark.  151.  Abney  v.  Ohio  Lumber,  etc.,  Co.,  45 

In  South  Carolina  a  magistrate  may  W.  Va  446. 

issue  a  writ  of  attachment  against  the  2.  Payton  v.  McQuown,  97  Ky.  757. 

property   of   a  nonresident.      Bird   v.  8.  A  joetice  of  the  Peace  has  in  Aia- 

Sullivan,  58  S.  Car.  50;  Burckhalter  v.  bama  no  authority  to  issue  an  attach- 

Jones,  58  S.  Car.  89.  ment  returnable  before  another  justice 

Jndge.  —  In/Vlc^rtVa,  priortotheadop-  of  the  same  or  another  county, 
tion  of  the  Revised  Statutes  of  1892,  an  Mitchell  v,  Lawrence,  123  Ala.  498. 
attachment  issued  by  a  county  judge  But  the  judge  of  the  City  Court  of  Mo- 
could  not  be  levied  upon  real  estate,  bile  may  issue  an  attachment  returna- 
CoUier  &.  Anderson,  36  Fla.  635.  ble  toany  county  in  the  state.     Lowen- 

In    Nebraska^   where   an  attachment  stein  v,  Martin,  105  Ala.  668. 

issued  out  of  a  District  Court  is  signed  A  Clerk  of  the  Cireoit  Court  may  in 

by  a  judge  of  another  district,  it  will  be  Alabama  take  the  affidavit,  approve  the 

presumed  that  the  order  was  granted  bond,  and  issue  a  writ  of  attachment 

while  the  District  Court  was  in  regular  returnable  to  a  court  of  another  county, 

session  and  that  the  judge  holding  the  Meridian   Fertilizer  Factory  v.  Bush, 

same  was  acting  at  the  instance  of  the  77  Miss.  697. 

proper  district  judge.    Cox  v,  Peoria  49.    2.  Lb  Georgia,  if  no  order  has 

Mfg.  Co.,  42  Neb.  660.  been  granted  directing  the  attachment 

In  Oklahoma  a  probate  judge  may  is-  to  issue,  the  original  petition  or  other 

sue  an  attachment,  in  an  action  pend-  testimony  taken    before    the   issuing 

ing   in   a   District   Court,    during   the  judge  stands  in  place  of  such  order, 

absence  of  the  district  judge  from  the  and   the  court  may,  upon  the  trial  of 

county.     Central  L.  &  T.  Co.  v.  Camp-  the  action,  entertain  a  motion  to  dis- 

bell    Commission    Co.,    5    Okla.   396,  miss  the  attachment  upon  the  ground 

aJUrmed  173  U.  S.  84.  that  the  facts  set  up  in  such  petition  oc 
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SO.    b.  Time  of  Issuance.  —  See  notes  1,2,  3. 

91.     See  note  i. 

Internal  Between  FUing  Fapen  and  iMoing  Writ.  —  See  note  3. 

shown  by  such  testimony  were  not  In  Wisconsin,  where  the  statute  pro- 
sufficient  to  authorize  the  issuing  of  vides  that  the  writ  may  be  issued  by 
the  attachment.  Black  well  v,  Comp-  the  clerk  on  request,  but  that  an  attor- 
ton,  107  Ga.  764.  ney  may  obtain   a  blank   signed   and 

ftO.     1.  See  in  support  ot  the  text  sealed  process  to  be  filled  up  and  used 

Gallun  V,  Weil  (Wis.  1903)  92  N.  W.  as    occasion    may    require,    the    writ 

Rep.  1091.  really  issues  in  contemplation  of  the 

8.  Hoagland  v,  Wilcox,  42  Neb.  138,  statute  when  it  is  delivered  to  ihe  offi- 

which  case  supports  the  text.  cer  for  execution.     Barth  z/.  Burnham, 

In  Kontana  a  writ  of  attachment  is-  105  Wis.  548. 

sued  at  the  same  time  as  or  subsequent  Attachment  Falls  with  Summons.  —  In 

to  the  issuance  of   a  void    summons  New  K<c7r>&  pe:  son  al  service  of  the  sura - 

is  itself  void.      Sharman  v,  Huot,  20  mons  must  be    made  or  publication 

Mont.  555.  thereof  commenced  within  thirty  days 

In  Nebraska,   if  property   has  been  atter  the  granting  of  the  attachment, 

seized  under  a  writ  of  attachment  reg-  and  if  the  service  is  not  so  made,  or 

ularly   issued    and    levied,   the    court  publication    commenced,    the    attach- 

requires  jurisdiction  over  the  property  ment  falls.     Peetsch  v.   Sommers,  31 

so  far  at  least  as  to  render  the  custody  N.  Y.  App.   Div.   255.     And  so,  if  the 

by  its  officers  lawful,  and  jurisdiction  summons  or  the  service  thereof  is  set 

to  that  extent  is  not  lost,  so  long  as  the  aside    as    irregular,    and    no  stay  is 

action  remains  pending,  by  failure  to  granted  pending  an  appeal  therefrom 

serve  process  in  the  main  action  upon  and  no  new  service  is  made.     Martin 

the  defendant.      Rachman   r.   Clapp,  v.  Smith.  (Supm.  Ct.  Spec.  T.)  37  Misc. 

50  Neb.  648;  Darnell  v.  Mack,  46  Neb.  (N.  Y.)  425.     But  a  defect  in  the  sum- 

740.     See  also  Brown  v,  Bose,  55  Neb.  mons  which  may  be  corrected  on  mo- 

200.  tion  does  not  afford  a  sufficient  ground 

In  Hew Tork  in  the  Municipal  Court  to  vacate  the  attachment.  Thomson 
the  attachment  must  accompany  the  v.  Tilden,  (Supm.  Ct.  Spec.  T.)  24 
summons.  Finn  v,  Mehrbach,  (Mu-  Misc.  (N.  Y.)  513.  The  form  of  service, 
nicipal  Ct.)  30  Civ.  Pro.  (N.  Y.)242.  to  be  sufficient  to  sustain  the  attach- 
In  Oklahoma  the  action  is  commenced,  ment,  must  be  sufficient  to  support  the 
for  the  purpose  of  issuing  the  attach-  judgment.  Kieleyz/.  Central  Complete 
ment,  by  filing  a  petition  and  procuring  Combustion  Mfg.  Co.,  147  N.  Y.  620. 
a  summons  to  be  issued,  or  by  filing  a  Where  a  Writ  of  Attachment  Is  Vacated 
petition  with  an  affidavit  for  publica-  because  the  summons  was  not  served 
tion,  where  the  service  by  publication  within  the  time  required  by  statute  a 
is  duly  perfected  by  commencing  the  second  writ  may  issue  thereafter  with- 
same  within  sixty  days.  Raymond  v.  out  making  new  service.  Parke  v. 
Nix,  5  Okla.  656.  Gay,  (Supm.  Ct.  Spec.  T.)  28  Misc.  (N. 

In  Washington,  for  the  purpose  of  the  Y.)  329. 

issuance  01  a  writ  of  attachment,  the  8.  See  White  v,  Johnson,  27  Oregon 

action  is  deemed  to  have  been  com-  282. 

menced  by  the  filing  of  the  complaint  Warning  Order.  —  The  issuing  of  a 

with  the  clerk.     Schwabacher  v.  Abra-  void  warning  order   does   not  "  com- 

hams  Grocery  Co.,  14  Wash.  225;  Cosh-  mence  "  the  action.  Redwinez^.  Under- 

Murray  Co.  v.  Tuttich,  10  Wash.  449.  wood,  loi  Ky.  190. 

In  West  Virginia,  where  the  statute  51.    1.  Maguire  v,  Bolen,  94  Wis. 

provides  that  a  writ  of  attachment  may  48. 

be  issued  by  a  justice  of  the  peace  at  8.  When  Affidavit  to  Be  Filed. —  In 

the  commencement  of  the  action  or  at  South  Carolina  the  affidavit  is  required 

any  time  during  its  pendency,  the  ac-  by  statute  to  be  filed  at  the  time  of  is- 

tion  is  not  legally  commenced  or  pend-  suing  the  warrantor  within  forty-eight 

ing  when  the  summons  is  not  signed  hours  thereafter.     Ferst  v.  Powers,  58 

by  the  justice,  and  the  attachment  will  S.  Car.  398.     But  the  statute  has  no 

not  be  sustained.    Colburn  v.  Booth,  application  to  proceedings  to  enforce 

41  W.  Va.  289.  an  agricultural  Ijen.     Blair  t^,  Morgan^ 
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53.    Sandayt  Md  aolidayi.  —  See  note  I.     See  also  SUNDAYS  AND 
Holidays. 

c.  To  Whom  Directed.  —  See  note  3. 

53.    d.  Jurisdiction  and  Number  of  Writs.  —  See  notes 
I,  2,  3. 

59  S.  Car.  53.     Compare  Townfend  v.  Agtluft  VonmidOBit.  —  Actual  attach- 

Sparks,  50  S.  Car.  380;  Doty  v.  Boyd,  meat  of  properly  wiihiathe  state  gives 

46  S.  Car.  39.  the  court  jurisdiction  against  a  non- 

53.    1.  See  Richards  v.  Schreiber,  resident.     Earle  v.  Sayre,  99  Ga.  6T7; 

etc..  Co.,  98  Iowa  432.  National   Bank   v,   Mascoma   Flannel 

8.  In  XUioari  a  writ  issued  out  of  a  Co.,  70  N.   H.   237.     See  National  F. 

justice's  court  to  attach  property  in  an  lus.  Co.  v.  Chambers,  53  N.  J.  £q.  468. 

adjoining  township  may  be  directed  to  Contra,  Wilmerding  v.  Corbin  Banking 

a  constable  of  either  township;  but  it  Co.,  126  Ala.  368. 

can  only  be   served  by  the  officer  se-  In  Oregon  there  is  no  statute  making 

lected  and  designated  therein.     Friar  the  seizure  under  an  attachment  or 

V.  McNama,  70  Mo.  App.  581.  otherwise  of  the  property  of  a  nonresi- 

Ui^justiflad  Appointment  of  Spsdal  OA-  dent  an  essential  or  necessary  juris- 

eer.  —  In   Mississippi  a  justice  of  the  dictional     prerequisite    in    an    action 

peace  has  no  power  to  specially  appoint  against  him.     Colfax  Bank  v.  Richard- 

a   private  person,  in  a  case  of  emer-  son,  34  Oregon  5x8. 

gency,  to  execute  a  writ  of  attachment  The  judgment  of  a  superior  court 

in  another  county.     Miller  r.  Edwards,  against  a  nonresident  cannot   be  at- 

75  Miss.  739.  tacked  collaterally  for  any  defect  in 

In  New  Jersey  a  writ  of  attachment  the    attachment    procee*dings.    where 

issued  by  a  justice  of  the  peace  hold-  such   proceedings  are   not  by  statute 

ing  court  for  the  trial  of  small  causes  made  jurisdictional,  unless  the  record 

must  be  directed  to  a  constable,  and  no  affirmatively  shows  a  want  of  jurisdic- 

authority  exists  in   the  justice  to  ap-  tion.     White  v.  Ladd,  41  Oregon  334; 

point   a  private  citizen  to  execute  the  Schlosser  v.  Beenier,  40  Oregon  413; 

writ  and  make  a  return.     Orenstine  v,  Colfax  Bank  v,  Richardson,  34  Oregon 

Schaffer   58  N.  J.  L.  344.  518.     And  see  Van  Wagenen  v.  Car- 

53.    1.  State  Bank  t/.  Maxson,  133  penter,  27  Colo.  444. 

Mich.  250;  Flohrs  v.  Forsyth,  78  Minn.  Against  National  Bank.  —  No  attach- 

87.     See  Bates  t/.  Kaesiner,  69  111.  App.  roent  can    issue    from    a  state  court 

620:  Tennent-Stribbling  Shoe   Co.    v,  against  a  national   bank.     Dennis   v. 

Hargadine-McKittrick  Dry  Goods  Co.,  Seattle  First  Nat.  Bank,  127  Cal.  453. 

58  111.  App.  368;  Campbell  v.  Triplett,  Nor  from  a  United  States  court.     Wil- 

74  Miss.  367.  lard  Mfg.  Co.  v.  Merchants  Nat.  Bank, 
In  Miasonri  an  attachment  before  a  13c  N.  Car.  609.     But  otherwise  as  to 

justice  of  the  peace  must  be  brought  in  properly  of  a  third  person  in  the  cus- 

the  township  where  the  property  at-  tody  of  the  bank.     Com.  v.  Chestnut 

tached   is   found  or   in   an   adjoining  St.  Nat.  Bank.  189  Pa.  St.  606. 

township,  or  in  the  township  where  the  TranifiNr  of  Oanso  to  Another  Cfonrt*  — 

defendant   resides  or  in  an  adjoining  Jurisdiction  having  been  once  obtained 

township.     Belshe   v.    Lamp,   91    Mo.  before  the  Circuit  Court  of  one  county 

App.  477:  Rocheport  Bank   v,    Doak,  the  attachment  suit  may  be  transferred 

75  Mo.  App.  332.  to  the  Circuit  Court  of  another  county 
In  Oklahoma  the  court  has  no  juris-  by  consent  of  parties.     Wessinger  v. 

diction  of  ihe  proceeding  when  the  de-  Mausur,  etc.,  Implement  Co.,  75  Miss, 

fendant  is  not  personally  served  and  64. 

no   property   belonging  to  him  is  at-  8.  Hoagland  v.  Wilcox,  43  Neb.  138. 

tached.     Central  L.  &  T.  Co.  v.  Camp-  8.  Chapman  v,  Reddick,  41  Fla.  I30; 

bell  Commission  Co.,  5  Okla.  396.  Barton  v.  Hanauer,  4  Kan.  App.  531; 

Against  Ahsoonding  Debtor.  —  In  AV-  Skeels  v.  Oceana  Circuit  judge,   119 

braska  the  action  is  properly  instituted  Mich.   390;    Perkins    ».    Meilicke,   66 

in   the  county  of  the  debtor's  former  Minn.  409. 

residence  and  where  his  property  may  In  I^nols  the  mere  finding  of  prop- 
be  found.  Smith  v,  Johnson,  43  Neb.  erty  or  credits  In  the  county  in  which 
754.  the  suit  is  brought,  without  the  court 
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54.     SaooMiiTe  Write.  —  See  note  I. 

V.  SXBCITTIOH  OF  Wbit  —  1,  In  OeneraL  —  See  note  2. 

See  also  EXECUTIONS  Against  Property. 

having  acquired  jurisdiction  to  render  another  for  the  same  cause  of  action, 

any  judgment  against  said  property,  and  attach  the  same  or  an  additional 

does  not  authorize  the  attachment  of  amount  to  satisfy  his  claim.     McNally 

property  of  the  defendant  found  in  v,  Wilkinson,  20  R.  I   315. 

another  county.    Buck  v.  Coy,  73  111.  In  Washington,  if  the  first  writ  has 

App.  160.  been    dissolved    on   motion,    and    an 

In  Miiaonri  a  county  court  must  at-  amended  affidavit  filed  showing  new  or 

tach  property  of  the  defendant  within  different    grounds  for  attachment,   a 

its  own  county   in  order  to   acquire  second  writ  may  issue.     Bingham  v. 

jurisdiction  to  issue  a  writ  of  attach-  Keylor,  25  Wash.  156. 

ment  to  the  county  of  the  defendant's  In  West  Virginia  a  second  affidavit 

residence.      Monarch   Rubber  Co.   v.  may  be  filed  and  a  new  attachment  is- 

Bunn,  82  Mo.  App.  603.  sued  thereon  in  the  same  action.   Miller 

54.    1.  Harbour-Pitt    Shoe    Co.   v,  v.  White,  46  W.  Va.  67. 

Dixon,  (Ky.  1901)  60  S.  W.  Rep.  186,  Obtaining  Jurisdiction  by  Beoond  Writ 

quoting  3  Encyc.  of  Pl.  and  Pr.  54.  —  A  second  attachment   in  the  same 

In  Illinois  an  alias  writ  is  unauthor-  suit  cannot  impart  jurisdiction  where 

ized.     Carr  v.  Keeley  Brewing  Co.,  94  the    first    one  has    failed   to  give   it. 

111.   App.    225,   affirmed  198   111.   492;  Miller  v.  White.  46  W.  Va.  67. 

American  Hydraulic  Dredging  Co.  v.  Sifeot  of  Order  of  Oinolntion. —  Where 

O.  S.  Richardson  Fueling  Co.,  90  111.  two  writs  of  attachment  are  issued  in 

App.   376.     And   the  filing  of  a  new  the  same  action  and  both  of  them  are 

affidavit  and  bond  will  not  authorize  levied  upon  the  same  property,  an  order 

the  issuing  of  a  second   writ  in   the  of  dissolution   made  after  both  levies 

same  action.    Pack  v.  American  Trust,  has  the  effect  of  dissolving  both  attach- 

etc.   Bank,   172  111.   192,  affirming  70  ments,  unless  the  order  shows  conclu- 

111.  App.  177;  Buck  V,  Coy,  73  111.  App.  sively  that  it  is  limited  to  one  of  the 

160.  writs.      Pennsylvania  Mortg.    Invest. 

In  Kansas,  where  the  attachment  has  Co.   v.   Gilbert,.  18  Wash.  667;  Penn- 

been  released  by  the  plaintiff  and  dis-  sylvania  Mortg.  Invest.  Co.  v.  Gilbert, 

solved  by  the  court  on  the  ground  that  13  Wash.  684. 

the  levy  was  made  by  one  without  au-  8.  Ames  v,  Parrott,  61  Neb.  847  [rfV- 

thority,  a  new  attachment  may  issue  ing  3  Encyc.  of  Pl.  and  Pr.  54]:  Gra- 

upon    the    original  affidavit.      J.    V.  ham  v,  Reno,  5  Colo.  App.  330;  Pitt- 

Brinkman  Co.  Bank  r.  Gustin,  63  Kan.  man   v.    Rotan   Grocery  Co.,  15  Tex. 

758.  Civ.  App.  676.    See  also  Barthell  ». 

In  Now  Jonoy  there  is  no  statutory  Hencke.  99  Wis.  660. 

authority  for  reaching  property  not  at-  Lovy  Should  Conform  to  Soitnro  nndor 

tached  under  the  writ  by  an  alias  writ.  Ezoention.  —  Woldert    v.    Nedderhut 

Watson  w.  Noblett,  65  N.  J.  L.  506.  Packing  Provision  Co.,  18   Tex.  Civ. 

In  Hew  York,  where  an  attachment  is  App.  602. 

defective  or  fails  for  any  reason,  there  Statutory  Notioe  of  Levy.  —  In  Iowa  a 

is  nothing  which  prohibits  an  applica-  notice  of  a  levy  upon  property  in  pos- 

tion   for  a   new  one.     Ladenburg    v.  session  of  a  third  person,  required  by 

Commercial  Bank,  5  N.  Y.  App.  Div.  statute  to  be  given  to  the  defendant 

219.  nnd  to  such  third  person,  is  only  es- 

b  Bhodo  Island,  while  it  is  proper  for  sential  in  order  to  complete  the  levy, 

the    plaintiff    to    attach    a    sufficient  The  lien  is  created  at  the  time  of  the 

amount  to  satisfy  his  claim  on  the  first  actual  seizure  of  the  property  and  is 

writ,  either  by  succeeding  attachments  effectual  until  the  expiration  of  a  rea- 

thereon   within  the  time  allowed  for  sonable  time  within  which  to  give  such 

the  service  and  before  the  return  day  notice.    Schoonover  v.   Osborne,    in 

thereof,  or  by  a  writ  of  mesne  piocess  Iowa  140:  Anderson  t/.   Moline  Plow 

issued  after  the  entry  thereof  in  court,  Co.,  loi  Iowa  747.     What  is  a  reasona- 

yet  it  is  an  abuse  of  legal  process  to  go  ble  time  must  depend  upon  the  circum- 

as  far  as  he  can  on  the  first  writ  and  stances  of  the  case.     Schoonover  v. 

then,  without  entering  that,  to  sue  out  Osborne,  108  Iowa  453:  Citizens  Nstt, 
Supp.  PI.  &  Pr.— 30                    465 


SS-S7                         A  TTA  CHMENT.  Vol.  III. 

SiS.    2.  Diligence  Hecessary  in  Levy.  —  See  note  i . 

3.  Order  of  Levy  —  Priority  of  Write.  —  See  note  2. 

ft6.    4.  Duration  of  Anthority  to  Levy.  —  See  note  2. 

6.  By  Whom  EzecntecL  —  See  note  3. 
97.    6.  Justification  of  Officer.  —  See  note  i. 

Bank  v.  Converse,  xoi  Iowa  307.     The  to  make  a  levy  does  not  prevent  him 

notice  must  be  given  in  the  case  of  a  from  making  an  efifectual  levy  at  any 

levy  as  well  upon  personal  property  as  time     before     he    returns    the    writ, 

upon   real  property,  and   must  be  in  Dolan  v,  Wilkerson,  57  Kan.  758. 

writing.     Hamilton   v,   Hartinger.  96  8.  Delegation  of  Antiiority  to  Ezeeate. 

Iowa  7.     Where  the  tenant  in  posses-  — The  execution  of  the  writ  cannot  be 

sion  has  actual  notice  and  receipts  for  partly  performed  by  one  officer  and 

the  property,  a  written  notice  to  him  the  further  execution  delegated  to  an* 

is  not  necessary.     Foster  v.  Davenport,  other.     Gary    v,    Everett,    X07  Mich. 

109  Iowa  329.  654. 

55.    1.  See   Baiih    v,    LoeSelholtz,  Waiver  of  Servioe.  —  The  writ  must  be 

108  Wis.  562.  served  by  a  duly  authorized  officer  in 

Plaintiiri  Instmctioiii.  —  See  Connel-  order  10  create  a  lien  on  the  funds  in 

ley  V.  Eisman,  (Ky.  i90i)6oS.  W.  Rep.  the  hands  of  a  trustee,  and  a  waiver 

372.  of  service  by  the  latter  is  not  valid  as 

The  OAcer  Kay  Befuee  to  Levy  the  against  third  persons.    Creed  v,  Gil- 

Attaohment,  notwithstanding  the  exec u-  man.  169  Mass.  563. 

tion  to  him  of  an  indemnifying  bond,  57.     1.  California,  —  See  Sullivan  i/. 

if  he  knows  of  the  existence  of  valid  Johnson,  127  Cal.  230;  Brown  v,  Cline, 

liens  upon  the  property  in  excess  of  its  109  Cal.  156. 

value.     Phelps  V.  Skinner,  63  Kan.  364.  Georgia,  —  See   Haslett  v,  Rodgers, 

2.  Niagara    Grape     Market    Co.    v,  107  Ga.  239. 

Wygant,  i  N.  Y.  App.  Div.  588,  hold-  fCansas.  —  See   Mills  v.  Taltott,  63 

ing  that  a  copy  of  a  warrant  delivered  Kan.  14;  Huey  v.  Brimer,  9  Kan.  App. 

to  the  sheriff  instead  of  the  original  is  149;  Holdredge  v,   McCombs,  8  Kan. 

not  entitled  to  priority  of  service  over  App.  663. 

another     warrant    subsequently    de  Missouri,  —  State  t^.  O'Neill,  151  Mo. 

livered.      See  also  Atchison,  etc.,    R.  67. 

Co.  V,  Schwarzschild,  etc.,  Co.,  58  Kan.  Nebraska,  —  See  Horkey  v.  Kendall, 

90.  53  Neb.  522;  Eickhoff  v.  Eikenbary,  52 

Writ  Aooompanied  by  Full  Instmctioni  Neb.  332. 

Should    Be    Served    First.  —  Where  the  New   York,  —  See  Van   De  water  v, 

sheriff  receives  two  writs  on  the  same  Gear,  21  N.  Y.  App.  Div.  201. 

day,  the  second  one  being  accompanied  Oregon, — See    Fisher  v,   Kelly,   30 

by  the  proper  instructions  as  to  the  Oregon  i. 

levy,  and  the  first  one  not  being  accom-  South    Dakota,  —  -See    Howard    v, 

panied  by  such  instructions,  it  is  the  Dwight,  8  S.  Dak.  398. 

duty  of  the  sheriff  to  execute  the  second  Utah,  —  See  Munns  v.  Loveland,  15 

writ  before   the   first.     Remington   v,  Utah  250;  Jones  v,  McQueen.  13  Utah 

Weber,  11  Utah  181.  178. 

Levy    on    Sunday   —  Amendment.  —  Effect  of  BatUication  by  Plaintiff. —  H. 

Where  two  attachments  were  placed  in  D.  Lee  Mercantile  Co.  v.  Chapman,  9 

the  sheriff's  hands,   one  on  Saturday  Kan.  App.  374;  Omaha  Nat.  Bank  v, 

night  and  the  other  on  Sunday  morn-  Robinson,    56   Neb.   590;  Cole  v,  Ed- 

ing,  and  the  petition  in  the  second  one  wards,  52  Neb.  711.     See  Guilfoyle  v, 

showed  the  facts  necessary  to  a  service  Seeman,  41  N.  Y.  App.  Div.  516. 

on  Sunday,  and  the  other  petition  did  Property  in  Poesesslon  of  Defendant.  — 

not,  it  was  held  that  an  amendment  to  When  an  officer  proceeds  to  execute  an 

the  first  attachment  setting  forth  such  attachment,  he  is  authorized  to  seize 

required  facts  entitled  it  to  prior  service,  any  personalty   found  in  the  defend- 

Richardsz/.  Schreiber,  etc.,  Co.,98Iowa  ant's  possession,  if  he  have  no  reason 

422.  to  suppose  it  to  be  the   property  of 

56*    8.  Snooeiiive  Attempts  to  Levy,  another.    George  H.  Fuller  Desk  Cg. 

9-  An  ineffectual  attempt  by  the  sheriff  v,  McDade,  113  Cal.  360, 
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97.  7.  Attachment  of  Beal  Estate.  —  See  note  2.  See  also 
Executions  Against  Property. 

99«     Hot  NooMtary  to  Enter  upon  Land.  —  See  note  1 . 

8.  Attachment    of   Personalty.  —  See   note   2.     See  also 
Executions  Against  Property. 

57,    S.  Nebraska,  —  Westervelt   v.  credilors  or  the  rights  of  third  parties 

Haf^ge,  6i  Neb.  647.  have  intervened,  and  the  validity  of 

Oregon,  — Colfax   Bank  v,  Richard-  the  levy  between  the  parties  to  the  ac- 

8on,  34  Oregon  518;  Dickson  v.  Back,  tion  is  not  affected  thereby.     Richards 

32  Oregon  217.  v,  Harrison,  71  Mo.  App.  224. 

Service. —  In  Colorado  the  defendant  And  a  mere  clerical  error  by  the  clerk 

must   be  served,  but  where   the  real  in   copying   will   not  defeat  the   lien, 

property  is  held  by  or  stands  on  the  Schlosser  v,  Beemer,  40  Oregon  412. 

records  of  the  county  in  the   name  of  M,     1.  Schoonover  v.  Osborne,  in 

some  other  person  than  the  defendant,  Iowa  140;  Poling  v,  Flanagan,  41  W. 

such  person  must  be  served.     Thomp.  Va.  iqi. 

son  V,  White,  25  Colo.  226;  Graham  v,  2.  Inman  v,  Schloss,   122  Ala.  461; 

Reno.  5  Colo.  App.  330.  Hamilton    v.   Maxwell,    119  Ala.   23; 

The  mere  fact  that  the  notice  was  Meyer  v.  Missouri  Glass  Co.,  65  Ark. 

served  the  day  preceding  the  levv  will  286;  Moore  v.  Brown,  etc..  Furniture 

not  defeat  the  levy.     Kilham  v.  West-  Co.,  107  Ga.  139;  Gardner  v.   Anthon 

ern  Bank,  etc.,  Co.,  (Colo.  1902)70  Pac.  Nat.   Bank,  57  Kan.  619;    Dodson  v. 

Rep.  409.  Wightman,  6  Kan.  App.  835;  Norton  v. 

In   Georjiia  service  by   mail  is  not  Thiebes  Stierling  Music  Co.,  82  Mo. 

sufficient.  Smith  v.  Brown,  96  Ga.  274;  App.  216;  Grand  Island  Banking  Co. 

nor  is  an    oral   notice    by   plaintiff's  v.  Costello,  45  Neb.  119. 

attorney  to  the  defendant  in  person.  Levy  Prevented  by  XiBrepreMntation. 

Baker  v,  Aultman,  107  Ga.  339.  —  Where  the  sheriff  is  prevented  from 

And  where  the  defendant  is  a  non-  taking  actual  possession  because  of  the 

resident  an  entry  on  the  writ  of  notice  false  statements  made  to  him  by  the 

to  the  '*  tenant  in  possession  *'  will  not  agent  of  the  defendant,  the  court  will 

suffice  as  notice  to  the  defendant  unless  not  perfect  the  lien  by  allowing  the 

the  return  connects  the  latter  with  the  levy   to  be  completed.     Robinson   v. 

land  attached  and  shows  that  he  was,  Columbia  Spinning  Co.,  23  N.  Y.  App. 

at  the  time  of  the  levy,  in  possession  of  Div.  499. 

the  land  either  in  person  or  by  tenant.  Property  in  Several  Paroels.  —  Where 

New  England  Mortg.  Security  Co.  v,  property   capable    of    delivery    is    in 

Watson,  99  Ga.  733.  several   parcels    it    must  be  actually 

In  Idaho  service  upon  the  owner  is  taken  into  custody  by  separate  and  dis- 

not  sufficient   without  service  on  the  tinct  seizures.     Maxwell  v,  BoUes.  t8 

occupant,  if  there  is  one.     Williams  v,  Oregon  i. 

Olden,  (Idaho  1900)  61  Pac.  Rep.  517.  Property  in  Poeieesion  of  Third  Person. 

In  Missouri  and  Rhode  Island sttw\ce  —  In  Texas ^  where  the  possession  of 

on  the  occupant  is   not   necessary   if  property  by  a  third  person  is  claimed 

the  defendant   be    personally    served,  by   the  plaintiff  in  attachment  to  be 

Walter  v.  Scofield,  167  Mo.  537;  Rem-  fraudulent,     actual     seizure     thereof 

ington  V.  Benoit,  19  R.  I.  698.  should  be  made;  but  in  case  of  posses- 

Certifieate. —  The  failure  of  the  sheriff  sion  under  a  recognized  right  to  an  in- 
to   file    the    certificate    with    the    re-  terest  therein,  a  levy  by  notice  is  suffi- 
corder  of  the  county  is  fatal  to  the  at-  cient.     Kessler  v.  Halff,  21  Tex.  Civ. 
tachment.     Bryant  v,  Duffy,  128  Mo.  App.  91. 
18.  Seeond  Levy  upon  Same  Property.  — 

The  certificate  must  describe  the  Where  two  attachments  were  issued, 
property  sufficiently  to  enable  a  pur-  the  second  for  the  purpose  of  correct- 
chaser  to  identify  it.  Hailey  First  Nat.  ing  a  mistake  in  the  first  one,  the  offi- 
Bank  v,  Sonnelitner,  (Idaho  1898)  51  cer  may  levy  upon  property  already  in 
Pac.  Rep.  993.  his  hands  by  virtue  of  the  first  attach- 

The  failure  of  the  recorder  to  prop-  ment  without  returning  the  same  to 

erly  record  the  certificate  is  only  ma-  the  owner.     Brady  v,  Royce,  180  Mass, 

tcrial  wheq  there  are  other  attaching  553. 
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Property  Incapable  of  Manual  Deliyery.  And  the  delivery  of  such  a  certificate 

—  In  New  York  property  incapable  of  at  a  lime  subseauent  to  the  return  and 

manual  delivery  may  be  attached  by  filing  of  the  wnt  of  attachment  is  of 

leaving  a  certified  copy  of  the  warrant  no  effect.     Deutschman  r.   Byrne,  64 

and  a  notice  showing  the  property  at-  Aric.  iii. 

tached    with    (he   person   holding   the  In  iV>«r  ^am/M«>^  the  attachment  is 

same,  and  a  failure  to  duly  certify  the  made  by  leaving  an  attested  copy  of 

copy  served   will  invalidate  the  levy,  the    writ   and  of    the  officer's  return 

Courtney  v.  Eighth  Ward  Bank,  154  N.  thereon  with  a  director  of  ihe  corpora- 

Y.  688,   reversing  (Brooklyn   City  Ct.  tion.     Abbot  z\  Kimball,  68  N.  H.  303. 

Gen.  T.)  14  Misc.  (N.  Y.)  386;  Weil  v.  In  New  York  certificates  of  stock  of 

Gallun,  75  N.  Y.  App.  Div.  439;  Peo-  a  foreign  corporation   belonging  to  a 

pie  V.  St.  Nicholas  Bank,  44  N.  Y.  App.  nonresident  of  the  state  and  in  pos- 

Div.  313.  session  of  a  pledgee  within  the  state 

In  Oregon  property  found  in  the  pos-  may  be  levied  upon  under  a  warrant 

session  of  third  persons  claiming  title  of  attachment  by  service  of  a  notice 

under  a  purported  bill  of  sale  may  be  upon  the  pledgee.     Simpson  v,  Jersey 

attached  as  property  not  capable  of  City  Contracting  Co.,   165  K.  Y.  193, 

manual  delivery,  by  leaving  a  copy  of  affirming  ^"j  N.  Y.  App.  Dlv.  17. 

the   writ  and  a  notice  specifying  the  Inraranoe    Polieies.  —  Life-insurance 

property  attached  with  the  persons  in  Policies  are  not  within  the  meaning  of 

possession.     Barr  v,  Warner,  38  Ore-  a  statute  requiring  '*  an  instrument  for 

gon  T09;  Sabin  V.  Michell,  27  Oregon 66.  the  payment  of  money  "  to  be  taken 

Ponderous   Articles.  —  In  Maine  arti-  into    the     sheriff's     actual     custody, 

cles  of  bulk  which  cannot  be  imme-  Kratzenstein  v.  Lehman,  19  N.  Y.  App. 

diately  removed  are  attached  by  record-  Div.  228,  affirming  19  Misc.  (N.  Y.)  600, 

ing  a  copy  of  the  officer's  return  in  the  and  (N.  Y.  City  Ct.  Gen.  T.)  18  Misc. 

office  of  the  town  clerk,  or.  if  the  at-  (N.  Y.)  590. 

tachment  is  made  in  an  unincorporated  Fire-insurance    Policies,  —  And    the 

place,  in   the  office  of  the  clerk  of  the  same  is  equally  true  of  fire-insurance 

oldest  adjoining  town  in  the  county;  policies.     Trepagnier  v.    Rose,  18   N. 

and  if  the  return  is  not  filed  with  the  Y.   App.   Div.  393,  affirmed  155  N.  Y. 

clerk  of  the  proper  town,  the  lien  of  the  637. 

at  tachment  is  lost.    Cookson  v.  Parker,  ^omissory     Kotes.   —    The     proper 

93  Me.   488;  Stevens  v.  Thatcher,  91  method  of  attaching  promissory  notes 

Me.  70;  Grant  v.  Albee,  89  Me.  299.  is  for  the  officer  to  take  them  into  his 

But  where  the  property  is  attached  actual  possession  instead  of  garnish- 
in  an  unincorporated  place  and  there  ing  them  as  debts  due  defendant, 
is  no  adjoining  organized  town,  the  Nordyke  v,  Charlton,  108  Iowa  414. 
officer  may  take  actual  possession  and  Unharvested  Crops.  —  Where  the  re- 
leave  the  property  in  the  control  of  a  turn  states  that  the  officer  attached  the 
keeper  appointed  by  him.  Laughlin  v.  property  "  by  taking  into  my  custody," 
Reed,  89  Me.  226.  but  the  property  being  a  growing  crop 

A  Bond  and  Mortgage  must  be  taken  not  capable  of  delivery  could  only  be 

into  actual  custody  or  there  is  no  levy,  attached  by  service  of  the  writ,  and  a 

Fiske  V.  Parke,  77  N.  Y.  App.  Div.  422,  notice  of  attachment  as  provided  by 

affirming  39  Misc.  (N.  Y.)  157.  law,  the  return  is  insufficient  to  show 

Books  of  Aooount.  —  A  levy  on  books  a  valid  levy  of  the  attachment.     Ru- 

of  account  is  not  a  levy  on  the  debts  dolph  v.  Saunders,  iii  Cal.  233. 

charged  therein.     Smith  v.  Sioux  City  Undivided  Interest  in  Chattels.  —  To 

Nursery,  etc.,  Co.,  109  Iowa  51.  attach   the   interest  of  one  tenant  in 

Corporate  Stook.  —  Iti  Arkansas  2in  2^1-  common  in  personal  property  for  his 

tachment  may  be  levied  upon  shares  individual  debt,  the  officer  may  take 

of  corporate  stock  by  delivering  to  one  all    the     property    into    his    custody, 

of  the  officers  or  agents  of  the  corpora-  Sharp  v.  Johnson,  38  Oregon  246. 

lion  a  notice  in  writing  or  a  certificate  Bangs  IiOvy.  —  In  Arizona  the  officer 

specifying  the  shares  so  attached,  and  making  a  range  levy  must  file  a  copy 

a  mere  delivery  by  the  attaching  officer  of  the  writ  and  notice  of  levy  with  the 

of  a  copy  of  the  writ  of  attachment  to  recorder,  and  no  lien  is  created  upon 

an  officer  of  the  company  is  not  a  good  the  property  until  that  requirement  is 

levy.     H.  B.  Claflin  Co.  v,  Bretzfelder,  complied  with.     Steinfeld  v,  Menager, 

69  Ark.  271.  (Ariz.  1898)  53  Pac.  Rep.  495. 
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60.  71  CneiODT  of  Attached  Pbopxbtt  —  1.  Bailee  —  a.  In 

General.  —  See  note  2. 

61,  See  note  i. 

b.  Defendant.  —  See  note  3. 
63.    2.  Continuity  of  FoBseadon.  —  See  note  i. 

yn.  BeTVBH  OV  WUT  —  1.  In  General  —  WithlA  BeaMuable 
Time.  —  See  note  2. 

63.     Should  State  Facts.  —  See  note  I. 

Under  the   range  levy  aci  of  New  Abandonment  of   Levy.  —  Where   the 

JffjrfV^?  (Laws  1889,  c.  54)  it  is  necessary  officer  levied  upon  personal  property 

for  the  sheriff  in  attaching  cattle  to  and  took  it  into  his  actual  possession, 

round  up  only  such  cattle  as  he  may  but  left  it  io  its  01  iginal  place  for  a  short 

be  able  to  get  without  interfering  with  time  while  he  went  10  consult  with  an 

the  herds  of  other  owners,  and  then  to  attorney,  it  was  held  that  there  was  a 

file  with  the  clerk  of  the  probate  court  valid  levy  and  no  intention  on  the  part 

of  the  proper  county  a  certified  copy  of  of  the  officer  to  abandon  the  property, 

the  writ.     Schofield  v.  Territory,  9  N.  Nicholson  v,  Merstetter,  68  Mo  App. 

Mex.  526.  441. 

HO.    8.  Deering  v.  Wisherd,  46  Neb.  Bemoval  of  Property  by  Third  Person. 

720.  —  The  removal  of  the  attached   prop- 

61.  1.  Sinsheimer  v,  Whitely,  iii  erty  from  the  county  by  a  third  person 
Cal.  378:  Gallun  v.  Well, (Wis.  1903)92  claiming  title  is  not  an  abandonment 
N.  W.  Rep.  1091.  See  Aigeltinger  v,  of  the  levy  as  to  him.  Brown  v.  Hud- 
Whelan,  133  Cal.  no;  Chapman  v,  son,  14  Tex  Civ.  App.  605. 
Reddick.  41  Fla.  i2o;  Citizens'  Nat.  8.  Hot  Fatal  to  Attachment.  —  South- 
Bank  V.  Loomis,  100  Iowa  266.  ern  California  Fruit  Exch.  v,  Stamm,  9 

8.  Barnard  v,  Towne,  70  N.  H.  154.  N.  Mex.  361.     Contra^  under  Pub.  Stat. 

Ezolndlng  Defendant  from  Premiiei. —  N.  H.,  c.  220,  g  36,  Munroe  v.  St.  Ger- 

See  Holland  v.  Anthony,  79  R.  I.  216.  main,  69  N.  H.  2bo. 

That  the  Defendant  Is  Allowed  Aoooii  to  In  Texas  the  failure  of  the  sheriff  to 

the  building  where  the  attached  prop>  return  a  copy  of  the  attachment  and 

erty  is  situated  in  the  possession  of  the  the  levy  indorsed  thereon  to  the  county 

agent  of  the  sheriff  does  not  divest  the  clerk  for  registration  does  not  affect  the 

latter  of   his  custody.      Hamilton    v,  validity  of  the  levy  as  against  the  de- 

Hartinger,  96  Iowa  7.  fendant,  as  the  statute  requiring  such 

Where  the  Property  Attaohed  Is  Hot  registration  provides  only  a  mode  of 

Separated  from  other  property  in  pos-  giving  notice  thereof  to  third  parties, 

session  of  the  defendant,  and  it  does  Woldert  v.   Nedderhut   Packing   Pro- 

not  appear  that  the  officer  even  touched  vision  Co.,  18  Tex.  Civ.  App.  602. 

the  attached  property  or  ever  had  any  Betnm  After  Betnm  Day.  —  In   IllU 

possession  distinct  from  that  of  the  de*  nois  the  failure  of  the  officer  to  make 

fendant,  the  appointment  of  the  defend,  return  on  or  before  the  return  day  will 

ant  as  custodian  of  the  articles  attached  not  affect  the  lien  of  the  plaintiff  under 

is  not  sufficient  to  make   a  valid  levy  the  attachment.     Hogue  v.  Corbit,  156 

and  establish  a  lien  thereunder.     Gott-  III.  540. 

lieb  V,  Barton,  13  Colo.  App.  147.  63.    1.  Anderson    v,   Moline   Plow 

69.  1.  Inman  V.  Schlos8,i22  Ala.461.  Co.,  loi  Iowa  747.     See  also  Winning. 

Poieeeslon  of  Soooeeior  in  Offlee.  —  A  ham  r.  Trueblood,  149  Mo.  572. 

writ  of  attachment  cannot  be  said  to  Sabitantial  Gompliukoe.  —  A    return 

be  wholly  executed  when  property  is  showing  a  substantial  compliance  with 

seized  thereunder,  as  it  also  requires  the  statute  providing  the  manner  in 

the  officer  to  "  safely  keep  "  the  prop-  which  real  or  personal  property   may 

erty  attached,  and  where  the  officer's  be    attached    is    sufficient.     White   v. 

term  expires  while  the  property  is  still  Ladd,   41   Oregon    324;    Schlosser    v. 

in  his  possession  it  becomes  the  duty  Beemer,  40  Oregon  412:  Colfax  Bank 

of  his  successor  to  complete  the  execu-  v.  Richardson,  34  Oregon  518;  Sabin 

tion  of  the  writ  by  safely  keeping  the  v,  Michell,  27  Oregon  66. 

property  until  the  writ  is  discharged.  **  I  Hare  This  Day  Levied  "  implies  the 

Wood  V,  Lowden,  117  Cal.  232.  legal  seizure  by  the  officer  of  the  prop* 
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63.  2.  Becitals  —  Whan,   How,   and    By   Whom   Levy   lUde.  —  See 
note  2. 

64.  See  note  i. 

3.  Schedule  or  Inventory.  —  See  note  3. 

erty  described  in  his  entry,  and  raises    irregularity,    and    not    jurisdictional. 


a  presumption  that  there  was  a  valid 
and  legal  seizure.  Hiles  Carver  Co. 
V.  King,  109  Ga.  i8o. 

An  Attachment  of  All  the  Sight,  Title, 
and  Interest  which  the  debtor  has  in 
lands  is  a  good  attachment  of  the  land 
itself.     Parker  u.  Prescoti,  87  Me.  444. 


Poraeroy  v.  Rand,  157  111.  176;  Little- 
stone  V,  Goldenberg,  66  111.,  App.  673; 
Schweigel  v.  L.  A.  Shakman  Co.,  78 
Minn.  142. 

Plaoe  of  Execution.  —  The  return  need 
not  show  that  the  attachment  was  ex- 
ecuted   within   the  sheriff's  bailiwick. 


Betnm  of  Attachment  Against  Partners,  as  he  is  without  authority  to  execute  it 
—  A  return  reciting  the  levy  of  an  at-  elsewhere  and  the  presumption  is  in 
tachment  against  partners,  designated  favor  of  a  legal  execution.  Guarantee 
by  the  firm  name  only,  is  sufficient  to  Co.  of  North  America  v.  Lynchburg 
show  a  levy  upon  the  property  of  the  First  Nat.  Bank,  95  Va.  480 
individuals  composing  the  firm,  where  Bnlky  Articles.  —  In  Massachusetts 
the  writ  described  the  defendants  both  the  return  need  not  state  why  the  offi- 
as  a  firm  and  individually.  Fleisch-  cer  proceeded  under  the  statute  pro- 
man  V.  Bowser.  (C.  C.  A.)  62  Fed.  Rep.  viding  for  the  levying  of  an  attachment 
259.  upon  articles  of  bulk  without  remov- 

Seisnre  of  Property  as  That  of  Defendant,  ing  them  im  mediately.   Davis  v,  Leary, 

*—  In  Georgia  the  levy  of  an  attachment  177  Mass.  526. 


against  a  nonresident  is  invalid  if  the 
return  fails  to  state  that  the  property 
was  seized  as  that  of  the  defendant. 
New  England  Mortg.  Security  Co.  v, 
Watson.  99  Ga.  733.  And  this  rule  is 
equally  applicable  to  attachments  of 
realty  and  of  personalty.  Tuells  ?/. 
Torras,  113  Ga.  691. 

Contra ,  i  n  Illinois  an d  Oregon.  H og u e 
V.  Corbit,  156  111.  540;  Colfax  Bank  v. 
Richardson,  34  Oregon  518. 

63.  2.  Date  Frandnlently  Changed.-- 
Where  the  date  of  the  return  was 
fraudulently  changed  after  filing,  it 
was  held  proper  to  allow  the  ofhcer  to 
amend  the  same.  Weston  v.  Mt. 
Desert,  etc..  Land  Co.,  88  Me.  306. 

64.  1.  Watson  v,  Dingman,  120 
Mich.  443.  See  also  Brown  v,  Hud- 
son, 14  Tex.  Civ.  App.  605. 

BiBtnm  Conclnsive.  —  See  Sinsheimer 
V.  Whitely,  iii  Cal.  378;  Gottlieb  v. 
Barton.  13  Colo.  App.  147;  Bishop  v. 
Poundstone,  11  Colo.  App.  73;  Citizens' 
Nat.  Bank  v,  Loomis,  100  Iowa  266; 
Remick  v.  Wentworth,  89  Me.  392; 
Whiteside  v.  Lowney,  171  Mass. 
431;  Shanklin  v,  Francis,  59  Mo.  App. 
178. 

The  Kanner  of  Service  of  the  writ 
must  be  stated  substantially  in  the 
terms  of  the  statute.  Proctor  v. 
Whitcher,  15  N.  Y.  App.  Div.  227. 

But  where  the  return  omits  to  state 
in  detail  the  service  of  the  writ  as  re- 


3.  Particolarity  of  Description.  —  See 
Stearns  v.  Silsby,  (Vt.  1902)  52  Atl. 
Rep.  115. 

The  return  must  show  what  properly 
was  attached  by  sufficiently  describing 
it,  as  no  lien  attaches  to  any  other 
property.  Harding  v.  Guaranty  L.  & 
T.  Co.,  3  Kan.  App.  519. 

The  failure  of  the  return  to  describe 
particulaily  a  number  of  feet  of  lum- 
ber levied  upon  is  an  amendable  defect 
and  will  not  invalidate  the  attach- 
ment.    Stout  V.  Brown,  64  Ark.  96. 

A  return  stating  the  making  of  a  levy 
upon  two  thousand  head  of  cattle  in 
different  brands  specified  was  held  not 
to  be  void  for  failing  to  slate  how 
many  were  in  each  brand,  where  there 
was  nothing  to  rebut  the  presumption 
that  the  cattle  levied  on  included  all 
the  cattle  in  the  different  brands. 
Brown  v,  Hudson,  14  Tex.  Civ.  App. 
605. 

Description  of  Real  Property.  —  In  Ken- 
tucky the  sheriff  must  describe  real 
property  with  sufficient  certainty  10 
identify  it.  and  any  words  which 
clearly  designate  and  comprehend  the 
property  are  sufficient.  Price  v.  Tay- 
lor, (Ky.  1901)  62  S.  W.  Rep.  270. 

Thus,  a  return  referring  to  '*  said 
property  "  contains  a  sufficient  descrip- 
tion where  the  petition  for  the  attach- 
ment describes  the  tract  of  land  sought 
to   be  subjected.     Norfieet  r.    Logan, 


quired  bylaw,  such  omission  is  a  mere    (Ky.  1900)  54  S.  W.  Rep.  713.     See  also 
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66,    "^IIL  DiBSOLiTTioir  —  1.  Who  May  Move  to  Dissolve  —  a. 

Defendant.  T- See  note  i. 

Defendant  Diiclaiming  Interest.  —  See  note  3. 


Welch  V.  Spragins.  98  Ky.  279.     But  a  Especially,  where  the  amendment  re 

return  referring  to  a  certain  deed  is  lates  to  matters  which  occurred  after 

not  sufficient  where  the  deed  contains  the  entry  of  the  writ.    Harding  z/.  Riley, 

no  description  of  the  property.     Price  181   Mass.  334.     But  the  amendment 

V,  Taylor,  (Ky.  1900)  57  S.  W.  Rep.  255.  must  be  made  in  the  cause  in  which 

In  Massachusetts  the  description  the  writ  issued,  and  when  made  it  be- 
given  in  the  return  is  sufficient  if  the  comes  the  return.  Bishop  v.  Pound- 
same  description  would  be  sufficient  to  stone,  11  Colo.  App.  73  The  amend- 
pass  the  land  in  a  grant  by  the  owner,  ment  may  be  allowed  even  after  an 
Norris  v.  Anderson,  181  Mass.  308.  appeal  has  been  taken  in  the  action. 

In  Vermont  a  return  describing  the  Tennent-Stribbling  Shoe  Co.   v.  Har- 

property  attached  as  the  debtor's,  as  gardine-McKittrick  Dry  Goods  Co.,  58 

all  the  real  estate  in  a  certain  town  with  III.  App.  368. 

the   appurtenances    and    the   debtor's  And  in  Washington  and  New  Jersey^ 

right  in   equity   to  redeem   the  same,  where  the  statute  requires  an  inventory, 

was  held  sufficient  to  create  a  lien  upon  the  omission  to  attach  one  to  the  return 

all  the  land  in  the  town  owned  by  the  may  be  cured  by  amendment.     Pacific 

defendant    as    appeared     of     record.  Postal  Tel.   Cable  Co.  v,   Fleischner, 

demons  v,  Clemons,  69  Vt.  545.  (C.  C.  A.)  66  Fed.  Rep.  899;  Franklyn 


Valuation  of  Property.  —  In  Indian 
Territory  it  has  been  held  that  since 
the  officer's  duty  is  to  attach  property 
enough  to  cover  the  claim  sued  upon, 
he  should  designate  in  his  return  the 
approximate  value  of  the  property 
seized,  thereby  showing  how  in  this 
regard  he  has  discharged  his  duty. 
Barton  v.  Ferguson.  1  Indian  Ter.  263. 

Appraisement.  —  In  Kansas^  where 
the  sheriff  is  required  to  call  in  two 
disinterested  persons  to  appraise   the 


V.  lay  lor  Hydraulic  Air  Compressing 
Co..  (N.  J.  1900)  52  Atl.  Rep.  714. 

66.  1.  Monette  f/.  Chardon.  iSupm. 
Ct.  Spec.  T  )  16  Misc.  (N.  Y.)  165. 

Partnership.  —  One  partner  may  not 
move  to  quash  the  writ  and  vacate  the 
judgment  because  the  attachment  was 
erroneously  issued  against  his  co- 
defendants.  The  latter  alone  can  take 
advantage  of  the  error.  Warren  v, 
Winterstein,  114  Mich.  647. 

And  it  is  no  ground  for  dissolving 


property  attached,  a  failure  of  the  offi-  an  attachment  levied  against  two  part 

cer  to  participate  in  the  appraisement  ners,  on  motion  of  one  of  them,  that  the 

is    not    material    error.     Emerson    v.  property  attached  was  his   individual 

Thatcher,  6  Kan.  App.  325.     Nor  need  property,  that  he  was  not  a  partner, 

the     appraisement     be     immediately  and  did  not  owe  the  debt.     Rosenberg 

made.     Dodson  v.  Wightman,  6  Kan.  v.  Burnstein,  60  Minn.  18. 

App.    835.     And  the  appraisement   of  In  New  Mexico  an  attachment  levied 

chattels  which  the  appraisers  are  not  upon  partnership  property  will  not  be 

able  to  see  and  examine  will  not  render  quashed  because  the  suit  is  brought 

the   levy   wholly   invalid.     Dodson   v.  against  one  of  the   partners  individu- 

Wifirhtman,  6  Kan.  App.  835.  ally.     Currant/.  William  Kendall  Boot, 

Property  Already  in  PoMeetion  of  Offioer.  etc.,  Co.,  8  N.  Mex.  417. 

—  German  Sav.   Bank  v.  Capital  City  8.  Whitney   v.   Sherin,   74  Minn.  4. 

Oatmeal  Co.,  108  Iowa  380.  See  also  Crudgington  v.   Hogan,  105 

Failure  to  Serve  the  Inventory  u  pon  the  Te  n  n .  448 . 

defendant  does  not  affect  the  validity  In  Oeorgia  the  defendant  need  not 

of  the  levy.     West  v.  Berg.  66  Minn,  allege  in  his  petition  to  dismiss  the  at- 


2S7. 

Amendment  of  Betnrn.  —  The  return, 
including  the  inventory,  may  be 
amended  so  as  to  show  the  facts. 
Hannon  v.  Bramley,  65  Conn.  193-. 
Runkel,  li  S.  Dak.  333; 
Davenport,  109  Iowa 
V.   Arkenburgh,  48   N.   Y. 


V. 


Chaffee 
Foster      v. 
329;  Dunn 


App.  Div.  518,  affirmed  165  N.  Y.  669. 


tachment,  that  he  is  the  owner  of  the 
property  attached.  Holmes  v,  Langs- 
ton,  99  Ga.  555. 

In  Hebraika  the  fact  that  the  attached 
property  does  not  belong  to  the  de- 
fendant, or  is  encumbered  for  its  full 
value,  does  not  bar  or  estop  him  from 
filing  a  motion  to  discharge.  Skinner 
V,    Pawnee   City  First  Nat.   Bank,   59 
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er-yo                  a  tta  chment.  Vol  iil 

67,    Anigiior.  —  See  note  i. 

b.  Defendant's  Assignee,  Receiver,  or  Vendee. 

—  See  note  2. 

69,  c.  Subsequent  Lien  Creditors.  —  See  notes  i,  2. 

70.  What  Kmt  Be  flhown.  —  See  note  i. 

Neb.  17;  Symns  Grocery  to.  v.  Snow,  moo,  11  App.  Cas.  (D.  C.)  163;  Altworth 
58  Neb.  516-  Kountze  v,  Scoct.  52  Neb.  ».  Flynn,  (Supm.  Ct.  App.  T.)  29  Misc. 
460;  South  Park  Imp.  Co.  v.  Baker,  51  (N.  Y.)  106;  Citizens*  Bank  v,  Cork- 
Neb.  392;  McCord  V,  Bo  wen,  51  Neb.  ings,  9  S.  Dak.  614;  Miller  v.  White, 
247.  Contra^  Kountze  v,  Scott,  49  Neb.  46  W.  Va.  67.  See  also  Moors  v.  Laden- 
258.  burg,  178  .Mass.  272. 

And  the  plaintiff   cannot   raise  the  8.  Standard  Implement  Co.  v.  Lans- 

question  of  the  defendant's  lack  of  in-  ing    Wagon     Works,    58     Kan.     125; 

terest  in  the  property.     Dayton  Spice-  Wichita  Nat.  Bank  v.  Wichita  Prod  ace 

Mills    Co.    V.    Sloan,    49    Neb.    622;  Co.,  8  Kan.  App.  40  [in  each  of  which 

Kilpatrick-Koch    Dry    Goods    Co.    v,  cases  the  court  ouoted  3  Encyc.  of  Pl. 

Bremers,  44  Neb.  863.  and  Pr.  69]:  Claflin  v.  Benjamin,  47 

67.    1.  Tolerton  v,  Casperson,  7  S.  Li.    Ann.   1447;  Van  Camp  v.  Searle, 

Dak.  206:  Teweles  v.  Lins,  98  Wis.  453.  147  N.  Y.  150;  Hoosick  Falls  First  Nat. 

S.  See  generally  in  support  of   the  Bank  v.  Wallace,  4  N.  Y.  App.  Div. 

text,  Ringen  Stove  Co.  v.  Bowers,  109  382;  Cook  v.  New  York  Corundum  Co., 

Iowa  175;  F.  O.  Sawyer  Paper  Co.  ».  114   N.   Car.   617.     See  also  Deere  v. 

Continental  Printing  Co.,  77  Mo.  App.  Eagle  Mfg.  Co.,  49  Neb.  385,  holding 

184:    Compton    V,    Schwabacher,    15  that  while  the  defendant  may  waive 

Wash.  306.  mere    irregularities,    he    cannot,    as 

The  Assignee  of  the  defendant  may  against  junior  attaching  creditors, 
move  to  vacate.  Merriam  v.  Wood,  waive  a  substantial  departure  from  the 
etc..  Lithographing  Co.,  19  N.  Y.  App.  legal  mode  of  giving  effect  to  the  at- 
Div.  329;  Niagara  Falls  Paper  Co.  v.  tachment,  nor  can  he  waive  defects 
Sterling.  (N.  Y.  City  Ct.  Spec.  T.)  25  which  prejudice  the  substantive  rights 
Civ.  Pro.  (N.  Y.)  251.  But  not  after  a  of  such  creditors.  Thus,  the  institu- 
motion  to  vacate  the  attachment  made  tion  of  an  action  before  the  claim  is 
by  the  defendant  has  been  denied  and  due,  and  the  issuing  and  levying  of  an 
the  assignee  has  thereupon  brought  an  attachment  without  obtaining  an  order 
action  against  the  sheriff  to  recover  the  therefor  from  a  court  or  judge  author- 
value  of  the  property.  Matx  sf.  Cianci-  ized  to  issue  the  same,  may  be  taken 
mi  no,  59  N.  Y.  App.  Div.  570.  advantage  of    by  a  junior   attaching 

The  Receiver  of  a  Corporation  m  ust,  be-  creditor, 

fore  he  can  move  to  vacate  an  attach-  A  Junior  Attaehing  Creditor  cannot  in- 

menc  levied  upon  the  property  of  the  tervene  and  controvert  the  grounds  of 

corporation,  show  by  competent  evi-  attachment    of    a     senior     attaching 

dence  that  he  was  duly  appointed  re-  creditor.     Glaser    v.    Ft.   Smith   First 

ceiver  and  has  thus  acquired  a  lien  on  Nat.  Bank,  62  Ark.  171. 

or  interest  in  the  property.     Belmont  Bui   where  the  first  attachment  is 

V.  Sigua  Iron  Co..  12  N.  Y.  App.  Div.  sued  out  upon  a  debt  not  due,  a  subse- 

441-  quent  attaching  creditor  may  intervene 

Receivers  of  a  Foreign  Corporation,  ap-  and  show  the  nonexistence  of  the  statu- 

pointed  by  the  court  of  another  state,  tory  grounds  for  an  attachment  in  such 

may  appear  specially    and    move  to  a  case.     Davis  v,  H.  B.  Claflin  Co.,  63 

vacate  the  attachment  on  account  of  Ark.  157. 

the    dissolution    of     the    corporation.  70.    1.  Bradley  v.  Interstate  Land, 

Morgan  v.  New  York  Nat.  Bldg.,  etc.,  etc.,    Co.,    12   S.    Dak.   28   [guoting  3 

Assoc.  73  Conn.  151.  Encyc.   of  Pl.   and  Pr.  70];  Laden- 

ATrostee  in  Insolvency  may  intervene  burg  v.  Commercial  Bank,  148  N.  Y. 

in  the  attachment  case  and   make  a  202;  Sill  Stove  Works  v,  Scott,  62  N. 

motion  to  quash.     Palmer  v,  Hughes,  Y.   App.    Div.   566;    Hamerschlag    v, 

84  Md.  652.  Cathoscope   Electrical   Co.,    16  N.  Y. 

09.     1.  McEldowney  V.  Madden,  124  App.   Div.   185;    Ladenburg  v,   Com- 

Cal.  108;  Kimball  v.  Richardson-Kim-  mercial  Bank,  2  N.  Y.  App.  Div.  477; 

ball  Co.,  Ill  Cal.  386;  Daniels  v.  Solo-  Grob      v.      Metropolitan      CollecUag 
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70.    d.  Claimants  and  Other  Interested  Parties. — 

See  note  2. 
79«    2.  Time  of  Moving  to  Disiolyo,  —  See  notes  i,  2. 

After  Pleading  to  Marito.  —  See  note  3. 

73,  See  note  i. 

Before  and  After  Sntry  of  Judgment.  —  See  note  2. 

74.  See  note  1. 

Agency,  (Supm.  Ct.  Spec.  T.)  30  Misc.  8.  Sparks  v.  Bell,  137  Cal.  415. 

(N.    Y.)    314.     See    also    Corn   Exch.  8.  Hughes  v.  Mattes,  etc..  Slate  Co., 

Bink  V.  Marckwald,  (Supm.  Ct.  Spec.  104  La.  218;  see  Siaie  v.  Hopper.    72 

T.)    57    N.   Y.   Supp.   458;    Miller    v.  Mo.  App.  171. 

White.  46  W.  Va.  67;  Earth  v.  Graf,  Hew  Jersey.  —  After  a  general  appear- 

loi  Wis.  27.  ance   in  an  attachment  suit,  it  is  too 

70.  8.  See  generally  in  support  of  the  late  to  move  to  quash  the  writ  for  in- 

text  Smith  v.  Sioux  City  Nursery,  etc.,  sufficiency  of  the  affidavit,  Connelly  v. 

Co.,  109  Iowa  51;  Harding  V.  Guaranty  Lerche,  56  N.  J.  L.  95;  or  for  insuffi- 

L.  &  T.  Co..  3  Kan.  App.  519;  Ford  v.  ciency    of  the    proof    to    support    an 

Calhoun,    53   S.   Car.    106;    Littell    v.  attachment,  Watson   v.  Nobleit,  65   N. 

Julius  Lansburg  Furniture,  etc.,  Co.,  J.  L.  506. 

96  Va.  540.  But,  it  seems,  although  the  writ  will 

OlaJbDUint.  —  In  West  Virginia  before  not  be  quashed,  the  property  may  be 
a  third  party  claiming  an  interest  in  released  from  the  lien  of  the  attach- 
the  property  attached  can  be  permitted  ment  where  it  is  undisputed  that  the 
to  dispute  the  validity  of  the  attach-  action  is  prosecuted  against  a  person 
ment  he  must  show  by  his  petition  that  not  subject  to  attachment  or  for  a  de- 
he  has  an  interest  in  the  controversy,  mand  for  which  attachment  will  not 
Smith  V.  Parkersburg  Co-operative  lie.  Moore  v.  Richaidson,  65  N.  J.  L. 
Assoc.  48  W.  Va.  232.  531;  Sullivan  v.  Moffat,  (N.  ).  1902J  52 

Gamiihee.  —  Mere  defects  or  irregu-  Atl.  Rep.  291. 

larities  in  the  process  against  the  de-  In  Texaa  a  plea  In  abatement  may  be 

fendant  in  attachment  are  not  available  filed  after  the  plea  to  the  merits,  but 

to  a  garnishee.     White  v.  Simpson,  107  such    a   length  of    time  may    elapse 

Ala.  386.  between   appearance  and  pleading  in 

A  Mortgagee  of  chattels  cannot  move  abatement  as  will  constitute  a  waiver 

to     dissolve     an     attachment     levied  of  the  defects  complained  of.     Wallace 

thereon.     Meyer  v.   Keefer,   58   Neb.  v.  Gallatin  First  Nat.  Bank,  (Tex.  1901) 

220.      Contra,   Symns    Grocer    Co.    ».  65  S.  W.  Rep.  180,  overruling,  on  first 

Lee,  9  Kan.  App.  574.  point,  (Tex.  Civ.  App   1901)  65  S.  W. 

Nor  can  he  attack  the  attachment  in  Rep.  392. 

an  independent  action  after  a  motion  73.    1.  In  West  Virginia  the  failure 

to  dissolve   has  been  denied.     Nagle  of  the  defendant  to  plead  to  the  merits 

t'.  Omaha  First  Nat.    Bank,   57   Neb.  of  the  action  will  not  debar  him  from 

552.  filing  a  plea  in  abatement  denying  the 

A  Prior  Attachment  Crediter  May  Move  existence  of  the  grounds  for  attach- 
to  discharge  a  subsequent  attachment  ment.      Miller  v.    Fewsmith   Lumber 
upon  the  same  property.      Barton  v,  Co.,  42  W.  Va.  323. 
Hanauer,  4  Kan.  App.  531.  2.  In  Florida  and  Iowa  the   motion 

79.    1.  A  General  Appearance  is  re-  may  be  made  at  any  time  before  trial, 

quired  under  the  Washington  statutes  Pollock  v.  Murray,  38  Fla.  105;  Clark 

before  a  defendant  can  move  to  dis-  v.  Tull,  113  Iowa  143. 

sol  ve.     Feurer  v.  Stewart,  82  Fed.  Rep.  Kehraska  — Motion  Made  but  Not  Ruled 

294.  upon   Before  Judgment,  —  Herman    v, 

Kotioe    of   Motion.  —  A    reasonable  Hayes,  58  Neb.  54,  overruling  Stutzner 

notice  of  the  hearing  of  a  motion  to  v.  Priniz,  43  Neb.  306. 

discharge  an  attachment  is  such  notice  74.    1.  Andrews  v.  Schofield,  27  N. 

as  is  meet  and  fair  in  view  of  the  cir-  Y.   App.   Div.   90;    Story    v.    Arthur, 

cumstances  and  conditions  existing  at  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 

the  time  in  the  matter  to  be  presented.  244. 

Sterling  Mfg.  Co.  v.  Hough,  49  Neb.  Hew  Xvt\-- After  Attachment  With- 

618.  drawn,  —  A  defendant   it  entitled  to 
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75, 


Court.  — 
76. 


Kore  than  One  Motion.  —  See  note  I. 

On  Appoal  firom  Jnttioe.  —  See  note  2. 

3.  To  Whom  Application  Should  Be  Addrened  —  IMientioA  of 

See  note  3. 

Snbmisfion  to  Jury.  —  See  note  I . 


move  for  and  obtain  a  formal  order 
vacating  the  attachment  even  after  the 
same  has  been  withdrawn  by  the  plain- 
tifT.  Corn  Exch.  Bank  z/.  Bossio,  8  N. 
Y.  App.  Div.  306. 

Setting  Aside  Irregular  Judgment. — 
See  Corn  Exch.  Bank  v.  Applegate,  97 
Iowa  67 

Kansas  — After  Judgment  and  Sale.  — 
A  moLion  10  discharge  the  lien  of  the 
aitachment  may  be  made  even  after 
judgment  and  sale  by  a  stranger  to  the 
suit  claiming  title  to  the  land  attached. 
Knight  V,  Rhoades,  10  Kan.  App.  38. 

7$.  1.  See  Compton  v.  Schwabacher, 
15  Wash.  306. 

Motion  on  Kew  Grounds.  —  A  defend- 
ant  who  has  been  defeated  in  his  appli- 
cation to  vacate  an  attachment  upon 
the  papers  on  which  it  was  granted 
may  again  move  without  leave  of  the 
court,  upon  affidavits,  to  vacate  the 
warrant.  Hawkins  v,  Pakas,  44  N.  Y. 
App.  Div.  395. 

Behearing  After  Order  of  Dissolntion 
Granted.  —  The  court  has  power  to 
grant  a  rehearing  upon  a  motion  to 
dissolve  an  attachment  and  to  rescind 
the  order  of  dissolution  previously 
made.  Guernsey  v,  Cherryvale  First 
Nat.  Bank,  63  Kan.  203.  See  also 
Cabell  V.  Patterson,  98  Ky.  520;  Wol- 
dert  V,  Nedderhut  Packing  Provision 
Co.,  18  Tex.  Civ.  App.  602.  But  see 
Slingluflf  V.  Sisler,  196  Pa.  St.  121; 
Com.  V.  Sisler,  196  Pa.  St.  147. 

Changing  Order  After  Jadgment.  —  It 
is  error  to  reopen  a  case  for  the  pur- 
pose of  considering  a  motion  to  quash 
where  such  a  motion  has  been  ad- 
versely ruled  upon  before  judgment. 
Rogers  v.  East  Line  Lumber  Co.,  11 
Tex.  Civ.  App.  108. 

An  Adjudication  by  One  Jnstioe  of  the 
Peace  overruling  a  motion  to  dissolve 
an  attachment  cannot  be  reversed  by 
another  justice  before  whom  the  action 
is  pending  by  change  of  venue.  Nixon 
V.  Johnson,  7  Kan.  App.  239. 

Sisoond  Attachment  —  Res  Judicata. 
—  When  an  aitachment  has  been 
quashed  because  the  court  out  of  which 
it  was  issued  had  no  jurisdiction  to 
issue  it,  the  decision  of  that  issue  can 
in  no  way  preclude  some  other  court 
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from  sustaining  a  similar  attachment, 
whether  antecedently  or  subsequently 
issued.  Johnson  t/.  Stockham,  89  Md. 
358. 

2.  Objections  Not  Made  in  the  Trial 
Court  come  too  late  when  raised  in  the 
appellate  court.  Iroquois  Furnace 
Co.  r.  Wilkin  Mfg.  Co.,  i8i  111.  582. 

After  General  Motion  OTorruled.  — 
Where  the  court  has  overruled  a  gen- 
eral motion  to  discharge  made  upon 
the  face  of  the  papers,  and  without  stat- 
ing any  specific  grounds,  the  defend- 
ant cannot,  upon  final  hearing,  take 
advantage  of  technical  defects  in  the 
affidavit.  Kentucky  Jeans  Clothing 
Co.  V.  Bohn,  104  Ky.  387. 

On  Appeal  in  Action  Against  Sheiriif.  — 
An  objection  to  the  regularity  of  the 
attachment  proceedings  cannot  be 
raised  for  the  first  time  on  appeal  in  an 
action  against  the  attaching  officer  to 
recover  the  attached  property.  Hipsley 
V,  Price,  104  Iowa  282. 

8.  Authority  to  DissoWe.  —  In  Rhode 
Island  no  jurisdiction  exists  in  any 
court  to  dissolve  an  attachment  of  real 
estate  when  regularly  and  properly 
made,  but  when  excessive  damages  are 
claimed  or  an  excessive  levy  is  made, 
the  court  may  release  a  portion  of  the 
property  attached.  Wood  v.  Watson, 
20  R.  I.  223.  Compare  Mellen  v.  Bat- 
tey,  22  R.  I.  395. 

76.  1.  Miller  v,  Fewsmith  Lumber 
Co.,  42  W.  Va.  323. 

In  Indian  Territory  the  matter  of  the 
rightfulness  of  the  attachment  should 
be  tried  and  determined  by  the  court 
upon  the  issues  raised.  Martin  v. 
Berry,  i  Indian  Ter.  399. 

And  if  the  aitachment  is  dissolved,  a 
jury,  if  desired,  may  determine  the 
damages.  Barton  v.  Ferguson,  i 
Indian  Ter.  263. 

Trial  of  the  Traverse.  —  In  Georgia, 
when  an  attachment  case  comes  on  for 
trial  and  there  is  a  pending  traverse  of 
the  ground  of  aitachment,  not  previ- 
ously disposed  of,  the  whole  case 
should  be  tried  together.  Perry  man 
V.  Pope,  94  Ga.  672.  See  Brumby  v, 
Rickoff,  94  Ga.  429. 

In  Illinois  the  statute  distinctly  war- 
rants the  trial  of  the  attachment  issue 
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76.  At  duunbfln.  —  See   note  2.     See  also   CHAMBERS   AND 

Vacation. 

Judge  Chranting  Attaehment.  —  See  note  3. 

77.  4.  Mode  of  Bissolving  —  a.  In  General.  —  See  notes  i,  2. 

78.  b.  By  Traverse  of  Affidavit  —  Nature  and  Eflbot  of 

Trayene.  —  See  note  I. 

before  the  hearing  upon  the  case  to  Waples-Platter  Grocer  Co.  v.  Basham, 

which  i(  is  an  adjunct.     Page  v.  Dil-  9  Tex.  Civ.  App.  638. 

Ion,  61  111.  App.  282.  A   Petition    for    t^e    Bemoval  of   the 

But  the  issues  on  the  merits  and  I  he  Attachment    Is    Properly    Treated   ai    a 

attachment  may  properly  be  tried  to-  Traverse  of  ihe  grounds  of  ihe  attach- 

gether.     Voss  z/.  Evans  Marble  Co.,  loi  ment   when    it  expressly   denies   that 

III.  App.  373.  such  grounds  are  true  and  contains  a 

In  MiMOurl  the  defendant  is  not  prayer  that  it  sftould  be  used  and  con- 
obliged  to  plead  to  the  merits  of  the  stdered  as  a  traverse.  Cooley  v. 
action  until  ihe  issue  on  the  plea  in  Abbey,  11 1  Ga.  439. 
abatement  has  been  disposed  of;  but  Equity  Attachments.— Rev.  Stat.  Fla., 
the  fact  that  a  trial  on  the  merits  is  §  1656,  regulating  the  dissolution  of 
first  held  where  defendant  has  pleaded  attachments  at  law  by  traverse  of  the 
both  in  abatement  and  to  the  merits  affidavit,  has  no  application  to  an  at- 
is  not  necessarily  reversible  error,  tachment  issued  by  a  court  of  equity  in 
Coombs  Commission  Co.  v.  Block,  130  aid  of  the  foreclosure  of  a  mortgage 
Mo.  668.  upon   personal   property,   such    court 

In  Nebraska  it  is  within  the  discretion  having  full  power  to  discharge  or  dis- 

of  Ihe  court  to  permit  the  introduction  solve,    under    the    rules  of  chancery 

of  evidence  on  both  sides  of  the  ques-  practice,    writs     improperly      issued, 

tion.     George   F.   Dittman  Boot,  etc.,  Weston  v.  Jones,  41  Fla.  188. 

Co.  V.  Graff,  (Neb.  1902)  91  N.  W.  Rep.  2.  Grounds  of  Motion  to  Be  fl^ifled.  — 

188  Both  the  motion  and  the  notice  of  mo- 

76.  2.  Findlay  Rolling-Mill  Co.  v.  tion  to  dissolve  must  specify  the  par- 
National  Bank  of  Commerce,  57  Ohio  ticular  grounds  wherein  it  is  claimed 
St.  115,  holding  that  an  order  discharg-  the  attachment  was  improperly  issued, 
ing  an  attachment  made  by  a  judge  in  Omaha  Upholstering  Co.  v.  Chauvin- 
chambers  has  the  same  effect  and  is  Fant  Furniture  Co.,  18  Mont.  468;  Cupit 
subject  to  the  same  provisions  for  re-  v.  Park  City  Bank,  11  Utah  427. 
view  as  though  made  by  the  court  in  a  Prior  Action  Pending.  —  Ferst  v, 
regular    session.      See  also   Blair   v.  Powers,  58  S.  Car.  411. 

Anderson,  58  Kan.  97:  Moffetl  v,  Boyd-  Property  Wrongfully  Attached.  —  It  is 
stun,  4  Kan.  App.  406.  not  a  sufficient  or  proper  ground  for  a 
3.  Application  to  "Court"  and  to  motion  to  vacate  an  attachment  that 
"Judge."  —  See  Sturz  v.  Fischer,  the  property  levied  upon  was  not  sub- 
(Supni.  Ct.  Spec.  T.)  15  Misc.  (N.  Y.)  ject  to  attachment.  Northwestern 
410.  Wheel,  etc.,  Co.  v.  Salt  Lake  City  Cop- 
In  Mebraska  the  County  Court  has  per  Mfg.  Co.,  11  Utah  404. 
power  and  authority  to  hear  a  motion  78.  1.  Miller  v.  Fewsmith  Lumber 
to  dissolve  the  attachment.  George  F.  Co.,  42  W.  Va.  323.  See  also  Logan  v. 
Dittman  Boot,  etc.,  Co.  v.  Graff,  (Neb.  Sibley,  67  111.  App.  579;  John  Henry 
1902)  91  N.  W.  Rep.  188.  Shoe  Co.  v.  Gilkerson-Sloss  Commis- 

77.  1.  Gnllun  V.  Weil,  (Wis.  1903)  sion  Co.,  47  La.  Ann.  860. 

92  N.  W.  Rep.  1091.  In  Tennessee,  in  cases  of  general  at- 

In  Texas  the  truth  of  an  affidavit  for  tachment,  where  the  bill  does  not  seek 

attachment  cannot   be    traversed    for  to  set  aside- a  conveyance  kut  simply 

the  purpose  of  dissolving  the  process,  seeks  to  subject  the  property  attached 

the   remedy  of    the  defendant  being  to  sale,  the  attachment  is  essential  to 

against  the  attaching  creditor  and  the  jurisdiction,  and  the  ground  of  attach- 

sureiies  on  his  bond,  by  way  of  an  ac-  ment  can  only  be  controverted  by  plea 

tion  for  damages  or  a  plea  in  recon-  in  abatement.     Templeton   v.  Mason, 

vention.      Gimbel    v,   Gomprecht,    89  107  Tenn.  625;  Doran  v.  O'Neal,  (Tenn. 

Tex.  497;  Mallette  v.  Ft.  Worth  Phar-  Ch.  1896)  37  S.  W.  Rep.  563. 

macy    Co.,   21    Tex.   Civ.   App.    267;  False  Statements  in  the  affidavit  wiU 
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78.     Xmt  Deny  AU  Grovudi  of  Attaohment.  —  See  note  2. 
T©.     See  note  i. 

Kast  Not  Pnt  Merito  of  Cftuae  in  Iwno.  —  See  notes  2»  3. 

dissolve  the  attachment,  and  the  filing  lion  is  not  a  denial  of  either.     Bane  v. 

of  an   amended  complaint   upon   the  Keys,  115  Mich.  244. 

hearing  of  the  motion  to  discharge  will  79.    1.    When  Kotion  Mnst  Be  ia^ 

not  cure  the  defect.     Fisk  v.  French,  ported  by  Affidavit.  —  A  motion  to  dis- 

114  Cal.  400  solve  an   aitachment    is  sufficient  in 

Traverse  by  Anewer. —  In  Indiana^  itself  to  call  to  the  attention  of  the 
where  the  facts  in  the  affidavit  are  de-  court  or  judge  defects  in  the  affidavit 
nied  by  an  answer,  the  answer  is  in  apparent  by  reason  of  a  failure  to  com 
bar  of  the  proceedings  in  attachment  ply  with  the  statutory  provisions  re- 
and  not  in  abatement  of  the  writ,  and  gardlng  the  same,  but  where  the  truih 
the  issue  thus  formed  must  be  tried  of  the  allegations  contained  in  the  affi- 
(ogether  with  the  issues  in  the  princi-  davit  is  to  be  called  in  question  by 
pal  or  main  action.  U.  S.  Capsule  the  traverse,  the  motion  should  be  sup- 
Co.  V.  Isaacs,  23  Ind.  App.  533.  ported   by  affidavit    which    negatives 

Effect  of  Snftaining  Plea.  —  Where  a  such  allegations  in  no  uncertain  terms, 

plea  in   abatement  is  sustained  it  is  Bank  of  Commerce  v.  Latham,  8  Wyo. 

error    to    dismiss    the    main    action.  316. 

Tootle  V,  Lysaghi,  65  Mo.  App.  139.  Denial  npon  Information  and  Belief. — 

See  King  v,  Randall,  95  Ga.  449.  Where  the  affidavit  of  attachment  is 

But  where  the  lack  of  jurisdiction  is  positive  and  certain  in  its  terms,  a  mo- 
alleged  and  sustained  on  a  motion  to  tion  to  dissolve,  verified  upon  informa- 
dissolve,  the  original  action  must  also  tion  and  belief  and  not  accompanied 
be  dismissed.  Wood  v.  Baily,  77  Miss,  by  any  affidavit  in  support  thereof,  is 
815.  insufficient.      Barnhart    v,    Foley,  11 

Thus,  the  dissolution  of  an  attach-  Utah  191. 

ment,   issued  on  a  claim  before  due,  A  Denial  in  the  Preeent  Tense  of  the 

terminates  the  action.     Dayton  Spice-  existence  of  the  ground  for  attachment 

Mills  Co.  V.  Sloan,  49  Neb.  622;  Auglr  is  sufficient,   as   it    relates   retrospec- 

v.  Foresman,  23  Wash.  595.  tively  to  the  time  when  the  affidavit 

Plaintiff  Bntitled  to  Trial  on  Meriti  for  the  attachment  was  made.  Park 
after  Interplea. —  In  Missouri^  where  an  v.  Armstrong,  9  S.  Dak.  269;  Finch  v. 
interpleader  obtains  a  final  judgment  Armstrong,  9  S.  Dak.  255. 
for  all  the  attached  property,  the  cause  Denial  l^  One  of  Joint  Defendants.  — 
stands  as  if  no  attachment  had  ever  Where  the  affidavit  charges  two  de- 
issued,  and  the  plaintiff  has  the  right  fendants  jointly  with  the  fraudulent 
to  dismiss  his  attachment  voluntarily  disposition  of  their  property,  a  traverse 
and  proceed  without  regard  thereto,  by  one  defendant,  whose  property  has 
Brownwetl,  etc., 'Car  Co.  v,  Barnard,  been  attached,  denying  the  existence 
139  Mo.  142.  of  the  grounds  of  attachment  as  to  her 

7§«    8.  Watson  v,   Loewenberg,  34  individually,  is  a  sufficient  denial  of 

Oregon  323  \citing  3  Encyc.  of  Pl.  AND  the  affidavit  to  warrant  a  dissolution  of 

Pr.  78]:  Lindquist   v.  Johnson,  12  S.  the  attachment.    Cottrellr.  Hatheway, 

Dak.  486.  108  Mich.  619. 

Traverse  Should  Be  Complete  Denial. —  8.  Stock  v,  Reynolds,  121  Mich.  356 

Whete  the  affidavit  stated  that  the  de-  Uiting  3  Encvc.   of  Pl.  and   Pr.  79I; 

fendant  '*  is  about  to  remove  his  prop-  MoSett  v,  Boydstun,  4  Kan.  App.  406: 

erty  from  said  county,    *    *    *    and  Ruggles  v.  Muskegon  Circuit  judge, 

refuses  and  neglects  to  pay  or  secure  124  Mich.  472;  Sauerwein  v,   Kenard 

payment  of   this  debt,  with  intent  to  Champagne  Co.,  68  Mo.  App.  29;  Mc- 

defraud  his  creditors,"  a  denial  that  Donald   v.  Marquardt.   52    Neb.    820; 

defendant  was  about  to  remove  his  Anspach  v.  Spring  Lake,  58  N.  J.  L. 

property  from  the  county  with  intent  to  136:  Ex  p,  Rountree,  57  S.  Car.    75; 

defraud  his  creditors  or  that  he  was  Gallun  v    Weil,  (Wis.  1903)  92  N.  W. 

indebted  to  the  plaintiff  in  any  sum  was  Rep.   1091;    Jenks   v.    Richardson,   71 

held  to  be  not  as  broad  as  the  charge.  Fed.  Rep.  365.     See  also  S.  K.  Martin 

Stock  V.  Reynolds.  121  Mich.  356.  Lumber    Co     v.    Menominee    Circuit 

Denial  in  Coignnotive.  —  A  denial  of  Judge,   116  Mich.  354,  holding  that  a 

two  grounds  for  attachment  in  con  June-  trial  cannot  be  avoided  by  a  motion  to 
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79*    Burden  of  Frool  —  See  note  4« 
80.     See  note  i. 


quash  the  attachment  based  upon  the  lowa^  —  Reinecke    t/.    Gruner,    iii 

merits,  even  if  it  be  accompanied  by  a  lotva  731. 

stipulation  of  fact.  Michigan,  —  McMorran  v,  Moore,  113 

When  Xerlti  Coniidered.  —  Unless  the  Mich.  loi. 

moving  papers  show  that  the  plaintiff  Missouri,  —  Bowles  Live  Stock  Com- 

must  ultimately  fail,  the  merits  of  the  mission  Co.  r.    Hunter,  91   Mo.  App. 

action  will  not  be  inquired  into  on  a  333.     See  also  Graham   Paper  Co.  v, 

motion  to  vacate  an  attachment.   Good.  Crowther,  92  Mo.  App.  273 ;  J.  S.  Merrill 

year  v.  Commercial  F.  Ins.  Co.,  58  N.  Drug  Co.  v,  Knighton,  73  Mo.  App. 


Y.  App.  Div.  611;  Guarantee  Sav. 
Loan,  etc.,  Co.  v.  Moore,  35  N.  Y.  App. 
Div.  421;  Romeo  v.  Garofalo,  25  N.  Y. 
App.  Div.  ic)i;  Furbush  v.  Nye,  17  N. 
Y.  App.  Div.  325;  Story  v,  Arthur, 
(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 
244;  Thorn  v.  Alvord,  (Supm.  Ct.  Spec. 
T.)  32  Misc.  (N.  Y.)  456.  affirmed  54  N. 
Y.  App.  Div.  638;  Peck  v.  Brooks, 
(Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 
48.  affirmed  51  N.  Y.  App.  Div.  640; 
Knight  'A  Hatfield,  129  N.  Car.  191. 

Questions  Whieh  Cannot  Be  Raised 
npon  a  Motion  to  Dissolve,  as  involving 
the  meiits  of  the  action,  include  the 
maturity  of  the  debt  sued  upon, 
Omaha  Upholstering  Co.  v,  Chauvin- 
Fant  Furniture  Co.,  18  Mont.  468: 
Newell  V,  Whit  well,  16  Mont.  243;  the 
existence  or  amount  of  the  debt, 
Teweles  v,  Lins,  98  Wis.  453;  the 
ownership  of  the  property  attached. 
Exchange  Nat.  Bank  v,  Clement,  109 


571. 
Nebraska. — Geneva    Nat.    Bank    v. 

Bailor,  48  Neb.  866;  George  F.  DitAian 
Boot,  etc.,  Co.  V.  (jraff,  (Neb.  1902)  91 
N.  W.  Rep.  188. 

South  Dakota,  —  German  Bank  v. 
Folds,  9  S.  Dak.  295,  Park  v.  Arm- 
strong, 9  S.  Dak.  269;  Jones  v.  Meyer, 
7  S.  Dak.  152. 

Utah,  —  Deseret  Nat.  Bank  v.  Little, 
13  Utah  26s. 

Virginia,  —  Clinch  River  Mineral 
Co.  V.  Harrison,  91  Va.  122. 

Washington,  —  Bender  v,  Rinker,  21 
Wash   633. 

Motion  by  Party  Other  than  Defendant. 
—  Swofford  Bros.  Dry  Goods  Co.  v. 
Smith-McCord  Dry  Goods  Co.,  i  In- 
dian Ter.  314. 

When  CoUnsion  Is  Charged  by  judg- 
ment creditors  of  the  defendant  as  a 
ground  for  the  dissolution  of  the  at- 
tachment, the  rule  is  different,  and  the 
Ala.  270;  McDonald  v.  Marqaardt,  52  burden  of  pro<'f  Pests  upon  such  credit- 
Neb.  820;  Foushee  v.  Owen,  122  N.  Car.  ors  to  prove  their  charge.  Daniels  v, 
360;  and  the  validity  of  a  conveyance  Solomon,  11  App.  Cas  (D.  C.)  163. 
by  the  defendant,  Landauer  v.  Mack,  The  Borden  Is  npon  the  ]>efendant,  a 
43  Neb.  430.  ifee  also  South  Park  foreign  corporation,  to  show  that  it 
Imp.    Co.     V.    Baker,    51    Neb.    392;     has  complied  with  the  laws  of  the  state 

relative  to  the  Appointment  of  agents 
upon  whom  service  of  process  may  be 
made  and  is  not  therefore  subject  to 
attachment.  Bradley  v.  Interstate 
Land,  etc..  Co.,  12  S.  Dak.  28. 

SO.  1.  Johnson  v.  Stockham,  89 
Md.  358.     See  also  Mansur,  etc..  Im- 


V. 

Kountze  w.  Scott,  49  Neb.  258. 

In  Florida  the  defendant  may  traverse 
the  affidavit  by  denying  the  alleged 
debt,  and  it  is  thereupon  the  duty  of 
the  court  to  require  the  formal  plead- 
ings in  the  suit  to  be  made  up  and  the 
issues  therein    settled    and   tried    by 


the  court  or  a  jury,  together   with  the    plement  Co.  v,  Davis.  61  Ark.  627;  H. 


spscial  issue  raised  ty  the  traverse. 
Weston  r.  Jones,  41  Fla.  188. 

79.  8.  Williamson  v.  Eastern  Bidg., 
etc.,  Assoc.  54  S.  Car.  582  [quoting  3 
Encyc  of  Pl.  and  Pr.  79];  Carnahan 
V.  Gustine.  2  Okla.  399. 

4.  Colorado.  —  Drake  v,  Avanzini,  20 
Colo.  104. 

Georgia,  —  Moore  v.  Brewer,  94  Ga. 
860. 

Indiana, -^Ste  Waring  v.  Fletcher, 
153  Ind.  620. 


B.  Clafflin  Co.  7/.  Harrison,  (Fla.  1902) 
31  So.  Rep.  818;  Cassell  v.  Vincennes 
F\rs\  Nat.  Br^nk,  169  111.  380. 

In  Hebrsika  the  rule  that  the  party 
upon  whom  lies  the  burden  of  proof 
shall  have  the  opening  and  conclusion 
of  the  argument  does  not  apply  to 
issues  triable  by  the  court  without  a 
jury,  as  in  such  cases  the  order  of 
argument  is  a  matter  within  the  dis- 
cretion of  the  court.  Citizens  State 
Bank  v.  Baird,  42  Neb.  219. 
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80.    c.  For  Defects  and  Irregularities  —  By  xoUon  xoft 

ITinal  Xethod.  —  See  note  3. 

83.  See  note  i. 

83.     Appearanoe  and  Pleading  Waivw  of  IrregnlaritiM.  —  See  note  I. 

84.  d.  By  Release  of  Attorney.  —  See  note  i. 

6.  Diflflolution  by  Oiving  Bond  —  a.  Bail  Bond.  —  See 
note  2. 

80.  8.  Bradley  v.  Armstrong,  9  S.  89.  1.  In  Alabama  it  is  within  the 
Dak.  267,  quoting  3  Encyc.  of  Pl.  and  sound  discretion  of  the  court  to  enter- 
PR.  80.  tain  a  motion  to  dismiss  the  attach- 

The  Defeots  Mnit  Be  Apparent  on  the  ment  because  of  the  insufficiency  of  the 

face  of  the  proceedings.     Winnemucca  bond  or  to  refuse  it,  thereby  putting 

Bank  v,  Muilaney,  29  Oregon  268.  the  defendants  to  a  plea  in  abatement. 

Motion  Should  Bpeoiiy  Oroondi  for  Bli-  and  the  exercise  of  such  discretion  can- 

lolntion.  —  Under  a  notice  of   moiipn  not  be  controlled  by  mandamus.    Exp, 

to   vacate    the    attachment   upon   the  McKissack,  107  Ala.  493. 

grounds    that    it    was    im providently  Defects  in  the  writ  or  apparent  on 

issued  and  is  without  warrant  of  law,  the  face  of  the  adidavit  or  bond  may  be 

the  court   may  consider  the  question  raised   by  motion  to  quash  or  vacate, 

of  the  attachment  having  been  both  im-  but  matter   in  abatement  requires  a 

providently    and     irregularly    issued,  special  plea.     Blaokenship   v,    Black- 

Addison  v,  Sujette,  50  S.  Car.  192.  well,  124  Ala.  355. 

Hotioe  of  Motion  —  New  York,  —  The  Effect  of  Quashing  Writ.  —  In  Indiana 

notice  of  the  motion  need  not  specify  the  quashing  of  the  writ  does  not  carry 

any  irregularity  when  the  application  with  it  the  complaint,  as  the  attach- 

is  based  upon  the  merits  and  not  upon  ment  proceedings  are  merely  ancillary 

the  ground  that  the  attachment  is  ir-  to  the  main  action.     Hartford  L.  Ins. 

regular.     Andrews  v.  Schofield,  27  N.  Co.  v,  Bryan,  25  Ind.  App.  406. 

Y.  App.  Div.  90.  83*    1.  See  Earle  v,  Sayre,  99  Ga. 

The     Irregnlaritiee    BiOqnired    to   Be  617;  Wheelwright  v,  Dyal,  99  Ga.  247; 

Speeifled  in  order  to  be  considered  are  Pickett  v.  Smith,  95  Ga.  757;  Gorham 

irregularities  of  practice  merely,  Weil  v.   Tanquerry,    58  Kan.  233*.  Stock  v. 

V,   Gallun,    75  N.   Y.  App.   Div.  439;  Reynolds,   121   Mich.  356;    Watson  v, 

such  as  defects  in  the  affidavit,  Kloh  t/.  Noblett,  65   N.  j.  L.  506;  Connelly  v. 

New  York  Fertilizer  Co.,  86  Hun  (N.  Lerche,  56  N.  J.  L.  95. 

Y.)  266;  and  where   no  irregularity  is  In   New  Mezioo    the  defendant,   by 

specified,   only    jurisdictional  defects  pleading  to  the  merits,  after  a  demur- 

can   be  considered.    Railings    v.    Mc-  rer  to  his  pleas  in  abatement  has  been 

Donald,  76  N.  Y.  App.  Div.  112.     See  sustained,   is  deemed   to  have  aban- 

Nevada  Co.  v,    Farnsworth,   89  Fed.  doned  the  latter.     Curran  v.  William 

Rep.  164.  Kendall  Boot,  etc..  Co.,  8  N.  Mex.  417. 

Hearing  on  Motion  —  New  York  —  Mo-  A  Miinomer  in  the  Writ,  consisting  of 
Hon  on  Original  Papers,  —  Fox  v.  Mays,  a  description  of  (he  defendant  as  a  cor- 
46  N.  Y.  App.  Div.  i;  Ladenburg  v,  poration  instead  of  a  partnership,  will 
Commercial  Bank,  87  Hun  (N.  Y.)  269;  be  waived  by  an  appearance  and  plead- 
Lewisohn  v,  Kent,  etc.,  Co.,  87  Hun  ing  to  the  merits.  Blue  Grass  Canning 
(N.  Y.)  257;  Acker  v,  Saynisch,  (N.  Y.  Co.  v.  Wardman.  103  Tenn.  179. 
City  Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  415,  84.  1.  Muir  jy.  Orear,  87  Mo.  App.  38. 
affirmed  26  Misc.  (N.  Y.)  836;  Nevada  In  Maasaohoaetts  an  attorney  may  re- 
Bank  V,  Cregan,  (Supm.  Cl.  Spec.  T.)  lease  an  attachment  of  real  and  per- 
17  Misc.  (N.  Y.)  241.  But  see  Sulz-  sonal  property,  and  a  delivery  of  a 
bacher  v,  Cawthra,  (C.  PI.  Gen.  T.(  14  written  release  to  the  debtor's  attorney 
Misc.  (N.  Y.)  545.  is  sufficient  to  dissolve  before  the  entry 

Motion  on  New  Papers.  —  Heilbronn  is  made  upon  the  record.     Marble  v. 

V.    Herzog,    17   N.  Y.  App.  Div.  416;  James ville  Mfg.  Co.,  163  Mass.  171. 

Hamerschlag  v.  Cathoscope  Electrical  2.  See  Fitzhugh  v,  Hackley,  70  Ark. 

Co.,  16  N.  Y.  App.  Div.  185;  Herman  54:  Curtin   v.    Harvey,    120  Cal.  620; 

V.  Bailey,  (Sapm.  Ct.  App.  T.)  20  Misc.  Conard  v,   Ehrman,  61   III.  App.  128; 

(N.  Y.)  94.     See  Chambers,  etc..  Glass  Berry     v.     Wasserman.     179     Mass. 

Co.  V,  Roberts,  4  N.  Y.  App.  Div.  20.  537;  Russia  Cement  Co.   v,   Le  Page 
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84,    Eifeot  of  Bond.  —  See  note  4. 

8JS.     When  Bond  Void.  —  See  notes  4^  5. 

86.     Whether  Ezeeatiott  of  Bond  Will  Be  Bar  to  Sabieqiient  Xotion  to  i)issolTe. 
—  See  notes  i,  2. 

87..  b.  Delivery  Bond.  — See  note  i. 

6.  CanBes  of  Bissolution  Arifling  Subsequent  to  Attachment  — 
a.  Bankruptcy  or  Insolvency  of  Defendant.  —  See  note  3. 

Co.,  174  Mass.  349,  overruling  167  Mass.  123  Cal.  240;  Russia  Cement  Co.  v.  Le 

222;  Bernheimer  v,  Charak,  170  Mass.  Page  Co.,  174  Mass.  349. 

179;   Winton  v,  Myers,  8  Okla.  421;  Where  the  Attachment  Is  Diioharged  in 

Wood  V.  Watson,  20  R*.  I.  223.  Part  the   bond   should   be  discharged 

Order  of  Court  Hot  Heoeoiarj.  —  C47»/ra  only  as  to  the  extent  of  the  property 

xn  Minnesota  under  statute.     Johnson  released  therefrom.    Bowling  c  Davis, 

tf.  Dun,  75  Minn.  533.  103  Ky.  187. 

Seal  Kot  Keoeeiary.  —  Bonds  given  to  A  Judgment  of  Konsnit  will  dissolve 

release  attached  property  are  not  re-  the  attachment  and  discharge  the  obli- 

quired  to  be  sealed.     Lynch  v,  Smyth,  gation  of  the  sureties  upon  the  bond, 

25  Colo.  103.  and   a    subsequent    reversal   of    such 

Koney  hi  Lien  of  Bond.  —  A  defendant  judgment  upon  appeal  will  not  revive 

may,  in  lieu  of  giving  a  forthcoming  their  liability.     Hamilton  z/.  Bell,  123 

bond  to  release  attached  property,  de-  Cal.  93. 

posit  with  the  court  suflScient  money  to  Judgment  in  Favor  of  One  DefiBudant.  — 

satisfy  the  claim  and  costs  and  have  it  Where  an  action  is  brought  against 

subjected  to  the  writ  to  abide  the  de-  several  defendants  and  a  bond  given  to 

cision  upon  the  attachment.     Solomon  release  property  attached,  the  bond  is 

V,  Saly,  6  Colo.  Ajpp.  170.  not  discharged   by    the   fact  that   no 

Beal  Estate.  —  There  is  no  provision  judgment  is   rendered   in  the  action 

of  law  for  the  taking  by  the  sheriff  of  against  the   particular   defendant    10 

a  forthcoming  bond  for  attached  real  whom  the  attached  property  belongs, 

estate.     Barton  v.  Continental  Oil  Co.,  McCormick  v.  National  Surety  Co.,  134 

5  Colo.  App.  341.  Cal.  510:  Prior  v.  Pye,  164  Mass.  316. 

Attachment  under  flpeoial  Aet  Sulgeet  to  6.  Kildare  Lumber  Co.   v,  Atlanta 

General  Eule.  —  In  Utah  an  attachment  Bank,  91  Tex.  95. 

to  secure  a  lessor's  lien  may  be  dis-  M.     1.  New    York,    —    Lawlor    v. 

solved  by  giving  a  bond  in  accordance  Magnolia  Metal  Co.,  2  N.  Y.  App.  Div. 

with   the  statute  relating    to   attach-  552. 

ments  in  general,  although  the  special  2.  Gould  v.  Baker,  12  Tex.  Civ.  App. 

act  providing  for  the  enforcement  of  669,  citing  3  Encyc.  of   Pl.   and   Pr. 

such  a  lien  by  attachment  and  specify-  84,   85,  86.    See   also   Bick  v,    Lang, 

ing   the   procedure   to  be  followed   is  15  Ind.App.  503,  Fenner  v,   Boutte, 

silent  as  to  the  discharge  of  the  writ  72  Miss.  271. 

and    the     release     of     the    property.  87.    1.  Dewey    v.    Kavanaugh,   45 

Woojley  V,  May nes- Wells  Co.,  15  Utah  Neb.  233,  holding  that  a  delivery  bond 

341.  does  not  discharge  the  attachment,  that 

84.    4.  Nichols    v.   Chittenden,    14  its  only  effect  is  to  take  the  place  of  the 

Colo.  App.  49.     See  also  Hallack  Paint,  attached  property,  and  that  it  can  be 

etc.,  Co.  V.  Denver  Nat.  Bank.  14  Colo,  approved  only  by  the  officer  holding 

App.   79;  Hughes  V.  Foreman.  78  111.  the    writ    of    attachment.      See    also 

App.  46o(  Bick  v.  Lang,  15  Ind.  App.  Nichols  v.  Chittenden,  14  Colo.  App. 

503;  Sanger  V.  Hibbard,  2  Indian  Ter.  49;  Valley  Bank  v,  Shenandoah  Nat. 

547.  Bank,  109  Iowa  43;    Ayres,  etc.,   Co. 

Effoet  on  Appeal  flrom  Order  Denying  v.  Dorsey  Produce  Co.,  loi  Iowa  141; 

Biioolution.  —  After  the  attachment  has  Deposit  Bank  v,  Thomason,  (Ky.  1902) 

been  released  by  executing  the  statu-  66  S.  W.  Rep.  604;  Dickson  v.   Back, 

tory  bond,  the  defendant  cannot  prose-  32  Oregon  217;  Smith  v.  Packard,  (C. 

cute  an  appeal  from  an  order  denying  C.  A.)  98  Fed.  Rep.  793. 

amotion  to  dissolve.   Thomas  c  Craig,  8.  Watschke  z/.  Thompson,  85  Minn. 

60  Minn.  501.  105.     Sec  also  New  Orleans  Acid,  etc., 

8ft,    4,  See  Rosenthal  v,   Perkins,  Co.  v.  Grissom,  79  Miss.  662;  Marx  v* 
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» 

88.  See  note  2. 
iniolvexLoy.  —  See  note  4* 

89,  See  note  i, 

90,  See  note  i. 

b.  Death  of  Defendant.  —  See  notes  2,  3, 

91.  See  note  i. 

Ciyil  Deatli  of  Corporatioit  —  See  note  2. 

c.  Effect  of  Final  Judgment.  —  See  note  3. 

Hart,  166  Mo.  503;  Powers  Dry  Goods  AmendniMit  of  AttMhm«nt After Anlgn- 

Co.  V,  Nelson,  10  N.  Dak.  580.  ment.  —  In  Minnesota  an  amendment 

S§.    2.  In  Maine  attachments  made  of  the  aflSdavit  and  complaint  which 

more   than   four   months   prior  to  the  substitutes  an  entirely  different  cause 

filing  of  a  petition  in  bankruptcy  are  of  action  will  operate  to  discharge  an 

not  dissolved  thereby.     Stickney.  etc.,  attachment  as  to  the  intervening  rights 

Coat  Co.  V,  Goodwin,  95  Me.  246.    And  of  an  assignee  for  the  benefit  of  credit- 

ihe  rule  applies  to  both  voluntary  and  ors.      Heidel    v,   Benedict,  61    Minn, 

involuntary    petitions.     Jones   v,  Ste-  170. 

vens,  94  Me.  582.    See  also  Belfast  Sav.  90,    1.  See  State  v,  Superior  Ct.,  14 

Bank  v.  Lancey,  93  Me.  422.  Wash.  324. 

4.  See  Place  v,  Washburn.  163  Mass.  2.  In  Colorado  v^here  the  lien  of  the 

530.  attachment  has  not  been  perfected  by 

§9.     1.  California.  —  See   Hefner  r/.  serving  a  copy  of  the  writ  upon  the 

Herron.  117  Cal.  473;  Crane  v.  Pacific  defendant  it  cannot  be  perfected   by 

Bank,  106  Cal.  64.  service  upon  the  executrix.     Thomp- 

Connooticat.  —  Greenihal  v,  Lincoln,  son  v.  White,  25  Colo.  226. 

6S  Conn.  384.     See  als^  Central  Trust  In  Delawaro  the  rule  stated  in  the 

Co.  V,  Worcester  Cycle  Mfg.  Co.,  114  text   prevails.     Reynolds  v.  Howell,  i 

Fed.  Rep.  659;  Morgan  r.  New  York  Marv.  (Del.)  52. 

Nat.  Bldg.,  etc.,  Assoc.  73  Conn.  151;  8.  Wartman  v.  Pecka,  (Ariz.  1902)68 

Ward  V.  Connecticut  Pipe  Mfj^.  Co.,  71  Pac.    Rep.    534;    Mosley  v.   Southern 

Conn.  345.  Mfg.  Co.,  4  Okla.  492;  While  v,  Ladd, 

Kow  Hampshire.  —  A  decree  of  insol-  34  Oregon  422;  White  v.  Johnson,  27 

vency  against  the  defendant  dissolves  Oregon  282. 

attachments  upon  his  property  levied  91.     I.  See  Shea  v.  Shea,  154  Mo. 

within  three  months  before  the  begin-  599. 

ning  of   the   insolvency   proceedings.  2.  Foreign  Corporation.  —  In  Connecti- 

Norway  Plains  Sav.   Bank  z^.  Young,  rvr  an  attachment  levied  upon  the  prop- 

67  N.  H.  499.     See  also  Berry  v.  Flan-  erty  of  a  foreign  corporation  will  be 

ders,   69   N.    H.   626;    Whittredge    v.  dissolved   by  the  dissolution  of  such 

Maxam,   68   N.    H.   323;    Bernard    v,  corporation  under  the  statutes  of  its 

Martel.  68  N.  H.  466:  Smith  v.  Ham-  home   state.      Morgan   v.    New   York 

mond.  68  N.  H.  363.  Nat.  Bldg.,  etc.,  Assoc,  73  Conn.  151. 

NewKezico.  —  No  attachment  can  be  But  in  North  Carolina  the  coatrary 

levied   after    an    assignment   for   the  seems  to  be  the  rule.     Kruger  v.  Bank 

benefit  of  creditors  is  made,  and  an  at-  of  Commerce,  123  N.  Car.  16. 

tachment  sued  out  after  the  execution  8.  Aigellinger  v,    Whelan,  133  Cal. 

of  the  deed  of  assignment,  but  before  no;  Stephenson  v.  Jones,  84  Mo.  App. 

the   filing  of  the   assignee's   bond,  is  249;  Alpirn  v.  Goodman.  (Neb.   1902) 

properly   quashed   on   motion.     Scho-  91  N.  W.  Rep.   530.     See  also  B.   M. 

field  V,  Folsom,  7  N.  Mex.  601.  Creel  Co.  w.  Hill,  (Ky.  1899)  52  S.  W. 

Oregon.  —  An   assignment   for    the  Rep.  798. 

benefit  of  creditors  has   the  effect  of  Irrespeotire  of  Bnling  on  Plea  in  Abato- 

discharging  all  attachments  on  which  ment.  —  Bradbury  v.  Cole,  62  Mo.  App. 

judgments  have  not  been  entered;  but  263. 

the  assignment  must  cairy  with  it  the  Homnit.  —  A  judgment  of    nonsuit 

property  attached.    Josephir.  Furnish,  dissolves  the  attachment,  even  though 

27  Oregon  260.     See  also  O'Connell  v,  such  judgment  is  set  aside  upon  ap- 

Hansen,  29  Oregon  173.  peal.     Hamilton  v^  Bell,  123  Cal.  93. 
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93.     Peraoiial  Judgment  far  PlalatUt  —  See  note  I. 

d.  Other  Causes.  —  See  note  3. 
93.     See  note  i. 

93.    1.  Capiul   City  Dairy  Co.   v,  of  the  property  attached  according  to 

Plummer,  20  Ind.  App.  408.  the   terms  of    an   assignment  subse- 

In  niinoii  a  judgment  entered  upon  quently  made  impliedly  agrees  that  the 

personal  service  and  after  appearance  attachment  shall  no  longer  be  in  force, 

by  the  defendant  need  not  specifically  Marr  v,  Washburn,  etc.,  Mfg.  Co.,  167 

direct  the  sale  of  the  property  levied  Mass.  35. 

upon    under   the   attachment   writ    in  Acts  of  Officer,  —  It    is   not  a  relin- 

order  to  preserve  the  lien  thereby  ac-  quishment  ol  possession  for  the  officer 

quired,  and  a  second  levy  by  the  sherifif  to  give  to  a  third  party  claiming  title 

upon  the  property  under  a  special  exe-  permission  to  take  the  property,  if  it 

cution  neither  destroys  nor  strengthens  belongs  to  him.     Wheeler  v,  Eaton,  67 

the  existing  lien.     Hogue  v.  Corbit,  156  N.  H.  368. 

111.  540.  Where  a  levy  is  made  by  a  marshal 
In  Kentnoky  an  attachment  should  be  who  afterwards  becomes  the  receiver 
sustained  after  judgment  when  the  of  the  defendant  corporation,  it  cannot 
grounds  thereof  have  not  been  contro-  be  abandoned  by  any  acts  of  the  re- 
verted and  no  party  in  interest  has  ceiver  as  such.  National  Cash  Regis- 
moved  for  its  discharfire.  Gaar  v,  ter  Co.  v.  Broeksmit,  103  Iowa  271. 
Lyons,  gg  Ky.  672.  Amendment  of  Complaint. —  An  amend- 
In  Horl^  Carolina  the  plaintiff  is  not,  ment  of  the  petition  setting  up  a  new 
it  seems,  entitled  to  a  further  judgment  cause  of  action  will  dissolve  the  attach- 
subjecting  to  the  satisfaction  of  the  ment.  Standard  Implement  Co.  v. 
judgment  taken  upon  the  debt  the  Lansing  Wa^on  Works,  58  Kan.  125; 
property  which  has  been  attached.  Russia  Cement  Co.  v.  Le  Page  Co.,  174 
Post-Glover  Electric  Co.  v,  McEntee-  Mass.  349;  Hoi  way  v.  American  Exch. 
Peterson  Engineering  Co.,  128  N.  Car.  Nat.  Bank,  (Neb.  1902)  89  N.  W.  Rep. 
199.  382;  Meyer  v.  Brooks,  29  Oregon  203; 
8.  Snell  V.  Cummins,  67  Ark.  361.  Ex  p.  Chase.  62  S.  Car.  353;  Boyd  v. 
Where  the  Property  It  Surrendered  to  a  Beville,  91  Tex  439. 
Beoeiver  under  a  stipulation  and  order  As  will  an  amendment  whereby  a 
of  the  court  that  such  surrender  shall  corporation  is  substituted  as  plaintiff 
be  without  prejudice  to  the  rights  in  place  of  the  individual  incorpora- 
of  the  attaching  creditor,  failure  to  tors.  Fargo  v,  Cutshaw,  12  Ind.  App. 
issue  and  levy  execution  on  the  prop-  392. 

erty  attached,  within  sixty  days  after  But  amendments  to  cure  mere  de- 
final  judgment,  does  not  operate  to  fects  in  form  or  clerical  errors  do  not 
dissolve  the  attachment,  as  the  re-  affect  the  attachment.  Norris  v. 
ceiver's  possession  prevents  such  Anderson,  181  Mass.  308. 
action.  Central  Trust  Co.  v.  Wor-  Judgment  Without  Contest.  —  Where 
cester  Cycle  Mfg.  Co.,  114  Fed.  Rep.  the  defendant  abandons  its  defense, 
659.  withdraws  its  plea,  and  suffers  a  judg- 
93.  1.  Abandonment — Acts  0/ Plain-  ment  to  be  entered,  by  agreement  of 
tiff.  —  An  attachment  levied  against  the  parties,  the  lien  of  the  attachment 
partnership  property,  in  an  action  is  not  released.  State  Nat.  Bank  v, 
against  one  of  the  partners,  is  not  Union  Nat.  Bank,  168  111.  519. 
deemed  to  be  abandoned  by  the  sub-  Goneral  Judgment.  —  The  appearance 
sequent  appointment,  at  the  instance  of  the  defendant  in  the  attachment  suit 
of  the  plaintiff,  of  a  receiver  for  the  and  the  entry  of  a  general  judgment 
partnership.  Runner  v.  Scott,  150  against  him  will  not  release  the  attach- 
Ind.  441.  ment  nor  constitute  the  lien  of  the 
Nor  is  the  attachment  abandoned  by  judgment  a  general  one.  Yarnell  v. 
the  act  of  the  plaintiff  in  presenting  his  Brown,  170  III.  362. 
claim  to,  and  securing  its  allowance  SatiifiMtion  of  Judgment.  —  Upon 
by,  the  representative  of  the  deceased  satisfaction  of  judgment  in  favor  of  the 
defendant.  White  v.  Ladd.  34  Oregon  plaintiff  the  attachment  is  annulled, 
422.  and  with  it  fail  a  motion  to  vacate  and 
But  an  attaching  plaintiff  who  con-  an  incidental  reference  ordered  upon 
tents  to  a  conveyance  and  disposition  such   a   motion.      Neely  v,  Munnfch, 

Supp.  PI.  ^  Pr.— 31  48X 
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94.    7.  Betnm  of  Property.  —  See  note  i. 
9tl«     See  note  i. 

Sffaot  of  Appeal.  —  See  note  3. 

(Suptn.  Ct.  App.  T.)  27  Misc.  (N.  Y.)  such   undertaking  to  the    defendant. 

507.  Hamilton  v.  Bell,  123  Cal.  93. 

Return  of  £zeoation  TJnsatisfled.  —  In  Where  the  Attaohed  Property  Has  Been 
Nfw  York  the  attachment  is  not  dis-  Sold  under  a  lawful  order  of  the  court, 
charged  by  the  entry  of  judgment  and  the  attachment  is  afterwstrds  dis* 
against  the  defendant,  but  is  merely  solved,  the  court  should  not  order  it 
operative  thereafter  to  hold  the  lien  returned,  but  should  assess  damages 
acquired  thereby  until  execution  is-  sufficient  to  cover  the  value  of  the  prop- 
sues,  and  therefore  after  the  return  of  erty  at  the  time  it  was  seized,  and  in- 
an  execution  wholly  unsatisfied  there  terest  thereon  to  the  day  of  trial.  Nor- 
remains  no  lien  upon  the  property  by  man  v.  Fife,  61  Ark.  33. 
virtue  of  either  the  attachment  or  the  A  Writ  of  Snpersedeas  will  not  entitle 
execution.  Peetsch  v,  Sommers,  31  the  defendant  in  attachment  to  a  re- 
N.  Y.  App.  Div.  255.  turn  of  the  property  after  a  judgment 

But  in  Lant  v,  Manley,  (C.  C.  A.)  75  has  been  obtained  in  the  attachment 

Fed.    Rep.    627,    the   court   held  that,  suit  and  the  property  condemned  to  be 

under  the  Mickiqan  statutes,  a  return  sold.     Bacon  v.  Green,  36  Fla.  313. 

of  nulla  bona  on  a  first  execution  after  95.     1.  Stein  v.  Cozart,  122  N.  Car. 

judgment  is  not  a  surrender  of  the  lien  280. 

on  real  estate,  and  that  no  delay  there-  New  York.  —  The  court  has  no  au- 
after  in  issuing  a  second  execution,  ihority,  after  a  discharge  of  a  levy 
where  the  rights  of  third  parties  do  not  under  an  attachment,  to  order  either 
intervene,  will  discharge  the  attach-  party  10  the  action  to  pay  the  sheriff's 
me nt  if  such  delay  falls  short  of  clearly  poundage,  the  remedy  of  the  latter 
indicating  an  intention  to  abandon  the  being  to  hold  his  levy  until  the  pound- 
same,  age  is  paid  or  to  sue  the  party  to  the 

And  the  issuing  by  the  plaintiff  of  action  liable  therefor.      Treadwell   v. 

an    execution    which    encountered    a  John  A.  Mead  Mfg.  Co.,  75  N.  Y.  App. 

fraudulent   obstruction    and    was    re-  Div.  478. 

turned  unsatisfied,  was  held  not  to  be  Where  the  attachment  is  discharged 

an  abandonment  of  the  attachment  lien,  by  the  giving  of  an   undertaking  and 

Merchants  Nat.  Bank  v.  Greenhood,  16  such  undertaking  does   not  in   terms 

Mont.  395.  provide  for  the  payment  of  the  sheriff's 

94«    1.   See   Smith    7a    Barber,    153  fees,  they  must  be  paid  by  the  defend- 

Ind.  322.  ant  before  he  is  entitled  to  a  return  of 

The  Transferee  of  the  Title  and  Bight  the   property.      Lawlor    v.    Magnolia 

of  PossoBBion  to  the  attached  property  is  Metal  Co.,  2  N.  Y.  App.  Div.  552. 

entitled   to  a   return    thereof   to   him  3.  In  Indiana  an  appeal  by  an  attach- 

upon    the   dissolution   of    the    attach-  ment  plaintiff  from  a  judgment  for  a 

ment.     Webber  v.    Osgood,  68  N.  H.  part  only  of  its  claim,  the  ordinary  ap- 

234;  Jackson  v.   Burnett,  119  N.  Car.  peal  bond  being  given,  does  not  sus- 

195.  pend  the  operation  of  the  judgment  so 

Soi&cieney   of   Betom.  —  Where    the  far  as  it  has  the  effect  to  release  and 

sheriff  attached  some  horses  at  a  livery  discharge  the  attachment  in  excess  of 

stable,  but  did  not  remove  them  there-  the  amount  required  to  pay  the  judg- 

from,  and  after  the  dissolution  of  the  ment.     Waring  v,  Fletcher,   152  Ind. 

attachment  notified  the  keeper  of  the  620. 

stable    of     that    fact,    a    delivery    of  In  Xanaaa  an   appeal   from  a  judg- 

the  horses  by  the  latter  to  third  parties  ment  for  defendant  in  an  attachment 

who  held  a  contract  of  purchase  from  action  brought  before  a  district  court 

the  owner  was  held  to  be  a  legal  return  will  not  operate  to  continue  the  lien  of 

of  the  property.     Dishneau  v,  Newton,  the  attachment,  nor  will  a  reversal  of 

96  Wis.  531.  such  judgment  on  appeal  revive  the 

T7ndertaking  to   Be    Betnmed.  —  The  lien  to  the  prejudice  of  an  intermediate 

officer  should   return  the  property,  or,  purchaser.      Miller  v.   Dixon,  2  Kan. 

if  the  same  has  been  released  by  giv-  App.  445. 

tng  an  undertaking,  he  should  return  In  Hew  Tork  the  renditioo  of  a  judg- 
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96»    See  note  i. 

ment  for  the  defendant  destroys  and  procures  a  stay  of  proceedings,    the 

nullifies  the  warrant  of  an  attachment,  notice  of  levy  upon  the  real  estate  of 

and  while  the  defendant  may  be  en-  the  defendant  required  by  law  to  be 

titled  to  a  formal  order  declaratory  of  filed  with  the  county  clerk  will  'not  be 

that  fact,  yet,  where  plaintiff  has  ob-  canceled.      McKean    v.    National    L. 

tained  a  stay  of  proceedings  pending  Assoc,  (Supm.  Ct.  Spec.  T.)  24  Misc. 

an  appeal,   a    motion  will   not   lie   10  (N.  Y.)  511. 

vacate  the  attachment  as  there  is  noth-  96.  1.  In  Mlstoiirl,  where  an  appeal 
ing  to  vacate,  the  effect  of  the  stay  be-  lies  from  the  judgment  of  a  justice  of 
ing  not  to  continue  the  life  of  the  the  peace  and  timely  notice  of  plain- 
attachment,  but  merely  to  suspend  its  tiff's  purpose  to  take  an  appeal  is  given, 
annulment.  Friede  r.  Weissenthanner.  the  officer  should  hold  the  property  in 
(Supm.  Ci.App.T.)  37  Misc.  (N.Y.)  518.  order  to  continue  the  lien  until  the 
CaneellationofKotioe.  — Where  plain-  plaintiff  h^s  had  an  opportunity  and 
tiff,  pending  an  appeal  from  a  judg-  lime  in  which  to  perfect  his  appeal, 
ment  for  a  defendant  in  attachment,  Newman  v,  York,  74  Mo.  App.  292. 
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97.  I.  Detihitiok.  —  See  note  i . 

n.  IVDICTKENT  —  1.  In  General.  —  See  note  2, 

98.  See  notes  i,  3. 

3.  Intent  and  Overt  Act.  —  See  notes  6,  7. 


97.     1.  Graham   v.   People,  181   111. 
477,  quoting  3  Encyc.  OF  pL.  AND  Pr, 

97. 
2.  Nicholson  v.  State,  97  Ga.  672. 

Certainty  Required  in    Indictment  for 

Crime  Attempted.  —  No  greater  certainly 

or  particularity  should  be  required  in 

describing  an    attempt   to  commit    a 

felony  than  is  required  in  a  case  of 

felony  which  has  been  actually  com- 


§  4305  (Code  Iowa  1897,  §  5289),  an 
indictment  for  an  attempt  is  sufficient 
if  the  act  charged  is  stated  in  ordinary 
and  concise  language,  and  in  such  a 
manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is 
intended,  and  the  court  to  pronounce 
judgment  in  case  of  conviction.  State 
V,  Dankwardt,  107  Iowa  704. 
Averment  of  Failure  of  Attempt.  —  The 


mitted.     Baker  v.  State,  134  Ind.  657.  act  relied  upon  as  constituting  the  at- 

See  also  Proctor  v.  Com.,  (Ky.  1892)20  tempt  must  be  averred  to  have  fallen 

S.  W.  Rep.  213.  short  of  its  intended  purpose.     State  v. 

Following  Statute.  —  Where  the  Statute  Smith,  119  Mo.  439;  Gatlifl  v.  Territory, 

Denouncing  an  Attempt  Describes  All  the  2  Okla.  523. 


Material  Elements  of  the  crime,  an  in- 
dictment following  the  statute  is  suffi- 
cient. Eggart  V,  State.  40  Fla.  527; 
Stats  V.  Howard,  66  Minn.  309. 


Name  of  Person  Injured.  —  The  name 
of  the  person  upon  whom  the  attempt 
to  commit  rape  is  made  need  not  be 
alleged  in  the  indictment.     Proctor  v. 


Where  the  Statute  Does  Mot  Set  Forth  Com.,  (Ky.   1892)  20  S.    W.  Rep.  213. 

All  the  Elements  of  the  crime,  it  is  in-  See  also  Rape. 

sufficient  merely  to  follow  the  statute.  99.     1.  State  v.  Moothart,  109  Iowa 

State   V,    Dankwardt.    107    Iowa    707;  130. 

Slate  V,  Howard,  66  Minn.  309.     But  Illinoii    Statute.  —  Under    Starr    & 

in  Illinois  the  rule  is  otherwise  under  Curt.  Annut.  Stat.  111.  (1896),  c.  38,  par. 

Starr  &;  Curt.  Annot.  Stat.  111.  (1896),  591,  an  indictment  for  an  attempt  is 

c.  38,  par.  591.     Graham  v.  People,  181  sufficient  if  it  follows  the  language  of 

III.  477;  While  v.  People,  179  III.  356;  the  statute,  and  it  need  not  allege  the 

Maxwell  ;/.  People,  158  111.  248;  Scott  manner  in  which  the  attempt  was  com- 

».  People,  141  111.  195.  mitted.     White  v.  People,  179  III.  356. 

An  Indictment  Need  Not  Follow  the  8.  State  v.  Dean,  85  Mo.  A  pp.  473; 

Exact  Words  of  the  Statute,  Qwtn  though  Cave  v.  State.  33  Tex.  Crim.  335. 

the  statute  sets  out  all  of  the  elements  6.  Averment  of  Attempt  Inoludei  Intent, 

of  the  offense.     It  will  be  sufficient  if  —  Where  the  statute  making  a  certain 

the    indictment     uses    the    words    of  attempt  criminal   does  so   by  merely 

equivalent  meaning  and  import  with  providing  that  it  shall  be  unlawful  to 

those  used   by   the  statute.     State   v,  attempt  to  do  the  act  specified,  and 

West.  106  La.  274.  does  not  use  the  word  **  intent."  the 

Allegation     of     Meanf    Employed.  —  word  '*  attempt,*'  when  charged  in  an 

Where  the  statute  prescribes  the  means  indictment  under  such  statute,  neces- 

which  must  be  employed  in  order  to  sarily  includes  the  intent  to  do  the  act. 


make  the  attempt  criminal,  the  em- 
ployment of  such  means  must  be  set 
out  in  the  indictment.  Eggart  r.  State, 
40  Fla.  527;  Slate  v.  Dankwardt.  107 
Iowa  704;  Armstrong  v.  Van  De 
Vanter,  21  Wash.  682. 
In  low*.  —  Under  Co^clo^a  (1873), 


and  the  intent  need  not  be  specifically 
chaiged.  It  will  be  sufficient  to  charge 
the  attempt.  Scott  v.  People,  141  111. 
T95.  See  also  Runnells  v.  State,  34 
Tex.  Crim.  431;  Atkinson  v.  State,  34 
Tex.  Crim.  424. 
7.  Con).  V,  Peftslee,  177  Mas9.  367 
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101.    4.  Partionlarity  Required.  —  See  note  i. 

109.    IV.  ATTSMPT8  TO  CoxxiT  Abobtion.  —  See  notes  i,  2, 3. 

V.  CoNYiOTiov  OP  Attempt.  —  See  note  4. 
103.     See  note  i. 

[iitin£  3  Encyc.  of  Pl.  and  Pr.  98];  furnish  the  exclusive  method  of  charg« 

atate  V,  Frazter,  53  Kan.  87;  State  v.  ing   attempts.      An  attempt  may  be 

Smith,   119  Mo.  439;  Gatliff  p,  Terri-  charged     directly    as    a    substantive 

tory,  2  Okla.  523.  offense.     West   v.   State,   (Tex."  Crim. 

Where  the  doing  of  a  certain  thing  1893)  21  S.  W.  Rep.  686. 

with  intent  to  produce  a  criminal  re-  liiwf  of  Crime  under  Indictment  for  At 

suli  is  made  a  crime  by  the  statute,  it  tempt  to  Commit.  — =-  It  seems  that  an  in- 

is  not  necessary  to  charge  the  overt  diciment  for  an  attempt  to  commit  a 

acts  constituting  the  attempt;  but  if  crime  cannot  be  supported  by  the  prooi 

the  statute  merelv  denounces  an  at-  of  the  crime  itself .     Graham  zf.  People, 

tempt  to  commit  a  crime,  the  acts,  etc.,  iSi  III.  477. 


done  pursuant  to  the  intent  to  commit 
the  crime  must  be  alleged  in  the  indict- 
ment. State  V,  Crews,  128  N.  Car. 
581. 

101.     1.  State  V.  Smith,  119  Mo.  439. 

103*  1.  Scott  V.  People,  141  III. 
195;  Slate  zf,  Moothart,  109  Iowa  130; 
State  V,  Crews,  128  N.  Car.  581. 

MaMaohniotts  Statntat.  —  Com.  v. 
Surles,  165  Mass.  59. 

8.  State  V.  Moothart,  109  Iowa  130; 
State  V.  Dean,  85  Mo.  App.  473;  State 
V,  Crews,  128  N.  Car.  5S1;  Cave  r. 
State.  33  Tex.  Crim.  335. 

8.  Cave  v.  State,  33  Tex.  Crim.  335. 

4.  Georgia,  —  See  3  Code  Ga..  §  1035: 
Brownlow  v.  State,  112  Ga.  405;  Lowe 
r.  State,  112  Ga.  189. 

Iowa. — State  v,  Austin,  109  Iowa 
118. 

Kanscu,  —  See  Gen.  Stat.  Kan.,  c. 
102,  g  231;  State  V.  Frazier,  53  Kan.  87. 

Michigan,  —  People  v,  Webb,  127 
Mich.  29. 

New  Jersey, — See  Gen.  Stat.  N.  J., 
p.  1 130,  par.  52;  Marley  v.  Slate,  58  N. 
J.  L.  207. 

Ohio.—  See  Bates's  Annot.  Stat.  Ohio 
(1897),  §  7316;  Donaldson  v.  State,  5 
Ohio  Cir.  Dec.  98;  State  v.  Springer,  4 
Ohio  Dec.  169. 

Texas.  —  McAdoo  v.  Slate.  35  Tex. 
Crim.  603. 


Indictment  for  Aasanlt  with  Intent  to 
Commit  Crime. —  Under  an  indictment 
for  assault  with  the  intent  to  commit  a 
crime,  a  conviction  for  an  attempt  to 
commit  such  crime  may  be  had.  Peo« 
pie  V.  Burns,  (Cal.  1902)  69  Pac.  Rep. 
16;  People  V.  Gardner,  98  Cal.  127; 
People  V.  Lee  Kong,  95  Cal.  666. 

The  two  crimes,  however,  are  differ- 
ent, and  where  there  is  no  statute  or 
law  making  a  mere  attempt  criminal, 
a  conviction  for  an  attempt  to  commit 
a  crime  cannoi  be  had  under  an  indict- 
ment for  an  assault  with  the  intent  to 
commit  such  crime.  Schmidt  v.  Her- 
berth,  50  La.  Ann.  375. 

103.  1.  In  Texas  a  conviction  for  an 
attempt  to  rape  cannot  be  had  under 
an  indictment  for  assault  with  intent 
to  commit  such  crime.  The  reason  is 
found  in  Pen.  Code  Tex.,  art.  640, 
which  by  its  pc .  uliar  wording  excludes 
the  possibility  of  there  being  an  at- 
tempt if  there  is  an  assault.  Under 
this  statute  it  has  been  held  that  an  at- 
tempt to  rape  is  something  in  the 
nature  of  preparation,  etc.,  which  falls 
short  of  either  an  assault  with  intent 
to  rape  or  the  accomplishment  of  the 
actual  crime,  and  hence  that  when  the 
assault  commences  the  attempt  ceases, 
the  two  crimes  being  blended  into  one. 
Taylor  v.  State.  (Tex.  Crim.  1902)  69  St 


Attempt  May  Be  Charged  Directly.  —  W.  Rep.  149;  Warren  v.  State,  38  Tex. 

The  fact  that  a  conviction  for  an  at-  Crim.    152:  Reagan  v.  State,  28  Tex. 

tempt  may  be  had  under  an  indictment  App.  227;  Melton  v.  State,  24  Tex.  App. 

for    the    crime     attempted    does    not  284;  Milton  v.  Slate,  23  Tex.  App.  204. 
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ATTORNEYS. 

1  OS.    L  AcTiOH  BT  Attorkets  TOR  Fe£8  —  1.  Form  of  Action. 

—  See  note  2. 

Common  Counts.  —  See  note  3. 

Under  Code  Praotioe.  —  See  note  4. 

2.  Action  at  Law    -  Fund  in  Court  —  See  notes  5,  6. 

106,  4.  Allegation  of  Admission  to  Bar.  —  See  note  2. 

107,  6.  Issue.  —  See  note  i.    See  also  Assumpsit. 

106.    2.  See  Funk  v.  Mohr,  185  111.  6.  Weigand  v.  Alliance  Supply  Co.. 

395:  Gorrell    v.   Payson,   170  111.  213;  44  W.  Va.  133.     See  also  Rumsey  v. 

Sleyer  v.  McCunriber,  75  111.  App.  119:  Peoples    R.   Co.,   84    Mo.    App,   508; 

Smedley  v.  Grand   Haven,  125  Mich.  Campbell     i/.     Provident    Sav.,    etc., 

424;  Dawson   v.   Peterson,    no  Mich.  Soc,  (Tenn.  Ch.   1900)  61  S.  W.  Rep. 

431:  Lungerhausen  v.  Crittenden,  103  1090;  Claflin  v.  Benneii,  51  Fed.  Rep. 

Mich.  173.  693,  affirmed  Blair  v,  Harrison,  (C.  C. 

Where  an  Attorney  Ib  Disdharged  With-  A.)  57  Fed.  Rep.  257. 

out  Caose  his  remedy  is  an  action  for  106.    2.   Qoantom    Kemit   —    Call- 

breach    of    contract.       A    declaration  fornia.  —  It  seems  to  be  unnecessary, 

upon  the  contract  as  if  constructively  in  California,  to  allege  in  an  action  for 

performed    is    not    good.      Likewise,  a  quantum  meruit  that  the  plaintiff  is  a 

where  there  is  an  express  contract  and  duly  qualified  attorney,  there  being  no 

part     performance,      the      attorney's  law  in  that  stale  prohibiting  a  recovery 

ren>edy   is   an   action   for  a  quantum  by  persons  other  than  attorneys  of  the 

meruit  or    for  a  breach  of    contract,  reasonable  value  of  their  services  ren- 

Henry  v,  Vance,  (Ky.  1901)  63  S.  W.  dered  in  a  litigation  at  the  defendant's 

Rep.  273.  request.     Miller  v,  Ballerino,  135  Cal. 

8.  See   White   «/.   Tolliver,  no  Ala.  566,  571. 

300:  Humes   v,   Decatur   Land   Imp.,  107.     1.  Ezpreis    Contract.  —  In    an 

etc.,  Co.,  98  Ala.  461 ;  Gilbert  v.  Fay,  4  action   on   an   express  contract   for  a 

App.  Cas.  (D.  C.)  38;  People's  Casualty  specific  fee,  the  reasonable  value  of  the 

Claim  Adjustment  Co.  v.  Darrow,  172  services    performed   is    not   in   issue. 

111.  62.  Rockwell  Stock,  etc.,  Co.  v.  Castroni, 

4.  Holmes  v.  Holland,  11  Ohio  Dec.  6  Colo.  App.  528.     See  also  Reynolds 
(Reprint)  768.  z/.  Sorosis  Fruit  Co.,  133  Cal  625.     Bui 

Fee  Pleaded  as  Bet-off.  —  An  attorney  see  People's  Casualty  Claim  Adjust- 

may  plead  his  claim  for  fees  as  a  set-off  ment  Co.  z/.  Darrow,  172  111.  62.     See 

in  a  suit  in  equity  for  an  accounting,  also  Holmes  v,  Holland,  11  Ohio  Dec. 

McCracken  c/.  Harned,  59  N.  J.  Eq.  190.  (Reprint)  768. 

Bad  Faith  at  Defense.  —  Bad  faith  on  Express  Contract  for  Indefinite  Fee,  — 

the  part  of  an  attorney  as  a  defense  in  Under  a  declaration  upon  a  contract 

an  action  for  his  fees  must  be  specially  providing  for  the  payment  of  a  *'  good 

pleaded.    Ditmas  v.  Hitchings,  (Supm.  fee,"  the  plaintiff  may  recover  upon  a 

Ct.  Gen.  T.)  29  N.  Y.  Supp.  776.  quantum  meruit,    Fairbanks  e^.  Weeber, 

5.  Trial  Judge  as  Arbitrator  Between  15  Colo.  App.  268. 

Attorney  and  Client. —  It  seems  that  I  he  Express  Contract  for  Contingent  Fee, 

matter  of  compensation  of  an  attorney  —  Under  a  contract  tor  contingent  fees 

may  be  submitted  to  the  arbitration  of  an   attorney   has  (i)  the   right   to  an 

the  judge  of   the  court  in    which  the  actual  performance  on  the  part  of  the 

case  is  tried,  and  that  the  award  of  defendant:  (2)  the  right  to  compensa- 

such  judge  will  have  the  effect  of  a  tion  in  damages  for  loss  suffered  by 

judgment.     Whitney  v.  New  Orleans,  reason  of  the  failure  of  the  defendant 

(C.  C.  A.)  54  Fed.  Rep.  614.  to  keep  his  contract;  and  either  relief 
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i07,    U  ACTI0H8  AOAIHST  ATT0BVEY8  —  1.  For  Hegligence. 

—  See  note  2. 

Beelaratioii  or  Complaint.  —  See  note  3. 
108,     2.  For  Honey  Collected.  —  See  note  i. 

m.   SVHMABT    PBOCEEDINGS    AOAINST     ATTOBKETS  —  1. 
Oenerally  —  On  What  Jnriidiotion  Based.  —  See  note  2. 

may  be  granted   under  a  declaration  1893)  34  Pac.  Rep.  iiS;  Kruger  z^.  Mer- 

averring  that  the  plaintifif  is  entitled  to  guire,    130    Cal.    621;    O'Hailoran    v. 

compensation  out  of  the  proceeds  of  a  Marshall.   8    Ind.    App.   304:    Carr  v. 

certain  judgment,   that  he  performed  Glover,    70   Mo.   App.   242;  Patterson 

the  services  which    resulted   in   such  v.  Powell,  (N.  Y.  City  Ct.  Gen.  T.)  31 

judgment  and  recovery,  and  that  the  Misc.  (N.  Y.)  20;  Kissam  v.   Bremer- 

defendant   refused    to    allow    him    to  man,  44  N.  Y.  App.  Div.  588.     See  also 

share   in   the   proceeds  so   recovered.  Kepler   v.   Jessup,   11   Ind.  App.  241; 

Hazeltine  v.  Brockway,  26  Colo.  291.  CuUison  v.  Lindsay.  108  Iowa  124. 

Quantum  Meruit.  —  In  an  action  for  a  8.  Sufficient    Declaration.  —  An  aver- 

guantum  meruit  the  issue  is  the  value  ment  thai   the  negligence  was  not  due 

of  the  services,  and  proof  of  a  contract  to  a  mistake  of  law  is  unnecessary.     If 

for  a  specific  fee  would  be  a  variance,  an  alleged  mistake  be  made  under  a 

Roche  V.   Baldwin,  135  Cal.  522;  Gil-  mistake  of  law.  such  fact  is  a  matter 

bcri  V.  Fay,  4  App.   Cas.  (D.  C.)  38;  of  defense.     Humboldt   BIdg.  Assoc. 

Wells  V,  Haynes,  loi  Ga.  841.  Co.    v.    Ducker,   (Ky.^  1901)  64  S.  W. 

The  Issue  Is  the  Customary  Compensa-  Rep.  671. 

tion  for  similar  services,  not  the  rea-  108.     1.  Madden    v.   Watts,    59    S. 

sonable   value    thereof.      Levinson  v.  Car.  81  [quoting  3   Encyc.  ok  Pl.  and 

Sands.  74  111.  App.  273;  National  Home  Pr.  108];  Leigh   v.   Williams,  64  Ark. 

Bldg.,  etc.,  Assoc,  v.  Fifer,  71  111.  App.  165;  Pierce  v.   Underwood,  103  Mich. 

295  62.     See  also  Metz  v.  Abney,  64  S.  Car. 

The   Necessity  for    the    Services    for  254.     But  see  Cox  v,  Delmas,  99  Cal. 

which  the  compensation  is  claimed  is  104. 

also  one  of  the  issues  in  an  action  for  Set-off.  —  Dale  v.  Richards,  21  D.  C. 

vl  quantum  meruit,     Artz  r.  Robertson,  312;  Bingham  v,  Spruill,  97  111.  App. 

50  111.  App.  27.  374. 

Suit  in  Equity  upon  Express  Contract.  2.  Union  Bldg.,  etc.,  Assoc,  z'.  Soder- 

—  Where,  in  a  suit  in  equity  foi  ths  quist,  115  Iowa  695;  Downs  v,  Davis, 
recovery  of  an  attorney's  fee  under  an  113  Iowa  529;  Mundy  v,  Schantz,  52  N. 
express  contract,  the  evidence  was  in-  J.  £q.  744;  Dailey  v,  Willbrock,  65  N. 
sufficient  to  justify  the  recovery  of  the  Y.  App.  Div.  523. 

whole  fee,  it  was  held  that  the  court.  Dishonesty  Essential  to  Jurisdiction. — 
und^er  a  prayer  for  general  relief,  might  The  misconduct  relied  on  as  grounds 
allow  a  recovery  of  the  quantum  meruit^  for  summary  proceedings  must  be  dis- 
although  the  averments  of  the  petition  honest,  oppressive,  or  illegal.  Tate  v. 
would  not  have  been  sufficient  to  au-  Field,  60  N.  J.  £q.  42;  Strong  z/.  Mundy, 
thorize  such  a  recovery  at  law.  Hargis  52  N.  J.  Eq.  833.  Contra^  Union  Bldg.. 
V.  Louisville  Gas  Co.,  (Ky.  1893)  22  S.  etc.,  Assoc,  v.  Soderquisi,  115  Iowa  695. 
W.  Rep.  85.  What  Is  Dishonesty.  —  False,  ex- 
107.  8.  Currey  v.  Butcher,  37  Ore-  orbitant,  and  unreasonable  charges 
gon  380,  citifig  3  Encyc.  of  Pl.  and  made  by  an  attorney  constitute  such 
Pr  107.  dishonest,  oppressive,  and  illegal  con- 
Attorney  Liable  in  Case. —  Hill  v.  duct  as  will  authorize  summary  pro- 
Montgomery,  84  111.  App  300,  affirmed  ceedings  against  him.  Tate  v.  Field, 
184   111.    220;     Goldzier    v.    Poole,    82  60  N.  J.  Eq.  42. 

111.  App.  469.     See  also   Pinkston   v.  Nature  of  Proceeding.  —  A  summary 

Arrington,  98  Ala.  489;    Morrison  v,  proceeding    is    not    an    action,  but  a 

Burnett,  56  III.  App.  129.  special     proceeding.       Union      Bldg., 

Negligence    ss   Counterclaim. —  Dam-  eic,   Assoc,   v.  Soderquist,    115   Iowa 

ages  to  a  client  caused  by  his  attorney's  695. 

negligence  may  be  set  up  as  a  counter-  Affidavits  in  Support  of  Motion.  —  A 

claim  in  an  action  by  the  attorney  for  motion  by  a  client  to  compel  his  attor- 

his   fees.      Hinckley    v,    Krug,   (Cal.  ney  to  pay  over  moneys  collected  in 
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lOO.    3.  When  Summary  Proceeding  Lies.  —  See  note  i. 
no.    8.  Cross-demand  of  Attorney.  —  See  notes  i,  2. 
4.  Where  to  Institute  Proceeding.  —  See  note  3. 

his   professional    capacity   cannot    be  sufficiently  supported  to  call  for  more 

supported    by    ex  parte   affidavits;    it  than  formal  investigation.     Matter  of 

must  be  supported  by  such  evidence  as  Tracy,  i  N.  Y.  App.  Div.  113,  affirmed 

would  be  admissible   in  civil  actions.  149  N.  Y.  60S. 

Union  Bldg.,  etc.,  Assoc,  v,  Soderquist,  Jorisdietion  Not  Ousted  by  Statute  Pr». 

115  Iowa  695.  Tiding  for  Belease  of  Liens.  —  A  sum- 

SnffldoB^  of  Petition  —  Signature.  —  mary  proceeding  is  not  affected  by  a 
The  petition  in  summary  proceedings  statutory  provision  (Code  Iowa,  §  331) 
must  be  signed,  if  possible,  by  the  pe-  for  the  release  of  the  attorney's  lien 
titioners  themselves.  The  attorney  for  which  requires  the  client  to  proffer 
the  petitioners  cannot  institute  such  security  for  the  payment  of  ihc  lien  be- 
proceedings  by  a  petition  signed  by  fore  the  attorney  can  be  subjected  to  a 
him  and  based  upon  knowledge  and  penal  action  for  withholding  the 
belief.  The  mere  fact  that  the  clients  money.  And  such  security  is  not  re- 
reside  in  another  state  and  are  absent  quired  before  proceedings  summarily 
will  not  authorize  their  attorney  to  in-  for  the  money.  Union  Bldg.,  etc., 
stitute  such  proceedings.  Curtis  v.  Assoc,  c/.  Soderquist,  115  Iowa  695. 
Meyer,  51  N.  Y.  App.  Div.  434.  2.  Mundy  v.  Schantz,   52  N.  J.  Eq. 

14W«     1.  See  Farrar  v,   Farrar,  104  744;  Matter  of  Martin,  73  N.  Y.  App. 

Iowa  631;    Matter  of   Holland    Trust  Div.    505;    Thomasson    v.    Latourette, 

Co.,  76  Hun  (N.  Y.)  323.  63   N.    Y.    App.    Div.   408;    Matter  of 

INsoretion  of  Oonrt. —  Keeney  v.  Tred-  Borkstrom,   63    N.   Y.    App.    Div.    7, 

well,   71  N.  Y.  App.   Div.   521;  Matter  affirmed  i68  N.  Y.  639. 

of  Pollock,  69  N.  Y.  App.  Div.  499.  Question  Determinable   by  Beferee.  — 

Where  there  b  a  Conflict  as  to  the  Gillespie  v.  MuIhoUand,  (C.  PI.  Gen. 

Amount  due  from  the  attorney  to  his  T.)  12  Misc.  (N.  Y.)  40,  affirming  (N. 

client  reference  may  be  had  in  sum-  Y.  City  Ct.  Gen.  T.)  8  Misc.  (N.  Y.) 

mary  proceedings,  to  the  end  that  the  511. 

court  may  adjudge  the  payment  of  the  Court's  Equitable  Power  Ayailable  to 

proper  amount.     Raby  z^.  Mack,  29  N.  Settle    Disputes    Between    Attorney  and 

v.  App.  Div.  225.  Client.  —  Gillespie   v,    Mulholland,  (C. 

Siunmary  Prooeedlngs  Vot  Ayailable  to  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  40. 

Snforee  Stipulations.  —  Stipulations  be-  Set-off.  —  In    summary    proceedings 

tween  an  attorney  and  his  client  that  the  court  may  adjust  set-offs  claimed 

the  attorney  shall  prosecute  certain  ac-  by  the  attorney  on  account  of  fees  or 

tions  and  pay  other  lawyers  for  assist-  other  professional  charges  for   which 

ance  cannot  be  enforced  by  summary  he   has  a  lien   on   the   money  sought 

proceedings.     Berks  9.  Hotchkiss,  82  to  be  recovered.       Union  Bldg.,  etc., 

Hun  (N.  Y.)  27.     See  also  Snelson  v.  Assoc,  v.  Soderquist,  115  Iowa  695. 

Pickard,  18  Utah  436.  8.  Different  Courts.  —  Where  alimony 

BfiBCtofOamishment  Against  Attorney,  decreed  by  a  Qourt  of  chancery  in  New 

—  Where  the  failure  of  an  attorney  to  Jersey  is  collected  by  legal  proceedings 

pay  over  to  his  client  money  collected  m  New  York  by  the  same  attorney  who 

in  the  latter's  behalf  involves  no  breach  conducted   the    alimony    proceedings, 

of  legal  duty  on  the  attorney's  part,  he  such  attorney  being  a  solicitor  in  chan- 

may  set  up  as  a  defense,  in  summary  eery  in  New  Jersey  and  also  an  attor- 

proceedings  by  the  client,  the  fact  that  ney   at    law   in    New   York,    the  New 

the  money  has  been  garnished  in  his  Jersey  Court  of  Chancery  has  jurisdic- 

hands    by  a    creditor  of    the    client,  tion  of  summary  proceedings  to  compel 

Ewing  V,  Freeman,  103  Ga.  8 it.  him   to   account  to  his  client  for  the 

110,     1.  Jurisdiction    Not  Ousted  by  money  so  collected.     Lynde  v.  Lynde, 

Here   Aisertioti    of   Counterclaim.  —  In  (N.  J.  1902)  52  Atl.  Rep.  694. 

order  to  prevent  the   exercise  of   the  Venue.  —  The   Proper    Venue    is   the 

court's  summary  power  to  compel  pay-  county  having  jurisdiction  of  the  ac- 

men t  of  money  ^y  an  attorney  to  his  tion  in  connection  with  which  the  at- 

client,  the  attorney  must  do  something  torney  was  acting   when  he  received 

more  than  make  assertions  by  way  of  the  money.     It  seems,  however,  that 

counterclaim.     The  assertions  must  be  there  may  be  cases  where  the  proceed- 
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111.    6.  Relation  of  Attorney  and  Client  Hnst  Exist.  —  See 
note  I. 

AetiBg  in  Profesiional  Charaoter.  —  See  note  2. 
113,     6.  Action  as  Bar  to  Summary  Proceeding.  —  See  note  i. 

ings  may  be  instituted  for  moneys  re-  over.      Union    Bldg..   etc.,   Assoc,   v. 

ceived  by  an  attorney  in  transactions  Soderquist,  115  Iowa  695. 

not  connected  with  any  proceedings  in  Gonient     Cannot     Coiner    Joriadiction 

court,   and   in   that  event  the  proper  where  the  relationship  of  client  and  at- 

venue  is  the  county  of  the  attorney's  torney  does  not  in  fact  exist.     Matter 

residence.     Union  Bldg.,  etc.,   Assoc,  of  Langslow.  167  N.  Y.  314. 

V.   Soderquist,  115  Iowa  695.  Bnnunary  Proceedings  by  Assignee. — 

Change  of  Venue  is  not  available  in  Where,  pending  a  suit,  the  plaintifT's 

summary  proceedings    against  attor-  claim  is,  by  the  advice  of  his  ailorney, 

neys.      Union   Bldg.,   etc.,   Assoc,   v,  assigned  to  a  third  party,  but  no  formal 

Soderquist,  115  Iowa  695.  assignment    is    executed    until    after 

111.     1.  Matter  of    Langslow,    167  judgment,  the  asMgnee  may  maintain 

N.  Y.  314;  Matter  of  Redmond,  54  N.  summary  proceedings   to  compel  the 

Y.  App.  Div.  454;  Curtis  v.  Meyer,  51  attorney  to  pay  the  money  collected 

N.  Y.  App.  Div.  434;  Matter  of  Hille-  upon    such    judgment.      Gillespie    v. 

brandt,  33  N.  Y.  App.  Div.  191;  Harris  Mulholland,  (C.  PI.  Gen.  T.)  12  Misc. 

V.    Elliott,    19   N.   V,   App,    Div.   60;  (N.  Y.)  40. 

Matter  of  Ham  man  n  (Supm.  Ct.  Spec.  Bnmmary  Proceedingi    Not   Available 

T*)  37    Misc.  (N.   Y.)  417.      Compare  in  Controyerties  Between    Attorneys. — 

Snelson  v.  Pickard,  18  Utah  436.  Where  one  of  two  attorneys  collects  a 

Where  tiie  Claim  Is  Merged  in  a  Con-  fee  due  to  both,  summary  proceedings 

traet  Debt   summary  proceedings  will  will    not    lie    to    enforce  a    division, 

not  lie  to  collect  it.     Matter  of  Neville,  Downs  r.  Davis,  113  Iowa  529. 

71  N.  Y.  App.  Div.  102.  2.  Matter  of  Hammann,  (Supm.  Ct. 

A  Controversy  as  to  Whether  the  Bela-  Spec.  T.)  37  Misc.  (N.  Y.)  417. 

tion  of  Attorney  and  Client  Existed  when  113.    1.  Judgment  in  Action  Hot  Bar 

the  money   was  received  by  the  attor-  to    Summary  Proceedings.  —  Gabriel   r. 

ney  does  not  deprive  the  court  of  juris-  Schillinger   Fire    Proof   Cement,  etc., 

diction  of   a  summary  proceeding  to  Co.,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N. 

compel  the  attorney  to  pay  the  money  Y.)  313. 
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AUDITA  QUERELA. 

lis.    L  DsFiHiTiov  —  Hatube  of  Peogeebivo.  —  See  notes 

1,3. 
114.    n  Week  It  Will  Lie.  —  See  note  4. 

llcS,  See  note  i. 

119.  m.  Whev  It  Will  Hot  Lie.  —  See  note  i. 

130.  See  note  2. 

134.  Vm  Judgment.  —  See  note  4. 

113.  1.  Fischer  V.  lohnson,  74  Mo.     misunderstanding  between  his  agent 
App.  64 ,  and  the  plaintiff's  attorney,  but  with- 

S.  Jnstio6*B  Jadgmonts.  —  See  Sawyer  out  fraud  on  the  part  of  the  attorney, 

V.  Cross,  65  Vt.  158.  will    not    support    audita    querela    to 

114.  4.  Sabseqaent    Jttdgments    Be-  vacate  the  judgment.     Walter  v,  Foss, 
lating  to  Same  Salijeot  Mattsr.  —  Audita  67  Vt.  591. 

querela  will  not  lie  on  account  of  sub-        130.    3.  Erroneous  Taxation  of  Cost. 

sequent  judgments  involving  the  sub-  —  It  is  doubtful  whether  audita  querela 

ject-matter  of  the  judgment  attacked,  is  ever  available  for  the  correction  of 

unless  such   judgments  constitute  an  an  erroneous  taxation  of  cost.     But  if 

adjudication  of  the   matters  involved  it  is  available  it  will  not  lie  where  the 

in  the  judgment  sought  to  be  vacated,  erroneous  taxation  was  not  procured 

Fischer  v.  Johnson,  74  Mo.  App.  64.  by  fraud,  and   where  there  has  been 

!!«(•     1.  Sawyer  z/.  Crosb,  65  Vt.  15S.  no  offer  to  pay  the  legal  part  of  the 

119.     1.  Sawverv.  Cross,  66  Vt.  6r6.  judgment.      Rickard   i/.    Fisk,   66  Vt. 

Jurisdiction  Hot  Conferred  by  Mistake  675. 

Withont  Fraud. —  Failure  of  the  defend-        1 34.    4.  Stroheim  v,  Deimel,  46  U. 

ant  to  enter  an  appearance,  due  to  a  S.  App.  644. 
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AWARDS. 

13T,    I  Actions  at  Law  to  Enforce  Awabb  — 1.  Bight  to 
Bring  Action.  —  See  note  i. 

138.  See  note  i. 

139.  S.  Forms   of  Action  —  a.  Assumpsit.  —  See   notes  2, 

3.  4»  5- 

130.    b    Debt  —  On  Award.  —  See  note  i. 

133.    4.  Declaration  or   Complaint  in  Action  on  Award — a. 

How  TO  Set  Forth  Award.  —  See  note  i. 

b.  Allegations  —  in  General.  —  See  notes  2,  3,  4. 

197.     1.  Iowa,  —  See  West  v.  Averill  190.     1.  Debt.  —  See  Wood  v.  Bangs, 

Grocery  Co.,  109  Iowa  488;  Skrable  v.  2    Penn.    (Del.)    435;     Macdonald    v. 

Pryne.  93  Iowa  691.  Bond,  195  III.  122;  Luther  v,  Medbury, 

Snlimiiidon  to  Aaeertaln    Damagef  or  18  R.  I.  141. 

Amount  Dne.  —  No  action  will  lie  upon  133.     1.  See   Macdonald   v.    Bond, 

an  award  under  a  submission  to  ascer-  195  III.  122. 

tain  damages  or  merely  the  amount  Itemised  Claim  Unnecessary.  —  In   an 

due   from   one  of    the    parties  to  the  action  upon  an  award  it  is  unnecessary 

other.     In  such  case  the  action  must  for  the   plaintiff  to  itemize  the  claim 

be  upon  the  original  cause;  or,  if  there  forming   the     subject-matter    of     the 

has  been  a  promise  to  pay  the  award,  award.       Needham     v.     Blythewood, 

upon   such  promise.     Stockton    Com-  (Tex.  Civ.  App.   1901)  61  S.  W.   Rep. 

bined  Harvester,  etc.,  Works  v.  Glen's  426. 

Falls  Ins.  Co.,  98  Cal.  557;  Stockton  FiUng  Copy  with  Complaint.  —  See  also 

Combined    Harvester,  etc..   Works   v,  Mand  7.  Patterson.  19  Ind.  App.  619. 

Hamburg    Madgebarg    F.    Ins.    Co.,  Contra^   Littleton    v.   Patton,    112  Ga. 

(Cal.  1893)  33  Pac.  Rep.  638;  Stockton  438. 

Combined  Harvester  Works  c/.  Ham-  2.    Littleton     v,     Patton,     112    Ga. 

burg   Madgeburg    F.    Ins.   Co.,   (Cal.  438   \ciHng  3  Encyc.  of   Pl.    and  Pr. 

1893)33  Pac.  Rep.  638;  Stockton  Com-  133];  Mand  ••.  Patterson,  19  Ind.  App. 

btned  Harvester  Works  v,  Hartford  F.  619. 

Ins,  Co  ,  (Cal.  1893)  33  Pac.  Rep.  637.  8.  Littleton   v,   Patton,  112  Ga.  438 

13II.     1.  Contra.  —  Older  r.   Quinn,  Uiting '^  Encyc.  of  Pl.  and  Pr.  133]; 

89  Iowa  445.     See  also  Climenson  v.  Mand  v,  Patterson,  19  Ind.  App.  619. 

Climenson,  163  Pa.  St.  451.  No  Allegation  of  Written  Sahmission  Is 

1M«    S.  See  Thomas  v.  Heger,  174  Neoeiaary,  although  the  case  be  one  in 

Pa.  St.  345;  Climenson  v,  Climenson,  which  only  a  written  submission  would 

163  Pa.  St.  451;  Parker  v.  Dorsey,  68  be  valid,  it  being  presumed,  in  the  ab- 

N.  H.  181.  sence  of  any  showing  to  the  contrary, 

A  Connt  Baaed  upon  a  Breaeh  of  a  Con-  that  the  parties  complied  with  the  law, 

traet  May  Be  Joined  with  One  upon  the  and  hence  that  the  submission  was  in 

Award,  even  though  the  counts  are  for  writing.     Brown  v.  Mize,  119  Ala.  10. 

the  same  cause  of  action.     Rawlinson  4.  Littleton   r.  Patton,   112  Ga.  438 

V,  Shaw,  117  Mich.  5.  Viting  3  Encyc.  of  Pl.  and  Pr.   133]; 

8.  Macdonald  v.  Bond,  195  III.  122,  Couch  v.  Harrison.  68  Ark.  580. 

affirming^  111.  App.  116;    Rawlinson  Diitinotion  Between  Oral  and  Written 

V,  Shaw.  117  Mich.  5.  Submission.  —  If  the  submission  be  oral, 

4.  Gray  v.   Reed,  65  Vt.  178.     Com-  the  substance  thereof  must  he  set  out; 
pare  Macdonald  v.  Bond,  195  111.  122.  if  written,  the  submission  itself   must 

5.  Contra.  —  Macdonald  v.  Bond,  195  be    made    a    part    of    the  complaint, 
in.  122,  affirming  96  111.  App.  1 16.  Mand  v.  Patterson,  19  Ind.  App.  619. 
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134.     See  notes  i,  4. 

Cononrrent  Aoto.  —  See  note  6. 
139.     Promise  to  Perform.  —  See  note  3. 

138,    6.  Pleas  and  DefenseB  to  Actions  on  Award  —  b.  Excess 
OF  Jurisdiction.  —  See  note  4. 

d.  No  Submission.  —  See  note  8. 

141.    /.   No  Award  —  when  Plea  Bad  ai  Amounting  to  General  Issae. 
—  See  note  1 . 

146.  7.  Demurrer.  —  See  note  6. 

147.  II.  Award  as  Depevsb  to  Action  at   Law — 1.  In 

General  —  See  note  .3. 

148*     American  Bnle.  —  See  note  2. 

2.  How  Set  Forth.  —  See  note  3. 

Allegation  of  Age  of  Parties  Unneoes-  138*    4.  Separable  Awards.  —  Where 

sary.  —  The  cotnpiaint  need  not  allege  ihe  arbitrators  after  making  an  award 

that  the  parties  to  the  submission  were  attempt  to  make  a  further  award  upon 

of  age,  this  being  presumed  in  the  ab-  matters  not  submitted,  the  two  awards 

sence  of  any  showing  to  the  contrary,  are  separable,  and  the  excess  of  juris- 

Brown  v.  Mize,  119  Ala.  10.  diction   in    making  the  second  award 

134.  1.  Mand  v,  Patterson,  19  Ind.  cannot  be  pleaded  as  a  defense  to  an 
App  619.  action  upon  the  first.     Allen-Bradley 

Distinction  Between  Oral  and  Written  Co.  v,  Anderson,  etc.,  Distilleries  Co., 

Awards.  —  If  an  award  be  oral,  the  sub-  99  Ky.  31  x. 

stance  thereof  must  be  set  out;  if  it  be  S.  Frand  in  Inducing  Snbmission  may 

written,  the  award  itself  must  be  made  be  pleaded,  but  cannot  be  proved  un- 

a  part  of  the  complaint.     Mfand  z/.  Pat-  der  a    general    denial.      It   must    be 

terson,  19  Ind.  App.  619.  specially  pleaded.     Connecticut  F.  Ins. 

Compliance  by  the  Arbitrators  with  the  Co.  v,  OTallon,  49  Neb.  740. 

Boles  Prescribed  by  the  Sabmiuion  and  141.     1.  See    Anderson    v.   Miller, 

intended  to  govern  their  deliberations  108  Ala.  171,  wherein  the  general  issue 

and  control  their  decisions   need   not  and  the  plea  of  no  award  were  both 

be  alleged.    Terry  v,  Moore,  (C.  PI.  pleaded. 

Gen.  T.)  3  Misc.  (N.  Y.)  285.  146.    6.  Exoess  of  Jnrlsdiotion.  —  A 

4.  Mand  v.  Patterson,  19  Ind.  App.  demurrer  for  excess  of  jurisdiction  will 

619.  not  lie  where  it  appears  that  a  portion 

6.  Parrish  v,  Higinbotham,  39  Ore-  of  the  award  was  within  the  jurisdic- 

gon  598.  tion  of  the  arbitrators,  and  that  such 

135.  8.  Couch  V,  Harrison,  68  Ark.  portion  is  separable  from  that  which 
580.  But  see  Fooks  v.  Lawson,  i  Marv.  was  in  excess  of  jurisdiction.  Brown 
(Del.)  115.  V,  Mize,  119  Ala.  10. 

Where  the  Submission  Is  Merely  to  147.  8.  Award  as  Ground  for  De- 
Ascertain  Damages,  or  the  amount  of  mnrrer.  —  A  complaint  showing  that 
money  due  between  the  parties,  the  the  claim  sued  on  has  been  submitted 
complaint  must  allege  a  promise  by  to  arbitration  and  that  an  award  has 
the  defendant  to  perform,  that  is,  to  been  made  is  demurrable.  Robinson 
pay,  the  action  in  such  case  being  v.  Templar  Lodge  No.  17,  97  Cal.  62. 
really  upon  the  new  agreement  and  Sabmission  Pending  Action  operates  to 
not  upon  the  award.  Stockton  Com-  discontinue  the  action.  Sohns  v, 
bined  Harvester,  etc..  Works  v.  Glen's  Sloteman,  85  Wis.  113. 
Falls  Ins.  Co.,  q8  Cal.  557;  Stockton  149.  2.  See  Fortune  v,  Killebrew, 
Combined  Harvester,  etc.,  Works  v,  (Tex.  Civ.  App.  1893)  21  S.  W.  Rep. 
Hamburg  Madgeburg  F.  Ins.  Co.,  (Cal.  986. 

1893)  33  Pac.  Rep.  638:  Stockton,  etc.,  8.  The  Bnle  Applicable  to  Seplioation. 

Agr.  Works  v.  American  F.  Ins.  Co.,  —  The  rule  announced  in  the  text  is 

(Cal.  1893)  33  Pac.  Rep.  638:  Stockton  applicable  also  where  a  replication  sets 

Combined    Harvester,  etc.,   Works  v,  up  an  award  as  a  bar  to  a  set-off  filed 

Hartford   F.   Ins.  Co.,  (Cal.   1893)  33  by  the  defendant.     Heath  v,  Doyle,  18 

Pac.  Rep.  637.  R.  I.  252. 
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A  WARDS. 


lffl-196 


191. 

AWAKD- 

154. 

Flraiiid  and 


Ctoneral. 


m.  Actions  to  Ehfobce  Specific  Pebfobmahce  of 

—  1.  Jurisdiction  —  Agreement  to  Arbitrate.  —  See  note  I. 

IV.  Actions  to  Set  Aside  Awabd  —  1.  Jurisdiction  — 

Histake  of  Arbitrator  or  Party.  —  See  note  3. 
See  note  i.. 

3.  Bill  —  a.  Parties  — Defendants.  —  See  note  6. 
b.  Allegations.  —  See  notes  7,  8. 
7.  AwABD  AS  Defense  to  Equitable  Action  — 1.  In 

—  See  note  5. 


151.     1.  Alabama,  —  Brown  v.  Mize,     Missouri,   etc.,   R.   Co.   v.   Elliott,   56 


119  Ala.  10. 

Mary/and,  —  Witz   v,   Tregallas,   82 
Md.  351. 


Fed   Rep.  772 

155.    1.  The  Belief  Granted  must  be 
within  the  scope  of  the  bill,  and  hence 


Missouri.  —  Bales  v,  Gilbert,  84  Mo.     where  a  bill  is  framed  only  for  an  at- 


App.  675. 


tack  on  an  award,  and  not  for  its  en- 


Rhode  Island,  —  Grosvenor  v.  Flint,     forcement.  upon  the  sustaining  of  ihe 


20  R.  L  21. 


award  judgment    cannot    be  entered 


Pennsylvania,  —  McQuaide  v.  Penn-    1  hereon.     Graham  s'.  Bates,  (Tenn.  Cb. 


sylvania  R.  Co.,  6  Pa.  Dist.  391. 

Virginia.  —  Rison  v.  Moon,  91  Va. 

384. 

IM,     8.    Kearney    v,    Washtenaw 
Mut.  F.  Ins.  Co.,  126  Mich.  246,  citing 


1898)  45  S.  W.  Rep.  465. 

Legal  Relief  May  be  Granted  where 
the  jurisdiction  of  equity  has  attached 
upon  equitable  grounds;  and  the  court 
may  decide  the  whole  controversy  and 


3  Encyc.  of  Pl.  and  Pr.  154.     See  also  render  a  final  decree,  though  all  the 

the  following  cases:  issues   be   legal   in   their   nature  and 

Alabama.  —  See  Brown  v.  Mize,  119  capable  of   being   tried  by  a  court  of 

Ala.    10;   Georgia    Home   Ins.   Co.    v.  law,  and  the  legal  remedies  therefor  be 

Kline,  114  Ala.  366.  adequate.      Coons  v.    Coons,   95    Va. 

Colorado,  —  Wilson    v.    Wilson,    18  434. 

Colo.  615.  6.  In  a  Suit  to  Set  Ajdde  an  Award  of 

Illinois.  —  Citizens  Ins.  Co.  v.  Ham-  Fire  Losses  all  the  insurance  companies 

ilton,  48  111.  App.  593.  which  were  parties  to  the  submission 

Maryland,  —  See  Witz  z'.  Tregallas,  agreement     are      necessary     parties. 


82  Md.  351. 

Michigan.  —  Hewitt    v.    Reed   City, 
124  Mich.  6;  Michels  v.  Western   Un- 


Michels     v.    Western     Underwriters' 
Assoc,  (Mich.  1902)  89  N.  W.  Rep.  56. 
7.  Alternative  Allegations  of  Mistake 


derwriiers  Assoc,  (Mich.  1902)  89  N.    and  Fraud.  —  Where  a   party  seeks  to 
W.  Rep.  56.  set  aside  an   award   for    mistake    or 

New  York.  —  See  Remington  Paper    fraud,   one   or   the  other,  but  neither 


Co.  V.  London  Assurance  Corp.,  12  N. 
Y.  App.  Div.  218. 


affirmatively,  the  averments  of  each 
ground  must  be  sufficient,  or  neither 


Ohio.  —  See  Corrigan  v.  Rockefeller,     will    be    deemed     to     be    sufficiently 


10  Ohio  Dec.  494. 

Oregon  — Stemmer  v.  Scottish  Ins. 
Co.,  33  Oregon  65. 


averred.      Dunham    Lumber    Co.    v. 
Holt,  123  Ala.  336. 
S.  But  see  Royal  Ins.  Co.  v.  Parlin, 


South   Carolina.  —  See   Rounds    v.     etc.,    Co.,    12    Tex.    Civ.    App.    572, 


Aiken  Mfg.  Co..  58  S.  Car.  299. 

Tennessee.  —  Graham  v.  Bates,  (Tenn. 
Ch.  1898)  45  S.  W.  Rep.  465. 


wherein  it  was  held  that  allegations  of 
partiality  and  that  one  of  the  arbitra- 
tors was  an  employee  of  the  defend- 


Texas. —  See  Royal  Ins.  Co.  v.  Parlin,     ant,  were  averments  of  material  facts 


etc.,  Co.,  12  Tex.  Civ.  App.  572. 

Virginia,  —  Coons  v.  Coons,  95  Va. 

434. 


and  not  conclusions  of  the  pleader. 

156.    5.  Where  Submiaiion  Is  Kade 
Pending  the  Action  it  will  operate  as  a 


Washington,    —   See    McDonald    v.  discontinuance  of   the  action  without 

Lewis,  T 8  Wash.  300.  any  formal  order  to  that  effect.  Niagara 

United  States,  —  Republic  of  Colom-  Falls,  etc.,  R.  Co.  v,   Brundage,  7  N* 

bia  V,  Caqca  Co.,  106  Fed.  Rep.  337;  Y.  App.  Div.  445, 
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1 AO.    I.  In  Civil  Cases  —  2.  Bight  to  Give  Bail.  —  See  note  4. 

161,    3.  When  Bail  Hay  Be  Beqnired— a.  In  General. — 
See  note  I. 

163.  d.  Common  and  Special  Bail.  —  See  note  6. 

164.  4.  ProceedingB  to  Obtain  Bail  —  AffldAvit.  —  See  note  10. 

165.  See  notes  2,  3. 

166.  5.  Amount  and  Bednction  of  Bail.  —  See  notes  2,  4,  5. 
6.  Honey  as  Bail.  —  See  note  7. 

167.  See  notes  4,  6. 

168.  7.  QnaliflcationB  of  BaU.  —  See  note  4. 

l<IO.    4.  Where  a  Defendant  in  Trover  the  court  as  to  the  character  of  the 

Is  Unable  to  Prodnoe  the  Property  or  to  wrong  complained  of  and  the  conten- 

Give  Security  for  the  eventual  condem-  tion  between  the  parties,  in  order  that 

nation  money,  he  may  be  discharged  the  proper  amount  may  be  determined, 

upon  his  own   recognizance.     Garrett  Gall  7/.  Molessa,  3  Pa.  Disl.  537. 

V.  Underwood.  102  Ga.  558.  165.    2.   Gall    v.    Molessa.    3    Pa. 

101.     1.  Bail  Has  Been  Beqoired  in  Di«(t.  537. 

Actions  For:    Alienation  of  AJfeciions  of  3.  Renninger  v.  Dillon,  2  Pa.  Dist. 

Plaintiff's  Wife.  —  Sibley  r.  Smith,  67  819. 

N.  Y.  App.  Div.  514.  Exceptions.  —  In  an  action  for  tort  no 

Insolvency   Proceeding's.  —  Stout    v,  special  circumstanc«6  need  be  stated 

Quinn,  9  Pa.  Super.  Ct.  179.  to   prevent  a  discharge  on    common 

Libel  and  Slander,  —  Renninger  v,  bail,  (i)  where  the  cause  of  action  is 

Dillon,  2  Pa.  Dist.  819.  founded  upon  outrageous  battery  or 

Malicious  Prosecution.  —  Umphrey  v.  mayhem;  and  (2)  in  actions  for  seduc- 

Emery.  121  Mich.  184.  tion.    Logan  v.  Lawshe,  62  N.  J.  L.  567. 

Replevin.  —  Eddtngs  v.  Boner,  i  In-  166.    8.  Reigner  v  Spang,  5  N.  Y. 

dian  Ter.  173.  App.  Div.  237. 

Seduction.  —  Logan  v,  Lawshe,  62  N.  When  Motion    Kay  Be  Kade.  —  Any 

J.  L.  567;  Yatter  v.  Pitkin,  66  Vt.  300.  Time  Before  Final  Judgment  a  motion 

Trover  and  Conversion.  —  Garrett  v.  may  be  made  for  a  reduction  of  bail. 

Underwood,   102  Ga.  558;  Reigner  v.  Sibley  v.  Smith,  67  N.  Y.  App.  Div. 

Spang,  5  N.  Y.  App.  Div.  237.  514. 

103.     6.  Special  Ball  as  Condition  Pre-  After  the  Defendants  Release   upon 

cedent  to  Bight  to  Plead. —  Under  Gen.  bail,  he  still  has  the  right  to  move  for 

Stat.  Conn  ,  §  957,  no  defendant  in  a  a   reduction   of   the  amount    thereof, 

civil  action,  while  at  large  upon  bail,  Sibley  v.  Smith,  67  N.  Y.  App.   Div. 

can  appear  and  plead  either  in  abate-  514. 

ment,  in  bar,  or  by  demurrer,  until  he  4.  Reigner  v.  Spang,  5  N.  Y.  App. 

has  given  special  bail  to  abide  the  final  Div.  237. 

judgment  in  the  case,  if  such  bail  shall  5.  Reigner  v.  Spang,  5  N.  Y.  App. 

be  required   by   the   plaintiff.      Berg-  Div.  237. 

kofski  V.  Ruzofski,  74  Conn.  204.  7.  KewTork. — Alexander  v.  Creamer, 

164.     10.  Renninger    v.    Dillon,   2  46  N.  Y.  App.  Div.  211. 

Pa.  Dist.  819.  167.      4.    Compare     Alexander     v. 

Counter  affidavits  denying  the  charge  Creamer,  46  N.  Y.  App.  Div.  211. 

against  the  defendant  set  out  in  the  6.  Alexander  7.  Creamer,  46  N.  Y. 

plaintiff's  affidavit  are  inadmissible  to  App.  Div.  211. 

defeat  the  plaintiff's  right  to  require  168.    4.  Howel|   v,  Jones,   I13   Nt 

bail,  but  ar^  s^dq;)issible  to  enlighten  Car.  429. 
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1 73.  8.  Putting  in  Bail  —  Jutifyliig.  —  See  note  i . 

1 75.  9.  Bail  Bonds  and  Recognizances  —  Conditions.  —  See  note  i . 

180.  12.  Proceedings  Against  Bail  —  in  Gonersi.  —  See  note  5. 

181,  See  note  i. 

\9S.    II.  Ik  Cbikinal  Cases  —  S.  Power  to  Take  Bail  —  /z.  In 
General.  —  See  note  i. 

196.  b.  Courts  of  Record.  —  See  note  2. 

197.  c.  Justices  of  Peace.  —  See  notes  i,  2. 

198.  d.  Commissioners  —  Unitod    statai   commiflflionor.  —  See 
note  I. 

Stato  Commiuionar.  —  See  note  2. 

e.  Clerk  of  Court.  —  See  notes  4, 6. 

179.    1.  Sight  and  liability  of  Shoriif  After  Commitment.  —  A  justice  of  the 

—  North  Carolina.  —  A  sheriff  who  ac-  peace  has  no  power  to  admit  to  bail 

cepts  insu^cient  bail,  and  who.  after  after  the  prisoner  has  been  committed, 

exceptions,  fails  to  give  notice  of  the  In  such  case  the   bail  must  be  taken 

time  and  place  when  and  where  the  by  two  justices  or  by  a  judge.     Rupert 

bail  will  justify,  becomes  liable  him-  v.    People,   20  Colo.   424;    Huston   v, 

self  as  special  bail,  although  he  acted  People,    12  Colo.   App.   271,    both    of 

in  good  faith  in  taking  the  bond,  and  which  cases  were  decided  under  Gen. 

the   plaintiff    was   near  at    hand   and  Stat.  Colo.  (1883),  §  981  (Mills's  Annot. 

knew    what    was  going  on   when  the  Stat.  Colo.  1891,  g   1487);    People   v. 

justification  was  being  made.     Howell  Cook,  68  111.  App.  202,  decided  under 

».  Jones,  113  N.  Car.  429.  Crim.  Code  111.,   div.  3,  §  6  (Starr  & 

175.     1.  Eddings  V.  Boner,  i  Indian  Curt.  Annot.  Stat.  III.  1896,  c.  38,  par. 

Ter.  173.  480). 

1§0.    5.  See  Yatter  j,  Pitkin,  66  Vt.  In  Ohio   a  Mayor  cannot  take  bail 

300.  pending  appeal  except  upon  the  order 

181.     1.  Debt.  —  See    Umphrey    v.  of  the  Court  of  Common  Pleas  or  the 

Emery,  I2r  Mich.  184.  judge  thereof.     Scio  v,  HoUis,  10  Ohio 

195.  1.  Authority  to  Admit  to  Bail  Dec.  99. 

Implied  ftrom  Authority  to  Iisne  Writ  of  Power  Exhausted.  —  The  power  of  a 

Habeas Corpua.  —  The  authority  to  issue  justice  of  the  peace  to  take  recogni- 

a  writ  of  habeas  corpus  carries  with  it  zance    is    exhausted   by   the  exercise 

the  right  to  adroit  to  bail.    State   v,  thereof,  and  he  cannot  thereafter  take 

Farris,  51  S.  Car.  176.  a  new   bond  in  lieu  of  the  one  upon 

196.  2.  Power  Exhausted.  —  When  which  the  accused  has  been  released, 
the  prisoner  is  before  the  court,  the  Cox  v.  State,  5  Kan.  App.  539. 
courtmay,  if  his  recognizance  is  insuflS-  19S.     1.  U.  S.  v,  Dunbar,  48  U.  S. 
cient,  order  a  new  recognizance,  and  App.  53T. 

it  seems  that  the  new  recognizance  will  2.  See  People  v,  Robb,  98  Mich.  397. 

not  supersede  the  first,  but  that  both  4.  Authority  of  Clerk   in  AbMnoe  of 

will   be   valid.    Com.    v,   Abbott,  168  Judge  — Missouri  Statute.— Under  Rev. 

Mass.  471.  Stat.  Mo.  (1889).  §  4124  (Rev.  Stat.  Mo. 

197.  1.  State  v.  Bartlett,  70  Minn.  1899,  §  2544),  authorizing  a  clerk  to  fix 
199;  U.S.  V.  Sauer,  73  Fed.  Rep.  671.  the    amount    of  /  recognizances   when 

2.  State  V.  Bartlett,  70  Minn.  199.  the  judge  is  absent,  the  absence  of  the 

Pending  Examination.  —  Underastat-  judge  is  absolutely  essential   to    the 

ute  authorizing  a  magistrate  to  "ex-  clerk's  authority  to  fix  the  amount,  and 

amine  and  commit  and  hold  to  bail  in  a  recognizance  the  amount  of  which  is 

all  offenses,"  whether  cognizable   by  fixed  by  the  clerk  when  the  judge  is 

such   magistrate  or  not,  it   has  been  not  absent  is  absolutely  void.     State  e^. 

held  that  a  magistrate  has  no  authority  Woodward,  159  Mo.  680;  State  v.  Pratt, 

to  take   bail  pending  an  examination  148  Mo.  402.     Compare  State  v.   Holt- 

before   him  of  a  person  accused  of  a  dorf,  61  Mo.  App.  515. 

crime  of  which  he  (the  magistrate)  has  Extent  of   Authority  —  Kentneky.  — 

no  jurisdiction  except  as  an  examining  Where  a  clerk  is  authorized  to  take 

court.    In  re  Mantz,  19  D.  C.  595.  bail  after  the  term  of  the  court  at  which 
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108,    /.  Sheriff.  —  See  note  7. 
100.     See  note  i. 

300,  3.  Bight  to  Give  Bail  —  a.  In  General  —  AppUoation.  — 
See  note  3. 

301.  At  Common  Law.  —  See  note  I. 

Conititation.  —  See  note  3. 

b.  Various  Offenses  —  capital  CaMi.  —  See  note  \. 
303.     See  note  i. 

the  bail  has  been  fixed  by  the  court,  also,  that  if  the  accused  has  been  re- 
such  authority  extends  to  and  con-  leased  on  bail  before  ihe  magistrate, 
tinues  during  subsequent  terms  of  the  such  bail  will  not  prevent  his  subse- 
court.     Wilson  v.  Com.,  99  Ky.  167.  quent  arrest  and  commitment.     Exp, 

19S.    6.  See  Hunt  v.  U.  S.,  (C.  C.  Robinson,  108  Ala.  161. 

A.)  63  Fed.  Rep.  568.  Partiei  to  Habeas  Corpus  Proeaediagt. 

7.  Rupert  v.  People,  20  Colo.  424.  — The  sheriff  who  has  the  applicant  in 

199.     1.  Dunlap  v.   State,  66  Ark.  charge  need  not  be  made  a  party,  but 

105;  Havis  V.  State,  62  Ark.  500.  the  district  attorney  of  the  distiict  in 

A    Seoogniianoe   for    Lest    than    the  which  the  charge  is  pending  should  be 

Amount  Fixed  by  the  Court  cannot  be  ac-  cited  to  show  cause  why  bail  should 

cepted  by  a  sheriff  authorized  10  accept  not  be  granted,  and  if  the  district  judge 

and  approve  bonds  after  the  amount  has  already  taken  action  in  the  matter, 

has  been  fixed  by  the  court.     State  v,  he  also  should  be  notified  of  the  appli- 

Fraser,  165  Mo.  242.  cation.      The  applicant  himself  need 

Spedfication  of  the  Amount  upon  the  not  be  present  when  the  legality  of  his 
Warrant  is  unnecessary,  where  it  other-  detention  is  not  questioned,  as,  for  ex- 
wise  appears  that  the  amount  of  the  ample,  when  the  applicant  is  charged 
bond  has  been  fixed  by  the  court,  with  a  capital  offense.  State  ex  rel^ 
Slate  V.  Austin,  69  Mo.  App.  377.  Vickers,  47  La.  Ann.  662. 

After  a  Change  of  Venue  the  sheriff  of  301.     1.  Ford  v.  Sute,  42  Neb.  418. 

the  county  a  quo  has  no  authority  to  8.  Slate  v.   Judge,  48  La.  Ann.  95; 

accept  a  bail  bond  for  appearance  in  State  v.  Judge,  48  La.  Ann.  92;  People 

the  court  to  which  the  change  is  made,  v,    Burwell,    106   Mich.   27.      Compare 

Harbolt  v.  State,  39  Tex.  Crim.  129.  Ford  r.  State,  42  Neb.  418. 

Withdrawal  of  Approval.  —  Where  a  Where  Present  Insanity  Is  Pleaded  in 
sheriff  has  taken  and  approved  a  recog-  addition  to  not  guilty  the  accused  is 
nizance  after  the  amount  has  been  not,  under  the  constitutional  guaranty, 
properly  fixed,  he  cannot  thereafter  entitled  to  bail  until  the  plea  of  in- 
wtthdraw  his  approval  so  as  to  render  sanity  has  been  determined  and  he  has 
the  bond  invalid.  State  v.  Lay,  128  been  declared  sane.  People  v.  Wat- 
Mo.  609.  son,  (Ct.  Gen.  Sess.)  14  Misc.  (N.  Y.) 

300.    8.  Suooessive  Applications.  —  A  430. 

denial  of  one  application  for  admission  4.  Rigdon  v.  State,  41  Fla.  308;  State 

to  bail  will  not  preclude  a  subsequent  v.  Start,  (Kan.  App.  1898)  54  Pac.  Rep. 

application;  and   if,  upon*  the  subse-  22:  State  v.  Collins,   10  N.  Dak.  464; 

quent  application,   the   circumstances  Martin  v.  State,  9  Ohio  Cir.  Dec  621; 

require  that  the  prisoner  be  bailed,  the  Ex  p.  Cosby,  (Tex.  Crim.  1899)  54  S. 

application    will    be   granted.     Ex  /.  W.    Rep.    587;    State    v.    Crocker,    5 

Turner,  112  Cal.  627;  State  v.  Collins,  Wyo.   385.     See  also  Ex  p.  Epps,  35 

10  N.  Dak.  464.  Tex   Crim.  406. 

Examining    Courts    with    Concurrent  903.    1.  State  v,  Collins,  10  N.  Dak. 

Jurisdiction.  —  An  order  of  a  magistrate  464;    Ex  p.  Epps,  35  Tex.  Crim.  406; 

prescribing  bail  which  is  not  given  is  Ex  p.  Cotton,  (Tex.  Crim.  1899)  53  S. 

insufficient  to  entitle  the  accused  to  re-  W.  Rep.  632. 

lease   upon   the   bail  thus  prescribed.  Punishment    Discretionary. —  Compare 

after  a  second  preliminary  trial  has  People  v.  Burwell,  106  Mich.  27. 

been  had  before  another  court  having  Authority  of  Prosecuting  Attomeyi. — 

concurrent  jurisdiction  with  the  magis-  A   prosecuting  attorney  cannot  agree 

trate,  and   the  accused  has  been  com-  with  the  accused  in  a  capital  case  that 

piitted  by  such  other  court.     It  seems,  he  shall  be  granted  bail  iq  considcr^- 
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303.      Felony  —  Generally.  —  See  note  2. 
Misdemeanors.  —  See  note  4. 

304.    c.  After  Indictment.  —  See  note  i. 

d.   Delay   of  Trial  —  Unneeeesary  Delay.  —  See  note  2. 

90S.    e.  Sickness  or  Extradition  Proceedings  —  tteknest. 

—  See  note  3. 

Extradition  Prooeedings.  —  See  note  4. 

306.    /.  On  Appeal  from  Conviction.  —See  notes  i,  2. 

tion  of  his   turning  state's   evidence.  State,    xo    Ind.   App.    15:    Hudson   v. 

Ex  p.  Greenhaw,  41  Tex.  Crim.  278.  Parker,  156  U.  S.  277,  reversing  U.  S. 

9i03.    2.  See  People  «..  Watson,  (Ct.  v,  Hudson,  65  Fed.  Rep.  68. 

Gen.  Sess.)  14  Misc.  (N.  Y.)  430.  Colorado  Statute.  —  Under  Gen.  Stat. 

4.  People  V.  Watson,  (Ct.  Gen.  Sess.)  Colo  (1883),  §  972  (Mills's  Annot.  Stai. 

14  Misc.  (N.  Y.)  430.  Colo.    1891,    §     1479).    the     Supreme 

dM*     1.  Ex  p.   Robinson,  108  Ala.  Court  duting  the  ttrm,  or  one  justice 

161;  Slate  V.  Madison  County  Ct.,  136  thereof  in  vacation,  may  admit  to  bail 

Mo.  323;  Stale  v.  Crocker,  5  Wyo.  385.  pending  the  determination  of  writ  of 

See  also  Ex  p.  Jack,  (Miss.  1897)  22  So.  error.     Ritchey  v.  People,  22  Colo.  251. 

Rep.  188.  In  South  Carolina  the  Supreme  Court 

The  Constitntion  of  Florida  provides  may   gram    bail    pending    appeal    in 

that  all  persons  shall  be  bailable  except  capital  cases.     State   v,   Farris,  51  S. 

for  capital  offenses  *'  where  the  proof  Car.  176. 

is  evident  or  the  presumption  great,"  Authority  of  Federal  Conrt  After  He- 

and  ii  has  teen  held  that  the  burden  is  mand  to  State  Oi&oers.  —  Where  an  ap- 

upon   the  accused   to  show   that   the  peal    is    taken   from   a   decision  of  a 

proof  is  not  evident  and  thai  the  pre-  federal    court    dismissing    a    writ    of 

sumption    is    not    great.      Rigdon   v.  habeas  corpus,  and  pending  such  ap- 

Siate,  41  Fla.  308.  peal  the  prisoner  is  remanded  to  the 

Previous  Granting  of  Bail  by  a  Magis-  custody  of  state  officers,  such  federal 

trate  after  a  preliminary  examination  couri   cannot  admit    the    prisoner  to 

is  insufficient  to  rebut  the  presumption  bail.     In  re  Bissert,  113  Fed.  Rep.  12. 

arising   from   the   indictment.     Ex  p.  See  also  In  rf  lasigi.  79  Fed.  Rep.  755. 

Robinson,    108    Ala     161,    overruling  After  Conviotion  and  Before  Appeal. — 

Ex  p.  Skelton,  104  Ala.  98.  Where  a  statute  (Gen.  Stat.  Nev.  1885, 

Right  to  Bail  nnder  Seoond  Indictment  §§  4331.  4333;  Comp.  Laws  Nev.  1900. 

—  Bm  Jndieata.  —  Where  one  who  has  g§  4416,  4418)  requires  the  commitment 
been  indicted  and  admitted  to  Dail  is  of  the  accused  immediately  after  judg- 
arresied  for  the  same  offense  under  a  ment  and  sentence,  without  discretion 
new  indictment,  he  is  entitled  to  bail  to  a  trial  judge  as  to  when  such  judg- 
thereunder  as  a  matter  of  right,  the  ment  shall  become  operative,  the  ac- 
right  to  bail  in  such  case  being  res  cused  cannot  be  admitted  to  bail  after 
judicata.  Ex  p.  Augustine.  33  Tex.  judgment  and  sentence  until  the  ap- 
Crim.  I.  peal   is   taken.     State  v.  Murphy,   23 

2.  Discretion  of  Conrt.  —  Application  Nev.  390. 

on   this  ground   is  addressed   to   the  Bail  Pending  Appeal  Dependent  npon 

sound  discretion  of  the  court.     State  Statute.  —  The  right  of  bail  after  con- 

ex  rel,  Vickers,  47  La.  Ann.  662.  viction  is  purely  statutory  and  would 

SMNI.     8.  In  re  Ward,  127  Cal.  489;  not  exist  in  the  absence  of  the  statute. 

State  ex  rel.  Vickers,  47  La.  Ann.  662;  Shoemaker's  Application,  2  Okla.  606. 

Ex  p,    Wheeler,   (Miss.    1898)  24    So.  2.  In  Oklahoma  bail  cannot  be  granted 

Rep.  261.     See  also  Ex  p.  Turner,  112  after  conviction  for  a  crime  punishable 

Cal.  627.  bv  death  or  life  imprisonment.     Shoe- 

•  4.  Matter  of  Foye,  21  Wash.  250.  maker's  Application,  2  Okla.  606.     See 

306.     1.  Authority  of  Appellate  Conrts  also  Laws  Okla.  1895,  c.  41,  art.  2,  §  i. 

—  Po7ver  Implied  from  Power  to  Grant  In  Territories.  —  In  Territorial  Cases ^ 
Appeal.  —  Courts  authorized  to  grant  under  Laws  Okla.  1895,  c.  41,  art.  2. 
appeals  or  issue  writs  of  error  have  §  i,  persons  convicted  of  crimes  other 
implied  power  to  admit  the  petitioner  than  those  punishable  by  death  or  in- 
to bail  pending  the  appeal.     Everly  v.  carceration  for  l|fe  may  ^ive  bail  pend- 

supp.  PI.  &  Pr.— 32  m 
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397.     See  notes  i,  2. 

308.  4.  Exainiiiing    Evidence  —  Controlling    ComiderftUoni.  —  See 
note  4. 

Before  Indiotmont.  —  See  note  5- 

309.  After  Indiotment.  —  See  notes  1 ,  2. 

314.  5.  Amount  of  Bail  —  Bednction.  —  See  note  3. 

315,  6.  Honey  as  Bail  —  Authority  to  Take.  —  See  note  i. 

ing  an  appeal  from  conviction.     Shoe-  Eyidenoe  as  to  the  Grade  of  the  Offense 

maker's  Application,  2  Okla.  606.  will  not  be  examined.     State  v.  Collins, 

In  Federal  Cases.  —  Bail  pending  an  10  N.  Dak.  464. 

appeal    in    a    criminal    case    on    the  309.     1.  Indiana,  —  See   Brown    v. 

federal  side  of  a  territorial  court  will  State,  147  Ind.  28. 

be  allowed  according  to  the  territorial  Ohio.  —  See  Martin  v.  State,  9  Ohio 

statutes,  in  the  absence  of  any  federal  Cir.  Dec.  621. 

statute  upon  the  subject.     Matter  of  Contra. —  In    Texas    the    indictment 

Raidler.  4  Okla.  417.  raises  no  presumption  that  the  proof  is 

The  Effect  of  a  Beversal  of  Conyiotion  evident  or  the  presumption  strong,  and 

will    be   to   place  the  accused  in   the  the  accused  is  entitled  to  bail  unless 

same  position  in  regard  to  bail  as  if  he  the  state  establishes  these  issues.     Ex 

had   never   been   convicted.     Stale  t'.  /.  Arthur,  (Tex.  Crim,  1898)  47  S.  W. 

Helm,  92  Iowa  540.  Rep.   365;    Ex  p.   Newman,   38  Tex. 

307.     1.  Ritchey  If.  People,  22  Colo.  Crim.   164,  overruling  Ex  p.  Smith,  23 

251;  Ford  V.  State,  42  Neb.  418;  In  re  Tex.  A  pp.  roo. 

Boulter,  5  Wyo.  263.  8.  Slate  v.  Crocker,  5  Wyo.  385.     See 

Apparent  Error  on  Beoord.  —  Ford  v.  also  Ex  p.  Jack,  (Miss.   1897)  22  So. 

Slate,  42  Neb.  418.  Rep.  188;  Ex  p,  Epps,  35  Tex.  Crim. 

Matters  to   Be  Considered.  —  Sickness  406. 

such  as  will  probably  cause  the  death  Probative  Foroe  of  Indictment.  —  The 

of  the  accused  in  a  short  time,  if  he  is  fact    that    an     indictment    has    been 

not  released,  has  been  held  sufficient  found   may  be  considered  with  other 

to  call  for  exercise  of  the  trial  court's  evidence,  and  in  doubtful  cases  may 

discretion    in    granting    bail.      In    re  turn  the  scales  against  the  applicant. 

Ward,  127  Cal.   489.     See  also  Ex  p.  Stale  v.  Crocker,  5  Wyo.  385. 

Turner,  112  Cal.  627.  314.    3.  By  Habeas  Corpus.  —  Ex  p. 

The  Fact  of  Admission  to  Bail  Before  Douglas,    25    Nev,   425;   Ex  /.    Scott, 

Conviction  cannot  be  considered  in  de-  (Tex.  Crim.  1901)  62  S.  W.  Kep.  568; 

termining  the  right  to  bail  after  con-  Ex  p.  Ferrell,  (Tex.  Crim.  1896)  37  S. 

viction.      Ex  p,   Williams,    114    Ala.  W.    Rep.    328;  Ex  p.   Tittle,   37  Tex. 

29.  Crim.  597. 

Kandamns  lies  to  compel   the  trial  By  Kandamns.  —  An  application  for 

court  to  exercise  its  discretion,  but  not  the  reduction  of  bail  should  be  first 

to  review  it  when  it  has  been  exercised,  presented  to  the  trial  court,  and  will 

Hudson  V,  Parker,  156  U.  S.  277,  re-  not  be  considered  on  mandamus  until 

versing  U.  S.  v.  Hudson,  65  Fed.  Rep.  all   the   remedies  for  such   reduction 

68.  have    been    exhausted    in    the   lower 

2.  Ex  p.  Turner,  112  Cal.  627.  court.     State  v.  Aucoin,  47  La.  Ann. 

The  Time  In  Which  Ball  May  Be  Given  1677. 

pending  an  appeal  rests  in  the  discre-  315.     1.  By  Whom  Deposited.  —  The 

tion   of    the   trial    court.      Matter    of  deposit  may  be  made  by  a  third  per* 

Raidler,  4  Okla.  417.  son.     State  v.  Owens,  112  Iowa  403; 

In  South  Carolina  the  Supreme  Court  Arnsparger  v.  Norman,  roi  Ky.  208. 

may  grant  bail  in  all  cases,  whether  With    Whom    Deposited.  —  Where    a 

the  trial  court  has  the  right  to  grant  state   authorizes  a   money  deposit  in 

bail  in  such  cases  or  not.     State   ?;.  lieu  of   bail,   the  money  must  be  de- 

Farris,  51  S.  Car.  176.  posited  with  the  officer  designated  by 

908,    4.  Attempts  to  Escape.  —  State  the  statute;  but  if  the  money  is  in  fact 

ex  rel.  Vickers.  47  La.  Ann.  C62.  deposited  with  another  officer  of  the 

5.  Mississippi. — See  i?j:/.  Patterson,  court,  who  takes  it  in  good  faith  and 

(Miss.  1897)  22  So.  Rep.  186.  thereafter  pays  it  over  to  the  proper 
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315.  Forfeiture.  —  See  note  3. 
Title  to  Koney.  —  See  note  5. 

7.  Qualifications  of  Bail.  —  See  note  7. 
ai6,    8.  Eecognizance  — /I.  Form    and  Validity  —  (i)  In 

General.  —  See  note  2. 

317,  See  note  2. 

318.  See  note  i. 

(2)  Condition  and  Penalty.  —  See  note  2. 
310,     See  notes  i,  2. 

(3)  Appearance  —  Time  and  Plaoe.  —  See  notes  4,  5. 

officer,   and   the    accused    is   released  State  v.  Murphy,  23  Nev.  390;  U.  S.  v. 

from   custody,   the  officer  taking  the  Hudson,  65  Fed.  Rep.  68. 

money  will  be  considered  as  the  agent  The  Yenne.  —  Waiver  of  examination 

of  the  proper  officer  in  receiving  the  and  asking  bail  is  a  concession  of  juris- 

money,  and   the  parties    making  the  diction,  and  obviates  the  necessity  of 

deposit  cannot    thereafter  reclaim    it.  a  recital  of  the  venue  in  the  recogni- 

Com.  V,    Leach,   103   Ky.   389:   Arns-  zance.     Harris  v.  State,  60  Ark.  209. 

pargerz'.  Norman,  loi  Ky.  208.  Illegal  Arrest.  —  State  v.  Holtdurf,  61 

A  Jutioeof  the  Peaoe  in  Kansas  cannot  Mo.  A(p.  515.     Compare  Com.  v.  Blair 

accept  money  as  bail.     Appelgate  v.  County  Jail  Warden,  8  Pa.  Dist.  159, 

Young,  62  Kan.  100,  reversing  9  Kan.  wherein   it    was  held   that    a    person 

App.  493.  entering  into  a  recognizance   waives 

Mortgage  as  Bail.  —  Under  Code  N.  illegality  in  his  arrest. 

Car.  (1883),  §  120,  as  amended  by  Acts  Vnnc  pro  Tune  Approval.  —  A   bond 

1891,  c.  425,  a  mortgage  may  be  exe-  taken  by  an  officer  having  no  authority 

cuted  in  lieu  of  ordinary  bail.     State  to  take  it  cannot   be  validated   by  a 

V.  Jenkins,  121  N.  Car.  637.  nunc  pro  tunc  approval  by  the  court. 

i\^,  8.  Proeeedings  Against  Depositor.  State  v,  Caldwell,  124  Mo.  509. 

— Adepositof  money  in  lieuof  bailby  a  31 7.      8.    Com.    v.    Nichols,    (Ky. 

third  party  does  not  make  such  party  1896)  33  S.   W.  Rep.  946;  Cannon  z/. 

a  surety  for  the  appearance  of  the  ac-  Com.,  96  Va.  573. 

cused,  and  no  proceeding  against  such  dlS.    1.  State  v    Holtdorf,  61   Mo. 

third   party   is   necessary   in  order  to  App.  515;  Shupe  v.  State,  40  Neb.  524; 

complete   forfeiture  of   the   money  so  Cannon  v.  Com.,  96  Va.  573. 

deposited.      Arnsparger    v.    Norman,  2.  Material   Farts.  —  Specification  of 

loi  Ky.  208.  the  obligation  v^hich  the  accused  is  re- 

6.  State  V.  Owens,  112  Iowa  403;  quired  to  perform  Is  a  material  part  of 
Alexander  v.  Creamer,  46  N.  Y.  App.  the  recognizance.  Cannon  v.  Com.,  96 
Div.  211;  Stale  v.  Ross,  100  Tenn.  303.  Va.  573. 

Betnming  Money.— Where  a  party  319.     1.  Kazda    v.   State,   52   Neb. 

voluntarily  consents  to  the  action  of  499;  Pill  v.  State,  43  Neb.  23. 

the  accused  in  depositing  the  money  Snbttantial  Complianoe  with  the  Statute 

of  such  party  in  lieu  of  bail,  he  cannot  is  sufficient.     Kazda  v.  State,  52  Neb. 

reclaim  it  after  it  is  vested  in  the  com-  499;  Pill  v.  State,  43  Neb.  23. 

mon  wealth  by  virtue  of  a  forfeiture.  The  Omission  of  Condition^  Hot  Beqolred 

Com.  V.  Leech,  103  Ky.  389.  by  statute  will  not  invalidate  the  bond. 

7.  Before  Whom  Jostiflcation  Made. —  State  r.  Whitecotton,  63  Mo.  App.  S. 
Sureties    on    a    criminal    bond    must  2.  Kansas  City  v.   Mescher,  4  Kan. 
justify  before  the  officer  authorized  to  App.  782;  Reed  v.  Police  Ct.,  T72  Mass. 
approve  it.     Matter  of  Raidler,  4  Okla.  427;  Thompson  v.  Stale,  34  Tex.  Crim. 

417.  135. 

Statutory  Method  of  Justification  Not  4.  Contra^  as  to  a   recognizance  on 

Ezdosive. —  Pierce   r.   Slate,  39  Tex.  appeal  conditioned  that  the  defendant 

Crim.  343.  will    render  himself    in   execution   of 

316.  2.  Rupert  v.  People,  20  Colo,  judgment.  State  v.  Murphy,  23  Nev. 
424;  People  V.  Cook,  68  III.  App.  202;  390. 

Com.  V.  Nichols,  (Ky.  1896)  33  S.  W.  5.  Impossible  Date.  —  Sloan  v.  Slate, 

Rep.  946;  State  T'.  Woodward,  159  Mo.  39  Tex.  Crim.  63;    Moseley    v,  Siate, 

680;  State  V,  Caldwell,  124  Mo.   509;  37  Tex.  Crim.  18;  Bullard  v.  State,  32 
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S90.     See  notes  i,  2. 
33 1«     Omissioni  and  Addition!. - 
(4)  Offense  Charged, 
333.     See  note  i. 


—  See  note  i. 

—  See  note  3. 


Tex.  Crim.  518.     Compare  State  v.  Lay, 
128  Mo.  60Q. 

320.  1.  Kazda  v.  State,  52  Neb. 
499;  Pill  V,  State.  43  Neb.  23;  Clark  v. 
Stale,  32  Tex.  Crim.  412.  Contra^  as 
to  recognizance  on  appeal  conditioned 


not  described  therein,  provided  the 
particular  case  to  which  the  undertak- 
ing is  applicable  is  manifest  and  that 
the  officer  taking  it  acts  within  his  au- 
thority. 
332.     1.  Kentucky,  —  Main  v.  Com., 


that  the  defendant  will  render  himself  (Ky.  1900)  56  S.  W.  Rep.  970. 

in   execution   of  judgment.    State    v,  Louisiana.  —  State  v.  Ru thing,  49  La. 

Murphy,  23  Nev.  390.  Ann.  909. 

2.  Camp  ?>>.  Stale,  39  Tex.  Crim.  142.  Texas,  —  Mara    ».    State,    39    Tex. 

Next    Cruninal    Court. —  Under    au-  Crim.    183;    Camp  v.   State,   39  Tex. 

thoricy  to  grant  bail  conditioned  for  an  Crim.     142;     McClure     v.     State.     37 

appearance  at  '*  the  proper  court,"  a  Tex.  Crim.  129;  Cannady  v.  State,  37 

court  may  bail  the  defendant  to  appear  Tex.  Crim.   123;    McMeans  v.    State, 

at   a  term   of  criminal  court  then  in  37  Tex.  Crim.  130;  Leach  v.  State,  35 

session,  or  at  the  next  term  thereof,  if  Tex.  Crim.  449;  Whitehead  v.  Slate, 

not  in  session,  or  for  good  cause  shown  35  Tex.  Crim.  437:  Draughan  v.  State, 

whvthe  appearance  should  not  be  made  35  Tex.  Crim.  51;  Allison  v.  State,  33 

at  the  term  then  in  session.      Ex,  p.  Tex.  Crim.  501 :  Nash  v.  State,  32  Tex. 

Hays,  (Tex.  Crim.  1901)64  S.  W.  Rep.  Crim.  368;  Mullinix  v.  State,  32  Tex. 

I04Q.  Crim.  116;  Lewis  v.  State,  (Tex.  Crim. 

Where  the  Coort  Consists  of  Two  Di-  1898)  47  S.  W.  Rep.  988;  Allphin   v. 

visions,  each  division,  however,  consti-  State,  (Tex.  Crim.  1894)  26  S.  W.  Rep. 

luting  a  part  of  the  same  court,  a  bail  61.     Compare  Morgan  v.  State,  32  Tex. 

bond  taken  by  the  judge  of  either  di-  Crim.   413;   McKay   v.   State,   8  Tex. 

vision,  conditioned  for  the  appearance  App.  672;  State  v.    Murphy,  23   Nev. 

of   the  accused  at  the  criminal  court  390. 

without   specifying   in    what   division  Vame  of  Offense. —  Where  the  Offense 

thereof,    will    bind   him    to   appear  in  Is  a    Crime  Eo  Nomine^  charging   by 

either  division  in  which  his  case  may  name    will    be   sufficient.      Couch    v, 

be  pending  when  his  appearance  is  re-  State,  (Tex.  Crim.  1896)  34  S.  W.  Rep. 

quired.     State  z'.   Curtis,  67  Mo.  App.  942;  U.   S.  v.  Dunbar,  48  U.  S.  App. 


431- 

ttSl.     1.  State    V,   Moore,   2   Penn. 

(Del  )  299;  Shupe  v.  State,  40  Neb.  524. 

3.  State  V,  Moore,  2  Penn.  (Del.)  299. 

Contra^    Kansas   City    v.    Gamier,    57 


531. 

Where  the  Offense  Is  Not  a  Crime  Eo 

Nomine^  charging  it  by  name  is  insuffi- 
cient. Its  essential  elements  must  be 
set    out.      State    v,    Moore,   2   Penn. 


Kan.  412;    Hardesly  v.  State,  5  Kan.  (Del.)  299;  Shockley  v.  State,  38  Tex. 

App.   780;  Kansas  City  v.  Hescher,  4  Crim.   459;    Jones    v.   State,   38  Tex. 

Kan.  App.  782;  State  ^.   Whilecotton,  Crim.     364;     Johnson     v.     Sine,     38 

63  Mo.  App.  8,  in  all  of  which  cases  it  Tex.   Crim.    26:    Allison   v.   State,  33 

was  held  that  it  will  be  sufficient  if  the  Tex.  Crim.  501;  Mara  v.  State,  39  Tex. 

crime  charged  appears  from  the  whole  Crim.  183;  Boyetl  v.  State,  (Tex.  Crim. 

record.     See  also   People   v.   Russell,  1900)  55  S.  W.  Rep.  495:  Fikes  v.  State, 

(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  (Tex.  Crim.  1899)  51  S.  W.  Rep.  248; 

765.  affirmed  67  N   Y.  App.  Div.  620,  Loveless  v.  Stale,  (Tex.  Crim.  1899)  50 


holding  that  failure  to  specify  the 
crime  charged  in  a  recognizance  con- 
ditioned ior  appearance  before  a  magis- 
trate will  not  render  the  recognizance 
void,  where  a  sufficient  charge  is  made 
on    the   day  set    for   the   appearance. 


S.  W.  Rep.  361;  Ross  v.  State,  (Tex. 
Crim.  1898)  44  S.  W.  Rep.  492;  Strain 
7'.  State.  (Tex.  Crim.  1897)  42  S.  W. 
Rep.  383;  Jackson  v.  Slate,  (Tex.  Crim. 
1897)  40  S.  W.  Rep.  287;  Wilson  v. 
State,  (Tex.  Crim.  1897)40  S.  W.  Rep. 


And  see  Shupe  v.  Slate,  40  Neb.  524,  279:  Blackshear  v.  State,  (Tex.  Crim. 

decided  under  Crim.  Code  Neb,,  §  388,  1895)  33  S.  W.  Rep.  222;  Pace  v.  State, 

and   holding   that  an   undertaking  in  (Tex.  Crim.  1895)  32  S.  W.  Rep.  697; 

bail  is  binding  although  the  offense  is  Clark  v.  State,  (Tex.  Crim,  1895)  32  S. 
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334. 
335. 

336. 

337. 


See  note  i. 
See  note  i. 
See  note  i. 

(5)  Amount,  —  See  note  4. 

(6)  Name  of  Accused,  —  See  note  i. 

*.    Execution  —  Each  Penon.  —  See  note  2. 

See  note  i. 

Acknowledgment.  —  See  note  2. 


W.    Rep.   goi;  Heaih   v.   State,  (Tex.        dd4.     1.  Whitehead  r.  State,  35  Tex. 
Crim.  1895)  31  S.  W.  Rep.  659;  Baizey     Crim.  437;  Draughan  v.  Slate,  35  Tex. 


V.  State,  (Tex.  Crim.  1895)  30  S.  W. 
Rep.  358;  Turner  v.  State,  (Tex.  Ciim. 
1894)  26  S.  W.  Rep.  62;  Harkey  v. 
State,  (Tex.  Crim.  1894)  25  S.  W.  Reo. 
423;  Heilman  v.  State,  (Tex.  Crim. 
1894)  25  S.  W.  Rep.  1 120;  Jackson  v. 
State,  (Tex.  Crim.  1894)  24  S.  W.  Rep. 
902;  U.  S.  V.  Dunbar,  48  U.  S.  App. 
531;  U.  S.  V.  Sauer,  73  Fed.  Rep.  671. 
Bui  see  Code  Crim.  Pro.  Tex.,  art.  887, 
as  amended  by  Laws  Tex.  1897,  c.  5, 
§  i;  Younf^man  v.  State,  38  Tex.  Crim. 

459- 
Several  Indietments  on  Same  Day.  —  See 

State  V.  Fuller.  128  Ala.  45. 

Name  of  Iiyared  Party.  —  In  Alabama 

the   bail   bond   need   not  specify    the 

name  of  the  party  against  whom  the 


Crim.  51;  Walker  v.  Stale,  32 
Tex.  Crim.  517;  Bailey  v.  State,  (Tex. 
Crim.  1S96)  34  S.  W.  Rep.  it6;  Ken- 
nedy V.  State,  (Tex.  Crim.  1894)  24  S. 
W.  Rep.  901. 

3d5,  1.  Compare  People  v.  Hanaw, 
106  Mich.  421,  wherein  it  was  held 
that  a  recognizance  condilioned  for  the 
appearance  of  the  accused  to  answer 
an  information  on  file  against  him  for 
burglary  is  sufficient  to  bind  him  to 
appear  to  answer  a  charge  of  feloni- 
ously breaking  and  entering  in  the 
nighttime  a  building  not  adjoined  to 
or  occupied  as  a  dwelling  house,  with 
the  intent  to  commit  the  crime  of  lar- 
ceny. This  case  was  decided  under 
How.    Annot.     Stat.     Mich..    §    9485 


offense  was  committed.     State  v.  Ful-     (Comp.  Laws  Mich.,  §  11,869),  provid- 


ler,  128  Ala.  45. 

Following  the  Language  of  the  Statute , 
is  sufficient.     Robinson  v.  State,  (Tex. 
Crim.  1897)  39  S.  W.  Rep.  678. 

The  exact  words  of  statute  need  not 
be  used.     Words  of  the  same  import 


ing  that  actions  on  recognizances  shall 
not  be  defeated  by  defects  of  form, 
etc.,  in  the  recognizance. 

4.  Com.  V.  Riffe,  (Ky.  1899)  49  S.  W. 
Rep.  772. 

d96.     1.  See    State    v.    Fuller,    128 


will  be  sufficient.     Mills  v.  State,  36    Ala.  45,  wherein  it  was  held  that  a  bail 


Tex.  Crim.  71. 

Where  the  Indictment  Contains  Two  or 
More  Counts  a  recognizance  condi- 
tioned to  answer  the  offense  charged 
in  one  of  them  is  sufficient.  Foster  v. 
State.  38  Tex.  Crim,  374. 

933.     1.  Om/ar/?  Vaughan  z/.  Cand 


bond  which  does  not  show  which  of 
the  parties  signing  it  is  the  principal 
obligor  is  insufficient;  Smith  v.  State, 
35  Tex.  Crim.  9. 

2.  Invalid  as  to  One  Surety,  Invalid  as 
to  All.  —  A  bail  bond  which  is  signed 
by  an  agent  without  the  authority  of 


ler,  113  Ga.  9,  wherein  it  was  held  that  his  principal  will  be  invalidated  as  to 

a  recognizance  conditioned  for  the  ap-  other  sureties  thereon,  although  such 

pearance  of  the  accused   to  answer  a  sureties  had  reason  to  believe  that  the 

charge  of  assault  with   intent  10  kill  agent    had    no    authority,    since    the 

was  sufficient,  although  there  was  no  sureties  have  a  right  to  presume  that 

such  offense  as  assault  with  intent  to  the  judge  taking  the  bond  will  see  that 

kill,  since  under  such  a  charge  the  ac-  the  name  of  each  surety  is  signed  in 

Gused  might  have  been  convicted  of  an  such  a  way  as  to  bind  him.     Com.  v. 

assault    or    an    assault   and    battery;  Belt,  (Ky.  1899)  5'  ^-  ^-  ^^P*  43^* 


Alford  7'.  State,  37  Tex.  Crim.  386. 
wherein  it  was  held  that  "  while  it  is 
true  that  the  recognizance  must  recite 
an  offense  against  the  laws  of  the  state, 
yet,  if  it  recites  the  offense  set  forth  in 
the  indictment  it  is  sufficient.*' 

Ho  Crime.  —  Candler  v.  Kirksey,  T13 
Ga.  309. 


397.  1.  In  Kassaohusetts  a  Married 
Woman  may  execute  a  recognizance 
by  virtue  of  Pub.  Stat.  Mass.,  c.  147, 
§§  2,  7  (Rev.  Laws  Mass.,  c.  153,  g§  2. 
6).     Com.  V.  Abbott,  168  Mass.  471. 

2.  Ko  Acknowledgment  Necessary  — 
Kansas  Statute.  —  Under  Gen.  Stat. 
Kan.   (1899),  g  5201  (Gen.  Stat.  Kan. 
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337.     Signing  and  Sealing.  —  See  note  4. 
938.     See  note  i. 

Approval.  —  See  note  2. 

Beoogniianoe  Dates.  —  See  note  4. 
339.     Executed  on  Sunday.  —  Sec  note  I . 

Filing  and  Beoording.  —  See  notes  2,  3,  4. 

330.  c.  Construction.  —  See  notes  2,  3, 4. 

331.  d.  Amendment.  —  See  notes  1,  2. 

333.    g.  On  Appeal  —  Bequieitet.  —  See  notes  i,  2,  3. 

1897),  c.  102,  §  135X  providing  that  all  benefit  of  the  county,  and  failure  to 

recognizances  shall  be  in  writing  and  comply  therewith  has  no  efect  upon 

be   subscribed   by   the    parties  to    be  the     validity    of     the     recognizance, 

bound  thereby,  it  has  been  held  that  Com.  v.  Hart,  17  Pa.  Co.  Cc,  148. 

recognizances  are  not  matters  uf  record  8.  Prior  to  Forfeiture.  —  A  bail  bond 

as  at  common  law,  and  hence  need  not  taken  by  the  sheriff,  but  not  certified 

be   acknowledged.      Kansas    City    v.  by  him  to  the  clerk,  and  not  filed  by 

Fagan,  4  Kan.  App.  796.  the  clerk   previous  to  a  judgment  of 

9Bl7.    4.  See  Shupe  z/.  State,  40  Neb.  forfeiture,  will  be  held  void.     Stater. 

524,  holding  that  even  where  a  recogni-  Pratt,  148  Mo.  402, 

zance  is  not  re(^utred  to  be  signed,  if  it  4.  Time  for  Beoording.  —  The   recog- 

is  signed   it  will  not  thereby  be  ren-  nizance  need  not  be  recorded  on  the 

dered  void.  same  day  it  is  made,  but  should  be 

By  Statute  in  Illinois  (Crim.  Code  III.,  entered  upon  the  record  at  the  same 
dlv.  3,  §^  3.  Starr  &  Curt.  Annot.  Stat,  term,  and  at  all  events  before  the  sue- 
Ill.  1896,  c.  38,  par.  477)  a  recogni-  ceeding  term.  McNamara  r.  People, 
zance   taken   in  a  court  of  record  in  183  111.  164. 

open  court  need  not  be  signed.     Mc  990.    S.  Havis  v.  State,  62  Ark.  500. 

Namara  v.  People,  183  111.  164.  8.  Smith  v.  State,  35  Tex.  Crim.  9. 

Signature  in  Fresenee  of  Oi&oor  —  Kit-  ,  4.  State  v.  Fuller,  128  Ala.  45;  State 

■oun  Statute. —  Under   Rev.  Slat.  Mo.  v.  Moore,  2  Penn.  (Del.)  299. 

(1889),  ^  4127  (Rev.   Slat.    Mo.  1899,  331.    1.  Vaugban   v.   Candler.  113 

g  2547),  authorizing  officers  designated  Ga.  9. 

to  take  bail  to  administer  all  oaths  8.  Vaughan  v,  Candler,   113  Ga.  9; 

necessary  in  that  behalf,  recognizances  Neininger  &.  State.  50  Ohio  St.  394. 

must  be  signed  in  the  presence  of  the  333.     1.  McGough   v.  State,  (Tex. 

oflScers  taking  them.     State  v.  Pratt,  Crim.  1899)  50  S.  W.  Rep.  712;  Nunn 

148  Mo.  402.  V,  State,  40  Tex.  Crim.  435;  Anderson 

In  Body.  —   The    signature    of    the  ».  State,  (Tex.  Crim.   1896)  36  S.  W. 

principal  and  sureties  in  the  body  of  a  Rep.  97:  Volney  v.  State.  (Tex.  Crim. 

bail   bond    will   be   sufficient,   though  i89i5)  35  S.  W.  Rep.  658;  Short  v.  State, 

such  practice  is  not  commended.     Mc-  (Tex.  Crim.  1894)  25  S.  W.  Rep.  288. 

Howell  V.  State,  41  Tex.  Crim.  227.  By  Statute  in  Texas  a  recognizance  on 

39§.    1.  Omission  of  Name  firom  Bodj.  appeal  must  be  conditioned  to  abide 

^  See  also  Reeg  v,  Adams,  113  Wis.  the  judgment  of  the   appellate  court 

175.  *'  in  this  case."    Cryer  v.  State,  (Tex. 

2.  Slate  V.  Austin,  69  Mo.  App.  377.  Crim.  1896)  37  S,  W,  Rep.  753;  Barela 

4.  See    Lindsay   v.    State,    39  Tex.  v.  State,  (Tex.   Crim.  1894)  26  S.  W. 

Crim.  468.  Rep.  397. 

lildO.    1.  Adams  v.  Candler,  114  Ga.  An  Amendment  by  inserting  a  con- 

151;  Lindsay  v.  State,  39  Tex.  Crim.  dition  to  abide  the  judgment  of   the 

46S.  Court  of  Criminal  Appeals  cannot  be 

2.  Certificate  to  County  Commiisionert  made  on  appeal.    McGough  9.  State, 

—  Pennsylvania    Statute.   —    Act     Pa.  (Tex.  Crim.  1899)  50  S.  W,  Rep,  712. 

March    24,1818    (Bright.  Purd.    Dig.  Upon  Joint  Conylotion  of  two  or  more 

Laws  Pa.  1894,  p.  9ro,  g  11),  directing  for  the  same  offense  each  must  execute 

that  forfeitures  shall  be  certified  and  a  separate  recognizance.     Goldman  v, 

estreated  into  the  office  of  I  be  county  State,  35  Tex.  Crim.  436. 

commissioners,    was  enacted  for   the  8.  Starr  v.  State,  (Tex.  Crim,  1897) 
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40  S.  W.  Rep.  7(>o;  Sturdevant  V.  State,  Tex.  Crim.   1900)  59  S.  W.  Rep.  273; 

iTex.  Crim.  iby6)  37  S.  W.  Rep.  732:  Caathern  v.  State,  (Tex.  Crim.  1900)59 

Ray  V,  State,  (Tex.  Crim.  1896)35  S.  S.  W.  Rep.  273;  Luke  v.  State,  (Tex. 

W.    Rep.   368;   Jones  v.   State.  (Tex.  Crim.    1900)  59  S.  W.  Rep.  44;  Cari- 

Crim.  1896)  34  S.  W,  Rep.  627;  McAfee  wright  v.  State,  (Tex  Crim.  1900)  58  S. 

u.   State,  (Tex.   Crim.  1896)  33  S.  W.  W.    Rep.    1008;    Callicoatte    v.    Stale, 

Rep.   970;    Bohanon    r.    State,   (Tex.  (Tex.  Crim.   1900)  58  S.  W.  Rep.  iocjH 

Crim.  1896)33  S.  W.  Rep.  866;  Black-  Jordan  v.  Stale.  (Tex,  Crim.  1900)  55 

shear  w*  State,  (Tex.  Crim.  1895)  33  S.  S.  W.  Rep.  176;  Johnson  v.  State,  (Tex. 

W.    Rep.   222;    Irvin    i/.   State,   (Tex.  Crim.  1900)  55  S.  W.  Rep.  176;  John- 

Crim.   1895)  32  S.   W.  Rep.  899;  Mc*  son  v.  State,  (Tex.  Crim.  1899)  54  S. 

Clesky  v.  State,  (Tex.  Crim.  1895)  30  W.   Rep.  587:  Secrest  v.  Slate,  (Tex. 

S.  W.  Rep.  800;  Barnard  v.  State,  jTex.  Crim.  1899)  53  S.  W.  Rep.  630;  West- 


Crim.  1894)  25  S.  W.  Rep.  967;  Cra^r- 
ford  V.  State,  (Tex.  Crim.  1894)  25  S. 
W.  Rep.  629;  Anderson  ».  State,  (Tex. 
Crim.  1894)  25  S.  W.  Rep.  289;  Short 
V,  State,  (Tex.  Crim.  1894)  25  S.  W. 
Rep.  288;  Crise  v.  Slate,  (Tex.  Crim. 
1894)  25  S.  W.  Rep.  285;  Calhoun  v, 
Staie.(Tex.Crim.i894)25S.W.  Rep.  126. 
Amendment.  —  Where   the    recogni- 


fall  V,  State,  (Tex.  Crim.  1899)  53  S. 
W.  Rep.  629;  Allen  v.  Slate.  (Tex, 
Crim.  1899)  53  S.  W.  Rep.  103;  Sessum 
V.  State,  (Tex.  Crim.  1899)  51  S.  W. 
Rep.  373;  Peck  v.  State,  (Tex.  Crim. 
1899)  51  S.  W.  Rep.  229;  Howard  x>. 
State,  (Tex.  Crim.  1899)  51  S.  W.  Rep. 
229;  Perry  v.  Slate,  (Tex.  Crim.  1899) 
51  S.  W.  Rep.  229;  Donnelly  v.  State, 


zance  fails  properly  to  describe  the  ap-    (Tex.  Crim.   1899)  51  S.  W.  Rep.  228; 


pellate  court,  the  defect  cannot  be 
cured  by  amendment  after  the  adjourn- 
ment of  the  lerm  at  which  it  was 
entered.  Miller  v.  State,  (Tex.  Crim. 
1894)  26  S.  W.  Rep.  71. 

333.  3.  Time  to  Time.  -  Forbes  v. 
State,  (T«x.  Crim.  1894)  25  S.  W.  Rep. 
1072. 

983.  1.  Bowen  v.  State,  (Tex. 
C'im.    1901)  60  S.  J»V.  Rep,  552:  Mc- 


Bird  V,  State,  (Tex.  Crim.  1899)  50  S. 
W.  Rep.  715:  Swope  v.  State,  (Tex. 
Crim.  1899)  50  S.  W.  Rep.  715;  Mc- 
Gough  V,  Stale,  (Tex.  Crim.  1899)  5^  ^* 
W.  Rep.  712;  Ross  V,  State,  (Tex.  Crim. 
1898J  44  S.  W.  Rep.  492.  But  see  Code 
Crim.  Pro.  Tex.,  art.  887,  as  amended 
by  Laws  Tex.  1897,  c.  5,  g  i. 

Amendment  10  show  conviction  and 
amount  of  punishment    will    not    be 


Cormack  v.  State,  (Tex.  Crim.  1900)  58  allowed  aftei   the  term  at  which  con- 

S.  W.   Rep.  1006;  McGough  v.  State,  viction  was  had,  and  hence  no  such 

(Tex.  Crim.  1899)  50  S.  W.  Rep.  712;  amendment  can  be  made   on  appeal. 

Biggins  V.  State,  (Tex.  Crim.  1896)  34  McGough  v.  State,  (Tex.  Crim.   1899) 

S.  W.  Rep.   109;   Alexander  v.  Stale,  50  S.  W.  Rep.  712. 


(Tex.  Crim.  1895)  32  S.  W.  Rep.  695; 
Nunn  V.  State,  40  Tex.  Crim.  435; 
May  V,  State,  40  Tex.  Crim.  196;  Ben- 
nett V.  State,  37  Tex.  Crim.  244; 
Armento  v.  State,  33  Tex,  Crim,  539. 

The  Punishment  Imposed  must  be 
stated.  Nunn  v.  State,  40  Tex.  Crim. 
435;  Crowley  v.  State,  (Tex.  Crim. 
1902)  66  S.  W.  Rep.  559:  Waldrip  v. 
State,  (Tex.  Crim.  1902)  66  S.  NV.  Rep. 
555;  Standifer  v.  State,  (Tex.  Crim. 
1902)  66  S.  W.  Rep.  550;  Waits  v.  Slate, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  917: 
Lindsey  v.  State,  (Tex.  Crim.  1901)  65 
S.  W.  Rep.  905:  Austin  r.  State,  (Tex. 
Crim.  1901)  64  S.  W.  Rep.  1041;  Seguin 
V,  State,  (Tex.  Crim.  1901)  62  S.    W. 


Variances  Between  the  Beeogninnee 
and  the  Judgment  have  been  held  faial 
in  the  following  instances: 

As  to  Disposition  of  the  Case^  as  where 
the  recognizance  recites  a  conviction 
when  the  judgment  was  dismissing  an 
appeal  from  an  inferior  court.  Stur- 
geon V,  State,  (Tex.  Crim.  1901)  65  S. 
W.  Rep.  1067;  Chappell  v.  State,  (Tex. 
Crim.  1901)  61  S.  W.  Rep.  928. 

As  to  the  Judgment^  as  where  the  re- 
cognizance recites  a  conviction  for  the 
oflense  charged  in  the  indictment, 
when  the  conviction  was  for  a  less 
offense.  Pace  v.  State,  (Tex.  Crim. 
1895)  32  S.  W.  Rep.  697;  Fondren  v. 
State,  (Tex.  Crim.  1895)  29  S.  W.  Rep. 


Rep.  753;  Erwin  ».  Slate,  (Tex.  Crim.    479;  Nichols  r.  State.  (Tex.  Crim.  1895) 


1901)  60  S.  W.  Rep.  061;  Thomas  v. 
State,  (Tex.  Crim.  1901)  60  S.  W.  Rep. 
759;  Bowen  v.  State,  (Tex.  Crim.  1901) 
60  S.  W.   Rep.   55a;  AUred  v.  State. 


29  S.  W.  Rep.  383.     See  also  Driggs  v. 
State,  (Tex.  Crim.  1902)  66  S.  W.  Rep. 
546. 
2.  Guill  V,  Sute,  (Tex.  Crim.  1897) 
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42  S.  W.  Rep.  303;  Sheppard  v.  State,  Rep.  550;  McHam  v.  State,  (Tex.  Crim. 
(Tex.  Crim.  1895)  32  S.  W.  Rep.  530;  1901)  65  S.  W.  Rep.  911;  Stanly  v. 
Harkey  v.  State,  (Tex.  Crim.  1894)  25  State,  (Tex.  Crim.  1899)  53  S.  W.  Rep. 
S.   W.    Rep.   423:    Heilroan   v.  Si  ate,     345. 

(Tex.  Crim.  1894)  25  S.  W.  Rep.  1120;  .  A  Variance  between  the  recognizance 
Jackson  r.  State,  (Tex.  Crim.  1894)  24  and  judgment  as  to  the  crime  charged 
S   VV.  Rep.  902.  is  fatal.    Schoonmakcrt/.  State,  37  lex. 

Knit  Be  OffenM  Against  Law.  —  Crim.  424.  But  see  Morrison  v.  State, 
Youngman  v.  State,  38  Tex.  Crim.  459:  37  Tex.  Crim.  601,  wherein  it  was  held 
Johnson   v.  State,   38  Tex.   Crim.  26;      "^    '   —«----  -.  i-.-j 

Allison  V.  State,  33  Tex.  Crim.  501; 
Boyeil  V.  Slate,  (Tex.  Crim.  1900)  55  S. 
W.  Rep.  495;  Fikes  v.  State.  (Tex.  Crim. 
1809)  51  S.  W.  Rep.  248;  Strain  v. 
State,  (Tex.  Crim.  1897)42  S.  W.  Rep. 
383;  Jackson/'.  State,  (Tex.  Crim.  1897) 
40  S.  W.  Rep.  287;  Wilson  v.  State, 
(Tex.  Crim.  1897)  40  S.  W.  Rep.  279. 
See  also  Robinson  v.  State,  (^Tex.  Crim. 
1897)  39  S.  W.  Rep.  678;  Couch  v. 
State,  (Tex.  Crim.  1896)  34  S.  W.  Rep. 


that  where  one  is  convicted  of  a  less 
offense  than  the  one  charged  in  the  in- 
dictment, his  recognizance  on  appeal 
reciting  that  he  was  charged  with  the 
less  offense  and  convicted  therefor  is 
sufficient. 

Where  there  Are  Two  Counts  in  the 
Charge,  a  recognizance  on  appeal  from 
conviction  upon  one  count  reciting 
that  the  accused  was  charged  with  the 
offense  charged  in  the  other  count  will 
be  insufficient.     Smith  v.  State,  (Tex. 


942;  Hunt  V.  State,  (Tex.  Crim.  1896)    Crim.  1896)  33  S.  W.  Rep.  1079. 


34  S.  W.  Rep.  750;  Blackshear  v.  State, 
(Tex.  Crim.  1895)  33  S.  W.  Rep.  222; 
Clark  V.  State,  (Tex.  Crim.  1895)  32  S. 
W.  Rep.  901;  Pace  v.  Stale.  (Tex. 
Crim.  1895)  32  S.  W.  Rep.  697;  Heath 
V.  State,  (Tex.  Crim.  1895)  31  S.  W. 
Rep.  659;  Loven  v.  State,  (Tex.  Crim. 
1895)  30  S.  W.  Rep.  358:  Baizey  v. 
State.  (Tex.  Crim.  1895)  30  S.  W.  Rep. 


The  File  Komber  of  the  Case  need  not 
be  Slated  where  the  recitals  are  suffi- 
cient to  identify  the  recognizance  with 
the  case.  Thielen  «/.  State,  (Tex. 
Crim.  1901)  65  S.  W.  Rep.  533. 

Time  for  Giving  Beoogniianoe.  —  A 
recognizance  on  appeal  must  be  entered 
into  at  the  term  at  which  the  convic- 
tion is  had.     Mundelino  v.  State,  (Tex. 


358;  Allison  r.  State,  (Tex.  Crim.  1894)  Crim.  1899)  51   S.  W.   Rep.  235;  Don 

26  S.  W.  Rep.  1081;  De  Auda  v.  State,  nelly   v.  State,  (Tex.  Crim.  1899)  51  S. 

(Tex.  Crim.   1894)  26  S.   W.  Rep.  73;  W.  Rep.  228;  Kounce  v.  State,  (Tex. 

Turner  v.  State,  (Tex.  Crim.  1894)  26  Crim.  1901)  60  S.  W.  Rep.  966. 

S.  W.  Rep.  62;  Harkey  v.  State.  (Tex.  Hew  Bond  on  Appeal.  —  If  therecogni- 

Crim.  1894)  25  S.  W.  Rep.  423;  Calhoun  zance  filed  at  the  time  of  taking  an  ap- 


V.  State,  (Tex.  Crim.  1894)  25  S.  W. 
Rep.  126;  Rhoads  v.  State,  (Tex.  Crim. 
1894) 28  S.  W.  Rep.  467.  Compare  Hardy 
V.  U.  S.,  (C.  C.  A.)  71  Fed.   Rep.   158, 


peal  is  defective,  a  dismissal  cannot  be 
prevented  by  filing  a  valid  recogni- 
zance. Peck  V,  State,  (Tex.  Crim. 
1899)  51  S.  W.  Rep.  229      Contra^  Hud- 


where  it  was  held  that  if  a  magistrate  son  v.  Parker,  156  U.  S.  277. 

has  jurisdiction  to  inquire  into  an  of-        934.    2.  Power  Only  to  Take  Bail. — 

fense  similar  to  the  one  charged,  a  bail  A  count  which  is  expressly  authorized 

bond  taken  by  him  conditioned  for  ap-  to  take  a  bail  bond  has  implied  juris- 

pearance  in   a  trial  court  will  not  be  diction  to  forfeit  and  enforce  it.     State 

void,    even    though    the    information  v.  Caldwell,  124  Mo.  509. 

charges  no  offense  and  the  description        In  Koger  v.  Madison,  108  Ga.  543.  it 

of  the  offense  in  the  recognizance  fol-  was  held  that  where  a  municipal  court 


lows  the  information. 

Amendment.  —  The  recognizance  can- 
not be  amended  on  appeal  so  as  to  cure 
a  defect  in  that  it  did  not  charge  an 
offense  against  the  law.  Youn^jfrnan  v. 
Stale,  38  Tex.  Crim.  459. 

A  Joint  Beoogniianoe  by  Several  Defend- 
ants, of  such  a  nature  that  a  hreach  by- 
one  would  be  a  breach  by  all,  is  insuffi- 
cient to  support  an  appeal.  Standifer 
V.  State,  (Tex.  Crim.   1902)  66  S.  W. 


is  expressly  authorized  merely  to  take 
bail,  and  there  is  an  adequate  remedy 
for  the  enforcement  of  bail  bonds 
taken  by  such  court  by  civil  action,  the 
municipal  court  has  no  authority  to 
forfeit  the  bond.  Distinguishing  State 
V.  Caldwell.  124  Mo.  509. 

Where  there  Is  a  Change  of  Venne  the 
court  to  which  the  case  is  transferred 
has  authority  to  forfeit  a  recognizance 
taken    by   the  court  from   which  the 
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93S.    See  note  i. 

b.  Grounds. 
336.    See  notes  i,  2. 


See  note  3. 


cause  was  transferred.     Havis  v.  State,  Failure  to  Bemain  All  Day  at  a  Jnstice'i 

62  Ark.  500.  Office  which  is  closed  is  not  a  breach 

Eorfeitiire  Allowable  Only  in  Pending  of  a  recognizance  to  appear  before  such 

Cases.  —  Where  an  indictment  is  filed  justice  on  that  day,  where  the  attorney 

away  subject  to  another  indictment  to  of   the   accused   was   present  all  day, 


be  thereafter  found,  but  no  other  in- 
dictment  is  found,  no  forfeiture  of  the 
recognizance  given  to  answer  the  in- 
dictment which  is  filed  away  can  be 
had  at  any  succeeding  term  of  the 
court,  the  filing  away  of  the  indictment 
and  failure  to  find  another  being 
equivalent  to  a  dismissal  of  the  indict- 
ment. Hall  V.  Com.,  (Ky.  1895)  30  S. 
W.  Rep.  877. 

935.  1.  Mnst  Be  Filed.  —  Where 
there  Was  a  Change  of  Venue  after  bail 
was  granted,  but  before  the  bond  was 
filed,  the  action  of  the  sheriff  in  send- 
ing the  bond  direct  to  the  clerk  of  the 
court  of  the  new  venue,  instead  of  fil- 
ing it  with  the  clerk  of  the  court  in 
which  the  prosecution  originated,  was 


and  the  accused  himself  was  close  at 
hand,  ready  to  appear  whenever  called, 
and  the  ofi!ice  ivas  not  opened  during 
the  day.  Neal  v.  Slate,  61  Aik. 
283. 

Waiyer  of  Appearance. —  In  a  prose- 
cu:ion  for  a  felony  the  attorney  of  the 
accused  cannot  waive  an  appearance 
so  as  to  prevent  forfeiture  of  the  bail 
bond.  State  v.  McMichael,  50  La. 
Ann.  428. 

336,  1.  Compare  Braxton  v.  Cand- 
ler. 112  Ga.  459;  Hudson  v.  State,  91 
Ga.  553. 

2.  State  V.  Gardner,  29  Oregon  254. 

Hezt  Term.  —  Lane  v.  State,  6  Kan. 
App.  106;  Hesselgrave  v.  State.  (Neb. 
1902)  89  N.  W.  Rep.  295;  Slate  v.  Mur- 


held,  in  Havis  v.  State,  62  Ark.  500.  to  dock,   59  Neb.   521.     Compare  State  v, 

be  a  mere  irregularity  which  would  not  Horton,    123   N.  Car.  695,  wherein  it 

justify  a  reversal  of  a  judgment  upon  was    held    that   a   recognizance    con- 

the  bond.  ditioned  for  the  appearance  of  the  ac- 

8.  After  Cause   Continued. —  Continu-  cused  at  the  next  ten   ,  and  that  he 

ance  of  the  Recognizanee  Without  Respite  will   not  depart   without  leave,   binds 

operates  as  an  expiration  thereof,  and  him  to  appear  at  a  subsequent  special 

excuses  further  appearance.     State  v.  term    intervening    between    the    two 


Roop,  I  Marv.  (Del.)  535. 

A  Continuance  Before  tJu  Hour  for 
Appearance  excuses  appearance  at  such 
hour.      People  v,   Morstadt,   loi   Cal. 

379. 

Continuance  with  the  Consent  of  the 

Accused  continues    the    recognizance. 

Kuhle  V,  People,  65  111.  App.  378. 

Sucoeeding  Term.  —  Compare  State  v. 

Moore,  57  Mo.  App.  662  [citing  State  v. 


regular  terms,  and  to  which  his  case  is 
continued. 

Abide  Order  of  Court.  —  See  State  v. 
Breen,  6  S.  Dak.  537.  Compare  Hessel- 
grave V.  State,  (Neb.  1902)  89  N.  W. 
Rep.  295;  State  v.  Murdock,  59  Neb. 
521. 

Nonappearance  After  Trial  and  Ver- 
dict of  guilty  is  ground  for  forfeiting  a 
recognizance  conditioned  to  abide  the 


Mackey.    55     Mo.    51];     Hesselgrave    order  of  the  court.     Neininger  z/.  State, 
V.  Stale,  (Neb.  1902)  89  N.  W.  Rep.  295;     50  Ohio  St.  394. 


Stale  V.  Murdock,  50  Neb.  521. 

In  Misdemeanor  Cases.  —  A  recogni- 
zance  given  for  appearance  in  a  mis- 
demeanor case  cannot  be  forfeited  at 


Appearanoe  until  Discharged.  —  A  con- 
dition in  a  recognizance  requiring  ap- 
pearance until  discharged  requires 
appearance  from  day  to  day  and  from 


a  time  when  the  person  of  the  accused  term  to  term  until  discharged.     People 

is  not  required,  over  the  objection  of  v.  Hanaw,  106  Mich.  421. 

his  attorneys  who  appear  and  demand  A  Condition  Not  to  Depart   Without 

trial.     Kenworthy  2/.  El  Dorado,  7  Kan.  Leave  may  be  broken  as  follows: 

App.  643.  By  Failure  to  Remain  until  Discharged, 

IHsmissal  Before  the  Hour  for  Appear-  —  State  v.  Ruthing,  49  La.  Ann.  909. 

anoe  discharges  the  sureties,  and  the  By   Failure    to    Appear  at    Term    to 
failure  of  the  accused  to  appear  will 
render  them  liable.      People  v.   Mor- 
stadt, loi  Cal.  379. 


Which  Case  Is  Conditioned,  —  State  v, 
Horton,  123  N.  Car.  695;  State  v. 
Jenkins,  121  N.  Car.  637.     Contra^  Hes- 
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337.     C.    Proceedings  —  CalUng  Aoouied  ud  Baterlag    D«lR«lt. — 
See  notes  i,  2. 
338.    d.  Enforcement  —  judgment  of  Forfeiture.  —  See  note  3. 

selgrave  r*  Slate,  (Neb.  1902)  89  N.  W.  must  show  that  the  accused  did  not  ap- 

Rep.  295.  pear  at  the  time  and  place  required  by 

By  Failure  to  Appear  and  Answer  De-  his  recognizance.     Stale  v.  Murphy,  23 

fective   Indictment,  —  State    f.   Living-  Nev.    390.      Compare    Hesselgrave    v, 

ston,  117  Mo.  627:  State  z'.  Hoeffner,  68  State,  (Neb.  1902)  89  N.  W.  Rep.  295, 

Mo.   App.  164,  citing  Slate  v.  Living-  decided  under  Crim.  Code  Neb.,  §  388. 

ston,  58  Mo.  App.  449.  Excuse    fbr    Default.  —  Neither    the 

By  Failure   to   Appear  to  Answer  a  record  of  the  court  nor  the  minutes  of 

New  Indictment  found  in  lieu  of  a  de-  the   trial   judge   need   recite   that  the 

fective  one.     State  v.  Austin,  141  Mo.  failure  of  the  accused  to  appear  was 

481  {citing  State  v,  Livingston,  117  Mo.  "  without  sufScient  cause  or  excuse," 

627];  Silvers  v.  State,  59  M.  J.  L.  428.  although  the  statute  authorizing  for- 

A  Beoognisance  to  Answer  a  Particular  feiture  provides  that  it  may  be  made 

Indictment  may  be  forfeited  for  failure  when    the    accused    fails    to    appear 

to  appear  to  answer  a  new  indictment  '*  without  sufficient  cause  or  excuse." 

found    in    lieu    of    the  original   one.  State  v.  Austin,   141  Mo.  481,  69  Mo. 

State    V.    Brooks,   48    La.   Ann.    855.  App.  377;  State  v.  Whitecotton,  63  Mo. 

Compare  Hyde  v.  Cross,  25  Oregon  543.  App.  8, 

337.    1.  Accused  Must  Be  Called.  —  The  Beoord  of  Forfeiture  Is  Conohisive 

Langridge  v.  Judge,  46  La.  Ann.  29;  if  it  shows    that   the  defendant    was 

State  z/.  Jenkins,  121  N.  Car.  637;  State  called  and  did  not  appear.     Com.  v. 

V.  Lambert,   44  W.   Va.  308.     Contra^  Burkholder,  3  Pa,  Dist.  563. 

State  V,  Holtdorf,  61   Mo.  App.   515.  The  Beoord  Kay  Be  Amended  so  as  to 

See  also  State  v.  Murphy,  23  Nev.  390,  show  that  the  forfeiture  was  properly 

decided  undsr  Gen.  Stat.  Nev.,  g  4403  made,  if  such   is  the  case.     State  v. 

(Comp.  Laws  Nev.,  ^  448S).  Jenkins,  121  N.  Car.  637. 

Becord  of  Calling.  —  The  record  entry  Notice  of  Forfeiture  Vot  Essential.  —  No 

of  forfeiture  need   not  show  that  the  notice  of  forfeiture  of  a  recognizance 

defendant  or  his  bondsman  was  called,  need  be  given  to  the  principal  therein. 

State   V,    Holtdorf,  61   Mo.  App.  515;  See   Code   Crim.    Pro.  Tex,,  art.  478; 

State  V,  Murphy,  23  Nev.  390.  Sims  v.  State,  41  Tex.  Crim.  440. 

The  calling  of  the  accused  will  be  339.    3.  Failure  to  Enter  the  Judg- 

presumed  from  a  record  entry  of  for-  ment  upon  the  Kinutos  is  not  fatal  to  its 

feiture.      Com.    v,    Fogelman,  3  Pa.  validity.     It  may  be  entered  directly 

Super.  Ct.  566.  upon  the  records  without  any  previous 

Only  Aocused.  —  State  v.  Lambert,  44  record     on     the    minutes.      btate    v, 

W.  Va.  308,  citing  3  Encvc.  of  Pl.  and  Whitecotton,  63  Mo.  App.  8. 

Pr.  437,  note  I.  Sufficiency  of  Judgment.—  The  judg- 

Nature  of   Proceedings. — Proceedings  ment  roust  show   where  the   accused 

to  Declare  a  Default  ^xt.zx\m\Ti2\,     State  was  required  to   appear.     Moseley  v, 

V,  O'Rourke,  49  La.  Ann.  1567;  Stale  State,  37  Tex.  Crim.  18. 

V,  Alexander,  46  La.  Ann.  550.  The  Beoord  Kay  Be  Amended  so  as  to 

A  Scire  Facias  Proceeding  upon  a  for-  show   that  a  judgment  nisi  was  ren- 

feited  criminal  recognizance  is  a  con-  dered.  State  r/.  Jenkins.  121  N.  Car.  637. 

tinuation    of    the    original    forfeiture  Distinction  Between  Beco^niianeee  and 

proceeding,  and  hence  is  criminal  in  Bidl  Bonds.  —  A  bail  bond  is  a  differeit 

Its  nature.     State  v,  Hoefifner,  137  Mo.  thing  from  a  recognizance  within  the 

612;  State   V.   Clifford,    124   Mo.   492;  meaning  of  the  statutes  authorizing  a 

Stale  V,  Murmann,  124  Mo.  502;  Slate  judgment  nisi  upon    a    recognizance 

V.   Caldwell,    124    Mo.   509;    State    v.  without  the  intervention  of  a  separate 

Hoeffner,      124     Mo.     488.        Contra^  suit.     Fahey  v.  People,  8  Colo.  App. 

Vaughan  v.  Candler,   113  Ga.  9.     See  553.     See  also  Everly  v.  State,  10  Ind. 

also  Morse  v.  State,  39  Tex.  Crim.  566.  App.  15,  wherein  it  was  held  that  the 

An  Action  upon  a  Forfeited  Recogni-  liability  of  the  principal  and  surety  on 

zance  is  not  an  action  foi  a  penally,  but  a  bail  accrues  immediately  upon  the 

an  action  upon  a  written  instrument,  failure  of  the  accused  to  comply  with 

State  V.  Murphy.  23  Nev.  390.  the  conditions    thereof,  and    that    ao 

8.  Beoord    of   Be&ult.  —  The    record  judgment  of  forfeiture  is  necessary. 
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j|39«    gobMtQMit  vrooe«aiaf«.  — See  note  i. 

Bemedy.  —  See  note  2. 
340.     See  notes  i,  2. 


339.  1.  Braxton  v,  Candler,  112 
Ga.  459;  Meekini  v,  Sullivan  County, 
154  Mo.  136;  State  v.  Dwyer,  70  Vi.  96. 
Compare  Fahey  v.  People,  8  Colo.  App. 
553,  decided  under  a  special  statute. 


Ohio.  —  Kinney  v.  State,  7  Ohio  Cir. 
Dec.  97. 

Oklahoma,  —  McColgan  v.  Territory, 
5  Okla.  567. 

Oregon,^  Metschan  z/.  Grant  Count  v, 


a.  Soire  Fadas  —  Georgia.  —  Candler  36  Oregon  117. 

V.   Kirksey,  113  Ga.  309:  Vaughan  v.  South  Dakoia,  —  State  v.  Newson,  8 

Candler,  113  Ga.  9;  Freeman  v.  State,  S.  Dak.  327. 

112  Ga.  648.  BaqnifitM  of  ikm^iaX'DX^  Heiease  of 

JiHnois,  —  MrNamara  v.  People,  183  Principal.  —  Compare    Dilley    v.  State, 

111.  164:  Kuhle  v^  People,  65  III.  App.  2  Idaho  1012;  Com.  v.  Perkins,  (Ky. 


378;   People   V.   Cleaver,  74   111,  App. 
210. 

Massachusetts,  ^^  Norcross  v.  Crab- 
tree,  161  Mass.  55. 

Mississippi, —  Smith  v.  State,  76  Miss. 
728. 

Afissouri.  —  State  t.  Hoeflner,  124 
Mo.  488;  State  v.  Livingston,  117  Mo. 
627;  State  V.  WbitecoCton,  63  Mo. 
App.  8. 

North  Carolina^  —  State  v,  Horton, 
123  N.  Car.  695;  Stale  v.  Jenkins,  121 
N.  Car.  637. 

Pennsylvauia.  —  Com.  v.  Hart,  17 
Pa.  Co.  Ct.  148. 

Texas ^  —  Thompson  v.  State,  34  Tex. 
Crim.    135; 
Crim.    312; 


1895)  32  S.  W.  Rep.  134. 

Default  of  Principal. -^SXKXe  v.  Wrote. 
19  Mont.  209. 

Charge  Made.  —  The  complaint  need 
not  set  out  the  acts  constituting  the 
crime  charged.  State  v.  Wrote,  19 
Mont.  209. 

Allegation  of  Forfeiture.  ^-  An  aver- 
ment that  the  principal  was  called  and 
failed  to  appear  is  equivalent  to  an 
averment  that  his  default  for  not  ap- 
pearing was  entered  of  record.  State 
V.  Wrote,  19  Mont.  209. 

The  complaint  need  not  allege  that 
the  bond  was  '*  duly  "  forfeited,  where 
the  allegations  of  fact  contained  show 
Avant   V.   State,    33  Tex.     that  the  forfeiture  was  properly  made. 
Markham     v.    State,    33     See  Kinney  v.  State.  7  Ohio  Cir.  Dec. 
Tex.  Crim.  91;  Lewis  v.  State,  (Tex.     97. 

Crim.  1897)  39  S,  W.  Rep.  570.  Identity  of  Crimes  Charged  in  Jnfor- 

Vermont,  —  State   v.   Dwycr,   70  Vt.     mation  and  in  Recognizance.  —  A  com- 

96.  plaint  charging  that  a  certain  crime  of 

West   Virginia,  ^^  State  v.  Lambert,     the  same  name  as  that  charged  in  the 

44  W.  Va.  308.  recognizance     was    committed     sufii- 

BMord  Oonolutlve.  *-Com.  v.  Fogel-    ciently    identifies     the    two    charges. 

man.  3  Pa.  Super.  Ct.  566.  State  v.  Wrote,  19  Mont.  209. 

340.  1.  Deht  is  the  proper  form  of  Averment  of  Filing,  —  A  complaint 
action  upon  a  recognizance  which  is  upon  a  recognizance  which  avers  that 
not  filed  and  made  of  record  in  the  the  recognizance  was  filed  is  sufficient 
Supreme  Court.  State  v.  Wheeler,  67  to  show,  as  against  a  demurrer,  that 
N.  H.  511.  the  recognizance  was  filed  and  became 

8.  OivU  AotiOA ander Code  —  Arkansas,  a  part  of  the  record  in  the  cause  in 
— •  Harris  v.  Slate,  60  Ark.  209,  212.  which  it  was  given.     State  v.  Murphy. 


California,  —  People  v,  McReynolds, 
102  Cal.  308. 


23  Nev.  390.     See  also  Slate  v.  Wrote, 
19  Mont.  2oq,  wherein  it  was  held  that 


Connecticut.  ^^  State  v,  Connolly,  72  no  averment  of  filing  was  necessary. 
Conn.  607.  In  Arkansas  the  proceeding  is  as  foK 

Indiana,  ^-^^XMXt  v,  Osborn,  155  Ind.  lows:     Indorsement  of  forfeiture  upon 

385.  the  bond;  filing  the  bond  so  indorsed 

AaifjAj,  —  Hardest y  V.  State,  5  Kan.  with   the  clerk  of  the  Circuit  Court; 

App.  780.  issuance  of  summons  by  such  clerk; 

Kentucky,  —  Combs  c/.  Com.,  103  Ky.  answer  by  the  bail  showing  cause,  if 


385. 

Montana,  —  State  v.  Wrote,  19  Mont. 
309. 

Nevada,  —  State  v.  Murphy,  33  Nev. 


any,  why  the  final  judgment  should  be 
entered  upon  the  forfeiture,  with  right 
of  appeal  to  either  party.  Ha  vis  v. 
State,  62  Ark.  500;  Neal  v.  State,  61 
Ark.  283. 
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343.    e.  Remission  and  Discharge  —  Power  to  B«iiiit  —  See 
note  I. 

notion  and  Grounds.  —  See  notes  2,  3,  4,  5>  ^- 


In  Indian  Territory  the  bond  and  the  this  discretion  can  be  exercised  onljr 
order  of  forfeiture  are  treated  as  a  upon  an  admitted  liability,  and  not  in 
complaint,  the  practice  being  the  same  rendering  a  judgment  in  a  suit  wherein 
as  in  Arkansas.  Zufail  v,  U.  S.,  i  In-  the  right  of  the  state  to  recover  at  all 
dian  Ter.  638,  wherein  it  was  held  that  is  put  in  issue  and  found  by  the  court 
a  bond  showing  (i)  the  obligation  of  in  favor  of  the  state.  State  v.  Con- 
the  principal  and  sureties;  (2)  its  con-  nolly,  72  Conn.  607. 
ditions:  (3)  the  signature  of  the  parties;  2.  State  v.  Row,  89  Iowa  581;  Hard- 
(4)  acknowledgment;  and  an  order  of  esty  v.  State,  5  Kan.  App.  780;  State  v, 
forfeiture  thereof  showing  that  the  Cliflford,  124  Mo.  492;  Com.  v.  Fogel- 
principal  was  called  and  failed  to  an-  man,  3  Pa.  Super.  Ct.  566;  State  v. 
swer  and  made  default,  was  a  sufficient  Dwyer,  70  Vt.  q6.  See  also  People  e^. 
declaration.  But  although  this  was  Flynn,  53  111.  App.  493.  But  see  Com. 
held  to  be  sufficient,  the  court  sug- 
gested that  it  would  be  better  to  use  a 
regular  form  for  the  entry  of  the  de- 
fault, and  prescribed  a  form,  with  the 
suggestion  that  it  be  used  in  all  cases 
on  forfeited  bail  bonds  thereafter 
arising. 


V.  Brandt,  17  Pa.  Co.  Ct.  138.  Com- 
pare Norcross  v.  Crabtree,  161  Mass. 
55,  wherein  it  was  held  that  a  remis- 
sion of  a  forfeiture  maybe  obtained  by 
a  motion  in  scire  facias  proceedings 
upon  the  forfeiture. 
Semifsion  by  Governor.  —  Williams  ;/. 


In  Kentneky  the  statutory  remedy  is     Shelbourne,  102  Ky.  579. 


a  civil  action,  but  no  pleadings  are  re- 
quired on  the  part  of  the  state.  Being 
a  civil  action,  an  appeal  therein  de- 
pends upon  the  amount  in  controversy. 
Speckert  v.  Com.,  (Ky.  1901)63  S.  W. 
Rep.  752. 

In  Massachnsetti.  — .See  Com.  v.  Ab- 
bott, 168  Mass.  471. 


Xotion  —  How  Supported.  —  The  mo- 
tion may  be-  supported  by  affidavit. 
People  V.  Flynn,  53  III.  App.  493;  Peo- 
ple V,  Hobbs,  46  III.  App.  206. 

Goonter  Affidavits.  —  People  v,  Flynn, 
53  III.  App.  493. 

Objeotione  to  the  Motion  as  Coming  Too 
Late  should  be  urged  as  a  defense  to 


Parties.  —  The  state  or  the  territory    such  motion,  and  not  against  the  filing 


is  the  proper  party  plaintiff  in  an  action 
upon  a  forfeited  bail  bond.  McColgan 
V.  Territory,  5  Okla.  567:  State  v.  New- 
son.  8  S.  Dak.  327. 

343.  1.  Colorado,  —  See  Gen.  Stat. 
Colo.  (1883),  §  969;  Mills's  Annot.  Stat. 
Colo.  (1891),  §  1476;  Huston  V.  People, 
12  Colo.  App.  271. 

Illinois.  —  See  Starr  &  Curt.  Annot. 
Stat.  III.  (1896),  c.  38,  par.  491;  People 
V.  Flynn,  53  III.  App.  493. 

Massachusetts,  , —  See  Rev.  Laws 
Mass.,  c.  169,  §  9;  Norcross  v.  Crabtree, 
161  Mass.  55. 

Missouri.  —  See  Rev.  Stat.  Mo. 
(1899),  §  2554;  State  t\  Taylor,  136  Mo. 
462. 

New   York. — See  Code  Crim.   Pro. 


or   hearing  thereof.     State  v.   Hayes, 
104  La.  461. 

Authority  of  Proseonting  Attorney. — 
A  prosecuting  attorney  has  no  power 
to  remit  a  forfeiture.  State  v.  Cliflford, 
124  Mo.  492. 

3.  State  V.  Row,  89  Iowa  581. 

4.  People  V,  Flynn,  53  III.  App.  493: 
People  V.  Hobbs,  46  III.  App.  206; 
Hardest y  ik  Stale,  5  Kan.  App.  780. 

Recapture  by  the  State  and  arrest  on 
the  same  charge  is  good  cause  for  re- 
mission of  forfeiture.  State  v.  Taylor, 
136  Mo.  462.  Compare  State  v.  Martin, 
50  La.  Ann.  11 57;  State  v.  Martin,  49 
La.  Ann.  752;  in  each  of  which  cases 
it  was  held  that  the  arrest  of  the  ac- 
cused  and   taking   him    into   custody 


N.  Y.,  g  597;  People  v.  Young,  92  Hun     during  the  term  at  which  his  bond  was 


(N.  Y.)  373. 

Pennsvlvania.  —  See  Act  Pa.  Dec.  9, 
1783  (Bright.  Purd.  Dig.  Laws  Pa. 
1894,  pp.  909,  910):  Com.  V.  Fogelman, 
3  Pa.  Super.  Ct.  566. 

Chancering  Bond.  —  In  an  action  upon 
a  bail  bond  the  court  has  a  discretion- 
ary  power   to  chancer   the  bond;   but 


forfeited,  and  the  execution  of  an  ad- 
ditional b3nd  to  secure  his  further  ap- 
pearance, were  not  sufficient  grounds 
for  a  remission. 

6.  See  People  v.  Samuels,  (C.  PI. 
Gert.  T.)  5  Misc.  (N.  Y.)  585,  wherein  it 
was  held  that  the  subsequent  indict- 
ment and  discharge  of  the  accused  is 
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343.  See  note  i. 

Conditioni  of  Eomission.  —  See  note  2. 

344.  Effect  of  Bemission.  —  See  note  I. 
Beview  on  Appeal.  —  See  notes  2,  3. 
Diecharge.  —  See  note  4. 

Setting  Aiide.  —  See  note  5. 
34«S.     10.  Surrender  —  How  Hade.  —  See  note  3, 


sufficient  ground  for  the  remission  of  a    by  the  governor,  they  cannot   there- 


forfeiture  of  a  recognizance  for  appear 
ance  during  the  preliminary  examina- 
tion. 

Complainant  Satisfied.  —  See  Com.  v. 
Saloton,  17  Pa.  Co.  Ct.  152. 

343* .  6.  See  Com.  v.  Matyiewicz, 
17  Pa.  Co.  Ct.  154. 

Louisiana  Statute.  —  Appearance, 
trial,  and  conviction  constitute  suffi- 
cient ground  for  remission  in  Louisiana 
by  virtue  of  Act  No.  17,  1900.  State  v. 
Hayes,  104  La.  461.  See  also  Stale 
V.  Martin,  50  La.  Ann.  1157;  State  v. 


after  recover  the  money  paid  in  satis- 
faction of  the  judgment  in  such  action. 
Williams  v.  Shelbourne,  102  Ky.  579. 

2.  People  V.  Young,  92  Hun  (N.  Y.) 
373.  See  also  People  v.  Rich,  36  N.  Y. 
App.  Div.  60. 

8.  People  V.  Flynn,  53  111.  App.  493; 
People  V.  Hobbs,  46  III.  App.  206;  liall 
V.  Com.,  (Ky.  1898)  45  S.  W.  Rep.  458; 
People  V.  Young,  92  Hun  (N.  Y.)  373. 
See  also  People  v.  Rich,  36  N.  Y,  App. 
Div.  60. 

4.  Discharge  —  How  Pleaded.  —  Mat- 


Schexneider,  45   La.  Ann.   1445.     But    ters  in  discharge  may  be  pleaded: 


this  statute  does  not  exclude  other 
grounds  of  remission.  State  v.  Hayes, 
104  La.  461. 

d43.  1.  The  Death  of  the  Principal 
After  Forfeiture  is  not  ground  for  the 
remission  of  the  forfeiture.  People  v. 
Rich,  36  N.  Y.  App.  Div.  60. 

Sickness  in  Family  of  Accused.  —  That 
the  accused  was  called  away  to  attend 
a  sick  wife,  and  hence  did  not  appear, 
is  not  sufficient  ground  for  remission. 
Com.  z/.  Hart,  17  Pa.  Co.  Ct.  148. 

2.  Hardesty  v.  Stale,  5  Kan.  App. 
780;  Morgan  v.  Jones,  117  Mich.  59; 
Meekins  v,  Sullivan  County,  154  Mo. 
136;  Stale  V.  Taylor,  136  Mo.  462; 
People  V.  Young,  92  Hun  (N.  Y.)  373; 
Com.  V.  Matyiewicz,  17  Pa.  Co.  Ct. 
154;  Com.  V.  Saloton,  17  Pa.  Co.  Ct. 
152;  Com.  V.  Bruener,  17  Pa.  Co.  Ct. 

151. 

344.  1.  Meekins  v.  Sullivan  County, 
154  Mo.  136:  Davidson  v.  State,  (Tex. 
Crim.  1898)  45  S    W.  Rep.  488. 

Action  to  Recover  Money  Paid  —  Suffi- 
ciency of  Petition.  —  Where  a  surety 
s?eks  to  recover  money  paid  upon  a 
forfeited  recognizance  upon  the  ground 
that  the  forfeiture  has  been  remitted 
on  account  of  the  surrender  of  the 
principal  and  the  payment  of  costs,  the 
petition  must  allege  such  surrender 
and  pavment.  Meekins  v.  Sullivan 
Countv.  154  Mo.  136. 

Effect  of  Failure  to  Plead  Remission.  — 
Where,  in  an  action  on  a  recognizance, 
the  sureties  fail  to  plead  a  remission 


By  Motion  to  Set  Aside  Judgment 
A^isi.  —  State  v.  Crosby,  114  Ala.  11. 

In  Bar  to  an  Action  on  the  bond  or 
recognizance.  State  v.  Kyle,  99  Ala. 
256;  People  V.  McReynolds,  102  Cal. 
308. 

General  Issue,  —  It  seems  that  in  an 
action  on  a  recognizance  matters  in 
discharge  may  be  proved  under  the 
general  issue.  State  v,  Kyle,  99  Ala. 
256. 

5.  Supporting  the  text:  State  v. 
Fuller,  128  Ala.  45.  See  also  Reed  v. 
Police  Ct.,  172  Mass.  427;  People 
V.  Russell,  (Supm.  Ct.  Spec.  T.)  35 
Misc.  (N.  Y.)  765,  affirmed  67  N.  Y. 
App.  Div.  620;  Coleman  v.  State,  32 
Tex.  Crim.  595. 

Certiorari.  —  Where  the  proceeding  in 
which  the  bail  is  taken  is  statutory,  it 
seems  that  certiorari  will  lie  to  quash 
a  forfeiture  of  the  recognizance.  Reed 
V.  Police  Ct..  172  Mass  427. 

345.  8.  Necessity  for  Formal  Commit- 
ment. —  An  offer  of  the  accused  to  sub- 
mit himself  to  the  sheriff  to  be  taken 
into  custody  will  operate  as  a  surrender 
by  the  sureties,  although  the  sheriff  re- 
fuses to  take  the  prisoner  into  custody 
because  he  has  not  received  a  formal 
commitment.  Jackson  v.  State,  52 
Kan.  249 

Where  the  Acensed  Is  under  Arrest  for 
Another  Crime  his  sureties  may  relieve 
themselves  from  liability  by  a  formal 
offer  to  surrender.  Huston  v.  People, 
12  Colo.  App.  271. 
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Readiness  to  Prodnoe  the  Accused  is  in-  aside  for  the  waat  of  a  proper  recog- 

sufficient.     There  must  be  an  actual  nizance  to  appear  at  the  new  venue,  the 

surrender.     State  s'.  McMichael,  50  La.  fact  that  the  accused  was  preseni  at 

Ann.  428.  the  time  of  the  making  of  the  order 

Mere  Presence  of  the  Accused  and  his  changing  the  venue,  and  that  he  re- 
promise  to  perform  the  judgment  mained  in  court  during  that  entire  day, 
which  has  been  rendered  against  him  was  not  equivalent  to  a  surrender,  and 
will  not  operate  as  a  surrender,  where  that  the  recognitance  might  be  for- 
such  a  promise  is  not  kept.  Com.  v.  feited  for  failure  to  appear  after  such 
Turpin,  g8  Ky.  g.  See  also  Gray  v.  order  was  set  aside. 
Com.,  100  Ky.  645,  wheiein  it  was  held  Statutory  Kethods  of  Surrender.  —  See 
that  where  a  change  of  venue  granted  Code  Crim.  Pro.  Tex.,  art.  321; 
by  consent  was,  at  the  same  term,  set  Whitener  v.  State,  38  Tex.  Crim.  146. 
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1.  Actions  Bt  ob  Against  Banks  —  1.  Generally.  — See 

2.  Where  Maintained.  —  See  notes  2,  3. 

3.  By  Whom  Maintained.  —  See  note  6. 
See  notes  i,  2. 


391.    1.  After  Xxplration  of  Charter,     court  of  equity.     Williamson  v.  Ameri- 
—  A  national  banlc  after  the  expiration    can  Banlc,  (C.  C.  A,)  115  Fed.  Rep.  793. 


of  the  time  limit  of  its  charter  con 
tinuea  to  exist  as  a  person  in  law, 
capable  of  suing  and  being  sued,  until 
its  affairs  and  business  are  completely 
settled.  Farmers  Nat.  Bank  v.  Baclcus, 
74  Minn.  264. 

Bank  in  Proeest  of  liquidation.  —  In 
Priichard  v.  Barnes,  loi  Wis.  86,  it 
wtLi  held  that  a  bank  corporation  is  not 
dissolved  by  going  into  liquidation, 
but  still  continues  capable  of  suing 
and  being  sued.  Distinguishing 
Combes  v,  Keyes,  8g  Wis.  297. 

In  Argues  v.  Union  Sav.  Bank,  133 
Cal.  139,  it  was  held  under  a  statute  of 


Mismanagement  by  Directors  of  National 
Bank.  —  In  National  Bank  of  Com- 
merce V.  Wade,  84  Fed.  Rep.  10,  it 
was  held  that  a  suit  in  eauity  will  lie 
under  Rev.  Stat.  U.  S.,  §  5239,  by  a 
national  bank  against  its  former  direct- 
ors for  mismanagement  of  its  aflairs 
in  loaning  sums  largely  in  excess  of 
ten  per  cent,  of  its  entire  capital  in 
violation  of  Rev.  Stat.  U.  S.,  ^  5200, 
and  in  making  other  loans  without 
any  security,  because  there  is  no  ade- 
quate remedy  at  law. 

6.  Where  the  complaint  alleged  that 
the   plaintiff   was  a  corporation  duly 


California  that  an  ordinary  action  for    organized  and  with  its  main  office  and 
the  collection  of  a  debt  cannot  be  main-    place  of  business  at  the  city  of  W.,  it 


tained  against  an  insolvent  bank  in 
process  of  liquidation. 

See  also  Winding  Up  Corporations. 

3(0.  2.  Aotion  of  Deceit.  —  An  ac- 
tion by  a  shareholder  of  a  national 
bank  against  its  directors  for  violating 
the  provisions  of  the  National  Banking 
Act  can  only  be  brought  as  an  action 
at  common  law  in  the  nature  of  an  ac- 
tion of  deceit.  Gerner  v.  Thompson, 
74  Fed.  Rep.  125.  See  also  Ulley  v. 
Hill,  155  Mo.  232. 

Enforcement  of  liability  for  Beceiving 
Deposits  after  Intolvency. —  A  statute 
which  imposes  indiyiriual  liability 
upon  the  officers  of  a  bank  for  receiv 


action    could    be 
its  proper    name 


was   held   that   the 

maintained   though 

was  ••  Citizens'  National  "Bank  of  W." 

Citizens'  Nat.  Bank  v.  Great  Western 

Elevator  Co.,  13  S.  Dak.  i. 

393.  1.  The  Cashier  of  a  National 
Bank  has  presumptive  authority  to 
maintain  an  action  for  the  collection  of 
its  papers.  Batlersbee  v.  Calkins,  128 
Mich.  569. 

2.  The  Assignee  of  an  insolvent  bank 
may  sue  the  directors  for  mismanage- 
ment of  its  affairs.  Union  Nat.  Bank 
V.  Hill,  148  Mo.  380. 

The  Directors  of  an  insolvent  bank 
cannot  institute  proceedings  for  volun 


ing  deposits  after  the  bank  has  become  tary  dissolution,  after  the  superintend- 
insolvent  is  penal,  and  a  depositor's  ent  has  taken  possession  of  its  assets 
action  on  it  is  at  law  rather  than  in  with  an  intention  to  have  the  attorney- 
equity.  Eads  V.  Orcutl,  79  Mo.  App.  general  bring  an  action  for  its  dissoiu- 
511.  Sec  also  Minton  v.  Stahlman,  96  tlon.  Matter  of  Murray  Hill  Bank, 
Tenn.  98.  I53  N.  Y.  199. 

8.  A  Suit  to  Enforce  the  Individual  lia-  One  of  Two  Joint  Makers  of  Note  — 

bility  of  Stockholders  of  a  national  btink  Usury.  —  When  two  persons  executed 

to  creditors  must  be  brought,   under  a  note  to  a  bank  and    the   note  was 

the  Act  of  Congress  June  30, 1876,  in  a  paid  by  one  of  them,  it  was  held  that 
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353.  4.  Proper  Parties.  —  See  note  3. 

354.  See  note  2. 

5.  Beqnisites  of  Complaint,   Declaration,   or  BilL  —  See 

note  3. 

ihe  other  could  not  maintain  an  action  defendants.      German    Nat.    Bank   v, 

to   recover  double   the    interest    paid  Farmers,  etc.,  Banlc,  54  Neb.  593.     See 

thereon  under  Rev.  Stat.  U.  S.,  §  5198.  also   Williamson    v»   American   Bank, 

Lealos  v.  Union  Nat.  Bank,  9  N.  Dak.  (C.  C.  A.)  115  Fed.  Rep.  793. 

60.  In  such  an  action  it  is  not  necessary 

Ezeoatrix.  — -  Nor  can  an  executrix  to  join  as  defendants  those  stock- 
maintain  an  action  for  usury  paid  by  holders  who  had  transferred  their 
her  prior  to  her  qualification  as  such  stock,  though  the  transfers  were  not 
on  a  note  executed  by  the  deceased,  strictly  in  accordance  with  the  articles 
Lealos  v.  Union  Nat.  Bank,  9  N.  Dak.  of  association.  Wadsworth  v.  Hock- 
60.  ing,  61  111.  App.  156. 

A  City  may  maintain  an  action  to  re-  Nebraska      Constitution,     —    Under 

cover  money  deposited  in  a  bank  by  its  Const.   Neb.,  art.   Miscellaneous  Cor- 

treasurer  in  his  own  name.     Farmers,  porations,   §  7,   which    provides  that 

etc.,    Banking   Co.    v.   Red  Cloud,  62  "  every  stockholder  in  a  banking  cor- 

Neb.  442.  poration  or  institution  shall  be  indi- 

d53.   3.  See  in  support  of  the  text  the  vidually  responsible  and  liable  to  its 

following casets.    Rice  z/.  Howard,  (Cal.  creditors  over  and  above  the  amount 

1902)69  Pac.  Rep.  77;  Gregory  v,  Mer-  of  stock   by  him  held   to  an  amount 

chants     Nat.    Bank,    171     Mass.    67;  equal  to  his  respective  stock  or  shares 

BrinckerhofT  v.  Bostwick,  88  N.  Y.  52;  so  held,  for  all  its  liabilities  accruing 

McKeown    v.  Savings  Bank,   (Supm.  while  he  remains  such  stockholder," 

Ct.  App.  T.)  26  Misc.  (N.  Y.)  824;  Kav-  such  liability  must  be  enforced  by  or 

anagh  v.  Vermont  Sav.  Dank,  68  Vt.  on  behalf  of  all  the  creditors.     Hast- 

494.     See  also  Stock  and  Stockhold-  ings   v,    Barnd,  55  Neb.  93;  Farmers* 

ERS.  L.  &  T.  Co.  V.  Funk,  49  Neb.  353. 

Joinder   of    Partie*.  —  In    an    action  8.  Organiiation  of   Corporation.  —  An 

against  the  directors  of  an  insolvent  allegation  that  the  plaintiff  is  a  national 

bank  for  the   mismanagement  of  its  banking  corporation  incorporated  un- 

affairs  when  the  complaint  alleges  that  der  and  by  virtue  of  the  national  bank- 

the  defendants   acting   togeiher  com-  ing  laws  is  substantially  an  allegation 

mitted  the  acts  complained  of,  the  de-  that  it  has  been  duly  organized.     Gill 

fendants   may    be  joined   without  an  v.    First   Nat.    Bank.  (Tex.  Civ.  App. 

averment  of  a  common  design.     Solo-  1898)   47   S.    W.    Rep.    751.     See   also 

mon  V.  Bates,  ii8  N.  Car.  311.  Denver  First  Nat.  Bank  v.  Schmidt,  6 

In  an  action  by  a  bank  to  determine  Colo.  App.  216. 

in  one  suit  conflicting  claims  to  the  pro-  Amendmont.  —  In    Charleston    Nat. 

ceeds  of  securities  held  by  it.  if  the  com-  Bank  v.  Bradford,  51  W.  Va.  255,  it  was 

plaint  omits   to  allege  that  a  certain  held  that  in  an  action  by  a  national 

claimant  asserts  rights  in  a  portion  of  bank,  after  naming  the  plaintiff  in  the 

the   proceeds,  such    claimant  may  be  declaration  and  alleging  it  to  be  a  cor- 

joined  in  the  action.     National  Union  poration,  the  plaintiff  should  not  beal- 

Bank  v.  Kleinwort,  15  N.  Y.  App.  Div.  lowed  to  amend  by  adding  the  words 

478.  "  a  national  bank  duly  chartered  and 

Intervenors.  —  Where  in  accordance  organized  under  the  laws  of  the  United 

with  the  terms  of   an  order   creditors  States    of    America,    in    the    city    of 

of  a   bank   file   their  claims  as  inter-  Charleston,  county  of  K.  and  state  of 

venors,  they  become  parties.     Palmer  West  Virginia,"  where   the  existence 

z/.  Zumbrota  Bank,  65  Minn.  90.     See  of  the  corporation  was  not  denied  under 

also  Interventions.  oath. 

354.    2.  Action  Against  Stookholdon.  Private  Aot  of  Organization  Kado  Public 

—  In  an  action  against  stockholders  of  by   Amendment.  —  In   an   action  by  or 

an    insolvent     bank    to'     recover    the  against  a  banking  corporation,  in  which 

amount   for   which  each,  as  a  stock-  it  is  designated  by  its  corporate  name, 

holder  of  the  corporation,  is  liable  to  it  is  not  necessary  to  allege  the  crea- 

the   creditors    thereof,  the  bank    and  tion   or  existence   of   the   corporation 

the    stockholders    may  be   joined    as  under  a  public  act,  where  the  act  under 
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3tltS.    See  note  2. 

Hoapayment  of  GhMk.  —  See  note  3. 
Baooyexy  of  Doposits.  —  See  note  4. 


which  it  was  incorporated  has  been 
made  public  by  amendmeni.  Parker 
V.  Carolina  Sav.  Bank,  53  S.  Car.  583. 

!i55.  2.  Morris  v.  Eufaula  Ndi. 
Bank,  106  Ala.  384:  Argues  t\  Union 
Sav.  Bank,  133  Cal.  139;  Hobbs  v. 
Chemical  Nat.  Bank,  97  Ga.  524; 
Wichiu  Nat.  Bank  v.  Weeks,  5  Kan. 
App.  694;  Pierati  v.  Young,  (Ky.  1899) 
49  S.  W.  Rep.  964;  Gores  v.  Elliott,  108 
Wis.  465. 

For  Good  Complaiiiti  see  American 
Sav.,   etc.,   Assoc,   v.   Farmers,*  etc., 


lb  recover  a  deposit,  a  prayer  for  a  dis- 
covery will  not  invalidate  the  petition 
where  there  is  also  a  prayer  for  gen- 
eial  relief.  Coleman  v,  Waxahachie 
First  Nai.  Bank.  17  Tex.  Civ.  App.  132. 
Beqniaite  Particularity.  —  Where  a  pe- 
tition for  the  recovery  of  a  deposit 
alleges  want  of  knowledge  of  the  facts 
by  the  plaintiff  and  that  all  the  maiteis 
were  in  the  possession  of  the  defend- 
ants, it  sufficiently  excuses  the  failure 
of  the  plaintiff  to  state  with  certainty 
the  date  of  each  deposit  and  the  amount 


State  Bank,  65  Minn.  139;  Tecumseh  of  the  same.     And  under  such  circumr 

Nai.  Bank  v.  Best,  50  Neb.  518:  Tate  stances  it  is  not  necessary  to  show  that 

V.  Bates,   iiS   N.  Car.   287;    Citizens*  the    plaintiff    drew    a    check   for   the 

Nat.  Bank  v.  Great  Western  Elevator  amounts  and  that  payment  thereof  was 

Co.,  13  S.  Dak.  I;  Howard  v,  Seattle  refused.       Coleman     v,     Waxahachie 


Nat.  Bank,  10  Wash.  280. 

Mii^oinder. —  In  Foster  v,  Abingdon 
Bank,  88  Fed.  Rep.  604,  it  was  held 
not  to  be  a  misjoinder  to  charge  the 
president  of  a  bank  with  making  false 
and  fraudulent  representations  induc- 
ing deposits,  and  the  directors,  of 
whom  the  president  was  one,  with 
negligence  and  failure  to  discharge 
their  duties.  See  also  Tate  v.  Bates, 
118  N.  Car.  287;  Solomon  v.  Bates,  118 
N.  Car.  311. 

8.  Eichner  v.  Bowery  Bank,  24  N.  Y. 
App.  Div.  63,  reversing  20  Misc.  (N.  Y.) 
90. 

Action  by  Depositor  —  Special  Damages, 
—  Under  a  declaration  which  avers 
that  the  plaintiff  was  engaged  in  the 
mercantile  business  and  was  injured 
by  the  wrongful  act  of  his  banker  in 


First  Nat.  Bank,  17  Tex.  Civ.  App.  132. 

Ayerment  of  Single  Canse  of  Action.  — 
In  an  action  to  recover  money  paid  out 
on  a  forged  check,  an  allegation  that 
the  plaintiff  drew  the  check  to  the 
order  of  the  payee,  and  that  after  the 
issuing  and  payment  of  the  check 
the  plaintiff  learned  that  the  payee  was 
a  fictitious  person,  is  good  on  motion 
to  require  the  plaintiff  to  elect,  since 
there  are  no  two  matters  between  which 
an  election  can  be  made.  Building, 
etc  ,  Co.  V.  Bank,  3  Ohio  Dec.  689. 

Alleging  Fraud  of  Directors.  —  In  an 
action  against  the  directors  of  an  insol- 
vent bank  for  loss  of  deposits  occa* 
sioned  by  their  mismanagement,  in 
charging  deceit  it  is  sufficient  to  allege 
that  the  bank  being  insolvent,  the  de- 
fendants caused  false  and  fraudulent 


failing  and  refusing  to  pay  checks  statements  of  its  condition  to  be  pub- 
drawn  upon  an  ample  deposit,  there  lished  whereby  the  plaintiff  was  de- 
may  be  recovered  substantial  damages  ceived  and  made  a  deposit  for  which 
without  averment  or  proof  of  special  he  sues.  Solomon  v.  Bates,  118  N. 
damages.     And  in  such  an  action  it  is  Car.  311. 

not  essential  for  the  plaintiff  to  aver  Allejring  Receipt  of  Deposit  by  Direct- 
that  the  defendant  did  not  have  a  lien  ore. —  In  an  action  against  the  tlirect- 
upon  the  deposit  for  indebtedness  due  ors  of  a  bank  for  receiving  a  deposit 
to  himself,  as  such  fact  is  a  matter  of  during  insolvency,  wherebv  the  plain- 
defense.  James  v.  Continental  Nat.  tiff  lost  the  amount  of  the  deposit,  it  is 
Bank,  105  Tenn.  i.  not  necessary  to  allege  that   the   de- 

4.  A  petition  which  alleges  that  a  fendants  personally  received  the  de- 
certificate  of  deposit  was  duly  issued  posit  or  connived  at  the  receipt  of  it, 
and  that  the  plaintiff  was  the  owner,  but  it  is  sufficient  to  allege  that  the 
and  that  il  was  duly  presented  for  pay-  teller  received  the  deposit  acting  on  the 
ment  and  payment  refused,  states  a  authority  of  the  directors.  Baxter  v. 
cause  of  action.  Seven  Valleys  Bank  Coughlin,  70  Minn,  i 
V,  Wise,  6t  Neb.  880.  Insni&cient  Allegations  at  to  Fraud  and 

Prayer  for  Diaoovery.  —  In  an  action  Xiimana^meiitf  *-  Ii)  »q  action  ba8«4 
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936.     FaUure  to  Coltoet  ITott.  —  See  note  I. 

DupUoity.  —  See  note  3.  See  also  DUPLICITY. 

on  M.  &  V.  Code  Tenn.«  ^  2507  (Annot.  them.     Buerstetta  v,  Tecumseh  Nat. 

Code  Tenn.  1896,  §  3242),  which  makes  Bank,  57  Neb.  504. 

direciors  liable  in   cases   where  they  Joinder  of  Canioi  of  Action.  —  In  an 

have  been  guilty  of  intentional  fraud  action  against  the  directors  of  a  bank 

and   wilful  mismanagement,  it  is  not  for  the  loss  of  a  deposit  occasioned  by 

sufficient  to  allege  that  the  defendants,  their  mismanagement,  it  is  held  that 

*'  having  due  notice  and  knowledge  of  a  count  charging  that  they  failed  to  do 

such  facts  and   circumstances   as,  by  their  duty  as  required  by  law  may  be 

ordinary  diligence  and  business  skill,  united  with  counts  charging  them  wiih 

would    have     shown     them     its    true  fraud  and  deceit.    Solomon  v.  Bates, 

financial  condition,  which  was  that  of  118  N.  Car.  311. 

insolvency,"  did  continue  to   receive  356.    1.  Failure  to  Colleet  Cheek. — 

deposits,  etc.     Minton  v.  Stablman,  96  In  an  action  against  a  bank  for  failing 

Tenn.  98.  to  collect  a  check,  the  complaint  must 

ArermMit  of  Bank's  ImolToney.  —  allege  that  the  plaintiff  suffered  dam- 
When  it  is  alleged  that  the  plaintiff  de-  age  from  such  neglect.  Morris  r. 
posited  money  with  the  bank,  and  that  Eufaula  Nat.  Bank,  106  Ala.  383. 
the  bank  afterwards  suspended  and  Failare  to  Colleet  Certifleate  of  Deposit, 
was  "  wholly  insolvent,"  the  complaint  — In  an  action  against  a  bank  for 
is  sufficient  without  alleging  that  the  neglecting  to  collect  a  certificate  of  de- 
bank  has  no  assets  or  that  no  part  of  posit  by  failing  to  present  it  at  the 
the  debt  can  be  recovered  from  it.  proper  time  and  by  surrendering  it  to 
Solomon  v.  Bates.  118  N.  Car.  311.  the  payorwithout  collecting  the  amount 

Fraud  and  Kistake.  —  A  petition  stat-  due  thereon,  where  the  complaint  does 

ing  that  the  plaintiff  deposited  in  the  not  allege   that  the  defendants  could 

defendant  bank  a  promissory  note,  but  have  collected  the  amount  of  the  certifi- 

that  such  note  was  not  credited  in  its  cate  after  receiving  it  for  collection, 

pfoper   place,  and  that   afterwards  a  or  that  the  surrender  of  the  certificate 

sum  equal  to  the  face  of  the  note  was  prevented  such  collection,  or  that  the 

deposited   in    the    bank   to   plaintiff's  payor  thereafter  refused  to  surrender 

credit,  but  that  he  did  not  know  of  such  it,  and  does  not  show  that  the  alleged 

deposit  and  was  informed  by  the  presi-  negligence  has  caused  the  plaintiff  to 

dent  of  the  bank  that  no  such  payment  lose  his  debt,  it  is  held  to  be  defective, 

had  been  made,  and  that  in  his  final  Farmers'  Bank,  etc.,  Co.  v.  Newland, 

settlement  with  the   bank  he  was  not  97  Ky.  464.. 

credited  with  one  of  the  sums,  charges  Lees  of  Transfers  of  Land  Certifloatee. 

both    fraud    and    mistake.      Cole    v,  — In  an  action  for  tbe  loss  of  transfers 

Charles  City  Nat.  Bank,  114  Iowa  632.  of  land  certificates  sent  the  defendant 

Ol^oetion  WaiTod  by  Failure  to  Demur,  for  collection,  when  it  appeared  from 

—  In  Cole  V,  Charles  City  Nat.  Bank,  the  complaint  that  the  transfers  were 

114  Iowa  632,  it  was  held  that  as  no  held  by  the  plaintiff  as  collateral  se- 

demurrer  was  filed,  an  objection  that  curity  for  a  debt  due  from  one  C.  and 

no  demand   was    made   nor  check  or  that  the  defendants  were  instructed  to 

receipt  tendered  was  waived.  deliver  them  to  C.  upon  the  payment 

Pleading  and  Proof  —  Varianoe.  —  In  by  him  of  a  certain  sum  for  each  trans- 
an  action  on  a  certificate  of  deposit  it  fer,  an  allegation  that  defendant  failed 
has  been  held  to  be  no  material  vari-  to  use  due  diligence  in  safely  keeping 
ance  between  an  allegation  of  a  part-  such  transfers  sufficiently  charges  the 
nership  between  the  defendant  and  S.  •  defendant  with  a  breach  of  the  duty 
which  continued  to  the  death  of  S.  and  incurred  by  the  receipt  of  a  special  de- 
proof  of  prior  dissolution  by  consent,  posit.  Birmingham  First  Nat.  Bank 
Cornwall  v,  McKinney,  12  S.  Dak.  v.  Newport  First  Nat.  Bank,  116  Ala. 
118.  520. 

Amendment.  —  In   an   action  ex  con-  8.  A  complaint  in  an  action  for  the 

tractu  against  the  successors  of  a  bank  loss  of  a  deposit  may  allege  that  the 

to  recover  on  a  deposit  made  with  the  bank  received  a  deposit  as  bailee  and 

bank  prior  to  its  liquidation,  an  amend-  also  thai  it  received  it  during  and  with 

ment  t3  the  complaint  setting  up  fraud  knowledge  of    insolvency.       Higgins 

const itates  a  paqse  of  action  against  v.  Hayden,  53  Neb,  6(. 
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396.     [Answer.  —  In  the  note  hereto  will  be  found  rulings  as  to 

the  requisites  and  sufficiency  of  answers  in  actions  against  banks. 
See  note  3^.] 

II.  Oftehses  Aoaihst  Bahks  —  1.  False  Entries.  —  See 
note  4. 

S57.     See  notes  i,  2. 

d56,    Zti,  Baooveryof  Depofit. —  In  an  the  drawer,  is  defective,  in  the  absence 

action  by  a  city  to  recover  money  de-  of  an  averment  thai  plaintiff  constituted 

posited  in  a  bank  by  the  city's  former  the    defendant    its  continuing  agent, 

irt-asurer,   an    answer  admitting  that  Citizens    Nat.    Bank    v.    Greensburg 

credit  has  k>een  given  for  the  amount  Third  Nat.  Bank,  19  Ind.  App.  69. 

claimed  as  money  received  by  it,  but  4.  Cheeks  Drawn  by  PersonB  Having  Ko 

alleging  that  no  money  had   been  de-  Funds. — An    indictment    under    Rev. 

posited,    only     warrants     that     were  Stat.  U.  S.,  ^  5209,  for  making  false 

worthless,  and  making  no  offer  to  re-  entries  in  the  books  of  a  bank  because 

turn   the  warrants  or   to  account  for  the  receiving  teller  received  and  cred- 

them    in    any    way,    is    demurrable,  ited   checks    drawn   on   the    bank   by 

Tacoma  v.  German- American  Safe  De-  parties   who    had    no  funds    therein, 

posit,  etc..  Bank,  15  Wash.  294.  should  set  forth  a  description  of  the 

8nlt  on  K ote.  —  In  Smith  v.  Marietta  checks,  with  an  averment  of  the  rea- 

First  Nat.  Bank,   115  Ga.  608,  it  was  sons  why  they  were  false  or  valueless, 

held  that  in  a  suit  on  a  promissory  note  Dow  v.  U.S..  (C.C.  A.)  82  Fed.  Rep.  904. 

against  the   maker  and  indorser,  an  Separate    Connts.  —  An     indictment 

answer  by  the  latter  that  the  bank  had  containing  several  counts  against  an 

allowed  the  maker  to  sell  stoci:  in  the  officer  of  a  national  bank,  under  Rev. 

bank  upon  which  the  bank  had  a  lien  Stat.  U.  S.,  §  5209,  charging  several 

"under  the  laws  governing  national  distinct  offenses  bymaking  false  entries 

banks,*'    without    requiring   the    pay«  at  different  times  in  the  books  of  the 

ment  of  the  note,  and  that  the  increase  bank,  is  sufficient  under  Rev.  Stat.  U. 

in  the  risk  of  the  surety  released  him,  S.,  S  1024.     U.  S.  Berry,  96  Fed.  Rep. 

does  not  state  a  good  defense.  842.     See  also  Peters  v.  U.  S.,  (C.  C.  A.) 

Loss  of  Transfers  of  Land  Certiflcatei. —  94  Fed.  Rep.   127;  U.  S.  v,  Peters,  87 

In  an  action  against  a  bank  as  bailee  Fed.  Rep.  984. 

lor  loss  of  transfers  of  land  certificates  3ft7.    1.  Allegations   Coneeming  Be- 

sent  the  bank  for  collection,  an  answer  port.  —  In  Dorsey  v.  U.  S.,  (C.  C.  A.) 

which    does    not  negative   the  entire  loi   Fed.   Rep.  746,  a  reference  to  the 

causeof  action  but  only  that  part  which  report  by  its  date  and  a  specification 

claims  damages  occasioned  by  the  ne-  of  the  particular  false  statement  was 

cessiiy  of  suits  to  establish   titles   to  held  to  be  sufficient, 

land,  is  bad  on  demurrer.  Birmingham  In  Cochran  z/.  U.  S.,  157  U.  S.  286, 

First  Nat.  Bank  v,  Newport  First  Nat.  it  was  held  that  the  report  need  not  be 

Bank,  116  Ala.  520.  described  with  technical  accuracy;  and 

Whore  Bank  Is  Garnished.  —  In  Rags-  that  it  is  not  necessary  to  allege  that  it 

dale  V.  Groos,  (Tex.  Civ.  App.  1899)  51  was  verified  by  the  president  or  cashier, 

S.  W.  Rep.  256,  a  bank  was  garnished  or  attested  by  the  signatures  of  the  di- 

in  order  to  reach  funds  of  one  S.,  and  rectors. 

it  was  alleged  in  the  answer  that  the  Exhibiting  False  Book.  —  An   indict- 

bank   was   not  indebted   to  S.  but  to  ment  under  Penal  Code  N.  Y.,  g  592, 

Mrs.  S.     It  was  held  that  such  answer  which  makes  it  a  crime  for  an  officer 

was  not  demurrable,  since  it  did  not  of  a  corporation  knowingly  to  exhibit 

appear   from  it  that  Mrs.  S.  was  the  a  false  book  to  any  public  officer  au- 

wife  of  S..  and  consequently  it  was  not  thorized     by    law    to    investigate    its 

shown    that    the    property   was  com-  affairs,  "  with  intent  to  deceive  such 

munity  property.  officer  in  respect  thereto,"  is  not  bad 

Failure  to  CoUeot  Draft.  —  An  answer  for  merely  omitting   the    words  "in 

in   an   action   against  a  bank  for  the  respect  thereto.*'      People  v.  Helmer, 

nonperformance  of  its  duty  in  the  col-  154  N.  Y.  596. 

lection  of  a  draft,  setting  up  the  custom  Averment  that  Entry  was  *'  Caused ''  — 

followed  by  it  in  the  collection  of  other  Kecetsity  to  Baqnest  a  Bill  of  Partieulars. 

drafts  sent  it  by  the  plaintiff  against  — In  McKnight  v,  U.  S.,  (C.  C.  A.)  97 
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358,    2.  Embezzlement,  Abstraotion,  Wilful  Miiapplioation. — 

See  notes  i,  2,  3.     See  also  EMBEZZLEMENT. 

Fed.  Rep.  208,  the  indictmeat  charged  fraudulent  intent  and  purpose,  is  good 

that  a  false  entry  of  a  deposit  was  on  a  motion  in  arrest  under  Rev.  Stat, 

caused  by  the  defendant  without  any  U.    S.,  §   1024  ,  which    provides    that 

money  having  in  fact  been  deposited,  where  an   indictment  is  so  aiiacked 

as    he    well     knew;    that    with     this  matters  of  form  are  immaterial.     (J. 

knowledge,  and  with  intent  to  deceive  S.  v,  McClure,  107  Fed.  Rep.  268.     See 

and  defraud,  he  caused  the  entry  to  be  also  Breese  v.   U.  S.,  (C.  C.  A.)  106 

put  upon  the  books.     It  was  objected  Fed.    Rep.   680;    State  v.   Beach,  147 

thai  the  indictment  was  not  sufficiently  Ind.  74,  holding  that  where  an  indict- 

exact   to  charge   the   defendant   ^ith  ment,  under  Burns's  Annot.  Stat.  Ind. 

hairing**  caused  **  the  entry  to  be  made  (1894),  g  2031,  charges  embezzlement 

without  setting  forth    the    particular  in    the  language   of    the   statute,    or 

mode  and  manner  by  which  this  entry  language  equivalent  thereto,  it  is  suffi- 

was"  caused.'*     It  was  held,  however,  cient. 

that  in  the  absence  of  the  application  Convertion  to  His  Own  Use.  —  A  count 

for  a  bill  of  particulars  the  indictment  against  an  officer  of  a  national  bank 

was  sufficient.  charging  the  use  of  certain  funds  of 

Varlanoe.  —  An  information  charging  the  bank  under  his  care  and  control  to 
that  the  defendant  made,  or  caused  to  bribe  city  aldermen  for  wrongful  pur- 
be  made,  a  false  entry  in  the  account  poses  of  his  own,  with  an  intent  to  de- 
of  an  individual  with  the  bank  on  its  fraud  the  bank,  sufficiently  shows  that 
books  is  not  sustained  by  proof  that  he  converted  the  funds  to  his  own  use. 
such  entry  was  in  an  account  of  such  McKnight  v.  U.  S.,  (C.  C.  A.)  97  Fed. 
bank  with  such  individual  as  township  Rep.  208. 

treasurer;  and  the  variance  is  rendered  In   Louisiana  an  indictment  charg- 

none  the  less  fatal  by  the  fact  that  in  ing  a  bank  president  with  embezzle- 

such  account  there  was  included  prU  ment,  under  Voorhies's  Rev.  Laws  La. 

vate  money  of  the  Individual  referred  (1882),  §  907,  making  it  a  crime  for  any 

to  as  treasurer.     Williams  v.  State,  51  president  or  other  officer'or  person  of 

Neb.  630.  any  bank  chartered  by  the  state  wiU 

257.    8.  Indictment  for  Aiding   and  fully  to  embezzle  or  convert  to  his  own 

Abetting  —  Intent.  —  In  an   indictment  use  any  money  belonging  to  the  bank, 

chari^ing  one  with  aiding  and  abetting  or  deposited  therein,   need  not  allege 

a  cashier  of  a  bank  in  making  a  false  that  the  property  embezzled  came  into 

entry  under  Rev.  Stat.  U.  S.,  ^  5209,  it  his  hands  in  the  course  of  employment 

is  necessary  alter   alleging    that  the  or    by   virtue  of    his  office.     State  v. 

cashier  made  the  false  entry  with  an  Nicholls,  50  La.  Ann.  699,  distinguish'- 

intent  to  injure,  defraud,  and  deceive,  in^  Moore  z/.  U.  S.,  160  U.  S.  270. 

to  allege  that  the  one  who  aided  and  Pleading  and  Proof .  —  There  is  no  fatal 

abetted  the  act  did  so  with  intent  to  variance  between  an  allegation  that  a 

injure,  defraud,  and  deceive.     U.  S.  z^.  private  banker  embezzled  money  re- 

Bcrry.  85  Fed.  Rep.  208.  ceived  by  him  as  a  special  deposit,  and 

Charge  that  Cashier  Procured  Xaking  of  proof  that  he  was  a  member  and  man- 
False  Entries.  —  An  indictment  against  ager  of  the  firm  that  received  such  de- 
a  cashier  of  a  bank,  which  charges  posit.  But  an  indictment  that  charges 
that  he  caused,  directed,  and  procured  the  defendant  with  having  embezzled 
false  entries  to  be  made  by  clerks  money  received  by  him  is  not  sustained 
under  his  control,  charges  him  as  by  evidence  that  his  firm  received  a 
principal.  Peters  v.  U.  S.,  (C.  C.  A.)  check,  forwarded  it  for  collection,  was 
94  Fed.  Rep    127.  credited  therefor  as  a  general  de(x>sitor. 

d59.    1.  Embesilement.  —  A   count  and  checked  out  the  credit  in  the  usual 

drawn   under  Rev.  Stat.  U.  S..  §  5209,  course  of  business,  but  that  no  part  of 

for  aiding  and  abetting  the  misapplica-  the  money  was  ever  received  by  him 

tion   of  the   funds  of  a  bank,  which  or  his  finn.     Carr  v.  State,  104  Ala. 

distinctly  charges   the  principal   with  43. 

embezzlement  whereby  the  accused  8.  President  and  Agent.  —  An  indict- 
obtained  moneys  and  funds  of  the  ment  that  charges  that  a  person  mis- 
bank  and  converted  the  same  to  his  applied  the  funds  as  president,  director, 
pwn    use,    with  ample  allegations  of  and  agent  is  qot  bed  for  duplicity. 
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WS9.    L  Other  Offlinaei.  —  See  note  i. 


Jewett  V,  U.  S.,  (C.  C.  A.)  loo  Fed. 
Rep.  832,  affirming  84  Fed.  Rep.  142. 

958.  8.  Rieger  v,  U.  S.,  (C.  C.  A.) 
107  Fed.  Rep.  916. 

Heeeitity   to    Allege    tliat   Defendant 


state    that    loss    accrued.      State    v, 
Myers,  54  Kan.  206. 

In  Meadowcroft  v.  People,  163  III. 
56,  it  was  held  that  such  an  indictment 
need  not    specifically  allege   that   ihe 


"Wilfully  MiMjn^ed."  — In   Batchelor    deposit  was  received  with  an  intent  to 


V.  U.  S.,  156  U,  5.  426,  an  indictment 
under  Rev.  Stat.  U.  S.,  ^  5209,  for  the 
wilful  misapplication  of  funds  of  the 
bank,  was  held  10  be  defective  in  that 
it  alleged  that  the  defendant**  wilfully 
misapplied  "  the  funds  of  the  bank, 
but  did  not  state  acts  tbHt  amounted 
to  a  wilful  misapplication  of  the  funds. 

Disoonnting  If ote  Known  to  Be  Worth- 
leu.  —  An  allegation  that  defendant 
misapplied  '*  certain  moneys,  funds, 
and  credits,"  with  a  subsequent  state- 
ment that  he  committed  the  offense  by 
discounting  a  no:e  which  he  knew  to 
be  worthless,  is  not  bad  for  want  of 
certainty.  Rieger  v.  U.  S  ,  (C.  C.  A.) 
107  Fed.  Rep.  916. 

Averment  that  Banking  Was  Done  by 
Owner  of  Funds.  —  An  inaictment  charg- 
ing that  the  defendant  as  agent  of  a 
national  banking  association  misap- 
plied the  funds  thereof,  need  not  allege 
that  the  association  carried  or  was  car- 
rying on  a  banking  business  Jewett 
V.  U.  S..  (C.  C.  A.)  100  Fed.  Rep.  832. 

Beeeription  of  Note  to  WUoh  Emoessled 
Funds  were  Applied.  — ■  An  indictment 
against  an  officer  for  misapplication  of 
the  funds  of  a  bank  by  discounting  for 
his  own  benefit  a  note  that  was  known 
at  the  time  to  be  utterly  worthless 
need  not  set  out  the  note  in  hac  verba, 
Rieger  v,  U .  S..  (C.  C,  A.)  107  Fed. 
Rep.  916. 

M9,    1,  Uleffal  Certifloation  of  Check. 

—  Potter  V.  U.  S.,  155  U.  S.  438. 
wherein  the  indictment  was  held  10  be 
Buflicieni. 

BeoeiYing  Bepofit  Bnring  Insolvency. 

—  In  State  v.  Winstandlev,  154  Ind. 
443,  it  was  held  that  an  indictment 
drawn  under  Burns*s  Annot.  Stat.  Ind. 
(1804),  §  2031,  against  the  president 
ana  cashier,  for  receiving  a  deposit 
during  the  insolvency  of  the  bank, 
with  knowledge  of    such   insolvency, 


defraud,  nor  that  the  defendants  re- 
ceived it  as  bankers  and  as  a  general 
bank  deposit,  and  that  where  the  in- 
dictment was  against  persons  doing  a 
banking  business  under  a  firm  name.  It 
need  not  charge  that  the  firm  was  in- 
solvent. 

An  indictment  that  states  that  the 
deposit  was  received  from  a  person 
named  sufficiently  shows  who  was  in- 
jured and  the  ownership  of  the  deposit. 
State  f.  Elfert,  102  Iowa  i88. 

Necessary  to  Allege  Bank's  Insolvency, 
—  In  State  v,  Bardwell,  72  Miss.  535, 
it  was  held  that  an  indictment  under 
Annot.  Code  Miss.,  §  1089,  for  receiv- 
ing a  deposit  during  insolvency, 
though  following  the  precise  language 
of  the  statute  is  Insufficient  if  it  does 
not  allege  that  the  bank  was  actually 
insolvent. 

Value  of  Deposit.  —  In  Brown  v.  Peo- 
ple, 173  111.  34,  it  was  held  that  the  in- 
dictment must  state  the  value  of  the 
deposit  received. 

**  Checks  and  Drafts.**  —  It  was  held 
that  where  the  Indictment  charged  that 
checks  were  received,  such  charge  was 
good  on  motion  to  quash,  though  the 
statute  (Laws  Kan.  1891,  c.  43.  g  16) 
under  which  the  indictment  was  drawn 
does  not  use  the  word  **  check.*'  Slate 
V.  Warner,  60  Kan.  94. 

Duplicity,  —  An  iniformation  under 
Mills  s  Annot,  Stat.  Colo.  (1891),  ^  222. 
that  charges  that  a  bank  president  re- 
ceived and  assented  to  the  reception  of 
a  deposit  with  knowledge  of  the  bank's 
Insolvency,  is  not  bad  for  duplicity, 
McClure  v.  People,  27  Colo.  358;  nor  is 
an  Indictment  charging  that  a  bank 
president  accepted  deposits  and  con- 
nived at  their  reception.  State  v. 
Easton,  113  Iowa  516, 

In  State  v.  Warner,  60  Kan.  94,  It 
was  held  that  charges  of  separate  re- 


must  aver  that  the  property  came  into  ceipts  from  different  persons  may  be 
the  defendants'    possession    and   was    joined. 

held  by  them  as  such  officers.  Citing  "j  Under  Missouri  Statutes. —  Under 
Encyc.  of  Pl,  and  Pr.  422.  See  also.  Rev.  Stat.  Mo.,  §  3581,  providing  that 
State  V,  Winstandley,  15$  Ind   290.  it  shall  be  a  crime  for  any  cashier  of  a 

An  information  under  Gen.  Stat,  bank  to  assent  to  the  creation  of  debts 
Kan.,  c.  100,  S  104,  for  the  receipt  of  a  by  such  banking  institution  after  he 
deposit  during  insolvency    need    not    shall  have  had  knowledge  of  Its  insol- 
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360.    m.  JuBisBicTiOH  07  Vatioval  Bavk  Cabeb  —  1.  State 

CourtB.  —  See  notes   i,  2. 

961.     Embenlement.  —  See  note  I. 

Attaohment  and  Iignnetioni.  —  See  notes  4,  5* 

963.    2.  Federal  Conrts.  — See  notes  i,  2. 

vency,  where  the  indictment  charges  tion  of  an  action  to  compel  the  direct- 
that  the  cashier  of  a  bank  did  assent  to  ors  of  a  national  bank  to  declare  a 
the  creation  of  a  debt,  to  wit,  a  certifi-  dividend.  Hiscock  v.  Lacy,  (Supm. 
cate  of  deposit,  it  was  held  that  it  Cl.  Spec.  T.)  9  Misc.  (N.  Y.)  578. 
charged  as  assenting  to  a  debt  contem-  State  Sapreme  Court.  —  A  state  Su- 
plated  by  the  statute.  State  v.  Sattley,  preme  Couit  has  not  original  jurisdic- 
131  Mo.  464.  tion  of  an  action  to  determine  the  bona 

Under   Texas    Statute,  —  An    indict-  Jules  of   the  conveyances  of  the  prop- 

ment  under  Acts  25th  Leg.  Tex.,   p.  erty  of  the  former  proprietor  of  a  state 

150*  §  It  providing  that  if  any  owner  bank.     State  v.   State  Bank,  40  Neb. 

of  any  private  bank  shall  receive  a  de-  192. 

posit  during  its  insolvency  he  shall  be  961.     1.  But  in  State  v.  Bardwell, 

punished,  should  allege  that  the  bank  72   Miss.  535,  it  was  held  that  a  state 

was  a  private  bank  and  give  the  name  court  has  jurisdiction  of  a  prosecution 

of  the  owner  thereof.     Roby  v.  State,  against    a    national    bank    officer  for 

41  Tex.  Crim.  152.  receiving   a  deposit  during  and  with 

Pleading  and  Proof ,  —  In  a  prosecu-  knowledge  of  the  bank's  insolvency, 
tion  for  the  receipt  of  deposits  during  under  a  statute  (Annot.  Code  Miss., 
insolvency,  under  Stat.  Wis.,  §  4541.  §  1089)  providing  for  that  purpose, 
where  the  information  alleges  that  the  there  being  no  federal  statute  that  de- 
money  was  received  for  safekeeping,  clares  such  an  act  to  be  an  offense, 
and  the  proof  shows  a  general  deposit,  4.  Rev.  Stat.  U.  S.,  §  5242;  Van 
it  was  held  to  be  a  fatal  variance.  Reed  v.  People's  Nat.  Bank,  67  N.  Y. 
Koeiting  v.  State,  88  Wis.  502.  App.    Div.    75.     See    also   Dennis  v. 

An  indictment  charging  that  the  de-  Seattle  First  Nat.  Bank,  127  Cal.  453, 

fendant  received  a  deposit  is  not  sus~  wherein   it   was  held   that  no  attach- 

tained  by  proof  that  he  assented  to  the  ment  can  issue  at  any  time  from  a  state 

reception  thereof.     State  c/.  Wells,  134  court  against  a  national  bank.     And  in 

Mo.  238.  Willard   Mfg.  Co.  v.  Merchants'  Nat. 

Kaldxkg  False  Statement  of  Condition  Bank,    130   N.  Car.   609,  it  was  held 

-*  ^V/m^.~  Where  a  false  statement  that   no  attachment  can    be    brought 

of  the  condition  of  a  state  bank  is  made  against    a    national   bank   in   a  state 

in  one  county  and  is  then  transmitted  court. 

to     the     slate    bank    commission    in  Snit   in  Equity  and  Attachment  Ola- 

another,  the  jurisdiction  of  the  offense  tingnished.  —  In  Searles  v.  Smith  Grain 

is  in  either  county.     State  v.  Mason,  Co.,  80  Miss.  688,  it  was  held  that  a 

61  Kan.  IU2.  suit  in  equity  in  attachment  against  a 

300.  1.  Venne  of  Action.  —  Groos  </.  bank  and  another  for  a  breach  of  con- 
Brewster,  (Tex.  Civ.  App.  igoo)  55  S.  tract  and  for  a  return  of  money  by  the 
W.  Rep.  590,  wherein  it  was  held  that  bank,  is  not  an  attachment  within  Rev. 
an  action  against  a  national  bank  and  Stat.  U.  S.,  §  5242. 
another  party  defendant  was  improp-  6.  United  States  Statatee.  —  In  Free- 
erly  brought  in  the  county  in  which  tlie  man  Mfg.  Co.  v.  National  Bank  of  Re- 
bank  was  located  rather  than  the  public,  160  Mass  398,  it  was  held  that 
count/  in  which  the  other  party  defend-  Rev.  Stat.  U.  S.,  §  5242,  providing  that 
ant  resided,  because  no  liability  on  the  a  state  court  has  no  power  to  issue  a 
part  of  the  bank  was  shown.  preliminary   injunction   against  a  na- 

2.  Kismanagement  of  Bank's  Affidrs  by  tional  bank,  is  not  repealed  by  the  Acts 

Directors.  —  A  state  court  has  jurisdic-  July  12,  1882,  §  4,  March  3,  1887,  §  4, 

tion  of  an  action  to  enforce  the  liability  and  August  13,  1888.  §  4. 

of  directors  of  a  national  bank  for  mis-  963.     1.  By  the  Act  of  Gongreis,  Jnlj 

managemenc  of  its   affairs.     Zinn    v.  12,  1882  (22  U.  S.  Stat,  at  L.  163,  §  4), 

Baxter,  65  Ohio  St.  341.  national  banks  were  deprived  of   the 

Action  to  Compel  Directon  to  Declare  right  to  sue  in    the    federal    courts. 

Dividend.  —  A  state  court  has  jurisdic-  hence,  if  the  declaration  fails  to  show 
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diverse  citizenship  and  the  record  no-  Where  Comptroller  Has  Xade  Aimm 

where  supplies  the  omission,  a  national  ment  on  Stock.  —  Upon  the  refusal  oi 

bank  situated  in  another  state  cannot  an  executrix  to  recognize   an  assess- 

sue  in  the  federal  court.     Thomas  v.  ment  of  the  comptroller  on  bank  stock 

Nat.   Bank,  (C.  C.  A.)  io6  Fed.  Rep.  of  the  deceased,  it  is  within  the  juris- 

438.  diction   of  a  federal   court  to  fix  the 

36SI.    2.  In  National  Bank  of  Com-  amount  due  on  such  stock,  even  thou^ifh 

merce  v.  Wade,  84    Fed.    Rep.    10,  it  a  probate  court  is  administering  the 

was  held   that  a  suit   by  a   national  estate.    Zimmerman  v.  Carpenter,  84 

bank  against  its  officers   for  loaning  Fed.  Rep.  747. 

money  in  excess  of  ten  per  cent,  of  its  Where  Money  Is  Deposited  in  a  Bank  by 

entire  capital,   in   violation    of    Rev.  tke  Order  of  the  United   States   Cironit 

Stat.  U.  S.,  §  5200,  and  for  making  Court,  no  other  court   has  jurisdiction 

other  loans  without  personal  security,  of  any  question  pertaining  to  the  dis- 

in  which  a  recovery  was  sought  under  position  of  the  money  which  is  held  by 

Rev.  Stat.  U.  S.,  §  5239,  is  one  arising  that    court,    and    claims    against  the 

under  the  laws  of   the  United  States,  bank  for  such  money  are  to  be  made 

and   involves   a  construction  thereof,  in  that  court  and  should  be  heard  and 

and  that  therefore  a  federal  court  has  determined    there.     Gregory    v,   Mer- 

jurisdiction  in  such  a  case.  chants  Nal.  Bank,  171  Mass.  67. 
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367.    L  Natttbe  of  PsooESBnros.  — See  note  i. 

308.     See  notes  i,  2, 

369.  n.  IirsTiTUTiov  of  Peocsebihos  —  1.  Wlio  Kay  Proio- 

cute  —  a.  Mother.  —  See  note  i. 

370.  BMidenoe.  —  See  note  i. 

371.  In&noy.  —  See  note  2, 

6.  Town  Authorities.  —  See  note  3. 


Florida,  —  See  Bond  r.  State,  34  Fla. 

45. 

Illinois.  —  Waterloo  v.    People,    170 

111.  488. 

Kansas.  —  State    v.    Baker,    (Kan. 

igo2)  69  Pac.  Rep.  170. 

South  Dakota.  —  State  v,  Scott,  7  S. 

Dak.  619  \citing  3  Encyc.  of  Pl.  and 

pR.  268];  State  V.  Knowles,  10  S.  Dak. 

471;  State  V.   Hughes,  8  S.  Dak.  338; 

Afichij^an,  —  People    v.    Cole,    113    State  v.  Bunker,  7  S.  Dak.  639. 

Mich.  83.  Wisconsin.  —  Barry  v.  Niessen,  (Wis. 

Nebraska.  —  In  re  Walker,  61   Neb.     1902)  90  N.  W.  Rep.  166. 

803:  Stoppert  V.  Nierle,  45  Neb.  105;        369.     1.  Laney  v.  Stale,    109  Ala. 

Munro  v.  Callahan,  41  Neb.  849;  Priel    34;  Johnson  r.  Stale,  55  Neb.  781. 

Eiieot  of  Karriage  Subseqaent  to  Do- 


367.  1.  Arkansas.  —  Sute  v.  Black- 
burn, 61  Ark.  407. 

Illinois.  —  Gehm  v.  People,  87  111. 
App.  158;  Rose  V.  People,  81  111.  App. 
128. 

Indiana.  —  Dehler  v.  State,  22  Ind. 
App.    383;  State  V.   Carlisle,   21    Ind. 

App.  438. 

Massachusetts.  —  Conefy  v.  Holland, 
175  Mass.  469. 


V.  Adams,  (Neb.   1902)  91  N.  W   Rep. 

536. 
New   York.  —  People  v.  McFarline, 

50  N.  Y.  App.  Div.  95;  Simis  v.  Alwang, 
48  N.  Y.  App.  Div.  529. 

Oklahoma.  —  Mailer  of  Comstock,  10 
Okla.   299;  Bell  v.  Territory,  8  Okla. 

75. 


livery  While  Single.  —  Parker  v.  Not- 
bomb,  (Neb.  1902)  91  N.  W.  Rep.  395. 

370.  1.  Illinoii.  —  La  Plant  v.  Peo- 
ple, 60  III.  App.  340. 

KauachnMtts  —  Bona  Fide  Residence, 
—  The  mother  must  be  a  resident  of 
the  state  at  the  time  she  institutes  the 


36§.     1.  Vail  V.  State,  i  Penn.  (Del.)  proceedings,  and  it  is  immaterial  how 

8;  Com.  v.  Bostwick,  17  Pa.  Co.  Ct.  9.  long  she  has  lived  within  the  stale  or 

In  North  Carolina  the  proceeding  is  when  or  where  the  child  was  begotten 

now   held   to   be   criminal  in   nature,  or  born,  provided  the  facts  show  that 

S:aie  7/.  White,  125  N.  Car.  674;  State  her  intention  is  to  make  such  residence 

V.   Bruce,   122  N.  Car.   1040;  State  v.  bona  fide  and   permanent.      Davis   v. 


Ballard,  122  N.  Car.  1024;  State  v. 
Nelson,  119  N.  Car.  797;  State  v.  Ost- 
wali,  ri8  N.  Car.  1208:  Stale  v.  Wynne, 
116  N.  Car.  981.  But  see  dissenting 
opinion  of  Clark,  J.,  in  State  v.  Ballard, 
122  N.  Car.  1024,  citing  3  Encyc.  of  Pl. 
AND  Pr.  267,  to  the  effect  that  by  the 


Carpenier,  172  Mass.  167. 

Nebraska.  —  Clark  r.  Carey.  41  Neb. 
780. 

371.  2.  Alabama.  —  Miller  v.  State, 
no  Ala.  69,  distinguishing  Hanna  v. 
State,  60  Ala.  100. 

Indiana.  —  Dehler  v.  State.  22   Ind. 


weighl  of  authority  elsewhere  bastardy  App.  383. 

is  recognized  as  a  civil  proceeding.  MaMachosetts.  —  Conefy  v.  Holland, 

2.  Alabama.  —  Lusk   v.    State,    129  175  Mass.  469. 

Ala.  i;  Bell  v.  State.  124  Ala.  94;  WiU  8.  New  Ymk^  Prosecution  Must  Be 

liams  V.  State,  117  Ala.  199:  Miller  v.  by   Public  Authorities.  —  The    mother 

Stale,  tio  Ala.  69;    Ex  p.  Charleston,  cannoi  institute  a  bastardy  proceeding 

107  Ala.  688.  against     the     father    nor    the    father 
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373.    2.  Wbea  Prooeedinffi  Kay  B9  OomoMXioed.  ~  See  note  3. 
8.  Place  of  InititutioiL.  —  See  notes  5,  6. 

373.  See  note  i. 

4.  Who  May  Entertain.  —  See  note  2. 

374.  See  note  i. 

6.  Beqnisites  of  Complaint.  —  See  notes  2,  3. 
379.    See  notes  i,  2. 

aj^atnst  the  mother,  and  in  case  such  a  the    Court    of     Special     Sessions    to 

proceeding  is  instituted  against  either  another  county   within   the  city  does 

by  any  one  other  than  the  oflScials  au-  not   divest   the  court  of  jurisdiction, 

thorized    by   the   statutes,  the   magis-  Keller  v.  Mertens,  37  N.  Y,  App.  Div, 

trates  acquire  no  jurisdiction.     People  4Q7. 

z.  Shulman,   8  N.  Y.  App.  Div.  5x4,  And,  where  the  proceedings  are  not 

and  cases  cited.  instituted  until  after  delivery,  it  must 

One  Ov€rsterof  the  Popr  of  the  town  appear  that  the  child  was  f>orn  in  the 

may,  without  consulting  with  the  other  county  or  the  city  of  New  Yorlc.     KeU 

overseer,   if    there    be   two,    institute  ler  v,  Cleary,  63  N.  Y.  App.  Div.  609, 

bastardy  proceedings.    People  v,  Og-  70  N.  Y.  Supp.  899. 

den,  8  N.  Y.  App.  Div,  464.  overruling  PsimsylTaiiia  —  Place   of  Birth    of 

by  implication  Burke  v,  Burpo,  75  Hun  Child,  —  In    Pennsylvania,  where  the 

(N   Y.)  568.  bastardy  statutes  are    penal  and    the 

3T9.    3.  In  Jforth  Garelinft  the  pro-  prosecution  is  by  indictment,  it  seems 

ceedings  may  be  instituted  at  any  time  that  the  proceedings  should  be  insti- 

within  three  years  next  after  the  birth  tuted  in  the  county  where  the  child  is 

of  the  child.    State  </.   Perry,  193  N.  born.     Com.  v,  Davidheiser,  30  Pa. 

Car,  1043:  State  v,  Hedgepeth,  123  N.  Co.  Ct.  soo. 

Car.  1039.  And  when  the  child,  though  begotten 

A,  In  llarylaiid  the  complaint  may  be  within  the  state,  ii  born  in  a  foreign 

laid  before  a  justice  in  any  county,  but  jurisdiction,  there  can  be  no  conviction 

a  copy  of  the  papers  must  be  trans-  for  bastardy.    Com.   v,  Bostwick,  17 

mitted  to  and  the  case  prosecuted  be-  Pa.  Co.  Ct.  9. 

fore  a  justice  of  the  county  where  the  2.  Lanev  v.  Slate,  109  Ala.  34, 

defendant    resides;    and    where    the  Sew  Jwriidiotion  Acquired.  —  A  justice 

original  papers  are  transmitted  instead  of  the  peace  obtains  jurisdiction  over 

of  the  copies,  as  reqiiired  by  statute,  a  defendant  under  the  bastardy  act  by 

the  receiving  magistrate  acquires  no  the  filing  of  the  statutory  complaint, 

jurisdiction.    State  r.  Chaney,  93  Md.  the  issuance  of  a  warrant,  and  the  exe- 

71.  cution  thereof.    In  re  Walker,  61  Neb. 

6.  AUbuu, —  Laney   v.  State,    109  803. 

Ala.  34.  374.     1.  See   Camp   v.   Carroll,    73 

1173,    1.  Ruff  V.  Kebler,  63  N.  J.  L.  Conn.  347*    See  also  infra,  XI.   i.  a. 

186.  What  Courts  Have  Jurisdiction,  note  4. 

Nebraska,  —  The  prosecution  mav  be  notaries  Public  in  Alabama  have  juris- 

had  in  the  county  of  the  complainant's  diction    to    entertain     complaints    in 

actual  residence  and  in  which  the  child  bastardy  under  the  slate  constitution, 

is  liable   to  become  a  public  charge,  Bell  v.  State.  124  Ala.  94;  Douglass  v. 

notwithstanding  the  complainant  may  State.  117  Ala.  185, 

have  a   legal   settlement    in    another  Nebraska  —  County  Judge,  —  Stoppert 

county   or  state.     Clark  v,  Carey,  41  v,  Nietle,  45  Neb.  105. 

Neb.  780.  8*  In  Alabama  the  complaint  may  be 

In  New  York  City  the  commissioner  oral  or  written      Laney  v.  State.  T09 

of  charities  is  required  to  commence  Ala.  34- 

bastardy  proceedings  when  a  woman  8.   Who    May    Administer    Oath.  — 

actually  within  the  city  is  delivered  of  Mooncy  v.  People.  </>  III.  .App.  622. 

a  bastard  or  is  pregnant  of   a   child  d7ft.    1.  SuAeient  Allegation  of  Single, 

likely   to  become  a  charge  upon    the  ness  —  Allegation  of  Siniileness  Prior  to 

city,  even  though  her  legal  residence  Z>^/ir'^n'.— Thomas  e^.  Slate.  37  Fla.  378. 

be  elsewhere;  and  her  removal  after  Allegation  of  Singleness  at  Time  of 

the  institution  of  the  proceedings  in  Delivery.  —  A  complaint    under    the 
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S70.     Time  and  Plaoe  of  Begetting  Child.  —  See  note  2. 

977,  AoooBation  of  Defendant.  —  See  note  3. 

6.  Parties  to  FroBeontion.  —  See  note  7. 

978.  See  note  i. 

m.   EXAXINATIOH  OP  COXPLAIH AVT  BT  MAOUTBATB.  — 
See  note  3. 

IV.  Wabbaht  foe  Abbebt.  —  See  note  4. 

980.  See  note  i. 

981.  VI.  Detebkihatioh  of  Magibtbatb.  —  See  note  2. 
989.    VII.  Secubitt  fob  Appbabahcb  —  1.  When  Beqoired.  — 

See  note  I. 

Bastardy  Act,  made  after  delivery,  8.  See  Simis  v,  Alwang,  6i  N.  Y. 
should  show  that  the  complainant  was  App.  Div.  426,  holding  that  the  magis- 
an  unmarried  woman  at  the  time  of  trate  is  not  required  to  take  the  depo- 
the  birth  of  the  child,  and  such  an  alle-  sitions  of  the  complainant  and  wit- 
gation  made  merely  by  way  of  recital  nesses  in  writing, 
at  the  t>eginning  of  the  complaint  is  A  Btatntoiy  Beqoirement  that  the  Ez- 
insufficient.  Nor  is  the  defect  cured  amination  Be  Signed  by  the  complain- 
by  an  allegation  that  the  child  was  ant  is  directory  merely,  and  the  ab- 
born  a  bastard,  as  a  bastard  may  be  sence  of  the  signature  is  not  a  fatal 
born  during  wedlock.  Eshelman  v.  defect.  Miller  v.  Busick,  56  Ohio  St. 
People,  52  111.  App.  621.  437. 

375.  2.  Laney  v.  State,  T09  Ala.  34.  4.  Laney  v.  State,  log  Ala.  34. 

Statement  of  Legal  Gonolnsion.  —  The  380.    1.  In  Eew  Tork  the  warrant 

averment,  **  which    said    child    when  must  be  returned  before  the  magistrate 

born  will  in  law  be  deemed  and  held  who  issues  it,  and  such  magistrate  has 

to  be  a  bastard,"  does  not  state  merely  sole  jurisdiction  to  grant  an  adjourn, 

a  conclusion   of   law  when  it  is  sup-  ment  and  require  a  bond  as  a  condition 

ported  by  the  statement  that  complain-  thereof.     People   v.    Higgins,    151    N. 

ant  is   a   single  woman.     Thomas  v.  Y.  570. 

State,  37  Fla.  378.  981.    2.  Laney  v.  State,  109  Ala.  34. 

Birth  of  Child  After  Filing  of  Complaint.  In  Eebraska  there  is  no  provision  for 

—  A  complaint  that  the  relator  **  is  the  determination  by  the  magistrate 
now  pregnant  with  child,  which,  if  of  the  guilt  or  innocence  of  the  accused, 
born  alive,  will  be  illegitimate,"  is  Unless  the  latter  shall  give  bond  for  the 
sufficient  without  amendment  to  permit  support  of  the  child  the  magistrate  can 
evidence  of  the  subsequent  birth  of  the  only  take  security  for  his  appearance 
child  alive.  State  v.  Harris,  112  Iowa  at  the  next  term  of  the  District  Court. 
589.  Johnson  ff.  State,  55  Neb,  781. 

d76.  2.  Failure  to  State  Time  and  Snffioienoy  of  Adjjndioation.  —  An  in- 
PUtoe.  —  The  fact  that  time  and  place  dorsement  by  the  magistrate  upon  the 
are  not  given  does  not  make  the  com-  warrant  of  the  words  *'  after  hearing 
plaint  subject  to  the  objection  that  it  evidence  and  argument,  defendant  re- 
does not  state  facts  sufficient  to  consti-  quired  to  give  bond  in  conformity  with 
tute  a  cause  of  action.  State  v.  Bra-  statute,"  is  a  sufficient  adjudication, 
thovde,  81  Minn.  501.  and  one  of  which  the  accused  is  bound 

377.  8.  See  Palmer  r.  McDonald,  to  take  notice.  Parsons  v.  State,  97  Ga. 
92  Me.  125;  State  v,  Tipton,  15  Mont.  73. 

74<  tl8d.     1.  Exp,  Charleston,  107  Ala. 

7.  State  V.  Bunker,  7  S.  Dak.  639.  688. 

378.  1.  Mother  Hot  Party  to  Aotion.  Failure  to  GIto  Appearanoe  Bond.  >-  In 

—  Although  the  action  must  be  prose-  Alabama  a  defendant  who  has  been 
cuted  in  the  name  of  the  state  on  the  committed  to  jail  in  default  of  giving 
relation  of  the  prosecuting  witness,  bond  for  his  appearance  before  the 
yet  the  latter  is  not  a  party  to  the  pro-  proper  tribunal  is  entitled  to  a  writ  of 
ceeding.  Dehler  t/.  State,  22  Ind.  App.  habeas  corpus  to  review  the  proceed- 
383.  See  also  Com.  v,  Allen,  2  Pa.  ings  before  the  justice.  jS*:!;/.  Charles- 
Super.  Ct.  175.  ton,  107  Ala.  688. 
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983.  2.  Form  and  Sufficiency.  —  See  note  i. 
Conditions.  —  See  note  2. 

3.  Hew  Seoority  —  Whon  Baqnired.  —  See  note  3. 

984.  4.  SatisfiEtction  and  Discharge.  —  See  note  3. 

S8«l,    6.  Bemedies  for  Breach  of  Conditions.  —  See  notes  2,  3. 
S87.    VIU  Amehdmeht  of  Ihitiatobt  PBOCEEDures.  —  See 
notes  I,  2,  3. 

IX.  Abatekeitt.  —  See  note  4. 

988,  See  note  2. 

989.  X.  Justice's  Betueh  to  Tbial  Coubt  —  2.  Beqnisites 
and  Sufficiency.  —  See  note  3. 

991.    XL  Adjudication  —  1.  Jurisdiction  to  Hear  and  Deter- 
mine—  a.  What  Courts  Have  Jurisdiction. — See  notes 

2,  3»  4. 

393.     1.  Snffioieney  of   Bond  —  Ala-  ground  that  the  instrument  was   not 

bama,  —  Walker  v.  Stale,  [oi$  Ala.  56,  given  according,to  the  requirements  of 

distinguishing  Hanna  zr.  Slate,  60  Ala.  the  statute,  and  that  the  officer  who 

100.  took  it  was  without  jurisdiction.     Peo- 

2.  Effect  of  Conditions  to  Abide  Jndg-  pie  v,  Higgins,  151  N.  Y.  570. 

ment  of  Trial  Court.  —  A  recognizance  !iS7.     1.  Oath  to  Amended  Complaint, 

given    in    bastardy    proceedings,   the  — Where  an  application  to  amend  is 

condition  of  which  is  (hat  the  defend-  accompanied    by  an  affidavit  showing 

ant  shall  appear  before  and  abide  the  the  facts  sought  to  be  introduced  by 

judgment  of  the  trial  court,  is  not  a  way  of  amendment,  the  complaint  as 

bond  of  indemnity  for  the  payment  of  amended  need  not  beswotn  to  bycom- 

the  judgment  which  may  be  ultimately  plainant.     Eshelman  v.  People,  52  111. 

recovered  in  the  action,  the  amount  of  A  pp.  6ii. 

Itkbility  for  the  nonappearance  of  the  8.  The  Complaint  May  Be  Amended  10 

defendant  being  merely  the  penal  sum  show  the  singleness  of  the  complain- 

named  in  the  bond  with  interest  from  ant.     Walker    v.    State,    108  Ala.    56; 

the    date     of     forfeiture.       Myers    v.  Harrison  v.  People,  81  III.  App.  93. 

Baughman,  61  Neb.  818.  And  as  to  the  residence  of  complain- 

8.  State  V.  Murdock,  59  Neb.  521.  ant.     Walker  v.  State,  108  Ala.  56. 

.  384.     8.  Fitzpatrick  v,   Nordstrom,  And  as  to  the  time  and  place  of  the 

176   Mass.   231:  Standring   v.    Moore,  act    causing    pregnancy.      People    v. 

(County  Ct.)  16  Misc.  (N.  Y.)  106.  Jamieson,    124  Mich.    164;    People   v, 

395.     8.   In    Whose    Hame    Aetion  Cule,  113  Mich.  83;  State  v.  Brathovde, 

Should  Be   Proeeented — Nebraska  —  In  81  Minn.  501. 

Name  of  State.  —  An  action  based  8.  Amendment  of  Warrant.  —  The 
upon  a  forfeited  recognizance  con-  warrant  may  be  amended  by  changing 
ditioned  for  the  appearance  of  a  de-  the  date  of  the  birlh  of  the  child  to 
fendant  in  bastardy  proceedings  must  conform  to  the  affidavit  of  the  com- 
be brought  in  the  name  of  the  state,  plainant.  Com.  v,  Cantrell,  (Ky. 
the  obligee  named  therein.  Myers  v.  1898)45  S.  W.  Rep.  72. 
Baughman,  61  Neb  818.  4.  Law  v.  Cline,  9  OhioCir.  Dec.  106. 

8.  Defenses — Postponement  of  Hearing  dSS.    2.  State  v.  Harris,  112  Iowa 

Without  Consent  of  Surety.  —  Slate   v.  589. 

Murdock,  59  Neb.  521 ;  People  v.  Hig-  389.    8.  IlUnoie.  —  Baird  v.  People, 

gins,  151  N.  Y.  570.     Contra,  Pollman  66  111.  App.  671. 

V.  James,  5  Ohio  Cir.  Dec.  275.  391.    2.  In  Hew  Jersey,  under  the 

Irregularity  of  Bond  —  Lack  of  Juris-  1889  Supplement  to  the  Bastardy  Act, 

^iV/ww.— Inanaciion  upon  an  adjourn-  Gen.  Stat.  N.  J.,  p.  148,  §  41,  one  jus- 

ment  bond  in  bastardy  proceedings,  a  tice  of  the  peace  is  authorized  to  hear 

surety  is  not  only  entitled  to  insist  that  and  determine  cases  of  bastardy.     But 

he  shall  not  be  held  liable  except  ac-  such  proceedings  are  to  be  taken  only 

cording  to  the  very  terms  of  his  obliga-  under  ihe  provisions  of  the  Bastardy 

lion,  but  he  may  also  defend  upon  the  Act,  and  cannot  be  disposed  of  in  the 
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393.  b.  Requisites  to  Confer.  — See  notes  i,  2. 

394.  c.  Extent  of   Jurisdiction  —  Appearance    and 
Service,  — See  notes  i,  2. 

395.  d.  When  Cause  May  Be  Heard.  ~  See  note  2. 

396.  2.  Proceedings   in    Trial    Court  —  a.    Supplemental 
Complaint,  —  See  note  i. 

397.  See  note  2. 

court  of  small  causes  held  by  justices  Car.  1208;  State  v,  Mize,  117  N.  Car. 

of  the  peace.     Lynch  v.  Pott,  58  N.  J.  780. 

L.  9S3*  Oklahoma.    ^    Probate    Courts     have 

391.    8.  Hew  York  —  Association  of  original  jurisdiction  in  bastardy  pro- 

wiges  of  Rochester  Municipal  Courts  —  ceedings.       Matter    of    Comsiock,    10 

^eople  V,  Higglns,  151   hf.  Y.   570,  re-  Okla.  299. 

versing^  on  another  point,  77  Hun  (N.  loath    Dakota  -^  Circuit    Court,  -<  It 

Y.)  103.  seems  that  the  Circuit  Court  has  sole 

4.  ^Kh^^nta.,  —  City  courts  are  in*  jurisdiction  to  entertain  bastardy  pro- 
vested  with  all  the  jurisdiction  of  cir-  ceedingi,  the  Act  of  1893,  providing 
cuit  courts,  and  can  hear  and  determine  that  such  proceedings  should  be  ini- 
bastardy  proceedings  arising  within  tiated  in  a  justice's  court  and  further 
their  territorial  jurisdiction.  Williams  prosecuted  in  the  County  Court,  having 
r.  State,  113  Ala.  58.  apparently  been  repealed  by  a  subse- 

Arkusss, --*  The    constitution    gives  quent  act  relating  to  the  jurisdiction 

the  county  courts  exclusive  original  of  county  courts.     State  v.  Sexton,  iz 

jurisdiction  in  all  matters  relating  to  S.   Dak.   105;  State  v,  Knowles,  10  S. 

bastardy.     Dobson  v.  State,  69  Ark.  Dak.  471. 

376:  State  c.  Blackburn,  61  Ark.  407.  993.    1.  Wairer  of  Ixamioatioii  Bo* 

Kobraska. --A  justice  of  the  peace  fort  /nstioo  by  OofendaDt.  —  Laney   v. 

hah  no  jurisdiction  to  try  and  determine  Stale.  log  Ala.  34. 

the    guilt   or    innocence    of   a    party  JuriMUotioii  Not  Affootod  by  Errors  ia 

charged   with   being  the  father  of  a  Prollminary  Ezaminatlon. -^  Errors  com- 

bastard  child;  such  a  proceeding  can  mitted  by  a  justice  of  the  peace  or  a 

be  tried  on  its  merits  in  the   District  county  judge  in  excluding  testimony 

Court  only.     Munro  v,  Callahan,  41  during  the  examination  of  the  com- 

Neb.  849.  plainant  in  a  bastardy  case  will  not 

New  Tork  City.  —  By  the  charter  of  affect  the   jurisdiction  of   the  District 

the  city  of  New  York  (Laws  N.  Y,  1897,  Court,    Stoppert  v,  Nierle.  45  Neb.  105. 

g   1406,  par.  3)  the   courts  of  special  And  where  there  has  been  a  prelimi- 

sessions  are  given  exclusive  jurisdic-  nary  hearing  before  a  justice,  and  the 

tion  in  the  first  instance  of  all  proceed-  defendant  appears  and  gives  bond  in 

ings  respecting  bastards  within  the  city,  the  Circuit  Court,  the  latter  has  juris- 

Keller  v,  Cleary,  63  N.  Y.  App.    Div.  diction   though    the    record  does  not 

609,  70  N.   Y.   Supp.   899;    Keller  v.  show  that  the  justice  rendered  a  judg- 

Mertens,  37  N.  Y.  App.  Div.  497.  roent  in  the  proceedings.     Armstrong 

North  Carolina — Concurrent  J urisdic^  v.  State.  24  Ind.  App.  289. 

tion  of  Justice  pf  the  Peace  and  Superior  8.  In  re  Wallcer,  61  Neb.  803. 

Court.  —  A  justice  of  the  peace  has,  for  394.    1.  In  re  Wallcer,  61  Neb.  803; 

the  period  of  one  year  after  the  beget-  Pollman  v.  James,  s  Ohio  Cir.  Dec.  27s, 

ting  of  a  bastard  child,  exclusive  origi-  8.  Henwood  v.  State,  11  Ind,  App. 

nal  jurisdiction  to  hear  and  determine  636. 

bastardy  proceedings  commenced  by  !i9(^,    8.  IlUnoif . -- Rose  v.  People, 

the  voluntary  affidavit  of  the  mother  8[  III,  App.  128. 

or  by  the  county  commissioners,  but  296.    i.  State  v.  Brill,  6  Ohio  Dec. 

thereafter  the  concurrent  jurisdiction  14. 

of  the  Superior  Court  attaches  and  the  997.    8*  To  Conform  to  Proof.  —  A 

prosecution  may  be  commenced  by  in-  complaint  alleging  that  the  prosecutrix 

dictment  therein.     States.  Wynne,  116  was  "  pregnant  with  or  delivered  of  a 

N.  Car,  981.    See  also  State  v.  White,  bastard   child  "   may  be  amended  by 

125  N.  Car.  674;  State  v,    Melson,  119  striking  out  the  words  "  or  delivered 

N.  Car.  797;  State  v,  Ostwalt,  iiS  N.  of."    Miller  v.  State,  no  Ala.  69. 
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d.  Continuances.  —  See  note  3. 

c.  Pleadings.  —  See  note  4. 
See  note  i. 

d.  Defenses  —  (i)  Compromise  and  Settlement. 

See  note  i. 


—  See 


997.  8.  Conefy  v.  Holland,  175  plainani  has  no  authority  to  com  pro- 
Mass.  469.  mise  a  judgment  rendered  in  bastardy 

Ai&davit  of  Kerits.  —  An  affidavit  for  proceedings.     State  v.  McBride,  (Neb. 

a  continuance  which    does   not  deny  1902)  90  N.  W.  Rep.  209. 


the  truth  of  the  charge  against  the  de- 
fendant nor  disclose  a  defense  in  bar 
of  the  action  is  insufficient.  Fish  r/. 
People,  86  111.  App.  408. 

4.  Laney  v.  State,  Z09  Ala.  34. 

SnAoienoy  of  lasue  —  Illinois,  — 
Mooney  z/.  People,  96  III.  App.  622. 

99§.  1.  Indiana.  —  Dehler  v.  State, 
22  Ind.  App.  383. 

South  Dakota.  —  Failure  to  require  the 
defendant  to  plead  to  the  complaint  or 
charge  does  not  constitute  reversible 
error.     State  v.  Bunker,  7  S.  Dak.  639. 

Defendant  Required  to  Join  in  Issne.  — 
The  cause  having  reached  the  Circuit 
Court  and  the  defendant  being  person- 
alty present,  there  is  no  error  in  re- 
quiring him  to  join  in  the  issue  directed 
by  the  statute  to  be  formed,  even 
though  the  warrant  of  arrest  has  been 
stricken  from  the  files.  Douglass  v. 
State,  117  Ala.  185. 

Where  Defendant  Be/nies  to  Plead  the 
court  may  enter  a  plea  of  not  guilty. 
Mooney  v.  People,  96  111.  App.  622. 

8.  Waterloo  v.  People,  170  III.  488; 
Porter  v.  Cay  lor,  146  Ind.  448;  Bil- 
lingsley  v.  Clelland,  41  W.  Va.  234. 
And  see  Ingwaldson  v,  Skrivseth,  7  N. 
Dak.  388. 

When  Complainant  Xay  Be  Compelled 
to  Aooept  Offer  of  Compromise.  —  Where 
defendant,  before  trial,  offers  in  settle- 
ment a  sum  equal  to  the  full  amount 
which  could  be  awarded  the  complain- 


And  see  Jones  v.  People,  77  III.  App. 
660,  holding  that  the  mother  may  not 
satisfy  a  judgment  obtained  in  bastardy 
proceedings  for  a  sum  less  than  the 
four  hundred  dollars  fixed  by  statute 
without  the  written  consent  of  the 
county  judge. 

300.  1.  Necessity  to  Comply  with 
Statute.  —  A  settlement  between  the 
parents  of  an  illegitimate  child,  in 
order  to  be  operative  ks  a  stay  or 
termination  of  such  proceedings,  must 
be  of  such  nature,  and  made  and  at- 
tested in  such  manner,  as  the  statute 
prescribes,  as  the  District  Court  can 
take  judicial  cognizance  of  none  other. 
Peters  v.  Killian,  (Neb.  1901)  87  N.  W. 
Rep.  1049.  See  also  Com.  v,  Scott,  7 
Pa.  Super.  Ct.  590;  Com.  v.  Weaver, 
9  Pa.  Dist.  427,  holding  that  the 
validity  of  a  settlement  between  the 
defendant  and  the  prosecutrix,  a  minor, 
can  be  inquired  into  by  the  court  and 
the  sentence  adjusted  accordingly. 

Dismissal  by  Minor  without  Consent  of 
County  Attorney.  —  The  prosecutrix  in  a 
bastardy  proceeding,  although  a  minor, 
may  dismiss  the  proceeding  without 
the  consent  of  the  county  attorney  or 
other  person  if  she  shall  enter  of 
record  an  admission  that  provision  for 
the  maintenance  of  the  child  has  been 
made  to  her  satisfaction;  and  such  ad- 
mission and  dismissal,  if  obtained 
without  deception  or  fraud,  is  binding 


ant  after  trial,  and  upon  the  refusal  of  upon  both  the  prosecutrix  and  the  state 

the  complainant  to  accept   the  same  and  is  a  bar  to  further   prosecution, 

pays  the  money  into  court,  the  court  State   v.    Baker,   (Kan.    1902)  69  Pac. 

will  dismiss  the  proceedings  and  direct  Rep.  170. 

the  complainant  to  accept  the  amount  Settlement  and  Compromise  as  a  Defense, 

so  offered.     People  v.  Wheeler,  60  III.  —  Where  the  defendant  moves  to  dis- 

App.  351.  miss  the  proceedings  on  the  ground  of 

Kanlage  of  Complainant  and  Defendant,  a  settlement  made  with  the  prosecut  rix, 

—  The   marriage  of  the  complainant  and  the  latter  resists  such  motion,  it  is 

and  the  defendant  after  the  commence-  the  proper  practice  for  the  court  to  re- 

ment  of  bastardy  proceedings  is  not  a  quire  the  defendant  to  go  to  trial  and 

bar  to  their  further  prosecution.     Law  establish  the  release  as  a  defense  in 

V.  Cline,  9  Ohio  Cir.  Dec.  106.  the  action.     People  v,  Kt;ecbler,  87  l\\, 

Compromlie  9f  Judgmentr  —  The  com-  App.  487. 
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300.  (2)  Farmer  Adjudication.  —  See  note  2. 

30 1.  See  note  i. 

303.  e.  Hearing.  —  See  notes  i,  2. 

303.  Initnietioiis.  —  See  note  2. 

300.  2.   State  v.   Ostwalt,  118  N.    lions.     Her  consent  being  merely  pre- 
Car.  1208.  liminary   to  a   finding  by  the  justice 

301.  1.  Disagreement  of  Two  Justices,    that  a  satisfactory  settlement  has  been 

—  A  disagreement  of  the  two  justices  made,  it  must  be  alleged  that  the  (ind- 
as  to  the  paternity  of  the  child  is  not  ing  and  entry  of  (he  justice  were  sc- 
an acquittal  of  the  defendant  or  a  bar  cured  by  fraud.  Further,  the  reply 
to  subsequent  proceedings  upon  the  should  allege  that  the  amount  paid  to 
same  charge.  People  v.  Crowley,  25  prosecutrix  in  settlement  has  been  re- 
N.  Y.  App.  Div.  175,  affirming  Kiik-  funded  or  offered  to  be  refunded. 
Patrick  v.  Crowley,  (dounty  Ct.)  20  State  v.  Carlisle,  21  Ind.  App.  438. 
Misc.  (N.  Y.)  160.  Dismissal  for  Want  of  Jnrisdietion.  — 

GondnsiyenesB  of  Jastioe*s  A4jndioation.     Lynn  v.  State,  84  iMd.  67. 

—  The  discharge  by  a  justice  of  the 
peace  of  a  defendant  in  bastardy  pro- 
ceedings is  not  a  bar  to  another  exam- 
ination or  hearing  before  another 
justice  on  the  same  charge  nor  to  a 
trial  on  the  merits  after  such  second 


3<MI.  1.  Failnre  of  Defendant  to 
Testify.  —  A  proceeding  in  bastardy, 
though  penal  in  its  character  and  quasi 
criminal,  does  not  come  within  the 
provisions  of  the  statute  which  de- 
clares that  the  failure  of  defendant  to 
examination.     Waterloo  v.  People,  170    testify  in  a  criminal  prosecution  shall 


III.  488.  affirming  67  111.  App.  320; 
Munro  v.  Callahan.  41  Neb.  d4q. 
Contra^  State  v.  Carlisle,  21  Ind.  App. 

438. 

And  when  a  defendant,  through  mis- 
take or  inadvertence,  is  bound  over  by 
a  justice  of  the  peace  to  the  Circuit 
Court,  which  has  no  jurisdiction  in  the 
matter,  such  action  amounts  in  effect 
to  a  legal  discharge  by  the  justice, 
and  is  not  a  bar  to  a  subsequent  pro- 
ceeding. Mooney  v.  People,  96  111. 
App.  622. 

In  Massachusetts  a  discharge  by  a 
police  court  after  a  hearing  on  a  com- 
plaint for  bastardy  is  not  a  bai  to  a 
subsequent  complaint  for  the  same 
offense.     Barnes  v.   Ryan.   174  Mass. 

117. 

Discharge  on  Settlement  with  Froseen- 
trix.  —  Where    the    defendant    in    a 


not  be  the  subject  of  comment  by 
counsel.     Miller  r/.  State,  no  Ala.  69. 

Waiver  of  Legal  Bights  by  Defendant, 
—  The  defendant  may  waive  his  legal 
right  to  introduce  evidence  and  to 
cross-examine  witnesses.  Mooney  v. 
People,  96  111.  App.  622. 

Cnstody  of  Child.  —  The  trial  court 
cannot,  in  a  bastardy  proceeding,  try 
the  issue  whether  the  father  or  the 
mother  of  the  child  is  the  more  suitable 
person  to  be  intrusted  with  its  custody. 
Peters  v.  Killian,  (Neb.  1901)  87  N.  W. 
Rep.  1049. 

8.  Alabama.  —  Laney  v.  State,  109 
Ala.  34. 

Trial  in  Absenoe  of  Defendant.  —  Where 
the  defendant  fails  to  appear  in  the 
District  Court,  after  being  duly  bound 
thereto  by  a  justice  of  the  peace,  and 
enters  no  plea,  a  trial  may  be  had 
without  a  jury.     In  re  Walker,  61  Neb. 


bastardy  proceeding,  after  being  ar- 
rested and  brought  before  a  justice  of  803. 
the  peace,  effects  a  settlement  with  Waiyer  of  Jury.  —  After  issue  is 
the  prosecutrix,  and  the  justice  there-  joined  in  the  trial  court  and  the  time 
upon  destroys  the  papers  and  dis-  for  entering  the  case  in  the  jury  docket 
charges  the  defendant,  but  renders  no  has  expired  and  when  the  parties  with 
judgment  in  the  proceeding,  there  is  their  witnesses  are  present  for  the  pur- 
no  '*  former  trial  and  conviction,"  bar-  pose  of  a  trial  by  the  court,  it  is  too 
ring  a  subsequent  prosecution  on  the  late  to  withdraw  the  waiver  of  a  jury 
same  charge.  Slate  t/.  Robertson,  122  trial.  Camp  v,  Carroll,  73  Conn.  247. 
N.  Car.  1045.  Disagreement  of  Jury.  —  In  case  of  the 
Dismissal  Obtained  by  Fraud.  —  It  is  disagreement  of  the  jury  a  new  pro- 
n3t  sufficient  to  allege,  in  a  reply  to  an  ceeding  should  not  be  instituted,  but 
answer  pleading  former  adjudication  the   justice   should  issue  a  venire  de 


in  bastardy,  that  the  prosecutrix,  a 
minor,  was  induced  to  consent  to  a 
dismissal    by   fraudulent    representa- 
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novo      Lynch  v.  Pott,  58  N.  J.  L.  253. 
303.    8.  Miller  v.  State,  iro  Ala.  6q; 
Hobson  V.  People,  72  III.  App.  436, 
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303.     Dilatory  Objeotioni.  —  See  note  3. 
304«     See  note  2. 

/.  Verdict.  —  See  note  3. 
305.    8.  Judgment — a.  Jurisdiction  to  Render — {i)  Gen- 
erally. —  See  notes  2,  3. 

307,  b.  Form  and  Sufficiency.  —  See  note  4. 

308.  See  note  2. 

Conflning  Profeoution  to  Complaint.  —  9M«   2.  Attorney's  Feeo.  —  The  order 

A    charge    to   the  jury   which  would  of  mainlenance  should  not  include  an 

allow  the  conviction  of  the  defendant  allowance   for   the    services    rendered 

for  some  other  act  of  intercourse  than  by  an    attorney  for   the    prosecutrix, 

the  one  charged  in  the  complaint  is  Harshman  v.  Ingwerson,  52  Neb.  116. 

erroneous.      People  v.   Schilling,  no  Bnrial  ExpensM  may  not  be  allowed 

Mich.  412.  by  the  court  in  ascertaining  "  ihe  ex- 

Conflning  Proieontion  to  Evidenee. —  pense  of  lying-in,  and  of  nursing  the 
Where  a  date  has  been  fixed  with  great  child,"  under  Gen.  Stat.  Conn.,  ^  1208. 
positiveness  by  the  complainant  as  the  Harty  v.  Malloy,  67  Conn.  339. 
one  on  which  she  had  intercourse  with  8.  Jean  v.  State,  25  Ind.  App.  339; 
the  accused,  it  is  error  for  the  trial  Dehler  v.  State,  22  Ind.  App.  383; 
court  to  modify  certain  requests  to  Wurdeman  t/.  Schultz,  54  Neb. 
charge,  submitted  by  defendant,  by  in-  404:  Clark  v.  Carey,  41  Neb.  780. 
terpolating  the  words  **  on  or  about"  What  Is  a  Sufficient  Amount.  —  A  judg- 
immedlately  preceding  such  date,  ment  of  thirteen  hundred  dollars,  pay- 
State  V.  Ryan,  78  Minn.  218.  able  in  instalments,  for  the  past  support 

Inferonoe  from  GompromiM.  —  Gehm  v,  of  a  child  four  years  of  age  and  for  its 

People,  87  111.  App.  158.  future  maintenance,  is  not  so  excessive 

And  see  People  v.  Hawks,  107  Mich,  as  to  show  an  abuse   of  discretion  in 

249,  holding  that  it  is  error  to  charge  the  trial  court.     Ely  v.  Oit,  7  Ohio  Cir. 

the  juiy  that  an  attempt  by  the  brother  Dec.  677. 

of  the  defendant  to  compromise  the  307.  4.  Parsons  i^.  State,  97  Ga.  73. 
suit  without  the  latter's  knowlpdge  or  Snrplniage.  —  The  inadvertent  ad- 
consent  is  evidence  that  the  defendant  dition  to  the  judgment  of  a  require- 
is  the  father  of  the  child.  ment  not  provided  for  by  the  statute, 

303.     3.  Bell  v.  State,  124  Ala.  94;  but    which     imposes     no     additional 

Williams  t'.  State,  113  Ala.  58;  Laneyr.  burden  on   the    defendant,    does    not 

Stale,   T09  Ala.   34:   Walker  v.  Slate,  render  the  judgment  void,  the  Appel- 

108  Ala.  56.  late  Court  having  power  to  remand  the 

Irregnlaritiei  in  Lower  Conrt. —  Conefy  record  to  the  court  below  for  the  pro- 

V.  Holland,  175  Mass.  469.  nouncingof  a  proper  judgment.    Lynn 

I>efendant  Does  not  WaiTO  a  Valid  Ob-  v.  State,  84  Md.  67. 

joetion  to  the  Complaint  because  it  is  308.    8.  People  v.  Wing,  115  Mich, 

taken  for  the  first  time  in  the  District  698,  wherein  it  was  held  that  an  order 

Court  where  the  trial   proceeds   upon  providing  for  the  payment  of  a  fixed 

the  same  complaint  as  was  filed  before  sum  "  until  the  further  order  of  this 

the  justice.     State    v.    Brathovde,   81  court,"  and  that  the  defendant  should 

Minn.  501.  be  committed  to  jail  until  he  gave  a 

3M.    2.  Objeotions  to  the  Complaint  bond  therefor  "  and  until  the  further 

cannot  be   made,    upon   any   ground,  order  of  this  court,"  is  erroneous,  as 

after   verdict.     Mooney  v.   People,  96  such  an  order  should  be  definite  and 

111.  App.  622.  fix  a  limit  to  the  liability,  and  should 

8.  Boffieienoy  of  Yerdiot.  —  A  verdict,  not  be  left  open  for  subsequent  appli- 

which    simply    directs    the    payment  cations  to  the  court.     Citing  3  Encyc. 

yearly  by  the  defendant  of  a  certain  op  Pl.  and  Pr.  308,  and  distinguishing 

sum  for  twelve  years  for  the  support  Cross  v.  People,  10  Mich.  24.     See  also 

of  the  child,  is  substantially  a  finding  People  v.  Jamieson,  124  Mich.  164. 

that   the   defendant   is  guilty,  and   is  Failnre  of  Judgment  to  Limit  Liability, 

sufficient  to  support  a  judgment  against  — The  defendant  is  not  bound  to  obey 

him  in  accordance  therewith.     Taber  the    directions     in    a    final    order    in 

V,  Com.,  (Ky.  1899)  54  S,  W,  Rep.  7.  bastardy  where  such  order  exacts  of 

m 
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309.     See  note  i. 

c.  Amendments.  —  See  note  2. 
SIO,    d.  Enforcement.  — See  notes  i,  2. 

him  a  bond  more  binding?  and  compre-  confined  to  the  time  or  the  term  of  court 
hensive  in  its  terms  than  is  provided  at  which  the  order  of  maintenance  is 
for  by  law,  and  therefore  where,  by  made,  but  may  be  exercised  at  a  sub- 
statute,  the  defendant  may  be  required  sequent  term,  the  purpose  of  the  stat- 
to  give  security  for  the  maintenance  uie  evidently  being  to  give  the  de- 
and  education  of  the  child  until  it  ar-  fendant  an  opportunity  to  furnish  the 
rives  at  the  age  o(  fourteen  years,  fail-  required  security.  Ailing  v.  State,  lo 
ure  to  comply  with  a  requirement  in  Ohio  Cir.  Dec.  260. 
an  order  that  such  security  be  given  Oklahoma.  —  The  statutes  give  no  au- 
without  limit  as  to  time  is  not  indicta-  thority  to  imprison  for  failure  to  secure 
ble.  Johnson  v.  State,  102  Ga.  6x3  a  bastardy  judgment  by  executing  a 
300.  1.  Payment  to  Other  than  bond,  and  a  defendant  committed  to 
Kother.— Where  the  judgment  of  the  jail  until  he  gives  such  bond  will  be 
court  directs  that  the  payments  be  discharged  on  habeas  corpus.  Matter 
made  to  some  person  other  than  the  of  Comstock,  10  Okla.  299. 
mother  of  the  child,  it  need  not  contain  Length  of  Imprisonmont.  —  In  Florida 
an  allegation  that  the  mother  is  not  a  the  maximum  period  during  which  a 
proper  person  to  receive  the  money,  defendant  may  be  committed  to  prison 
State  V.  Christian,  18  Ind.  App.  11.  for  failure  to  comply  with  the  final 
Soffioienoy  of  Award  by  Arbitrators.  —  judgment  in  bastardy  proceedings  has 
A  decision  by  arbitrators  that  defend-  been  fixed  by  statute  as  one  year, 
anc  pay  the  complainant  *'  three  thou-  Bond  v.  State,  34  Fla.  47. 
sand  dollars  damages  and  support*'  In  Af(ary/ai»^,  upon  the  failure  to  give 
properly  awards  the  damages  to  the  security  before  the  justice,  the  puta- 
mother,  who  is  charged  with  the  sup-  tive  father  may  be  committed  for 
port  of  the  bastard  child,  but  is  void  twelve  months,  but  may  be  released  at 
for  uncertainty  so  far  as  it  refers  to  any  time  by  giving  the  required  bond, 
support  Poggenburg  V.  Conniff,  (Ky.  If  an  appeal  is  taken  to  the  Circuit 
igo2)  67  S.  VV.  Rep.  845  Court,  the  term  of  imprisonment  for 
2.  Omission  of  Date  of  Birth.  —  A  judg-  failure  to  give  the  required  security  is 
ment  in  bastardy  which  omits,  as  a  noi  less  than  six  nor  more  than  twelve 
purely  clerical  error,  the  date  of  birth  months.  Lynn  v.  State,  84  Md.  67. 
of  the  child,  will  be  amended  by  order  In  North  Carolina  a  justice  of  the 
of  the  court.  Woodard  v.  People,  56  peace,  in  committing  a  defendant  in 
111.  App.  45.  bastardy  proceedings  to  prison  for  de- 
Amendment  by  Order  of  Appellate  Court,  fault  in  payment  of  the  fine,  allowance, 
—  The  Appellate  Court  may  remand  a  and  costs,  must  impose  such  term  of 
cause  to  the  trial  court  for  the  entry  of  imprisonment  as  is  equivalent,  as 
a  proper  judgment.  L/nn  v.  State,  84  nearly  as  possible,  to  discharging  the 
Md.  67;  People  v.  Wing,  115  Mich.  698.  amount  due.     State  v.  Nelson,  119  N. 

310.     1.  Birry    v.    Niessen,    (Wis.  Car.  797. 

1902)  90  N.  W.  Rep.  166.  Diiohargo  for  Iniolvoney.  —  Under  the 

2.  Bell  V.  State,  124  Ala.  77.  Illinois  Bastardy  Act,  §  9,  the  defend- 

Georgia.  —  The  failure  on  the  part  uf  ant  shall  be  discharged  for  insolvency 

the  defendant  to  obey  a  final  order  in  or   inability   to  give    bond,    provided 

bastardy    is    indictable    as    a    misde-  such    discbarge    shall    not    be    made 

meaner,    but   the   order   must  strictly  within  six  months  after  the  commit- 

conform    to   the  statute  in  its  terms,  ment.  and  the  County  Court  has  juris- 

Sullivan  v.  State,  114  Ga.  520;  Johnson  diction  to  so  discharge  the  defendant 

V,  State,  102  Ga.  613.  after  the  final  adjournment  of  the  term 

Ohio.  —  Under  Bates's   An  not.   Stat,  at  which  he  was  convicted  and  com- 

Ohio(r897),  §  5626,  providing  that  in  raitted.      People  t^.  Mclntyre,   81    III. 

case  defendant  shall  "  nec^lect  or  re-  App.  519. 

fuse  to  give  such  security,  and  pay  the  In   North  Carolina  a   defendant    in 

costs  of  prosecution,  he  shall  be  com-  bastardy   proceedings  who  has    been 

milted   to  the  jail  of  the  county/'  the  committed  to  prison  for  failure  to  pay 

authority  of  the  court  to  commit  is  not  the  fine,  costs,  and  allowance  ordered 
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311.    4.  Coits.  —  See  notes  i^  3. 

313.    XII.  SicuKiTT  rOB  MAHrThVAirci  —  1.  When  Bequired. 
—  See  note  3. 

3.  Disoliarge.  —  See  note  6. 

313,     4.  Eemedies  Against  Security.  —  See  notes  4,  5. 

3 15*    XIV.  BSvuw  — 2.  Parties  to  Proceedings  to  Beriew. — 
See  note  5. 

by  the  court  may  secure  his  discharge  ring  v,  Moore,  (County  Ct.)  16  Misc. 

by  taking  an  oath  of  insolvency  in  ac-  (N.  Y.)  106. 

cordance   with  the  statute.     State   v.  Kew   fleonrity  —  When    May    Be    Be- 

Whiie,.  125  N.   Car.  674;  Slate  v.  Par-  quired.  ~  The   court   has   no  power  10 

sons,  115  N.  Car.  7304  order  the  defendant,  in  case  he  and  his 

Plioe  of  ImpriBonlneAt  on  Failure  to  sureties  become  Insdivent,  to  execute 

Give  Bondk  —  A  defendant  in  bastardy  new  Security   for  maintenance  or,  in 

who  fails  10  give  security  as  required  default  thereof,  to  be  committed  to  jail 

by  the  judgment  of  the  court  is  not  a  for  his    failure    to  comply   with    the 

*' debtor '*  within  the  provision  of  the  original   judgment.     Barbour   County 

statute  forbidding  debtors  to  be  con-  Ct.  v.  O'Neal,  42  W.  Va.  295. 

fined  in   the  same  room  with  j^ersohs  0.  See  New  York  v.  Buechel,  71  N. 

committed   for    crimes,  and   will   not  Y.  App.  Div.  507. 

therefore  be  discharged  because  he  is  818*    4.  An  Assignment  by  the  Saper- 

so  confined.     Pease  v.   People,  66  III.  intendents  of  the  Poor  of  Their  Interest  in 

App.  584.  the  Bond  to  the  mother  will  entitle  her 

Ibrror  in  Oommitment.  —  The  order  of  to  bring  an  action  thereon  in  her  own 

filiation  and  not  the  warrant  of  com-  name,  and  that  too  in  spite  of  the  fact 

mitmerit  is  the  authority  for  the  im-  that  the   bond   in  question  is  not  the 

prisonmeni)  and  therefore,  where  the  maintenance  bond  provided  for  by  the 

former  is  valid,  an  error  in  the  latter  statute,  but  is  a  supersedeas  bond  ex- 

in   designating   the  court   which    has  ecuted  by  defendant  and  his  sureties 

power  to  review  the  proceedings  does  for  the  purpose  of  having  a  review  of 

not  affect  any  substantial  right  of  the  the  case   in  the  Supreme  Court  upon 

defendant  nor  justify  his  discharge  on  writ  of  e'rror.     Hollenbeck  v.  Breakey, 

habeas  corpus;    particularly   as   such  127  Mich.  555. 

error  may  be  cured  by  filing  with  the  6.  Defenses  —  Release  by    Mother.  — 

sheriff   a  corrected   warrant*      People  The  defendant   in   an   action   upon   a 

fr.    McFarline,    50    N.   Y.    App.    Div.  bastardy  undertaking  cannot  plead  in 

95.  defense  a  release  by  the  mother  of  any 

Silt     1*  Bell  V.  State   1S4  Ala.  77.  further  obligation  on  the  part  of  the 

Costs  on  Appeal.  —  Bullitt's  Civ.  father,  as  the  mother  is  not  a  party  to 
Code  Ky.  (1B95),  g  727t  providing  for  the  bond  and  cannot  in  any  way  anect 
the  allowance  of  costs  in  case  appellant  it  either  in  its  operation,  force,  or  con- 
recovers  a  judgment  on  appeal  more  tinuance.  New  York  v>  Celia,  (Supm. 
favorable  to  him  than  the  original  Ct.  App.  T.)  23  Misc.  (N.  Y.)  138. 
judgment,  does  not  apply  to  bastardy  Material  Variation  from  Statutory 
proceedings.  Such  proceedings  are  Form,  —  Where  the  statute  provides 
regulated  by  Stat.  Ky.  (1894;,  ^  178,  that  an  undertaking  must  be  given  for 
which  provides  that  '*  If  the  jury  shall  the  payment  of  the  sum  directed  by  the 
find  against  the  person  accused,  he  magistrates, '*^r  which  may  be  ordered 
shall  be  adjudged  to  pay  costs."  by  the  Court  of  Sessions  of  the  county," 
Wiggins  V.  Com.,  (iCy»  1902)  63  S.  W.  an  undertaking  which  omits  the  latter 
Rep.  31.  provision  is  void,  because  it  deprives 

8.  Acquittal  on  Appeal.  —  In  Arkansas  the   defendant  of    any   possibility    of 

costs   will   tiot   be   taxed   againSt   the  having  the  amount  directed  to  be  paid 

county    where    the    defendant  is  ac-  by  him  reduced  on  appeal  to  the  Court 

quitted  on  appeal.     State  v.  Blackburn,  of  Sessions  and  thereby  enlarges  his 

61  Ark.  407.  obligation.     Lester  v.  Worden.  8  N.  Y. 

819*    8i  An   tJndertakittg    for    both  App.  Div.  216. 

Maintenanee  and  Apitearanee  in  the  Ap-  316.    5.  State  v.  Chaney,  93  Md.  71. 

pellate  Court  cannot  be  required  where  In  Hew  York)  as  neither  the  father  nor 

the  Statute  is  in  the  alternative.    Stand-  the  mother  can  institute  bastardy  pro- 

Supp.  PI.  &  Pr.— 34  0B9 
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316.    3.  What  Is  Appealable.  —  See  notes  2,  3. 

4.  Appellate  Jurisdiction.  —  See  note  4. 
318.     6.  Perfection  of  Appeal.  —  See  notes  2,  3,  4. 

ceedingrs,  neither  one  can  appeal  from  Appellate  Court.     Lewis  v.  People,  69 

any  order  or  adjudication  against  the  III.  App.  244;    Thaclcer  v.  People,  69 

other   made   in  a  proceeding  brought  111.  App.  325;  Pemberton   t\   People, 

by  the  proper  officials.     People  e^.  Shul-  63  III.  App.  218. 

man,  8  N.  Y.  App.  Div.  514.  Hew    Tork.  —  The    defendant    in    a 

Appeal  by  Complaiiiant  f^m  Betennliia-  bastardy  proceeding  may  appeal  to  the 

tion  of  Magistrate.  —  The  Bastardy  Act  appellate  division   from  an  order  of 

of  Illitiois  does  not  provide  for  an  ap-  filiation   made   by  the   County  Court, 

peal  by  the  prosecuting  witness  from  People  v,  Crowley,  21  N.  Y.  App.  Div. 

the  decision  of  a  justice  of  the  peace  189,  and  cases  cited.     But  see  Simis 

discharging  a  defendant.     Waterloo  v,  v,  Alwang,  48  N.  Y.  App.  Div.  529. 

People.  170  III.  488;  People  v.  Weiss,  An  appeal  from  an  order  of  filiation 

67  111.  App.  320.  in  bastardy  proceedings  made  by  the 

In  Massachuseits  a  discharge  by  the  Court  of  Special  Sessions  of  New  York 

justice   is    conclusive   and    the    com-  city   may   be  taken   to  the  Appellate 

plainant  cannot  appeal  to  the  Superior  Division  of  the  Supreme  Court.     Peo- 

Court.     Jennings  v,  Browne,  167  Mass.  pie  v.  McKay,  72  N.  Y.  App.  Div.  527; 

543.  Simis  V,   Alwang,  61   N.  Y.  App.  Div. 

In   North   Carolina    the    proceeding  426;  Keller  v.  Cleary,  56  N.  Y.  App. 

being  a  criminal  one  and  a  justice  of  Div.   466.     Contra^   Simis  v,  Alwang, 

the  peace  having  authority  to  hear  and  48  N.  Y.  App.  Div.  529. 

determine  the  case,  his  adjudication  Oklahoma.  —  In  bastardy  cases  insti- 

In  favor  of  the  defendant  is  final  and  tuted  in  the  Probate  Court,  if  the  party 

conclusive,  and    no  appeal   therefrom  desires  a  trial  </<r  m^zf^?  his  appeal  should 

lies  to  the  state  or  to  the  prosecutrix,  be  to  the  District  Court,  and  should  be 

State  V,  Bruce,  122  N.  Car.  1040:  State  taken   in    the   manner  and  under  the 

V,  Ballard,   122  N.  Car.  1024;  State  v,  provisions  prescribed  in  the  chapter  on 

Ostwalt,  118  N.  Car.  1208.  probate  procedure;   but  if  questions  of 

31ff.      2.   Application   for    DlMSharge  law  only  are  to  be  presented  on  ap- 

trom  Imprisonment.  —  An  order  denying  peal,  then  the  appeal  should  be  to  the 

the  defendant's  application  for  his  dis-  Supreme  Court,  and  must  be  taken  in 

charge  from  custody  under  a  judgment  the   manner  provided  for  appeals  in 

in  bastardy  is  a  final  one,  affecting  a  civil  causes  from    the  district   courts 

substantial  right,  upon  a  summary  ap-  to  the  Supreme  Court.     Bell  v,  Terri- 

plication  in  an  action  after  judgment,  tory   8  Okla.  75. 

and  therefore  is  appealable.     State  r.  319.    8.  Florida.  —  A  writ  of  error 

District  Ct.,  79  Minn.  27.  in  a  bastardy  appeal  must  be  sued  out 

Few  Tork —  IVhen  Kntire  Order  May  within  six   months  of  the  date  of  the 

Be  Reviewed,  —  Code  Crim.  Pro.  N.  Y.,  judgment,  the  proceeding  not  being  a 

^  861,  providing  that  where  the  defend-  criminal  one  to  which  such  limitation 

ant  in  bastardy  proceedings  has  given  does   not  apply.      Bond   v.   State,   34 

an   undertaking  to  obey  an   order  of  Fla.  47. 

filiation  and  indemnify  the  public  he  8.  Keller  v,  Cleary,  56  N.  Y.  App. 

cannot  appeal  from  any  other  part  of  Div.  466. 

the  order  than  that  which  fixes  the  Assignment  of  Errors.  —  In  Alabama 
amount  of  allowance  to  be  paid,  does  an  assignment  of  errors  on  appeal  in 
not  refer  to  an  undertaking  given  for  bastardy  proceedings  may  not  be  dis- 
the  appearance  of  the  defendant  at  the  pensed  with  as  in  criminal  cases  gen- 
next  Court  of  Sessions,  and  where  such  erally.  Williams  7/.  State,  117  Ala. 
latter     undertaking     only     has     been  199. 

given  the  Appellate  Court  may  review  4.  Appearanoe  Bond  Pending  AppoaL  — 

the  entire  order  made  by  the  magis-  There  is  no  provision  in  the  Alabama 

I  rates.      People   v,  Schildwachter,   87  statutes  allowing  a  bond  to  be  given 

Hun  (N.  Y.)  363.  for  the  discharge  of  the  defendant  from 

3.  Ruff  V.  Kebler,  62  N.  J.  L.  t86.  imprisonment  pending  an   appeal  in 

4.  Illinois.  —  An  appeal  from  a  judg-  bastardy  proceedings.     Bell  v.   State, 
mentof  conviction  in  bastardy  is  taken  124  Ala.  77. 

directly  from  tl^e  Coi^nty  Court  to  the  €k>ndition gf  Appeal  Bond.—  In  Minn^^ 
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319.    6.  Proceedings  on  Appeal.  —  See  note  i. 

7.  Hearing  and  Determination.  —  See  note  4. 

330.  See  note  i. 

XV.  Cbixikal   PBOCEEDiKes  —  Beqitibites  of  Inbict- 

XEIIT.  —  See  note  2. 

331.  See  note  2. 

[XVI.  PBOCEEniKGB  TO  Leoitikate.  -—  Generally,  bas- 
tards  are  legitimated  by  the  subsequent  marriage  of  the  parents 
or  by  a  public  acknowledgment   by  the   father.     See  note  2a, 

sota  the  statutes  relating  to  supersedeas  appellant  merely  moves  to  dismiss  the 

bonds  on  appeals  in  civil  actions  do  bastardy  warrant  for  want  of  prosecu- 

not  apply  to  appeals  from  judgments  tion,  the  appellant  being  entitled  to  a 

in    bastardy    proceedings.      A     bond  trial  de  novo  in   the  Appellate  Court, 

given  upon  such  an  appeal  should  be  Wiggins  v.  Com.,  102  Ky.  40. 

conditioned  on  the  payment  of  all  costs  4.  Proof  that  Mother  Is  Single  Woman, 

and  charges  awarded  against  defend-  —The  objection  that  there  was  no  proof 

ant  on  appeal,  and  in  case  of  dismissal  that  the  mother  was   unmarried  will 

or  of  affirmance,  on  defendant's  abid-  be  too  late  when  raised  for  the  first 

ing  by  and  performing  the  judgment,  time  in  the  Appellate  Court.     Terry  v, 

or  surrendering  himself  a  prisoner,  in  People,  8x  III.  App.  27. 

execution  thereof.     State  v.  Allrick,  63  390.     1.  Obgectioni  to  Papers  Not  Be- 

Minn.  328.  fore  Appellate    Court.  —  The  Appellate 

Hew  York  —  Forfeiture  of  Undertak-  Court  cannot  pass  upon  the  decision  of 

ing —  Who  May  Prosecute,  —  The  un-  the  court  below,  in  refusing  a  motion 

dertaking  required  upon  an  appeal  in  to    quash    the  original    papers    in    a 

bastardy   is  conditioned  not  only  for  bastardy     proceeding,     where      such 

the  appearance  of  the  defendant  at  the  papers  are   not  contained   in   the  ab- 

County  Court,  but  also  for  the  obedi-  stract  on  appeal  and  are  therefore  not 

ence  by  him  of  the  final  order  of  such  before  the  court.     Baird  v.  People,  66 

court,  and  therefore  the   undertaking  111.  App.  671. 

will  be  forfeited  if  the  defendant  fails  Irregnlarities  Hot  Affecting  Merits  or 

to  give  the  bond  of  indemnity  required  Jorisdiotion.  —  Where  the  Circuit  Court 

by  the  County  Court  upon  the  affirm-  has  tried  a  bastardy  proceeding  on  its 

ance  of  the  order  of  filiation.     Either  merits,   the  judgment  will  not  be  dis- 

the  authorities  to  whom  the  undertak-  turbed  for  irregularities  in  the  mode  of 

ing  is  given  or  the  district  attorney,  bringing  the  case  to  the  Circuit  Court 

upon  the  order  of  the  court,  may  prose-  not  affecting  the  merits  or  the  court's 

cute   the   undertaking.     Constable   u,  jurisdiction   of  the  subject-matter  of 

Kennedy,  21  N.  Y.  App.  Div.  97.  the  action.     Armstrong   v.   State,   24 

319.     1.  Charities,  etc.,  Com'rs  v.  Ind.  App.  289. 

McCloskey,  15  N.  Y.  App.  Div.  41.  Jorisdiotion  of  Lower  Conrt.  —  Where 

Evidence  Oiven  on  Former  Trial.  —  An  the  question  of  the  jurisdiction  of  the 

appeal  from  the  decision  of  the  magis-  lower  court  over  the  person  of  the  de- 

trates  to  the  Court  of  General  Sessions  fendant  in  a  bastardy  proceeding  is 

involves  a   new  trial,  and   it  is  only  one  of  fact  the  appellate  tribunal  will 

upon  showing  that  the  mother  is  dead  not  pass   upon   the    question.      Hen- 

or  insane  that  her  former  evidence  is  wood  v.  State,  11  Ind.  App.  636. 

admissible  upon  such  trial.     People  v.  And  where  no  lack  of  jurisdiction  in 

Schildwachter,  87  Hun  (N.  Y.)  363.  the    lower    court    appears    from    the 

Xotion  in  Appellate  Conrt  to  DisndM  for  record  such  jurisdiction  is  presumed. 

Want  of  Proseention.  —  Under  Bullitt's  Rutf  v.  Kebler,  62  N.  J.  L.  186;  People 

Civ.  Code  Ky.  (1895),  §  730,  providing  v,  Lyon,  83  Hun  (N.  Y.)  303. 

that,  if  an  appellant  move  todismissor  2.  Hudson  v.  State,  X04  Ga.  723. 

fail  to  prosecute  his  appeal,  the  appel-  391.    2.  In  Pennsylvania  an  indict- 

lee  may  either  proceed  to  trial  on  the  ment  may  be  found  without  a  previous 

appeal  or  have  the  original  judgment  prosecution  before  a  magistrate.    Com. 

confirmed,  it  is  error  for  the  Appellate  v.  Miles,  21  Pa.  Co.  Ct.  553. 

Court  to  confirm  the  original  judgment  %a.  See  the  title  Bastardy^  3  Am.  ancl 

Upon  the  motion  of  the  appellee  where  Eng.  Encyc.  of  Law  (2d  ed.)  871. 
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But  in  some  jurisdictions  special  proceedings  to  legitimate  are 
authorized  by  statute.     See  note  26,  ] 

331*  e^.  JaritdietioiiofPraoeediiigti — 

Undei  M.  &  V.  Code  Tenn.,  §g  4381, 
4385-4391  (Annot.  Code  Tenn.  1896, 
§S  5402.  5406-5412),  the  circuit  and 
county  courts  have  jurisdiction  of 
proceedings  to  legitimate  children. 
Murphy  v.  Portrutn,  95  Tenn.  605. 


Gotriria.  — •  It  has  been  held  that  in 
proceedings  to  legitimate  a  child,  under 
the  provisions  of  2  Code  Ga.,  ^  2A94, 
instituted  by  Ihtt  father,  the  motlier 
has  a  leval'  right  to  file  objections 
thereto.  Henderson  v%  Shlflett,  105  Ga. 
303. 
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399. 


394, 

note  2. 

39S. 


L  JinUfOIOTJOK.  —  See  note  I. 

SnlMequMit  C«kabltatldii.  —  Sec  note  3. 

XL  IvPIOTXMT  —  1.  Generally  —  FbUowing  sutnte. 

Negativing  Exceptioit.  -^  See  note  3. 
Marriages.  —  See  note  I. 

2.  Allegatioas  m  to  First  Karriage.  -^  See  note  2, 


—  See 


399.  I*  Brawn  v,  Suie,  (Tex.  Crim. 
1894)  27  S.  W    Rep.  137. 

333.  8.  Tlie  Oifenie  of  Continaed 
Cohabitation  must  be  laid  with  particu- 
lars of  lime  and  place.  The  times  and 
places  of  the  two  marriages,  however, 
are  not  material.  Cathron  v.  State, 
40  Fla.  468. 

Failure  to  Allege  a  Second  Marriage  is 
fatal.  Watson's  Peiiiion,  19  R.  I.  342, 
decided  under  Pub.  Slat.  R.  I.  (1882), 
c.  244,  §  I  (Gen.  Laws  R.  I.  1896,  c. 
281.  §  I). 

31t4.     2.    If  the  information  con- 


be  an  allegation  that  the  defendant  had 
a  former  spouse  still  living  at  the  date 
of  the  second  marriage.  If,  however, 
the  indictment  is  framed  under  g  4551, 
an  allegation  of  this  character  is  un- 
necessary.    Niece  v.  Territory,  9  Okla. 

535. 
An  allegation  in  the  indictment  that 

"  the  said  M.,  said  former  wife,  being 
then  alive,  and  the  said  H.  well  know- 
ing that  said  M.,  his  former  wife,  was 
then  alive,  and  the  said  H.  never  hav- 
ing been  legally  divorced  from  the 
said  M.,"  has  been  held  to  be  a  suffi- 


forms  to  the  statutory  requirements  it    ciently  direct  averment  that  the  first 


is  sufficient.      State   v,  Sherwood,  68 
Vt.  414. 

Words  in  Statute  Deioriptive  of  Offense. 
—  McAfee  v.  Siaie,  38  Tex.  Crim.  124. 

Forms  HeldOood.  —  Johnson  v.  State, 
60  Ark.  308;  Hiler  v.  People,  156  111. 
511;  Rogers  V.  Com.,(Ky.  1902) 68  S.  W. 
Rep.  14:  State  v.  Jenkins,  139  Mo.  535; 
Hills  V.  State,  61  Neb.  589;  State  v. 
Gallagher,  20  R.  I.  266;  Esser  v.  State, 
(Tex.  Crim.  1902)  66  S.  W.  Rep.  776; 
State  V.  She  I  wood,  68  Vt.  414. 

Forms  Held  Bad.  —  Niece  v.  Territory,     Melton,  120  N.  Car.  591. 
9  Okla.   535:   Vinsant  v.  State,  (Tex.        By    Whom    Celebrated.  —  McAfee    v. 
Crim    igoi)  60  S.  W.  Rep.  550,  McAfee    Slate,  38  Tex.  Crim.  125. 
V.  Slate,  38  Tex.  Crim.  124.  First  Marriage  Lawful.  —  The  indict- 

An  Indictment  in  Substantial  Compli-  ment  need  not  allege  the  lawfulness  of 
anoe  with  the  Statute  and  charging  the  the  first  marriage,  as  the  averment  of 
offense  in  words  of  import  ecjuivalent     a  marriage  implies  that  it  was  lawful. 


wife  is  alive.     Hiler  v.  People,  156  111. 

511. 

Subsisting  Marriage.  —  An  allegation 
in  the  indictment  that  the  defendant 
has  never  secured  any  divorce  from 
the  first  spouse  is  unnecessary.  Rogers 
V,  Com.,  (Ky.  1902)  68  S.  W.  Rep.  14; 
State  V.  Melton,  120  N.  Car.  591. 

2.  Name  of  First  Husband  or  Wife.— 
—  The  name  of  the  first  spouse  need 
not  be  mentioned  in  the  indictment. 
Johnson  v.  State,  60  Ark.  308;  State  v. 


to  those  used  in  the  statute  will  not  be 
disturbed.  State  v,  Hayes,  105  La. 
352;  Esser  v.  State,  (Tex.  Crim.  1902) 
66  S.  W.  Rep.  776. 

3.  State  V.  Jenkins,  T39  Mo.  535; 
State  If.  Gallagher,  20  R.  I.  266. 

3d5.  1.  Lawfbl  Wife  Living.  -  In 
Oklahoma^  if  the  indictment  is  diawn 
under  Stat.  Okla.,  g  2181,  there  must 


Hills  V,  State,  61  Neb.  589. 

Name  of  First  Husband  or  Wife.  —  In 
Texas  it  is  imperative  that  the  name  of 
the  first  spouse  should  be  alleged  in 
the  indictment.  Vinsant  v.  Slate, 
(Tex.  Crim.  1901)  60  S.  W.  Rep.  550; 
McAfee  t/.  State,  38  Tex.  Crim.  124, 
overruling  Watson  v.  State,  13  Tex. 
App,  76. 
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335.  Time  and  P1m6  of  Tint  Karriago.  —  See  note  4. 

336.  See  note  i. 

3.  Allegations  as  to  Second  Marriage.  —  See  notes  2,  3. 

337*     Setting  Oat  Marriage.  —  See  note  2. 

338.    IV.  IHBTBUCTIOHS.  — See  notes  i,  2. 

335.    i.  Bui  see  McAfee  v.  State,  Okla.,    g   455if   must   deny   that  the 

38  Tex.  Crim.  124.  alleged    bigamous     spouse     was    the 

3d6.     1.  Keneval  v.  State,  107  Tenn.  spouse  of  the  defendant  at  the  lime  t>( 

581  [citing  3  Encyc.    of  Pl.   and   Pr.  the  second  marriage.     Niece  v.  Terri- 

325,    326];  Cathron    v.    State,   40    Fla.  tory,  g  Okla.  535. 

468.  «337.      2.    Keneval     v.     State,    107 

It  is  of  the  essence  of  the  indictment  Tenn.  581,  dtinj^  3  Encyc.  of  Pl.  and 

that  there  should  be  an  allegation  of  a  Pr.  327. 

prior  marriage.     McAfee  v.  Stale.  38  9St9,     1.  People  v.  Corbett,  49   N. 

Tex.  Crim.  124.  Y.  App.   Div.   514;  Keneval  v.  State, 

2.  Cathron  v.  State.  40  Fla.  468.  107  Tenn.  581. 

8.  Seoond  Spoaie  Hot  First  Spouse. —  2.  Eld  ridge  v.   State,    126  Ala.   63; 

An    indictment    drawn    under    Stat.  People  v.  Hartman,  130  Cal.  487. 
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340.  nL  Beysiial  Pabts  of  Bill  —  3.  Introdnotion.  —  See 

infra,  IV.  4.  Designation  of  Parties, 

341.  4.  Stating  Part.  —  See  note  6. 
344.     7.  Jurisdiction  ClauBe.  —  See  note  3. 

34«S.     8.  Interrogatiivg  Part  —  in  eenerai.  —  See  note  i. 
Special  Interrogatories.  —  See  notes  2,  3. 
'  346.     See  note  i. 

9.  Prayer  for  Belief —  a.  In  General.  —  See  note  4. 
See  also  PRAYERS  FOR  Relief. 

347.  b.  For  Specl\l  Relief  Alone.  —  See  note  2. 
r.  For  General  Relief  Alone.  —  See  note  3. 

348.  d.  For  Special  and  General  Relief — Any  Appro- 
priate Belief.  —  See  note  3. 


341.  6.  An  Allegation  by  Way  of 
Beoital  instead  of  direct  averment  is 
good  against  a  genera]  demurrer  when 
from  the  language  used  the  fact  ap- 
pears by  necessary  implication.  In- 
vestor Pub.  Co.  V.  Dobinson,  72  Fed. 
Rep.  603. 

344.  3.  In  Kaine,  under  Rule  4, 
Chancery  Rules  of  the  Supreme  Ju- 
dicial Court,  the  use  of  the  juris- 
dictional clause  is  not  necessary. 
Goodwin  7k  Smith,  89  Me.  506. 


346.  1.  Downey  v.  Lancy,  178  Mass. 

465. 

4.  See  Loggie  v.  Chandler,  95  Me. 
220. 

347.  8.  Rice  v.  Eiseman,  122  Ala. 
yi3,  per  Haralson,  J.;  Harms  z/.  Jacobs, 
158  111.  505;  Loggie  V.  Chandler,  95 
Me.  220:  Goflf  V.  Price,  42  W.  Va.  384; 
Vance  Shoe  Co.  v.  Haught,  41  W.  Va. 
275.  Compare  Fitzpatrick  v,  Engard,  4 
Pa.  Dist.  383. 

In  MaesachnBetts.  —  Under  Acts  Mass. 


In    Penniylyania     the    jurisdictional     (1883),  c.  223,  §  to  (Rev.  Laws  Mass. 


clause  is  not  necessary.  Borie  v.  Sat- 
terthwaite,  180  Pa.  St.  542. 

345.  1.  United  SUteo  Conrta.  —  See 
also  National  Hollow  Brake  Beam 
Co.  V,  Interchangeable  Brake  Beam 
Co..  83  Fed.  Rep.  26. 

2.  Gormully,  etc.,  Mfg.  Co.  v.  Bretz, 
64  Fed.  Rep.  612. 

Stay  Pending  Answer  to  Interrogatory. 
—  Where  interrogatories  are  filed 
which  are  pertinent  to  the  averments 
of  the  plea,  the  defendant  is  bound  to 
answer  them,  and  all  other  questions 


1902,  c.  159,  §  12),  the  bill  need  not 
contain  any  prayer  for  general  relief, 
and  the  court  will  construe  the  bill  as 
though  such  prayer  were  included. 
Allen  V.  French,  180  Mass.  487. 

3.  Vance  Shoe  Co.  r\  Haught,  41  W. 
Va.  27s,  P^^  Brannon,  J. 

Exceptions  —  y4H  /n;unction.  —  Vance 
Shoe  Co.  V.  Haught,  41  W.  Va.  275. 
per  Brannon,  J.     See  also  Inji^nctions. 

34§.  8.  Missouri,  etc.,  Trust  Co. 
V.  Richardson,  57  Neb.  617,  citint;  3 
Encyc.  of  Pi.,  and  Pr.  348.     See  also 


should   be  reserved  pending  his  com-    the  following  cases: 


pliance  with  this  requirement.     Play- 
ford  V.  Lockard,  65  Fed.  Rep.  870. 

8.  Gormully,  etc.,  Mfg.  Co.  v.  Bretz, 
64  Fed.  Rep.  612,  holding  that  the  in- 
terrogatories must  relate  to  matters 
material  to  the  purposes  of  the  suit. 


Alabama,  —  Rice  v.  Eiseman,  122 
Ala.  343;  Mutual  Bldg.,  etc.,  Assoc,  v. 
Wyeth,  105  Ala.  639. 

Florida.  —  Lee  v.  Patten,  34  Fla. 
149. 

Illinois.   —   French    v.    Commercial 


and  cannot  be  used  to  disclose  matters     Nat.  Bank,  79  III.  App    no. 

with  respect  to  which  the  plaintiff  has        New  Jersey.  —  Junior   Order   Bldg.. 

no  right  to  discovery.  etc.,  Assoc,  v.  Sharpe,  (N.  J.  1902)  52 
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3SO.     DifTerent  Belief.  —  See  notes  I,  3. 
353.     10.  Prayer  for  Prooess.  —  See  note  2. 
353.    IV.  OEirsEAL  PBnrGiPLSs  of  Plsasivg— 1.  Statement 
of  Essential  Facts  —  a.  In  General.  —  See  note  5. 

Atl.  Rep.  832;  Chamberf  v^  Kunxmnn,  Unit^  Sfatfs,  -^  Fougeres  v.  Jones, 

59  N.  J.  Eq.  433.  66  Fed.  Rep.  316.     Sec  also  Hubbard 

Tennessee,  —  Tenn^ss^ee    Ice   Co.    «/.  v.  Urton,  67  Fed.  Rep.  4ig, 

Raine,  107  Tenn.  151.  In  Maiae.  —  Rule  4.  Chancery  Rules 

Vermont,  —  Coffrin    v.  Cole,  67  Vt.  of  ijie  Supreme  Judicial  Court,  re<}uiree 

226.  that  bills  shall  be  *'  drawn  succinctly 

See  also  Kempner  v.    Ivory,  (Tex.  and    in    paragraphs    numbered    seria- 

Civ.  A  pp.  1895)  29  S.  W.  Rep.  538.  Aw."     Cobb  v.  Baker,  95  Me.  89. 

Belief  Koft  Be  leeanduB  Allijiata.  -<-  Host  Aew  Bq«it»Ue  JviscUelien.  — 

Filler  v.  John  S.  Davis'  ^qs  Co.,  {84  Willis  v,  Willis,  42  W.  Va,  522. 

111.  505  Xoet  Sapport  Decree  pro  ConfMiQ. — 

Vo  Beiort  to  Legal  Belief.  —  (Ttvm/ar^  Meng^el  v.  Lehigh  Coal,  ^tc,  Co,  24 

Waite  V,  O'Ni'el,  72  Fed.  Rep.  348.  Pa.  Co.  Ct.  152. 

Penonal    Judgment.  —  In    Rees    v.  Belief  en  ^f  W^^Ole  QiU.~  The  fact 

Shepherdson,  05  Iowa  431,  it  was  h^ld  that  a  plaintiff  prays  (or  relief  to  which 

that  a  personal  judgment  will  noc  be  he  is  not  entitled   wUl  not   prevent  a 

rendered   under  a   prayer   for  **  such  decree  for  other  relief  asked  for  con- 

QtheF  und  further  relief  as  equity  msiy  sis(^nt  with  the  ca^e.     Wight  v.  Rpeth- 

require.**  lisberger,  116  Miph,  241. 

350.    1.  Penn  v,  Fogler,  182  111.  76;  If  the  bill  presents  a  case  for  equi- 

T(n(^9ssee  Ice  Co.  v,  Raine,  107  Teqn.  tf^ble  relief  thf  cpurt  will  construe  its 

151;  Crawford  v.  Stevens,  (Tex.  Civ.  allegations  so  as  to  sustain  (he  biU  if 

App.  1895)  31  S.  W-  R^p.  79*  P^  WU-  possible.     CoQdon  v.  Knoxville,  etc.. 

liams,  J.-  Vance  Shoe  Co.  w.  Haught,  R.  Co.,(T^nn.  Ch.  1895)  35  S.  W.  Hep. 

41  W.  Va.  275.  P^  Branqon,  J.     See  781. 

also  Colemap  v,   Ry^n,    (Supm.    Ct.  Amoimt    in    CoAtrover^y,  —  The    bill 

Spec.  T.)  33  Misc.  (N.  Y.)  71$;  Kemp-  should  allege  that  the  amount  in  coQ« 

ner  V.  Ivory,  (Te3(.  Civ.  h^^  1895)  99  trovprsy  is  sufficient  (p  give  jurisdic- 

S.  W.  Rep.  538.  tipn.     Hp°>c   Iqs.   Co.   v.   Nobles,  63 

C1lnfL^te^cy  with    Qp^eii^  ?r*yer.  —  F^d.  Rep.  641. 

Lockhari  v.  Leeds,  10  N.  Mex.  568  [riV-  Hesoriptlon  of  ^p^rtj.  —  A  bill  to  set 

IMP-  3   Encvc.  qf   Pl.  and   Pr.   3S(^];  aside  a  sale  of  r^al  estate  eaust  contain 

Ellis  V,   Hiil.   <62    \\\.  S57;    Becker  v,  a  description  of  the  property.    Stille 

Updike,  155  \\\,  54;  Crawford  v.  Ste-  f.  Hess,  H2  Mich.  678. 

vens,  (Te\.  Civ.  App.  1895)  31  S.  W.  Agent's  Authority.  —  A  bill  is  pot  df- 

R?p.  79.                                                  '  q^i^rrabl^  for  failing  to  state  the  au- 

Si  Lpckhart  v,   Leed^,    )q  N.  Mex,  tj^pri^y  of  the  agent  through  whom  the 

568,  citing  3  Encyc,  of   Pu  AKiD  pR,  contract  sued  uppn  was  mude,  it  not 

350.  appearing  on  the  (ace  of  the  bill  thai 

353.    2.  J.  K.  Orr  Shoe  Co.  v.  Kim-  tl\s  s^gent  did  no^  have  such  authority, 

hrougd,  99  Ga,  143.  Rtlev  v.  Hodgkins,  57  N  J.  Eq.  278. 

In  the  FttdenU  Ceurti,  t-  Where  the  4U«ptiQiw  M  to  ^hUity  to  f erfopn 

defendants  are  named  in  the  caption  Conditions  Prep^ent.  —  Where  a  plain- 

and  body  pf  a  bill  it  is  no(  ground  {or  tiff  in  equity  asks  to  be  ei^cused  for  the 

demurrer  (hat  tb^  prayer  fpr  process  i^  nonperformance  Qf  ^  duty  or  condition 

ornitte^.    Jennes  r.  Candes,  84  Fe^.  precedent  to  m^iotaioing  his  suit,  it  is 

Rep.  73.  not  sufficient  merely  to  state  that  he 

•|53.    {i.  fhrida,  —  West    v,    R^y-  wf^s  unable  to  perform  it  or  to  ascer- 

nolda,  35  FU.  317.  tain  what  it  was,  but  he  must  set  forth 

Maine.  —  Cobb  7>,  Baker,  9S  Me.  89,  fully    the    facts    and    circumstances. 

Maryland^  —  Baltimore  v.  Cp^tes,  85  Loggie  v.  Chandler.  9s  Me.  220. 

Md.  531.  Faote  Appeving  by  ImpliO)»ti<in.  —  A9 

J^ew  Jersey.  —  Ter  Knile  a.  Reddiek,  allegation  of  an  essential  fact  by  way 

(N.  J.  1898)  39  Atl.  Rep.  1062,  of  recital  instead  pf  direct  averment  is 

IVest  Virginia*  —  Hood  v.  Morgan,  good  against  is  general  demurrer  when 

^7  W.  Y*«  3i7«  Uom  the  langua^^e  uae4  ^9  ^t  *p« 
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3«S5.    b.  Matters  of  Evidence  —  u  Gentna,  —  See  note  4. 
9i|tti    See  notes  i,  2. 

r.  Matters   Judicially    Known  —  r«r«4rii   l^awi,— ^ 
See  note  6. 

^417,    ^/.  CONCLUgipNg   OF   Law»  — See   note    i,     See  also 

h^QM,  Conclusions. 

e.  Decree    Must   Be  Secundum  Alle;gata  —  (i) 

General,  Rule.  —  See  note  2. 
3S8.     See  note  i. 

(2)  44mwions  in  Answer.  —  See  note  2, 
3«S9.     2.  Plaintiffs  Title  and  Interest.  —  See  note  i. 
QiiO.    See  no^e  i. 
S61.     8.  Defendant's  Title  and  Interest.  —  See  note  i. 

4.  D^syEWttio4  pf  Parties  —  in  iHvi,m\,  —  See  note  2. 

pears  by  necessary  implication.      In-  Tennessfe^  —  Fi^e  v.  WIel,  (Tenp.  Ch. 

vestor  Pub.  Co.  v,  Dobinson,  72  Fed.  1898)  46  S.  W,  Rep.  330. 

Rep.  603.  Texas.  —  Crav^for^  v.  Steven^,  (Tex. 

8(|5,    4.  Penn  v.  Fogler,  182  III.  76.  Civ.  App.  1895)  31  S.  W.  Rep.  79. 

356.     I.  Peno  v,  Fogler,  182  \\\.  76.  West  Virginia,  — Y^^^ls  v.  Tomlin- 

9.  Facts    Frefarred   to    ConoluiioiiB. —  son,  41  W.  Va.  6o6|  Evans  v.  Kelley, 

The  bill  muse  allege  facts  and  not  mat-  49  W.  Va.  181;  Hood  v,  Morgan,  47  W. 

t^rs  of  conclusion  or  opinion.     Barre  Y&-  817. 

V.  Central  Bldg.,  etc.,  Assoc,  130  Ala.  Fa^  Kmt  AppS^r  In  Bill.  —  McLean 

294;  Smith  z/.  Gauby,  (Fla   1901)3050,  v.   Thomas,    159   111.   227;    Harpis  v. 

Rep.   683;    Fuller  V.    John   S.   Davis'  Jacobs.  158  111.  505. 

Sons  Co.,  184  111.  505;  Toles  7/.  John-  Mf^te^l  Yariai^oe  Fatal  to  Decree. — 

sop.    72    111.    App.    182;    Einstein    v.  Willis  v.  Willis,  42  W.  Va.  522. 


Schnebly,  89  Fed.  Rep.  540.     See  also 

^EGAL  CpNCLUSIONS. 

e.  Jennes  v.  Landes,  84  Fed.  Rep.  73. 

85t.     \,  Cobb  V.  Baker,  95  Me.  89. 

Haimlass  Brrpr.  —  Ttie  fact  ^hat  a  hill 
erroneously  calls  a  restrictive  clause  in 
a  conveyance  a  condition  instead  of  a 
negative  covenant  is  immaterial.  Star 
prewery  Co  v.  Primas,  ^63  HI.  652. 

Wh^n  T^rms  <tf  A^eement  Au^bi^ons. 


3((§,  1.  Cough§(^PUr  (/.  Hutchin- 
son, 41  Oregon  419. 

X^pmaterial  Yariance.  —  Loewenstein 
V,  Rapp,  67  m.  App.  678. 

2.  EqaJtftble  Mor^g,  Co,  v.  Fiqley, 
;33  Ala.  575,  citing  with  approval  3 
Encyc.  of  Pl.  and  Pr.  358, 

Qonfliotli^g  A9thoritles  —  Michigan,  — 
*'  Where  the  case  is  submitted  on  bill 
and  answer  and  no  exceptions  are  filed 


—  Where  the  terms  of  the  agreement  to  the  latter,  relief  must  be  based  on 

upon  which  a  byit  is  based  ^^r^amhigu-  the  admissions  in   the  answer."     Per 

ous,  the  plaintiff  may  set  them  fpnh  ip  Long,  J.,  in  Fields  v.  Colby,  102  Mich, 

f  pll  and  also  the  construction  placed  by  449. 

him  uppn  them.     Einstein  v,  Schnebly,  3«^9,     f.  Florida.  —  Wesi    v,   Rey- 

89  Fed.  Rep.  540.  nolds,  35  Fla.  317. 

8.  Equi^a^le   Mortg.  Co.   v,  Finley,  Maryland,  —  Baltimore  v.  Coates,  85 

133   Ala.    575.   citing   with  approval  3  Md.   531;  Ulman   v.  Charles  St.  Ave, 

Encyc.  of  Pl,  and  Pr.  357.     See  also  Co.,  83  Md.  130. 

the  foUowjpg pases:  Michigan,  —  Stillei/.  Hess,  II2  Mich. 

Alabama.  —  Freeipan  v.  Pullen,  130  678, 


Ala.  653-  Montgomery  First  Nat. 
Bank  v,  Acme  White  Lead,  e^c,  Co., 
123  Ala.  y^yper  Tyson.  J. 

Illinois.  —  Fuller  v.  John  S.  Davis' 
Sons  Co.,  184  111,  505;  Jeffpry  v.  Rob- 
bios,  167  111.  375;  Harms  v.  Jacobs, 
158  111.  505;  Raider  v.  Updike,  155  111, 
54*  Odell  u.  Bell,  67  111,  App.  106. 

Oregon,  —  Coughanour   v.    Hutchin-    518. 
son,  41  Oregon  419.  Age 
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Pennsylvania.  —  Cope    v.    Hastings, 
183  Pa,  St.  300. 

364fU     1,  Cope  V.  Hastings,  183  Pa. 
St.  300. 

36|.    1.  Smi;h  v.  Ga\iby,  (Fla.  X9Pi) 
30  So,  Rep.  683, 

9.  The  Besldenpe  a(  t^e  flaiiitUr  must 
be  stated.     Liddell  v.  Carson,  122  Ala. 


of  FlalntllL  — It  is  the    better 
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361.     Defendant.  -~  See  note  4. 

363.  5.  Stating  Written  Instnunents  —  Szhibits.  —  See  notes 
2,  4.    See  also  Exhibits. 

363.  See  notes  i,  2. 

7.  Poaitiyeness  —  Information  and  Belief.  —  See  notes  5, 7. 

364.  8.  Bilk  with  Donble  Aspect,  and  Inooniiitenoy  —  Doable 
Af peot.  —  See  note  i . 

365.  See  note  i. 

3B6.     Inooniistenoy.  —  See  note  2. 

368.     10.  Offers  in  Bill  —  In  General.  —  See  note  i. 

praciice  to  state  the  age  of  the  plain-  v.  Woods,  96  Fed.  Rep.  56;  Hubbard 

tiff,    but  the   failure   to  do  so   is  not  v.  Urton,  67  Fed.  Rep.  419.     See  also 

ground  for  demurrer    unless   infancy  Allen  v.  Caylor,  120  Ala.  251. 

appears  upon  the  face  of  the  bill.     Lid-  Beedssion  or  Speciflc  Perfbrmanoe  and 

dell  V.  Carson,  122  Ala.  518.  Lien.  —  A   bill   praying  to  set  aside  a 

361.    4.  Ex  p.  Richards,  117  Fed.  deed  for  fraud,  and  for  the  alternative 

Rep.  658,  holding   that  no  defendant  relief  that  in  case  the  deed  is  found  to 

can  be  made  a  defendant  to  a  bill  ex-  be  valid  ihe  plaintiff  may  recover  the 

cept  byname.  contract  price  and  have  a  vendor's  lien, 

363.    2.  Under  the  Maryland  Statute  is  neither  contradictory  nor  inconsist- 

(Pub.  Gen.   Laws  Md.,  an.  5,  §  120),  eni.     Hogueland    v.    Arts,    113    Iowa 

when   any  exhibit  is  referred  to  in  a  634. 

bill  as  a  part  thereof,  process  will  not  Speciflc  Performanoe  or  Damagee.  —  A 

issue  on  the  bill  until  the  filing  of  the  bill  praying  for  specific   performance 

exhibit.     Chappell   v.   Clark,   92   Md.  may  be  amended  so  as  to  ask  in  the 

98.  alternative  for  damages  in   case   the 

4.  Loewenstein  v.  Rapp,  67  111.  App.  prayer  for  specific  performance  be  de* 

678.  nied.      Fitzpatrick   v.    Engard,   4  Pa. 

Deeds  in  Hsbc  Verba.  —  Loewenstein  Dist.  383. 

V.  Rapp,  67  111.  App.  678.  A  Bill  to  Bedeem  or  Declare  a  Tax  Deed 

363.  1.  Hill  V  Meinhard,  39  Fla.  Void  may  be  maintained  in  the  alterna- 
iii;  Kester  v.  Lyon,  40  W.  Va.  161.  live.    Downey  z^.  Lancy,  178  Mass.  465. 

Bepngnaney  Between  the  Bill  and  an  InooneiBtent  Belief.  —  A  bill   praying 

Exhibit  annexed  as  a  part  thereof  will  to  set  aside  a  conveyance  as  fraudu- 

be  fatal  on  demurrer  to  the  bill.     Bar-  lent  or,  if  found  to  be  valid,  to  have  it 

rett  V.  Centra]  Bldg..  etc.,  Assoc,  130  declared  a  general  assignment  for  the 

Ala.  294;  Lockhead  v.  Berkeley  Springs  benefit  of  creditors,  is  inconsistent  and 

Waterworks,  etc.,  Co.,  40  W.  Va.  553.  cannot    be    maintained.       Brooks    v, 

8.  Baltimore  v.  Coates,  85  Md.  531,  Lowenstein,  124  Ala.  158. 

holding  that  where  a  bill  pray;;  that  365.     1.  Davis  v.  Berry,  106  Fed. 

certain  prior  proceedings  be  regarded  Rep.  761. 

as  a  part  thereof,  the  record  of   the  Alternative  Statement   of   Facte.  —  A 

proceedings  referred  to  must  be  filed  plaintiff  may  present  in  his  bill  in  the 

with  the  bill.  alternative  two  different  views  of  the 

6.  Coryell  v,  Klehm,  157  111.  462,  in  same  collation  of  facts,  each  leading  to 
which  case  the  facts  necessary  to  make  the  same  relief.  Snyder  v.  Grand- 
a  positive  statement  were  not  within  staff,  96  Va.  473. 

the  plaintiff's  knowledge.  366.    8.    Brown    v.    Bedford    City 

7.  Murphy  v.  Murphy,  189  III.  360,  Land,  etc..  Co.,  91  Va.  31. 

citing  with  approval  3  Encyc.  of  Pl.  36§.     1.    Buena  Vista    Fruit,   etc., 

AND  Pr.  363.  Co.  V.  Tuohy.  107  Cal.  243;  Christian 

364.  1.  Virginia-Carolina  Chemi-  v,  Vance,  41  W.  Va.  754.  Compare 
cal  Co.  V.  Home  Ins.  Co.,  (C.  C.  A.)  Winlerson  v.  Hitchings,  (C.  PI.  Spec. 
113  Fed.  Rep.  i;  Ritchie  v.  Sayers,  100  T.)  9  Misc.  (N.  Y.)  322. 

Fed.  Rep.  520  [each  citing  3  Encyc.  of  Form  of  Offer.  —  The  offer  should  be 

Pl.  and  Pr.  364];  Florida  Southern  R.  direct  and  positive,  and  not  merely  that 

Co.  V.  Hill,  40  Fla.  i;  Tennessee  Ice  the  party  is  willing  to  pay  or  perform. 

Co.  V.  Raine,  107  Tenn.  151;  McGraw  Loggie  v.  Chandler,  95  Me.  220. 
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370.    V.  SievATVXE  OF   ComrsEL  —  1.  As  General  Keqaiute. 

—  See  note  i. 

37 1  •     3.  Effect  of  Omisuon  -—  PlaintiiTa  lUmady.  —  See  note  4. 
I>efe]idaat*t  Semedy.  —  See  note  6. 

373.    YIIL  Tunro  Bill.  —  See  note  4.     . 

[Et.  Pbivtiho  Bill.  —  In  Pennsylvania^  under  Equity 
Rule  3,  §  14,  all  bills  must  be  printed  except  where  counsel  shall 
certify  that  his  client  by  reason  of  poverty  is  unable  to  do  so,  or, 
in  case  of  bills  for  injunction,  that  there  has  not  been  sufficient 
time,  and  this  requirement  is  not  satisfied  by  typewritten  bills. 
See  note  4^.] 


370.  1.  Dever  v.  Willis.  42  W.  Va. 

365. 

371.  4.  See  Dever  v.  Willis,  42  W. 

V3.  '?6s. 

6.  Dever  v.  Willis,  42  W.  Va.  365. 

373.  i.  Meridian  Nat.  Bank  v, 
Hoyt,  etc.,  Co.,  74  Miss.  221. 

Under  the  Statute  of  Alabama  (Civ. 
Code  Ala.,  §  3420)  providing  thai  "  the 
filing  of  the  bill  is  the  commencement 
of  the  suit,  if  prosecuted,"  the  suit  is 
pending  from  the  filing  of  the  bill 
although   the  subpoena  is  not  issued 


until  later.  Greenwood  v.  Warren,  120 
Ala.  71. 

Snffioienoy  of  Filing.  —  Where  a  bill  is 
indorsed  **  filed  "  by  the  clerk,  and  a 
corresponding  entry  made  upon  the 
court  calendar,  but  the  bill  is  left  in 
the  custody  of  the  plain lifif's  counsel 
and  no  process  issued,  it  is  not  so  hied 
as  to  constitute  the  beginning  of  an 
action.  Meridian  Nat.  Bank  v.  Hoyt, 
etc.,  Co.,  74  Miss.  221. 

4a.  Sunday  v,  Hagenbucb,  5  Pa. 
Dist.  542. 
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878,     I.  Befinitjoh.  —  Sec  nj)tc  i. 

n.  Btatutobt  OBieiH  —  In  What  Oases  Ai.lowbb  — 

1.  Oenerally.  —  Sec  note  3. 
St».     0.  Extent  of  Btatate.  —  See  note  2. 
88  !•     7.  In  Chancery  —  Generally.  —  See  note  i, 
38%    a.  SGQpa  of  Bill  i«  AcUoni  nt  {.aw  —  ^^  In  Cases  Tried 

Without  Jury.  —  See"  note  7. 

88Q,     17.   KVXBEB    OF    9ILLS    KBQVIBEB  —  Where    Several    BiUa 

]l^i4re4<  —  See  note  i, 

9V^8.  1,  Rogers  v.  Richards,  8  N.  Bistinetion  Between  *'Tenn**  and 
Mcx.  663  W^n^  3  Encyc.  OF  Pl.  and  "Final"  lliUi  of  Except^one.  —  In  Afh- 
I^K>  378];  Towle  If.  Weise,  64  Kan.  760,  souri  the  record  must  disclose  that  the 
wherein  \i  was  held  that  a  W\  of  ex-  appellant  objected  to  ^he  action  of  the 
ceptions  purporting  to  include  all  the  court  when  it  was  taken  or  saved  ex- 
pleadings  and  proceedings,  including  ceptions  thereto  by  a  term  bill  of  excep- 
every  motion,  notice,  order,  stipula-  tions.  If  this  is  not  done  \t  cannot  he 
tion,  ruling,  decision,  and  exception,  as  saved  in  the  Anal  bill  of  exceptions, 
well  as  the  evidence,  was  sufficient.  which  is  signed  at  a  term  subsequent 

The  Object  of  a  Bill  of  Exoeptions  is  to  to  that  at  which  the  ruling  complained 

make  that  a  part  of  the  record  which  of  occurred.     U.   S.    Casualty   Co.  v. 

was  not  theretofore  such.     Of  neces-  Kacer,  169  Mo.  301. 

sity  there  must  be  incorporated  therein  8.  See  Akron  Bank  r.  Dole,  24  Colo, 

statements    regarding     the    truth    of  94. 

which  the  memory  of   the  court  and  379.    2.  In  Bebraska  the  statute  re- 

those  engaged  in  the  case  must  be  de-  lating    to    bills   of    exceptions    being 

pended  upon.     O'Haire  v.   Burns,  25  remedial  in  its  nature  will  be  liberally 

Colo.  158.  construed.      Williams    v.    Miles,    62 

To  Preserve  Incidents  Arising  During  Neb.  566. 

the  Trial  —  In  Allen  v.  Lewis,  38  Fla.  For  Uee  on  Writ  of  Error-—  Colorado, 

115,  the  court  said:     "  Bills  of  excep-  —  In  Akron  Bank  v.  Dole,  24  Colo.  94, 

tions  were  demandable,   however,   at  a  writ  of  error  was  sued  out  from  the 

common    law    for    certain    purposes.  Supreme  Court  to  review  a  judgment 

Any  ruling  of  the  trial  court  involving  of  the  Court  of  Appeals,  and  it  was  held 

points  of  law  growing  out  of  the  evi-  that  no  billof  exceptions  was  necessary, 

dence,  such  as  its  admission  or  rejec-  391.     1.   United    Sta'es.  —  Southern 

tion,  the  giving  or  refusing  instructions  Bldg.,  etc.,  Assoc,  v.  Carey,  ri?  Fed. 

thereon,    and    many    other    incidents  Rep.    325:    Continental    Trust  Co.   v, 

arising   during   the   trial  and  deemed  Toledo,  etc.,  R.  Co  ,  99  Fed.  Rep.  177, 

harmful  to  the  objecting  party  could  in  each  of  which  cases  the  court  cited 

be   reviewed   on   bills   of    exceptions.  3  Enxyc.  op  Pl.  and  Pr.  381. 

Such   bills  did  not  undertake  to  give  383.    7.  In  Mandamns  Prooeedingt  a 

the   entire   evidence   in   the  case,  but  bill  of  exceptions  under  the  statute  of 

only  so  much  of  it,  or  such  of  its  bear-  Arkansas  is  necessary  to  be  filed  under 

ing,  as  was  necessary  to  show  the  pro-  the  same   circumstances   and    for  the 

priety  or    impropriety   of    the   ruling  same  purpose  as  it  is  in  ordinary  ac- 

thereon  in  point  of  law."  tions.     School   Dist.   No.  14  v.  School 

Diitinotion  Between  Exeeptione  and  Bill  Dist.  No.  4,  64  Ark.  483. 

of  Exoeptions.  —  In  Slate  v.  Rigall,  169  386.     1.  In  Missonri.  —  Atchison  v. 

Mo.  659,  it  was  declared  that  the  bill  Chicago,  etc..  R.  Co.,  94.  Mo.  App.  572. 

of  exceptions  is  the  repository  of  ex-  Neoesiity  for  Separate  Bilk  Although 

ceptions  to  the  ruling  of  the  court.  Catee  Were  Tried  Together.  —  In  Welle 
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886.    Crbtt-bill.  —  See  note  3. 

d§^.    V.  Where  Bill  &£qtjib£d  —  fixcLUSiYBKESB  of  ILsIiedt 
—  1.  Oeneral  Eule.  —  See  notes  i,  2. 
889.     S.  BtipulatiOM.  —  See  note  3. 
390.     3,  Evidence.  —  See  note  i. 

p.  Coker  Banking  Co.,  113  Ga.  857,  it  the  record  proper.     Daum  v,  Conley, 

was    held'   that    the    mere    fact    that  27  Colo.  56. 

several    separate    and    distinct    cases  In    Chuicery    CauM.  —  In    Nebraska^ 

**  arising   under   the   same  contract."  where  a  bill  of  exceptions  is  not  pre- 

and  being  belween  the  same  parties,  served  on  an  appeal  in  equity,  the  only 

were,  **  by  agreement,    ♦    ♦    ♦    tried  question  presented   by   the   record   Is 

together  *'  before  ihe  judge  "  presiding  whether  the  decree  is  supported  by  the 

as  judge  and  jury,"  did  not  have  the  pleadings.     Pettlbone  c/.  Fitzgerald,  6s 

effect  of  consolidating  the  cases  into  Neb«  869. 

one,  so  as  to  authoriie  the  losing  party,  8.  Itenographer't    Certifloate.  —  The 

by  a  single  bill  of  exceptions,  to  bring  certificate  of  the  court  stenographer  is 

to  the  Supreme  Court  for  review  the  unavailable  to  make  evidence  a  part 

judgments  severally  rendered  in  such  of  the  record  on  appeal.     Conklin  v. 

cases  in  the  court  below.     Citing  Erwin  Cullen,  85  Mont.  214. 

V.  Ennis»  104  Ga.  861.  fteferenoe  to  the  Statement  of  Facts  can* 

386.    8.  Nature  and  Offioo  of  GroiS'bill*  not  be  made  in  order  to  aid  an  insufli- 

• — In  C7^<7r^/a  the  cross-bill  of  exceptions  cient  bill  of  exceptions.     McKinney  z/. 

is  a  remedy  provided  for  the  successful  State,  41  Tex.  Crim.  434. 

party  in  the  trial  court  to  have  reviewed  3§9.     8.  Illinois,  —  Chicago  v.  South 

rulings  made  against  him  during  the  Park  Com'rs,  169  111.  387. 

trial,  in  the  event  his  adversary  is  sue-  Montana,  —  Conklin    v.    Cullen,    25 

cessful  in  obtaining  a  judgment  in  the  Mont.  214. 

Supreme   Court,    which    in    its    effect  In  Nebraska  it  has  been  held  that  the 

leaves  the  case  to  be  tried  again  in  the  parties  may  make  a  stipulation  as  10 

trial  court.  The  cross-bill  of  exceptions  the  correctness  of  the  bill  when  it  is 

must  contain,  or  specify,  so  much  of  presented   to  the   clerk   to  be  signed* 

the  evidence  as  is  material  to  a  clear  Philadelphia   F.   Assoc,    v.    Ruby,   49 

understanding  of   the    errors   therein  Keb.  584. 

complained  of.     Other  evidence  than  Admissions  of   Parties. —  See  School 

what  is  necessary  for  this  purpose  has  Disti  No.  14  v.  School  Dist.  No.  4,  64 

no  prosper  place  in  the  cross-bill  of  ex-  Aik.  483. 

ceptions,  and  if  contained  therein  must  Inoffeotnal  Stipulation  as  to  Doouments. 
be  entirely  disregarded.  It  is  the  —  A  stipulation  of  counsel  that  "  Inas- 
right,  even  if  it  is  not  the  duty,  of  the  much  as  the  foregoing  documents," 
judge  to  refuse  to  sign  a  cross-bill  of  o^eaning  an  ordinance,  copy  of  corn- 
exceptions  until  all  of  such  matter,  missioners'  reports,  etc.,  "  appear  in 
entirely  unnecessary  and  utterly  irrele-  the  record,  they  may  be  referred  10  in 
vant  so  far  as  anything  in  the  cross-  argument  of  counsel  as  if  they  were 
bill  is  concerned,  has  been  stricken  copied,"  etc.,  will  not  operate  to  in- 
therefrom.  Planters,  etc..  Mut.  F.  corporate  such  documents  in  the  bill 
Assoc,  tf.  De  Loach,  113  Gai  802.  See  of  exceptions.  Chicago  v.  South  Park 
also  Little  v.  Sparks,  112  Ga.  220.  See  Com*rs,  169  111.  387. 
also  Martin  v.  Harwell,  115  Ga.  156;  Neoossity  for  Bill  of  Ezoeptions  to 
Monroe  v.  Lippman,  115  Ga.  164.  Bring  Up  AgrMd  Statement  of  Facts.— 

3§T.     1.  Brooks  v.  Raiden,  113  Ga.  An   agreed   statement   of    facts   upon 

86;    Yandell   r.    Madison   County,   79  which  the  case  was  heard,  unless  it 

Miss.  212;  Denise  v.  Omaha,  49  Neb.  was  made  a  part  of  the  record  by  a  bill 

750.  of  exceptions  *'  or  order  of  the  court," 

Ne  Snbttitnte.  —  Groves  v.  Groves,  9  cannot  be  considered  on  appeal.     A 

Wyo.  173.  reference  to  it  in  the  judgment  is  not 

Dismiftsal  fi»r  Fftilvro  to  File  Bill  of  sufficient.      School    Dist.    No.    14    v. 

EzMptionSi  —  The  failure  of  the  appel-  School  Dist.  No.  4,  64  Ark.  483. 

lant  to  file  a  bill  of  exceptions  is  not  a  390«     1.  Colomdo,  —  Pettit  v.    Peo* 

ground  for  dismissing  the  appeal,  as  he  pie,  24  Colo.  517. 

is  entitled  to  have  the  court  examine  Georgia,  —  Russell     ».    Mohr-Weil 
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Lumber  Co.,    115    Ga.   35;    Bond    v,  of  exceptions.     Cf/r#f^  State  Ins.  Co.  r. 

Winn,    113    Ga.    18;    Clarke    v.    East  Buckstaff  Bros.  Mfg.  Co.,  47  Neb.   i. 

Atlanta  Land  Co.,  113  Ga.  21.  See   also   Douglas   v.  Smith,  50  Neb. 

Indiana,  —  Gifford   v,   Hess,  15  Ind.  899. 

App.  450.  Where  SeTiaw  Is  Sought  of  Order  Demy- 

Indian  Territory. —  Simon  z/.  Aubrey,  ing    Motion    for    Kew    TrlaL  —  Where 

3  Indian  Ter.  680.  error  is  alleged  in  denying  a  motion 

Massachusetts.  —  P.  P.  Emory  Mfg.  for  a  new  trial  and  in  arrest  of  judg- 

Co.  V,  Rood,  182  Mass.  166.  ment,  such    alleged   error   cannot  be 

Missouri.  —  Mankameyer    v.    Egel-  considered,  on  appeal,  unless  the  evi- 

hoSf,  93  Mo.  App.  183.  dence  is  brought  up  by  bill  of  excep- 

Nebraska,  —  Michigan  University  v.  tions.     Simon  v.  Aubrey,  3  Indian  Ter. 

McGuckin,  62  Neb.  489;  Reynolds  v.  680. 

McCandless,    50    Neb.    225:     Roberts  Longhand    Exteniion    of    Eyidenee  — 

V.  Hopper.  50  Neb.  681;  Storz  v.  Fink-  Iowa    Statute.  —   Under    Code    Iowa, 

lestein,  48  Neb.  28;  Winters  v.  Means,  §  3675,  declaring  that  in  all  appealable 

48  Neb.  333;  McKenna  v.  Dietrich,  48  actions  the  parlies  are  entitled  to  have 

Neo.  433;  Lewis  Invest.  Co.  v.  Boyd,  the  whole  proceedings  reported,  which 

48  Neb.  604.  report,    when   certified  by  the  judge, 

New  Jersey. — State  z/.  Acker  man,  62  shall  constitute  a  bill  of  exceptions, 

N.  J.  L.  456.  does  not  change    the  requirement  of 

New  Mexico.  —  Silva  v.  Territory,  9  ^  3652  that  in   equitable  actions  the 

N.  Mex.  650.  longhand   extension   of  the    evidence 

Oklahoma.  —  Menten  v.  Shuttee,  11  shall  be  filed  and  certified  by  the  judge 

Okla.  381.  within  six  months.      Spinney  v.  Halli- 

Pennsylvania. — Forrest  z'.  Buchanan,  day,  115  Iowa  420. 

203  Pa.  St.  454.  When  Eztrinsio  Evidenoe  It  Introdooed 

Wyoming,  —  Groves    v.    Groves,    9  at  Hearing  of  Motion.  —  **  When  extrin- 

Wyo.  173.  sicevidenceisintroducedat  the  hearing 

On  Motion  for  New  Trial.  —  Evidence  of  a  motion  to  quash  or  to  set  aside 

adduced  on  the  hearing  of  a  motion  for  process,  and  an  appeal  is  taken  to  this 

a  new  trial,  to  be  available  on  review,  court,  the  facts  must  of  course  be  pre- 

must  be  incorporated  in  a  bill  of  ex-  sented  in  some  properly  authenticated 

ceptions.     Holt  v.  State,  62  Neb.  134.  form  so  that  we  may  know  what  proof 

In  Chanoery  Cause —  Where  Review  of  was  submitted    to  the    court    below. 

Findings  Is  Sought.  —  In  Arkansas  the  The  best  and  most  reliable  method  of 

rule  stated  in  the  text  is  likewise  ap-  thus  presenting  the  evidence  offered 

plicable  to  chancery  causes.     Unless  orally  is  by  a  bill  of  exceptions,  and  if 

oral  evidence  taken  before  the  chancel-  that  practice  be  always  pursued  it  will 

lor  is  brought  up  by  a  bill  of  exceptions,  oftentimes   avoid  technical  difficulties 

the  Appellate  Court  will  presume  that  which   may  stand    in  the  way  of   the 

the  findings  of  fact  made  by  him  were  Appellate  Court  considering  the  evi- 

based    upon   competent  and  sufficient  dence."  Palmer  z'.  Hughes,  84  Md.  652. 

evidence.     Gaines  v.  Waters,  64  Ark.  Evidentiary  Bill.  —  In    Florida  it  is 

60Q.  provided    by   special   rule   i,  for  pre- 

Exolnded  ETidenoe.  —  The  exclusion  paration   of   bills  of    exceptions    and 

as  evidence  of  a  paper  or  document  transcripts  of    records,  that  **  if   any 

not  subsequently  embodied  in  the  bill  assignment  of  error  presented  to  the 

of    exceptions    cannot    be    reviewed,  judge  is  based  upon  the  refusal  of  the 

Graham  v.  Frazier,  49  Neb.  90.  court    to    grant  a   new   trial,   on   the 

Failure  to  Show  what  Witness  Would  ground  that  the  verdict  is  contrary  to 
Have  Answered,  —  In  P.  P.  Emory  the  evidence,  or  not  supported  thereby, 
Mfg.  Co.  V.  Rood,  182  Mass.  166,  the  or  if  the  defendant  in  error  shall  de- 
court  ref  ased  to  consider  objections  to  mand  in  writing  that  all  the  testimony 
the  exclusion  of  questions  asked  of  shall  be  reviewed  for  the  purpose  of 
the  defendant,  because  the  bill  of  ex-  showing  that  any  error  of  law,  either 
ceptions  did  not  show  what  the  answers  as  to  the  admission  or  rejection  of 
to  such  questions  would  have  been.  testimony,  or  as  to  a  charge  given  or 

Beview  of  Snffioienoy  of  Evidenoe.  —  In  refused,  is,  in  view  of  the  whole  testi- 
Stuart  V.  Burcham,  50  Neb.  823,  it  was  mony,  a  harmless  error,  then  an  en- 
held  that  there  can  be  no  review  of  tirely  separate  and  distinct  bill  of  ex- 
findings  of  fact  in  the  absence  of  a  bill  ceptions  of  the  evidence   adduced  a( 
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393.     4.  Kotions  Generally.  —  See  note  2. 

39tS.     See  notes  2,  9,  13. 

396.     5.  AffidavitB.  —  See  note  i. 

the  trial  of  the  cause  shall  be  made  up  kind  is  made  apparent.     Certain  it  is 

and  signed  by  the  judge,  to  be  known  that  we  must  presume  the  action  of  the 

as  the  evidentiary  bill  of  exceptions."  court  below  on  a  motion  of  this  charac- 

This  rule  further  provides  that  noth-  ter  was  right,  unless  there  be  something 

log  shall  be  inserted  in  the  evidentiary  on  the  record  to  affirmatively  establish 

bill  but  the  testimony,  and  that  it  shall  the  contrary." 

contain   all   the  evidence  adduced  at  395.     2.  To  Set  Aside  Judgment  — 

the  trial,  stated  in  a  narrative  form.  Contra,  —  In  Alabama  it  has  been  held 

omitting  repetitions  and  questions,  ex-  that  in  a  criminal  case  a  motion  in  ar- 

cept  when   the  judge  shall  otherwise  rest  of  judgment  and  the  ruling  of  the 

direct     as     to    questions.       Evidence  court  thereon  must  be  shown  by  the 

offered    and   rejected  cannot  go   into  recoid   proper.     Taylor   v.   State,    112 

such  bill,  though  exceptions  are   pre-  Ala.  69. 

dicated  thereon,  sfe  the  rule  forbids  9.  Affirmance  Where  Bill  of  EzoeptionB 
anything  but  the  evidence  adduced  at  Is  Hot  Preserved.  —  In  Dexter  Bank  v, 
the  trial  to  be  inserted  therein.  If  any  Stoddard  County  Bank,  169  Mo.  74,  it 
assignment  of  error  calls  for  a  produc-  was  held  that  a  motion  to  set  aside  an 
tion  of  all  the  evidence  adduced  at  the  order  appointing  a  receiver  must  be 
trial,  an  entirely  separate  and  distinct  preserved  in  a  bill  of  exceptions  to  en- 
bill  of  the  evidence  alone  must  be  title  the  movant  to  have  the  order  re- 
made and  signed.  Allen  v,  Lewis,  38  viewed  in  the  Appellate  Court.  If  the 
Fla.  115.  motion   is  not  so  preserved,  and  the 

393.    2.  Rowland   v,    McGuire,   67  only  error  Is  the  trial  court's  refusal  to 

Ark.    320,    wherein   the   court  cited  3  sustain     it,    the     judgment     will    be 

Encyc.  of  Pl.  and  Pr.  392-396.     See  affirmed, 

also  the  following  cases:  18.  Other  Instanoes —  To  Set  Off  Costs, 

Alabama,  —  Randall   v,  Wadsworth,  —  In  Rowland  v.  McGuire,  67  Ark.  320, 

130  Ala.'  633;  Cottingham   v,   Greely  it   was  held  that  a  motion  to  set  off 

Barnham  Grocery  Co.,  129  Ala.  200.  costs  against  the  amount  allowed  to 

Illinois.  —  Nester    ».   Carney    Bros,  the  defendants  for  improvements  was 

Co..  98  III.  App.  630.  within  the  rule  requiring  a  bill  of  ex- 

Oklahoma, — Menten  v.  Shuttee,   11  ceptions. 

Okla.  381.  To  Require  Defendants  to  Pay  Fee  of 

Motion  He   Seoipiatiir.  —  In  Spencer  Guardian  ad  Litem,  —  Rowland  v.  Mc- 

V.   Patten,  84  Md.  414,  in  which  case  Guire,  67  Ark.  320,  wherein  the  motion 

the  question  was  raised  as  to  whether  was  not  considered  because  there  was 

a  plea  in  abatement  was  filed  in  time  no  bill  of  exceptions, 

or  not,  the  court  said:    "The  motion  396.     1.  California,    —    People    v, 

ne  recipiatur  is  presumably   made  be-  Louie  Foo,  112  Cal.  17, 

fore  a  plea  is  filed  and  made  part  of  the  Colorado,  —  Daum  v.  Conley,  27  Colo, 

record.    A  better  practice  would  there-  56. 

fore  be  to  present  the  question  by  a  bill  Montana,  —  Cornish  v.  Floyd-Jones, 

of  exceptions.     There  may  be  a  rule  26  Mont.  153. 

of  court  in  force  which  governed  the  Nebraska.  —  Hans  v.  State,  50  Neb. 

court  below,  and  if  the  plea  is  not  re-  150;    Minick  v.   Minick,   49   Neb.   89; 

ceived,  and  therefore  not  technically  a  Rosecrans  v.  Asay,  49  Neb.  512;  Nor- 

part  of  the  record,  it  may  well  be  ques-  folk  Nat.  Bank  v.  Job,  48  Neb.  774. 

tioned  whether  this  court  is  authorized  N^ew  Mexico,  —  U.  S.  v,  Lesnet,  9  N. 

by  an  appeal  such  as  this  to  review  the  Mex.  271. 

ruling  of  the  court  below  unless  pre-  South  Dakota  Statnte.  —  Under  Com  p. 

sented  by  an  exception.     The  general  Laws  S.   Dak.,  §  5217,  pioviding  that 

subject  is  fully  discussed  in  3  Encyc.  on  appeals  from  orders  the  clerk  shall 

of    PI.    and    Pr.    392,   and   following  transmit  the  orders  and  the  original 

pages,   and   although   the   practice  in  papers  used  on  the  hearing,  it  has  been 

this  state  may  not  be  in  accord  with  all  held  that  on  an  appeal  from  an  order 

the  authorities  cited  by  the  author,  the  made  upon  affidavits  the  affidavits  will 

wisdom,  if  not  necessity,  of  having  a  be  considered  by  the  Appellate  Court, 

bill  of  exceptions  iq  a  qqestion  of  this  although  not  incyrporated  in  a  bill  of 
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399.  6.  Anlinga  —  See  note  2. 

400.  7.  Motion  for  New  Trial.  —  See  note  a. 

8.  Motion  to  Dismisl.  —  See  note  i. 
To  DismiBs  Appeal.  —  See  note  2. 

9.  Motions  Affecting  ^le^tdinge.  —  See  note  3. 

exceptions.     Bedtkey  v,  Bedtkey,  15  duting  the  progress  of  the  cAuse^  and 

S.  Dak.  310.  its  orders  striking  out  an  amended  an- 

Continnanoe.  —  Hans  v.  State,  50  Neb.  swer,  refusing  to  quash  a  garhishment 

150.  and  recitals  in  the  judgment  that  the 

AffldaTits  Used  on  a  Kotion  for  a  Kew  court  heard  the  admissions  of  the  ai- 

Trial  cannot  be  considered  in  appellate  torney  for  defendant  as  a  reason  for  its 

proceedings  unless  preserved  by  a  bill  judgment,  can  only  be  shown  by  a  bill 

of  exceptions.     Rosecrans  v.  Asay,  49  of  exceptions,  atid  when  not  so  shown 

Neb.  51a.  cannot  be  considered  on  appeal.     Jett 

399.    2.  Florida.  —  Allen  v,  Lewifi,  v.  Sitile,  3  Indian  Tef.  671. 

38  Fla.  115.  Whore  Copies  of  Motion  Appear  In  Traft- 

Indiana.  —  Bonham  v»   Citizens   St.  script.  —  In  Ewing  v.  Wofford,  12a  Ala. 

R.  Co.f  158  Ind.  106.  439,  it  was  held  that  the  motion  docket 

Montana^  —  Rumney  Land,  etc*,  Co.  of  the  Circuit  Court  is  not  a  record  of 

V.  Detroit,  etc..  Cattle  Co.,  19  Mont,  that  court,  and  a  ruling  by  said  court 

557.  upon  a  motion  spread  upon  the  motion 

0^/n//<7xffA. -»  Menten  v.  Shuttle,    11  docket  cannot  be  reviewed  oh  appeal, 

Okla.  381.  unless  the  motion  is  incorporated  in 

Texas.  —  Prewett  v.  State,  41  Tex.  the  bill  of  exceptions,  or  the  transcript 

Crim.  262;  AdcDCk   v.  Stale,  41  Tex.  shows  that  said  motion  Was  enrolled 

Crim.  288.  upon  the  records  of  the  Circuit  Court 

Interlocutory    Orders.   —    E^tng     v.  by  an  order  thensof ;  and  it  is  not  suffi- 

Wofford.  122  AU.  439.  cient  for  the  presentation  of  the  ruling 

California  —  Order  Dissolving  Attack-  upon   said  motion   that  copies  of  the 

fnent.  —  Under    rule    29  an  order  dis-  motion  appear  in  the  transcript, 

solving  a  writ  of  attachment  must  be  400.    a.  Henry  v.  Couch,  131!  Ala. 

presented  by  a  bill  of  exceptions,  and  570;  Smith  v.  Simpson,  3  Indian  Ter. 

the  practice  prescribed  by  Code  Civ.  503;  Scaggs  v.  Western   Home  Town 

Pro.    Cal.,   §§  650,  651.  must   be  foU  Mut.  F.  Ih6.  Co.,  94  Mo.  App.  88. 

lowed.     Smith  v.  Jordan,  122  Cah  69.  1.  A  Motion  to  Direot  a  Verdiot  should 

Ruling  oh  Motion  in  Artest  of  Jndg-  be  brought  up  by  a  bill  of  exceptions, 

mont.  —  In  Alabama  it  has  been  held  Bonham   v.   Citizens  St.   R.  Co.,  136 

that  in  a  criminal  case  a  ruling  on  a  Ind.  to6. 

motion  in  arrest  of  judgment  must  be  8.  KoUon  in  Arreet '^  C<m/r<i.  —  See 

shown  by  the  record  proper,  and  not  by  Scaggs  v.   Western  Home  Town  Mut. 

a  bill  of  exceptions.     Taylor  rf.  State,  F.  Ins.  Co.,  94  Mo.  App.  88,  holding 

it2  Ala.  69.  that  the  bill  of  exceptions  mttst  sho# 

Baling  on  Motion  to  Compel  Election. —  that  exceptions  were  taken  to  the  rul- 
An  exception  to  the  action  of  the  court  ing  of  the  court  on  a  motion  in  arrest, 
in  overruling  defendant's  motion  to  8.  Dothan  Guano  Co.  r.  Ward.  132 
compel  the  state  to  elect  on  which  act  Ala.  380;  Nadhville,  etc.,  R.  Co.  v. 
of  embezzlement  it  will  go  to  the  jury.  Smith,  13a  Ala.  434:  Randall  v.  Wads- 
can  be  preserved  only  in  the  bill  of  eX-  worth,  130  Ala.  633;  Cottingham  v. 
ceptions.     State  v.  Rigall.  169  Mo.  659.  Grecly  Barnham  Grocery  Co.,  1*9  Ala. 

On  an  Appeal  firom  an  Order  Denyliig  a  200:  Holley  v.  Coffee,  123  Aln.  406. 
Motion  to  Set  Aside  a  Default  unless  it  i6  Motion  to  (^aash  Indictment.  —  Loeb  v. 
otherwise  provided  by  statlite,  the  State^  its  Ga.  241,  holding  that  the  re- 
order and  the  evidence  upon  which  fusal  of  the  court  to  quash  an  indict- 
such  order  was  granted  should  be  in-  ment  must  be  complained  of  in  the  bill 
corporated    in    a    bill   of    exceptions,  of  exceptions. 

Rumney    Land,   etc.,   Co    v.    Detroit,  Motion  to  Strike  GMiOral  Inne. —  In 

etc.,  Cattle  Co.,  19  Mont.  557.  order  to  assign  error  upon  the  action 

Order  Made  on  Motion  to  (Inash  Oar-  of  the  court  in  striking  a  plea  of  the 

nishment.  —  The    rulinf^s  of   the   court  general    issue,    an    exception    to   the 

upon  motions  of  vayous  kinds,  made  court's  ruling  must  tie  reserved  by  bill 
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401  •    See  notes  i,  2. 
403.     See  note  i. 

10.  Instructions.  —  See  note  2. 
403.     11.  Other  Instances.  —  See  note  i. 

of  exceptions.    Nester  v.  Carney  Bros,  correct.     Corey  v.  Havener,  182  Kass. 

Co.,  98  III.  App.  630.  250. 

401.  1.  Alabama  Statute.  —  Under  Undar  lova  Statute  —  InitmotioBi 
Code  Ala.  1S96,  §  614,  which  provides  Filed  with  Clerk. -— Under  Code  Iowa, 
that  when  from  any  decision  on  the  §  3707,  providing  that  all  instructions 
trial  of  a  cause  it  may  become  neces-  requested  or  given  shall  be  filed  by  the 
sary  for  the  plaintiff  to  suffer  a  non-  clerk  and  be  a  part  of  the  record,  in- 
sult, the  facts,  points,  or  decision  may  structions  which  are  handed  to  the 
be  reserved  by  bill  of  exceptions,  it  judge,  marked  on  the  margin  '*  Re- 
has  been  held  that  where  the  plaintiff  fused.  Defendant  excepts,"  —  with 
suffers  a  nonsuit  on  account  of  the  ad-  the  judge's  signature,  and  are  filed 
verse  ruling  upon  a  matter  of  evidence  with  the  clerk  of  the  District  Court  the 
to  which  an  exception  is  reserved,  the  day  the  verdict  is  relurned,  become  a 
court  on  appeal  is  confined  to  aeon-  part  of  the  record;  and  the  contention 
sideration  of  that  matter  as  shown  by  that  they  cannot  be  considered  by  the 
the  bill  of  exceptions,  and  cannot  re-  Appellate  Court  because  they  are  not 
vise  the  rulings  of  the  court  below  on  embodied  in  the  bill  of  exceptions  is 
the  pleadings.  Chastain  v.  Porter,  130  without  merit.  Decatur  v.  Simpson, 
Ala.  ^10,  following  Wyatt  v.  Evins,  52  115  Iowa  348. 

Ala.  285.     See  also  Randall  v.  Wads-  In  XontaAa,  by  statute,  the  instruc- 

worth,   130  Ala.   633;   Cottingham   v,  lions  are  a  part  of  the  judgment  roll. 

Greely  Barnham  Grocery  Co.,  129  Ala.  and  need  not  be  included  in  a  bill  o\ 

200;  Holley  V,  Coffee,  123  Ala.  406.  exceptions.      Sanderson     v.     Billings 

2.  Alabama.  — Cottingham  v.  Greely  Water  Power  Co.,  19  Mont.  236. 

Barnham  Grocery  Co..  129  Ala.  200.  In  Kew  Kezioo  the  instructions  are 

403.    1.  Xotion  to  Kake  More  Definite  made  a  part  of  the  record  by  statute 

and  Certain.  —  In    Fulton    County    v.  (Code  Civ.  Pro.  1897)  and  hence  it  is 

Gibson,  158  Ind.  471,  it  was  held  that  not  necessary  to  Incorporate  them  in  a 

a  motion  to  make  a  complaint  more  bill  of  exceptions.     Schofield  v.  Terri- 

specific  is  not  a  part  of  the  record  on  tory,  9  N.  Mex.  526. 

appeal  by  order  of  court  without  a  bill  In  Texas.  —  Compare  Spears  v.  State, 

of  exceptions,  where  it  does  not  appear  41  Tex.  Crim.  527,  decided  under  25 

that  the  order  of  the  court  was  made  Act  Leg.,  p.  17,  and  holding  that  an 

on  the  motion  of  either  party,  and  the  exception  and  a  bill  of  exceptions,  or 

motion   was  not  spread  on  the  order  a  notice  for  a  new  trial  based  on  the 

book  as  a  part  of  the  court's  order.  instructions  complained  of,   is  ncces- 

S.  Colorado.  — Vc\.ux,    v.    People,    24  sary. 

Colo.  517.  Bequidte  Vnmber  of  Bills  Where  In- 

Illinois.  —  Schafer    v.    Moe,   ^2  111.  stmetions   Afe  BeAued    Simoltaneonslj. 

App.  50.  —  Where  a  number  of  prayers  lor  in- 

Indiana.  —  Bonham   v.   Citizens  St.  structions  to  the  jury  are  submitted  to 

R.  Co..  158  Ind.  106.  the  trial  court  at  the  same  time,  the 

Indian  Territory ^  —  Hockett  v.  Als-  ruling  of  the  court  upon   them  is  a 

ton,  3  Indian  Ter.  432.  single  act,  and  only  one  bill  of  excep- 

Kansas.  —  State  v.   Blunk,  4    Kan.  tions  should  be  taken.     McCosker  v. 

App.  780.  Banks,  84  Md.  292,  in  which  case  the 

Massachusetts. — Corey  v.  Havener,  court  said:    "  The  practice  of  embody- 

182  Mass.  250.  ing  each  prajrer  In  a  separate  excep- 

Texas.  —  Preston   v.  State,  41  Tex.  tion,  though  it  prevailed  half  a  century 

Crim.  300.  ago,  has  long  since  been  abandoned  as 

Sffeet  of  Failing  to  Set  Forth  Instnio-  one  that  served  no  useful  purpose." 

tions. —  Where  the   bill  of  exceptions  403.    1.  Bemarki  of  Judge. —  Reamer 

does  not  set  forth   what  instructions  v.  Morrison  Express  Co.,  93  Mo.  App. 

were  given,  it  will  be  assumed    that  501. 

they  were  appropriate  to  the  case  as  The  Condnet  of  the  Court  in  controlling 

presented   by   the   evidence  and  were  the   procedure  at  the   trial  cannot  be 

Supp.  PI.  &  Pr.— 35  645 
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404.    VI.  Where  Bill  Is  Not  Beqitieed.  —  See  note  i. 

400.     Where  Matters  Improperly  Embraced.  —  See  note  3. 

2    Pleadings.  —  See  note  4. 
407.    3.  Judgments  —  On  Pleadings.  —  See  note  2. 

409.  5.  Other  Instances.  —  See  note  7. 

vn.  What  Bill  Must  Show  —  Sufticievct  —  1.  In 
General  — Error.  —  See  note  9. 

410.  See  note  2. 

411.  2.  Objections.  —  See  notes  1,  2. 

Qonsidered  in  the  absence  of  a  bill  of  exceptions.     Cornish  v.   Floyd-Jones, 

exceptions.     Pettit  j.  People,  24  Colo.  26  Mont.  153. 

517.  Amendments  Which  Are  Not  Allowed 

Findings  of  Coort.  —  A  special  finding  must  in  Georgia  be  brought  up  by  bill  of 

of  facts  by  the  court  is  no  part  of  the  exceptions,  and  it  is  error  to  attempt  to 

record,  and  can  only  be  made  so  by  bill  bring  them  up  as  a  part  of  the  record, 

of  exceptions.     State  v.  Lusk,  93  Mo.  Turner  v.  Camp,  113  Ga.  339. 

App.  680.  407.    8.  Kahului  R.  Co.  v.  Hawaiian 

EeAisal  of  Court  to  Settle  Bill  of  Ezoep-  Commercial,  etc.,  Co.,  11  Hawaii  749, 

tions.  —  Even  if  an  appeal  lies  from  an  «//«?  3  Encyc.  of  Pl.  and  Pr.  407. 

order  refusing  to  settle  a  bill  of  excep-  Judgment  on  Demurrer. —  Mallinckrodl 

tlons  (here  must  be  a  bill  of  exceptions  Chemical  Works  v.  Nemnich,  169  Mo. 

showing  error  in  such  refusal.     WiU  388. 

liaroson  v.  Joyce,  137  Cal.  151.  Judgment   by  Confession.—  Where    a 

An  Ordinanoe  and  a  copy  of  a  com-  judgment  by  confession  is  entered  in 

missioner's  report  must  be  brought  up  term  time,   the  warrant  of    attorney, 

by    bill    of    exceptions.      Chicago    v,  the  affidavit  of  execution,  and   note. 

South  Park  Com'rs,  169  111.  387.  upon    which   judgment   is  confessed, 

4IM.     1.  Wilson   v.  State,  156  Ind.  must  be  brought  up  by  a  bill  of  excep- 

635;  Harris  r.  State,  155  Ind.  15;  Home  tions.     Boyles   v.   Chytraus,    175    111. 

Electric  Light,  etc.,  Co.  v.  Globe  Tissue  370.  citings  Encyc.  of  Pl.  and  Pr.  407. 

Paper  Co.,    146   Ind.   673,  in  each  of  A  Decree  is  a  matter  of  record  and 

which  cases  the  court  cit^d  3  Encyc,  does  not  need  the  authentication  of  the 

OF  Pl.  and  Pr.  404.     See  also  Under-  judge  in  a  bill  of  exceptions  in  order 

wood  V.  David,  9  Wyo.  178.  to   have   it  considered   upon    appeal. 

Copy  oflnstrument  Sued  Upon. —  When-  White  v.  White,  112  Cal.  577. 

ever  a  defendant   intends  to  raise  a  Where  Judgment  Is  ffiiown  in  Eaoitala 

question    upon    an    instrument   sued  of  Motion  for  New  TriaL  —  When  the 

upon,  or  upon  a  bill  of  particulars,  filed  recitals  in  the  ground  of  a  motion  for 

with  the  declaration,  he  must  preserve  a    new   trial    sufficiently  indicate   the 

such  question  by  a  bill  of  exceptions,  character  of  the  judgment  rendered  to 

The  copy  of  the  instrument  sued  upon,  enable  the  appellate  court  to  determine 

or  the  bill  of  particulars,  indorsed  on  the  assignments  of    error,   it  is    not 

the  declaration,  being  no  part  thereof,  necessary  that  a  copy  of  the  judgment 

is  no  part  of  the  record,  and  a  bill  of  rendered  should  be  specified  in  the  bill 

exceptions  is  necessary  to  inform  the  of  exceptions  and  transmitted  in  the 

Appellate  Court  what  it  is.     Boyles  zr.  record.  McCowan  z/. Brooks,  113 Ga.532. 

Chytraus,  175  111.  370,  ciiing  3  Encyc.  400.    7.  Oral  Stipulations  and  Admis- 

OF  Pl.  and  Pk.  404.  sions   will  not  be  regarded  on  appeal 

406.     3.  Wilson  v.  State,  156   Ind.  unless  they  are  made  to  appear  in  the 

635:  Harris  v.  State,  155  Ind.  15;  Home  record.     Rio  Grande  County  v.  Phye, 

Electric  Light,  etc.,  Co.  v.  Globe  Tissue  27  Colo.  107. 

Paper  Co.,   146  Ind.  673,  in  each   of  9.  Davis  v.  People,  24  Colo.  102. 

which   cases   the  court  ci(r(/  3  Encyc.  410.    2.  Gillespie    v.  McBryde,   13 

OF  Pl.  and  Pr.  406.  Hawaii  432,  riting  3  Encyc.  of  Pl.  and 

4.  Underwood  v,  David,  9  Wvo.  178.  Pr.  409,  410. 

See  also  Lewis  Invest.  Co.  v.  Boyd,  48  411.     1.  Alabama,  —  Stall  worth   v. 

Neb.  604.  State,  129  Ala.  118. 

In  Montana  it  seems  that  the  plead-  2.  Georgia. — Grogan    v,    Tate,    113 

ings  must  be  identified  by  the  bill  of  Ga.  1057. 
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419.    3.  Billing^.  —  See  note  i. 

4.  Exceptions.  —  See   note   2.     See   also    Exceptions 
AND  Objections. 

414,  Ezoeptlons  Timely  and  Speoiflc.  —  See  note  2. 

415,  6.  Facts.  —  See  note  i. 

416,  6.  Unnecessary  Matters.  —  See  note  2. 

419.    7.  Evidence  — ^.  In  General.  —  See  note  i. 
490.    b.  All  the  Evidence.  —  See  note  2. 

413.    \,  Missouri,  —  State  t^.  Kigali,  Wyoming,  —  Groves    v.    Groves,    9 

169  Mo.  659.  Wyo.  173. 

Compare  Withers  v,  Kemper,  25  Mont.  JBvidenoe  Introduoed  on  Flea  in  Abate- 

432,  wherein  it  was  held  that  it  will  be  ment.  —  In  Bodine   v.   State,   129  Ala. 

presumed  that  the  lower  court  passed  xo6,  it  was  held  that  the  evidence  upon 

upon  all  the  points  raised  by  the  bill  which  a  plea  in  abatement  was  heard 

of  exceptions.  should  have  been  brought  up  in  a  bill 

8.  Alabama,  —  Stall  worth    v.    State,  of  exceptions. 

129  Ala.  118;  Western  Union  Tel.  Co.  Oral   Evidenoe   in   Chanoery   Case. — 

V,  White,  129  Ala.  188.  Where  a  suit  in  equity  is  heard  in  part 

Nevada.  —  McGurn   v.    Mclnnis,   24  upon  evidence  taken  orally  before  the 

Nev.  370.  court,  unless  the  appellant  files  a  bill 

414*    2.  South  Carolina.  —  Thomp-  of  exceptions  showing  such  evidence 

son  V.  Security  Trust  etc.,  Ins.  Co.,  63  it  will  be  presumed  that  the  findings  of 

S.  Car.  290.  fact  made  by  the  chancellor  were  based 

415.  1.  The  Nevada Statutee  provide  upon  competent  and  sufficient  evi- 
that  the  point  of  the  exception  shall  be  dence.  Gaines  v.  Waters,  64  Ark.  609. 
particularly  stated  with  so  much  of  the  Beferenoe  from  One  Bill  of  Ezoeptionfl 
evidence  or  other  matter  as  may  be  to  Another.  —  The  general  rule  is  that 
necessary  to  explain  it.  McGurn  v.  one  bill  of  exceptions  cannot  be  looked 
Mclnnis,  24  Nev.  370.  to  in  order  to  supply  an  omission  of 

416.  %,  Alabama.  —  Louisville,  etc.,  evidence  in  another  unless  the  one 
R.  Co.  V.  Hall,  131  Ala.  161;  Wood-  refers  to  the  other;  but  when  one  bill 
ward  Iron  Co.  v.  Herndon,  130  Ala.  364.  contains   evidence  clearly  admissible, 

Enlee  of  Court.  —  In  this  particular  and  as  to  which  it  is  manifest  that  no 
the  bill  of  exceptions  must  be  framed  subsequent  evidence  could  have  ren- 
in'accordance  with  the  rules  of  court,  dered  it  inadmissible,  such  evidence 
if  any,  otherwise  it  will  be  stricken,  may  be  considered  in  determining  the 
Louisville,  etc.,  R.  Co.  v.  Hall,  131  admissibility  of  other  evidence  the  ex- 
Ala.  161.  elusion    of     which     is    presented    by 

The  Votioe  of  Appeal  is  a  matter  of  another  bill  of  exceptions,  and  which 

record  and  does  not  need  the  authenti-  purported  to  have  been  introduced  in 

cation  of  the  judge  in  a  bill  of  excep-  connection  with  the  evidence'presented 

tions.     White  i*.  White,  112  Cal.  577,  by  the  former  bill,  provided,  however, 

Bulings  Against  Parties  Who  Did  Hot  that  the  evidence  presented  by  the 
Appeal,  and  the  grounds  upon  which  former  bill  be  fully  identified  by  the 
such  rulings  were  made  and  the  excep-  second  bill,  and  that  the  departure 
tions  thereto,  should  not  be  set  forth,  from  the  general  rule  will  work  no  in- 
Louisville,  etc.,  R.  Co.  v.  Hall,  131  justice  to  the  opposing  party.  Rich- 
Ala.  161.  mond  Ice  Co.  v.  Crystal  Ice  Co.,  99  Va. 

419.      1.    Alabama,   —    Bodine    v,  239. 

State,  129  Ala.  106.  490.    %^  Alabama.  —  Louisville,  etc., 

Arkansas. — Gaines    v.    Waters,   64  R.  Co.  v.  Hall,  131  Ala.  161.     See  also 

Ark.   609;    Overton    v,   Lohmann,  67  Woodward  Iron  Co.  v.  Herndon,  130 

Ark.  464.  Ala.  364. 

Colorado,  —  Pettit  v.  People,  24  Colo.  New  Afcxico.  —  Denver,  etc.,  R.  Co. 

517.  V.  U.  S.,  9  N.  Mex.  309. 

Pennsylvania. — Forrest  v.  Buchanan,  tinder  Hawaii  Statate.  —  In  Gillespie 

203  Pa.  St.  454.  V.  McBryde,  13  Hawaii  432,  the  court 

Virginia.   —   Greever    v,    Graham  said:    "  While  it  might  be  desirable  to 

Bank,  99  Va.  547.  have  all  of  the  testimony  before  the 
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431.     See  note  i. 
433,     See  note  i. 

433,     Finding.  —  See  note  I.  See  also  APPEALS. 

court  in  many  cases,  it  is  not  necessary  tions  **  a  brief  of  the  evidence,"  and 
that  ail  the  evidence  should  be  brought  no  reason  assigned  for  the  omission,  is 
up  in  every  case.  The  statute  requires  manifestly  without  merit.  Holmes  v. 
that '  the  cause,  or  so  much  thereof  as  Sikes,  113  Ga.  580. 
may  be  necessary  to  a  full  under-  Bri«f  of  Svidenoe.  —  In  Georgia  the 
standing  of  the  question,*  shall  be  pre-  Supreme  Court  will  not  review  the  evi- 
sented.  One  wishing  to  present  to  the  dence  in  a  case  in  which  it  is  apparent 
appellate  court  for  review  the  ruling  from  the  record  that  there  has  been  no 
of  the  Circuit  Court  on  a  question  of  bona  fide  effort  made  to  brief  the  evi- 
evidence  can  clearly  bring  himself  dence  as  required  by  law,  and  when 
within  this  statute  by  embodying  in  the  document  purporting  to  be  a  brief 
his  bill  of  exceptions  a  sufficient  of  the  evidence  is  no  brief  at  all,  but  a 
amount  of  the  testimony  to  give  the  needlessly  voluminous  paper,  abound- 
appellate  court  a  clear  idea  of  the  ing  in  repetition  and  much  totally  use- 
relevancy  and  competency  of  the  evi-  less  and  irrelevant  matter.  Moore  v, 
dence  offered,  or  the  reverse,  the  Medlock,  113  Ga.  259;  McLeod  v, 
grounds  of  the  objection  and  the  Florida  Cent.  R.  Co.,  iii  Ga.  859; 
grounds  of  the  ruling  of  the  court  if  Buchanan  v.  McCIain,  no  Ga.  479; 
any  are  given."  Ansley    v,    Davidson,     no    Ga.    279; 

Xiaconstruotion  of  Bole  by  Protiding  Price  v.  Hi8:h,  108  Ga.  145.    See  also 

Judge.  —  A  bill  of  exceptions  which  con-  Culver  v.  Silver,  113  Ga.  1142. 

tains  all  of  the  testimony  as  given  by  491.     1.    Matter    of    Burdick,    112 

questions   and  answers   instead  of    a  Cal.  387;  Deering  v.  Hannah,  93  Mo. 

statement  of  the  testimony  such  as  is  App.  6t8;  Hans  v.  State,  50  Neb.  150. 

required   by   a    rule   of  court  will  be  See  also  Roberts  v.   Hopper.  50  Neb. 

stricken,  even  though  it  was  improp-  681;    Charter  Oak  Stove,  etc.,  Co.  v, 

erly  prepared  in  obedience  to  the  pre-  Rice.  108  La.  699. 

siding  judge's    requirements    that  it  Where  Question  Ii  Baised  as  to  Appll- 

should  be  constructed  in  violation  of  eability  of  InBtmetions.  —  Objections  to 

the  rule.     Louisville,  etc.,  R.   Co.   v,  the  instructions    on  the  ground   that 

Hall,  131  Ala.  t6i.  they  are  not  pertinent  and  accurate  can 

Effeot  of  Settlement.  —  The  settlement  be  determined  only  in  the  light  of  all 

of  a  bill  of  exceptions  is  equivalent  to  the  evidence  bearing  upon  them,  and 

an  affirmative  statement  that  all  the  unless  all  the  evidence  is  brought  up 

evidence  necessary  to  a  review  of  the  such  objections  will  not  be  considered. 

cause  is  incorporated  in  the  bill  of  ex-  Short  v.  People,  27  Colo.  175 

ceptions,    provided  the  contrary  does  General  Affirmative  Charge,  —  la  Ala- 

not  appear  from  the  face  of  i.he  bill  bama  it  has  been  held,  under  a  rule  of 

itself.     Denver,  etc.,  R.  Co.  z^.  U.  S  ,  court  requiring  the  evidence  to  be  given 

9  N.  Mex   309.  in  narrative  form  and  that  a  statement 

Where  Verdict  Was  Directed  for  Failore  of  the  testimony  in  extenso   shall   be 

to  Introdaoe  Certain  Evidence.  —  In  La-  given  when  the  affirmative  charge  has 

mar  v.  Gardner,  ii3Ga.  78 1,  it  was  held  been  asked  in  good  faith,  that  it  is  not 

that  a  motion  to  dismiss  a  writ  of  error  proper  to  set  forth  in  a  bill  of  excep- 

upon  the  (ground  that  all  of  the  evi-  lions  the  questions  and  answers,  but 

dence  was  not  brought  up  will  not  be  only  to  state  testimony  in  full  and  in 

sustained  where  it  appears    that   the  narrative    form    where    that    can    be 

judgment  complained  of  in  the  bill  of  intelligently     and    intelligibly    done, 

exceptions  was  the  direction  of  a  ver-  Woodward   Iron  Co.  v.  Herndon.  130 

diet  based  on  the  plaintiff's  failure  to  Ala.  364. 

introduce  certain  specified  evidence.  4dd.     1.  Alabama.  —  Northern  Ala- 

Where  Ho  Evidence  Wat  Addnced  at  bama  R.  Co.  v.  Brakefield,  123  Ala. 

Trial.  —  Where  a  case  was  tried  on  the  605,  in  which  case  it  was  held  that  a 

allegations  contained  in   the  petition  bill   of  exceptions  which  shows  only 

and  answer,  and  no  evidence  was  ad-  the  mere  '*  tendencies  "  of  the  evidence 

duced  at  the  trial,  a  motion  to  dismiss  is  insufficient. 

the  writ  of  error  because  there   was  493.     1.  Freman    v.    Marshall,  137 

not  incorporated  in  the  bill  of  excep-  Cal.  159;  Matter  of  Burdick,!  12  Cal.387. 
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438,     Taking  Case  from  Jury.  —  See  note  2. 

c.  Certification  as  to  All  the  Evidence  — (i) 

Generally.  —  See  note  4. 
43tS.     (2)  Form  of  Certificate.  —  See  note  i. 

437.  8.  Eyidenoe  Rejected  Over  Objection.  —  a.  Generally. 
—  See  note  2. 

438.  Proper  (MTer.  —  See  note  2. 

439.  b.  Questions.  —  See  notes  i,  2. 

9.  Admission  of  Evidence  Over  Objection.  —  See  note  3. 
Sarroondiiig  Faots.  —  See  note  4. 

4d3,    8.  Deering  I/.  Hannah,  93  Mo.  Criro.    391;    Spears   v.  State,  41   Tex. 

App.  618.  Crim.    527:    Nacogdoches    First    Nat. 

4.  Colorado,  —  Daam   v.   Conley,    27  Bank    v.    Hicks,    24    Tex.    Civ.   App. 

Colo.  56.  269. 

435.    1.  Snfioient  CertiiLoate.  —  The  Virginia,  —  Longley  v.  Com.,  99  Va. 

recital  in  the  bill  of  exceptions  at  the  807;  Clark  v.  Sleet,  99  Va.  381. 

closeof  the  testimony,  as  stated  therein.  West    Virginia, —  Sesler    v,    Rolfe 

that  **  this  was  substantially   all   the  Coal,  etc.,  Co..  51  W.  Va.  318. 

testimony;    the    court,   on    the    testi-  43S.    2.  What  Knit  Be  Brought  Up. 

mony  introduced,  rendered  judgment,"  — Torcy  v.  State,  41  Tex.  Crim.  543; 

etc.,  sufficiently  shows  that  all  the  evi-  Longley  v.  Com.,  99  Va.  807;  Clark  v. 

dence  upon  which  the  trial  court  acted  Sleet.  99  Va   381. 

was  set  out  in  the  bill  of  exceptions.  The  Pnrpoee  for  Which  the  ETidenoe 

Tallman  v,  Drake,  116  Ala.  262.     See  Was  Offered  must  appear.     Canno^f. 

also    Bishop    v,   Taylor,   41    Fla.    77;  State,    41   Tex.    Crim.  467.     See   also 

Baxter  v,  Coughlin,  80  Minn.  322.  Clay  v.  State,  41  Tex.  Crim.  653. 

Inenffioient  Certifloate.  —  A  bill  of  ex-  Where  Some  of  the  Evidence  Objected  to 
ceptions  reciting  that  plaintiffs*'  intro-  Is  Clearly  Inadmissible  the  action  of  the 
duced  evidence  hereinafter  specified,  trial  court  in  excluding  all  of  it  will 
and  closed/*  and  containing  no  further  not  be  reviewed  unless  the  bill  of  ex- 
statement  with  respect  to  this  evidence,  ceptions  points  out  the  portions  of  such 
fails  to  show  what  was  the  testimony  evidence  claimed  to  be  admissible, 
introduced  in  behalf  of  the  plaintiffs.  Ford  v.  State,  41  Tex.  Crim.  i. 
Bond  V.  Winn,  113  Ga.  18.  Xethod  of  Showing  Belevancy  and  Ha- 

Certifleate    Conitnied.  —  Where    the  teriality  of  Excluded  Testimony.  —  The 

certificate  of  the  trial  judge  to  a  bill  6^jM<i/J/<rM£'// is  by  incorporating  in  the 

of  exceptions  is  to  the  effect  that  "  the  bill  of  exceptions  the  expected  answer 

foregoing  "  is  all  the  evidence  intro-  of  the  witness.     Longley  v.  Com.,  99 

duced  in  the  trial  relating  in  any  man-  Va.  807. 

ner  to  the  admissibility  of  the  confes-  Where  Testimony  upon  a  Certain  Issue 

sions  testified  to  by  witnesses,  it  will  Has  Been  Excluded  on  the  Ground  that 

be  construed  as  certifying  only  that  the  the  Issue  Was  Imvtatctial^  the  expected 

bill  contains  all  the  evidence  that  re-  answers  of  witnesses  upon  such  issue 

lates   to  the  question  whether  or  not  need  not  be  incorporated  in  the  bill  of 

the    confessions     were    given    under  exceptions,  where  the  character  of  the 

such   conditions   as  the   rules  of  evi-  testimony  sought  to  be  introduced  ap- 

de nee  require  to  make  them  adniissi-  pears  from  the  argument  of  the  counsel 

ble,  and  not  that  it  contains  all   the  offering  it,  as  shown  by  the  bill.     Clark 

evidence  corroborative  of  such  confes-  v.  Sleet,  99  Va.  381. 

sions.     Short  t'.  People,  27  Colo.  175.  439.     \,  Alabama.  —  Carwile  v.  Car- 

4d7.      2.    Supreme    Lodge,   etc.,  v,  wile.  131  Ala.  603. 

Robbins,  70  Ark.  364;  Laflin  v.  Shackle-  Texas,  —  Fossett  v.    State,  41   Tex. 

ford,  (C.  C.   A.)  98  Fed.  Rep.  372,  in  Ciim.  400. 

each  of  which  cases  the  court  cited  3  West    Virginia,  —  Sesler    v.    Rolfe 

Encyc  of  Pl.  and  Pr.  427.     See  also  Coal,  etc.,  Co.,  51  W.  Va.  318. 

the  following  cases:  2.  Car  wile  v.  Carwile,  131  Ala.  603. 

Alabama.  —  Carwile  v,  Carwile,  131  8.   Texas,  —  Edens  v.  State,  41  Tex. 

Ala.  603.  Crim.  532. 

Texas,  —  Duffy    v.    State,    41    Tex.  4.   Texas,  —  McKinney   v.  State,   41 
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480.     10.  Incorporation  of  Doonmentary  Bridenee  by  Baftrenoe 

—  b.  Under  Modern  Practice.  —  See  note  3. 
433*    d.  Identification  Required.  —  See  note  i. 
43tl.    e.  Record.  —  See  note  i. 

436.    /.  Stenographic  Bill  —  (i)  Generally,  —  See  note  2. 
(2)  Incorporation  of  Reporter  s  Notes,  —  See  note  3. 

439.  g.  Narration  of  Evidence.  —  See  note  2. 

440.  11.  Charge   (see  also   supra,   V.    10.   Instructions)  —  a. 
Instructions  Given.  —  See  note  2. 

Tex.  Grim.  434;  Spears  v.   State,  41  of  publication,  and  it  was  held  that  the 

Tex.  Grim.  527.  papers  in  evidence  used  at  the  hearing 

TiwUling     QuMtioiit.  —  Where     the  of  such  motion  should  have  been  au- 

allowance  of  leading  questions  is  com-  theniicated    by  incorporating  them  in 

plained   of,   the    bill   must    show   the  the  bill  of  exceptions,  and  that  docu- 

connection   in   which    such   questions  ments  omitted  from  the  bill  of  excep- 

were  asked,  and  that  the  circumstances  tions  and  merely  referred  to  therein, 

surrounding  the  witness  did  not  au-  could  noi  be  considered. 

thorize  such  questions.     Hamilton  v.  Ponderous   Articles.  —  In    O'Neill    v. 

Sute,  41  Tex.  Grim.  599.  Chicago,  etc.,  R.  Co.,  62  Neb.  358,  it 

430*     8.  Insnfflcieiit  Beferenoe.  —  A  was  said:    **  The  evidence,  which  it  is 

bill    of    exceptions    stating    that    the  claimed  is  omitted,  consists  of  ponder- 

"  testimony  '*     filed     therewith     was  ous  articles   which    do   not  admit  of 

offered  in  evidence,  without  any  further  physical    attachment    to    the    record 

reference  or  words  of  identification,  is  proper.     These  articles  are  all  referred 

insufficient  ro    make    depositions    at-  to  in  the  written  portion  of  the  bill  of 

tached  to  the  bill  a  part  thereof.     Mc-  exceptions,  and  articles  answering  to 

Kendree  v,  Shelton,  51  W.  Va.  516.  such   reference    were   filed    with    the 

A  general    order    that  a  paper,    or  record  in  (he  case,  and  produced  at  the 

document,  or  ruling  of  the  court,  desig-  heating  in  this  court,  bearing  the  marks 

nating  the  same  by  name,  be  made  a  of  identification  of  the  official  reporter 

part  of  the  record,  without  a  bill  of  ex-  of  the  trial  court.     Their  identity   is 

ceptions,  is  not  effective  and  does  not  unchallenged,  save  in  the  course  of  the 

make  such  paper,  document,  or  ruling  argument.    Under  such  circumstances, 

a  part  of  the  record.    Such  paper,  docu-  the  articles  produced  will  be  regarded 

mem,  or  ruling  must  be  copied  at  full  as  a   part  of  the   bill  of  exceptions, 

length  in  the  order  of  court  which  di-  The   bill  of  exceptions,    therefore,  is 

rects  it  to  be  made  a  part  of  the  record,  complete  and  will  be  considered  as  a 

It  cannot  be  made  a  part  of  surh  order  part  of  the  record  in  the  case." 

and  record  by  the  words'*  here  insert.'*  43d.     1.  McKendree  v.  Shelton,  51 

Fredericksburg  v,  Wilcoxen,  158  Ind.  W.  Va.  516,  quoting  3  Encyc.  of  Pl, 

359,  citing  Close  v.  Pittsburgh,  etc.,  R.  and  Pr.  430.      See  also  Dannelley  v, 

Co.,  150  Ind.  560.  State,  130  Ala.  132. 

Bequirements  of  Statute  and  Bales  of  435,    1.  Veceiiity  to  Copy  Ballots  and 
CaUfomia.  —  Code  Civ.  Pro.  Gal.,  §  951,  Tally  Sheets.  —  In  a  proceeding  to  con- 
provides    that    "  ihe    appellant    must  test  an  election  where  the  transcript 
furnish  the  court  with  a  copy    *    *    *  contains  no  copies  of  ballots  or  tally 
of  papers  used  on  the  hearing  in  the  sheets,  a  package  sent  with  it  and  said 
court    below."      Rule   29  of    the   Su-  to  contain  such  papers  will  not  be  ex- 
preme  Court  (formerly   rule   32)  pro-  amined.     Black  r.  Pate,  130  Ala.  514. 
vides  that  on  appeal  to  the  Supreme  436.    2.  Nosier  v.  Coos  Bay  Nav. 
Court  from  the  orders  of  the  Superior  Co.,  40  Oregon  305. 
Court  "  the  papers  and  evidence  used  3.  Contra.  —  Nosier  r.  Coos  Bay  Nav. 
or  taken  on  the  hearing  of  the  motion  Co.,  40  Oregon  305. 
must  be  authenticated  by  incorporating  439*     2.    Woodward    Iron    Co.    v. 
the  same  in  a  bill  of  exceptions,  except  Herndon,  130  Ala.  364. 
when  another  mode  of  authentication  440.    2.   Trxas.  —  Ford  v.  Slate,  41 
is  provided  ty  law."     In   San    Diego  Tex.  Grim.  i. 

Sav.  Bank  v,  Goodsell,  137  Gal.  420,  a  Erroneoos  Charge  to  Begnlar  PaneL  — 

motion  was  made  to  vacate  an  order  Where  ii  is  claimed  that  the  jurors  on 
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441.    ^.Instructions  Refused.  —  See  note  2. 

Vm  Settlekevt  of  Bill  —  1.  By  Whom  Prepared.  — 
See  note  4. 

44a.     2.  By  Whom  Settled.  —  See  notes  2,  3. 
443.    1  SubmisBion  to  Adverse  Party.  —  See  note  i. 

a  special  venire  were  influenced  by  an  purpose,  the  envelope  not  being  cerii- 

erroneous  charge  to  the  regular  panel,  fied   or   referred  to  in  the  bill.     Dan- 

Ihe  bill  of  exceptions  should  be  accom-  nelley  v.  State,  130  Ala.  132. 

panied    by  proper   affidavits  showing  4.  Gifford  v.  Hess,  15  Ind.  App.  450; 

that  some  of  the  jurors  were  unduly  Blomgren  v.  Holmquest.  49  Neb.  49, 

influenced  by  such  charge.     Furlow  v.  holding  ihat  the  failure  of  a  defeated 

State,   41   Tex.   Crim.    12.      See    also  party  through  his  own  neglect  to  se- 

Murphy  v.  State,  41  Tex.  Crim.  120.  cure  a  true  bill  of  exceptions  presents 

Xarginal  Notations  —  Indiana  Statute,  no  ground  for  reversal. 

-—  Where  the  instructions  are  brought  Specifying  Portions  of  Kecord  Wliloh  Are 

into  the  record  by  marginal  notations  to  Be  Incorporated  in  Bill  of  Exoeptiona. 

under  Burns's  Stat.  Ind.  1901,  §  544,  —  It  is  the  duty  of  the  plaintiff  in  error 

without  a  bill  of  exceptions,  an  order-  or  his  attorney  10  specify  to  the  clerk 

book  entry,  set  out  in  the  transcript,  the   portions  of   the    record  which  he 

showing  that  both    parties   requested  deems  material  and  which  he  wishes  to 

the  court  to  instruct  the  jury  in  writ-  be  incorporated  in  the  bill  of  excep- 

ing,  and  that  the  court  thereupon  in-  tions,  and  unless  this  course  is  pursued 

structed  **  the  said    jury,  which   said  no  part  of  the  record  should  be  set  up 

instructions  of  the  court  are  in  writing,  by  the  clerk.     Pyne  f.  State,  113  Ga. 

and  are  filed  herein,  and  are  in  these  725. 

words,  to  wit,"  followed  by  the  instruc-  449.    2.  Gifford   v,   Hess.    15   Ind. 

tions,  does  not  sufficiently  show  that  all  App.  450;  Herren  v.  Merrilecs,  7  Okla. 

of  the  instructions  given  are  in  record.  261. 

Fulton    County   v.   Gibson,    158    Ind.  After  Judge's  Term  of  Office  Has  Ex- 

471,  in  which  case  the  court  ciud  State  pired.  —  Neither  under  the   provisions 

V.  Winstandley,  151  Ind.  495.  of  Civ.  Code  Ga.,  §  5543,  nor  under 

441.    8.  Danneley  v.  State,  130  Ala.  any  other  previous  statutes  of  that  state 

132.  is  one  who  has  been  a  trial  judge  au- 

Instmctioni  Not  Shown  Kot  to  Have  thorized  to  certify,  after  the  expiration 

Been  Given.  —  Where  it  does   not  ap-  of  his  term  of  office,  a  *'  fast"  bill  of 

pear  from  the  bill  of  exceptions  that  exceptions.     Grace  v.  Gordon,  113  Ga. 

the  court  on  a  prosecution  for  murder  88. 

did  not  instruct  the  jury  in  deflnition  Capacity  in  Which  Jnd^e  Settles  Bill  of 

of  murder  in  the  second  degree,  it  will  Exceptions.  —  The  settling  and  allow- 

be    assumed    that    such    instructions  ing  of  a  bill  of  exceptions  is  a  judicial 

were   given.     Williams   v.   State,    130  act,  and  can  only  be  performed  by  a 

Ala.  107.  judge   when  sitting  as  a  court.     The 

Insnfflcienoy  of  Mere  Deeoription  of  In-  judge  cannot  perform  such  an  act  as 
itmctions.  —  A  bill  of  exceptions  which  an  individual,  l)ut  only  when  he  is  act- 
slates  that  the  defendant  asked  and  ing  as  a  court.  Nester  r.  Carney  Bros, 
the  court  refused  to  give  instructions  Co.,  98  111.  App.  630. 
based  on  the  defendant's  plea  of  former  3.  On  Death  of  Jndge  —  Alabama  Stat- 
jeopardy  is  insufficient.  The  court  ate. —  Code  Ala.  1896,  §  622,  allows 
will  not  take  any  mere  statement  of  the  Supreme  Court  to  establish  a  bill 
what  is  instructions  which  falls  short  of  exceptions  where  the  judge  dies  or 
of  giving  their  very  language.  Dan-  his  term  of  office  expires.  Coppin  v. 
nelley  v.  Slate,  130  Ala.  132.  State,   123  Ala.  58,  in  which  case  the 

Envelope  Containing  Befased  Instmo-  judge's  term  of  office  expired  before 

tions. —  Where  in  aid  of  a  bill  of  ex-  he  had  signed  the  bill  of  exceptions, 

ceptions  which  does  not  set  forth  in  443.      1.    Nebraska,   —    Lancaster 

foil  the  .instructions  refused  there  is  County  Bank  v,  Gillilan,  49  Neb.  165, 

pinned  thereto  a  sealed  envelope  con-  DismisBal  of  Appeal. —  Edmondson  r. 

talning  what  purports   to  be  the  in-  South   Georgia   R.   Co.,   115  Ga.   790. 

structions,  the  court  will  not  look  to  See  also  Vickers  v.  Sanders,  106  Ga. 

the  envelope  or  its  contents  for  any  265. 
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444.     Failure  to  Sarre  —  Wtivw.  —  See  note  I. 
6.  Hotioe  of  SettlemeiLt.  —  See  note  2. 

449.    6.  Vpon  Whom  Service  Must  Be  Made — a.  Generally. 

—  See  note  i. 

446.    7.  Proof  of  Seryiee. — See  note  i. 

Enle  in  Vebnakft  —  Effect  of  Stiputa-  for  the  defendant  in  error  acknoirl> 

(ions   Consenting  to  Appeal,  —  In    Wil-  edg^ed   service    in   these   words:      **  I 

liams  V,  Miles,  62  Neb.  566,  a  proposed  acknowledge  service  of  a  trae  copy  of 

bill   of  exceptions   was  submitied   to  the  foregoing  bill  of  exceptions,  and 

opposing   attorneys    for    examination  further  service    thereof    is    waived." 

and  suggestions  of  amendment,   and  The  writ  uf  error  was  dismissed, 

(bey  after  examination   returned  the  Failure  to    Date   Aeknowledgmo&t    of 

bill   with  the  following  indorsement:  Servioo.  —  Though  an  acknowledgment 

**  We  consent  ihis  bill  of  exceptions  be  of  service  entered  on  a  bill  of  excep- 

allowed    and    signed."       Afterwards  tions  be  not  dated,  yet  if  it  otherwise 

another  stipulation   was  entered  into  affirmatively  appear  from  official  en- 

that  the  clerk  might  settle  and  allow  tries  thereon  that  it  was  actually  served 

the   bill   of    exceptions,    and    it    was  within  the  time  prescribed  by  law,  the 

agreed    in    such    stipulation   that  no  writ  of  error  will  not  be  dismissed  on 

amendments  would  be  suggested  by  the  ground   that  the   fact  of  service 

the  parties  seeking  to  have  the  pro-  does   not   duly  appear.     Southern  R. 

posed  bill  allowed.     It  was  held  that  Co.  v.  Barfield,  115  Ga.  724. 

the  two  stipulations   when   construed  3.  State  v.  Gawith,  19  Mont.  48,  in 

together  were  equivalent  to  an  agree-  which  case  the  court  cited  '^  Encyc.  of 

ment  that  the  bill  proposed  was  true  Pl.  and  Pr.  444-446. 

and  correct   and    that  the  clerk   was  KandatoryStatnta.— A  statute  requir- 

authorized    to  allow  the  same   under  ing    notice    is    mandatory.     State    v. 

provisions  of    Code   Civ.   Pro.    Neb.,  Gawith,  19  Monc.  48. 

§311-  445.     1.  DiimiMal  Where  BiU  Em 

What  Oonttitutas  SnAeient  Babmiasion.  Vot Been  Serrod.  —  In  Redman  v,  Hitch- 

—  A  proposed  bill  of  exceptions  is  not  ins,  113  Ga.  380,  the  court  said: 
submitted  to  the  adverse  party  or  to  **  There  was  no  appearance  for  the  de- 
his  attorney  by  leaving  it  at  the  office  fendant  in  error.  The  bill  of  exceptions 
of  the  attorney  in  his  absence.  Lan-  must  be  served  upon  the  opposite  party 
caster  County  Bank  v.  Gillilan,  49  Neb.  or  his  attorney,  or  service  of  the  same 
165.  must  be  acknowledged.     There  being 

Validity  of  Bnle  Bequiring  Senrioe  upon  neither  service    nor  acknowledgment 

▲dTano  Party.—  Rule    31   of    the   St.  thereof   in   the   present  case,   we  are 

Louis  City  Circuit  Court  requiring  bills  constrained    to    dismiss    the    writ  of 

of  exceptions  to  be  prepared  and  served  error." 

on  the  adverse  party  within  ten  days  446.  1.  Svidenoe  of  Sorrioe.  —  State 
after  any  ruling  at  special  term  which  v.  Gawith,  19  Mont.  48,  from  which 
is  excepted  to,  and  prohibiting  the  case  it  would  seem  that  it  must  appear 
signing  of  any  bill  by  the  judge  unless  from  the  recital  and  statements  of 
served  within  such  time,  is  an  abridg-  record  that  notice  was  given  of  the 
ment  of  the  rights  of  litigants  under  presentation  of  the  bill  of  exceptions. 
Rev.  Stat.  Mo.  1889,  ^2168,  which  pro-  Striet  Application  of  Bole.  —  In  Palmer 
vides  that  exceptions  taken  during  a  v,  Hughes,  84  Md.  652,  the  court  said: 
trial  may  be  reduced  to  writing  and  '*  It  is  of  great  importance  that  the 
filed  during  the  term  at  which  taken,  rule  upon  this  subject  be  definite  and 
and  it  is  the  duty  of  the  trial  judge  to  fixed  and  that  it  be  applied  with  strict- 
settle  a  bill,  if  properly  prepared  and  ness;  for  if  it  be  relaxed  it  will  in- 
presented,  at  any  time  during  the  term,  evitably  beget  contentions  that  will 
State  r/.  Withrow,  135  Mo.  376.  likely  involve  counsel,  and  sometimes 

444.    1.  Aeknowledgmont  of  Servioo.  the  court,  in  conflicts  of    recollection 

—  In  Edmondson  v.  South  Georgia  R.  as  to  the  circumstances  of  ihe  delay. 
Co.,  115  Ga.  790,  the  bill  was  not  served  as  well  as  to  the  facts  proper  10  be  in- 
and  filed  in  the  office  of  the  clerk  corporated  in  the  exception."  Quot- 
witbin  the  proper  time  after  having  in^  Westminster  v.  Shipley,  68  Md. 
boen  certified  by  the  judge.     Counsel  610. 
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446-453 


8.  Who  Must  Determine  Contents  —  a.  Generally. — 

2. 

See  note  i. 

b.  Examination  by  Trial  Judge.  —  See  note  5. 

c.  Proposals  of  Corrections.  —  See  note  3. 
IX.  Authentication —  1.  In  OeneraL  —  See  note  i. 
2.  Signature.  —  See  notes  2,  3. 

8.  By  Whom  Signed  —  a.  Trial  Judge. —  See  note  2. 

Stotutory. —  See  notes  I,  2. 


446.  8.  State  v.  Cooper,  107  Tenn. 
302  \ciiing  3  Encyc.  of  Pu  and  Pr. 
446];  Herren  v.  Merrilees,  7  Okla.  261. 

447.  1.  Oklahoma,  —  "Herren  v. 
Merrilees,  7  Okla.  261. 

ft.  Interlineatioiif  and  Notes  by  Jndg^. 
—  While  the  judge  may  supply  omis- 
sions in  a  bill  of  exceptions  by  inter- 
lineations or  notes,  any  interlineation 
or  note  which  has  the  efifect  of  show- 
ing  that  some  of  the  averments  in  the 
bill  of  exceptions  are  not  true  will 
work  a  dismissal  of  the  writ  of  error, 
when  the  bill  of  exceptions  is  certified 


The  bill  must  be  certified  as  being 
part  of  the  record  below  or  as  being 
the  original  bill.  Yankton,  etc.,  R. 
Co.  V,  State,  4q  Neb.  272. 

Certifieation  Pnmiaiit  to  Stipnlatioii  of 
Parties.  —  A  clerk  may  sign  a  bill 
under  a  stipulation  clearly  showing 
that  the  particular  bill  to  which  the 
stipulation  is  attached  is  agreed  upon 
by  the  parties  as  a  correct  bill.  Phila- 
delphia F. 'Assoc.  V,  Ruby,  49  Neb.  584. 

2.  State  V.  Briscoe,  135  Mo.  660. 

Effect  of  Alteration  after  Signature.  — 
In  Alahatna  it  is  well  settled  that  after 


to  be  true  only  '*  as  amended."    Jar-  the  judge  has  signed  the  bill  of  excep- 

riel  V.  Jarriel,  115  Ga.  23.  tions  and  court  has  adjourned,  or  the 

449.    8.  State  t/.  Cooper,  107  Tenn.  time  allowed  for  signing   the  bill  has 

202,  citing  3  Encyc.  of  Pl.  and  Pr.  448.  expired,  it  is  beyond  his  power  to  alter, 

Practice  on   Proposals  —  Unreasonable  modify,  or  extend  it.     Louisville,  etc.. 

Delay  in  Making  Correction.  —  While  a  R.  Co.  e^.  Malone,  116  Ala.  604. 

party  to  whose  attorney  a  bill  of  ex-  3.  Missouri,  —  State  v.  Briscoe,  135 

ceptions  has,  under  the  Civil  Code  Ga.,  Mo.  660,  in  which  case  the  bill  of  ex- 

§  5545*  been  returned  for  correction  is  ceptions  not  having  been  signed  the 

entitled    to     reasonable    time    within  Supreme  Court  affirmed  the  judgment 


which  to  meet  and  remove  the  judge's 
objections  thereto,  the  latter  has  no  au- 
thority to  extend  for  an  unreasonable 
period  (he  right  of  such  party  to  tender 
a  correct  bill  of  exceptions.  This  is  a 
matter  which  is  regulated  by  statute, 
and  as  to  which  the  judge  has  no  dis- 
cretionary powers.  Accordingly,  if  a 
bill  of  exceptions  be  so  returned  to 
counsel,  and  a  true  and  correct  bill  of 


without  looking  into  the  evidence  or 
any  of  the  rulings  made  during  the 
trial.  See  also  Scaggs  v.  Western 
Home  Town  Mut.  F.  Ins.  Co.,  94  Mo. 
App.  88. 

453.  2.  McFarlane  v.  Johnson,  64 
Ark.  597  [wherein  the  court  cited  3 
Encyc.  of  Pl.  and  Pr.  452];  GifiTord  v. 
Hess,  15  Ind.  App.  450. 

Necessity  to  Sign  Bill  in  Open  Gonrt.  — 


exceptions  be  not  tendered  until  after  The  signing  of  a  bill  of  exceptions  is 

the  lapse  of  seven  months,  the  delay  the  act  of  the  judge,  and  not  of  the 

not  being  occasioned  by  providential  court,  and  it  is  not  essential  that  it  be 

cause,  the  judge  is  without  power  to  done  in  open  court.     Chicago  v.  South 

then  certify,  and  the  writ  of  error  must  Park  Com'rs,  169  111.  387. 

be    dismissed.      Sutton    v.    Valdosta  453.     1.  Scott  v.  Overall,  50  Neb. 

Guano  Co.,    115   Ga.    794.      See    also  144,  in  whjch  case  the  court  cited  3 


Parkman  v.  Dent,  109  Ga.  289. 

461.  1.  Alabama.  —  Sterrett  t/. 
Davie,  129  Ala.  269;  Louisville,  etc., 
R.  Co.  V.  Malone,  116  Ala.  604. 


Encyc.  of  Pi.,  and  Pr.  453. 

In  Mississippi  a  Special  Jndge  ap- 
pointed  by  the  governor  to  preside  in  a 
particular    case,    under   Const.    Miss. 


Form  of  Certiiicate.  —  In  authentlcat-  1890,  §  165,  authorizing  such  appoint- 
ing a  bill  of  exceptions  the  clerk  must  ments,  where  the  regular  judge  is  dis- 
ceriify  that  it  is  either  the  original  or  qualified,  is  empowered  to  approve  the 
a  copy.  Merrill  v.  Equitable  Farm,  stenographer's  report  of  the  evidence 
etc..  Imp.  Co.,  49  Neb.  198.  and  to  sign  a  bill  of  exceptions  in  the 
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494.    li.  Special  Judge.  —  See  note  3. 

433.    c.  After  Death  or  Resignation  of  Trial  Judge 

—  Hew  Trial.  —  See  note  I. 

456.    /.  Ex-judge. —  See  note  I. 

4.  Where  Signed.  —  See  note  3. 
4«S7.     6.  How  Shown.  —  See  note  2. 

6.  Sealing  —  Conmion  Law.  —  See  note  4. 
What  Beal  Beqoired.  —  See  note  5. 

7.  Certification  —  a.  B Y  J  u  dge  —  sututory.  —  See  note  2. 


cause,  although  the  statute  (Code  MisA.  the   seal    was  omitted   through   inad- 

1892,  ^§  920,  921,  and  Laws  1896,  p.  91)  vertence,  and  a  motion  to  strike  out  the 

may  seem  to  bt  inconsistent  therewith,  bili  was  denied  and  the  plaintiff  in  error 

Lopez  V.  Jackson,  79  Miss.  460.  was  given  leave  to  withdraw  the  bill  for 

filature  l^  Prisident  of  Board  of  the  purpose  of  hiving  the  same  sealed. 
Sapc^vlson.  —  In  Mississippi  only  the  6.  Paoket  Traniferring  Bill  —  Envelope 
president  of  the  board  of  supei visors  Containing  Instmctioiii.  —  In  Dannelley 
can  sign  a  bill  of  exceptions  upon  ap-  v.  State,  130  AU.  132,  a  bill  of  excep- 
peal  from  a  judgment  of  said  boa  d  to  tions  was  accompanied  by  a  sealed 
the  Circuit  Court,  under  Code  Miss,  envelope  v^hich  purported  to  contain 
1892.  ^  79,  so  providing,  and  in  case  instructions  which  were  refused.  The 
of  his  ref  us-il  he  may  be  compelled  to  envelope  was  not  authenticated  or  re- 
do so  by  mandamus.  Roach  v,  Talla-  ferred  to  in  the  bill,  and  the  court  re- 
hatchie  County,  78  Miss.  303.  fused  to  consider  it. 

45«l.    8.  McFarlane  v,  Johnson,  64  46§.    2.  Effect  of  Defeotive  Certiiioate. 

Ark.    597,    wherein    the   court  cited  3  — G<vinn    v.  Almand,    113   Ga.    1152, 

Encyc.  of  Pi.,  and  Pr.  453.  wherein   the   writ    of    error   was  dis- 

454.  3.  Acting  Judge. —  A  motion  missed;  Johnson  v.  Equitable  Loan, 
to  strike  a  bill  of  exceptions  from  the  etc..  Co.,  113  Ga.  1153. 

files  on  the  ground  that  the  cause  was  Additional    Certificate    Begarded    as 

heard  by  a  judge  acting  temporarily  Sarplnsage.  —  A  bill  of  exceptions  duly 

and   the   bill  of  exceptions  signed   by  and    regularly   certified    according   to 

him  when  not  presiding  as  judge  will  be  law  will  not  be  vitiated  by  an  additional 

denied,  where  the  affidavit  in  support  certificate  following  the  one  required 

of  the  motion  fails  to  show  that  he  was  by  statute.     In   such   a  case  the  ad- 

not  then  the  acting  judge,  though  not  ditional  certificate  may  be  ignored  and 

sitting    in    open    court.      Chicago    v.  treated      as       harmless      surplusage. 

South  Park  Com*rs,  169  III.  387.  Dyson  v.  Southern  R.  Co.,  iT3Ga.  327; 

455.  1.  Where  There  Is  a  Biipnte  as  Planters',  etc.,  Mut.  F.  Assoc,  v.  De 
to  What  the  BiU  Should  Contain,   the  Loach,  113  Ga.  802. 

successor  of  the  judge  cannot  sign  it.  Failure  of  Certificate  to  Embraoe  Pro- 

The  proper  practice  in  such  case  is  to  oeedingt  in  Impaneling  Jury. —  In  Coil 

send   the  case   back    for  a  new  trial,  i'.  State.  62  Neb.  15,  the  certificate  of 

Henrichsen  v.  Smith.  29  Oregon  475.  the  trial  judge  was  as  follows:    '*  Now, 

456.  1.  Montana.  —  See  also  Moo-  I,  the  said  judge,  do  hereby  certify  that 
tana  Ore  Purchasing  Co.  v.  Lindsay,  this  bill  of  exceptions  contains  all  the 
25  Mont.  24.  testimony  adduced  or  offered  by  the 

8.  Out  of  Circuit.  —  Chicago  v.  South  plaintiff  and  defendant  on  the  iiial  of 

Park    Com'rs,    169   III.    387,    citing   3  said  cause,  all  of  the  objections  to  the 

Encyc.  of  Pl.  and  Pr.  456.  admission  of  testimony,  all  the  rulings 

457.  2.  Where  Authentication  Has  of  the  court  on  such  objections,  and 
Been  Lost.  —  A  bill  of  exceptions  may  all  of  the  exceptions  taken  10  such  rul- 
be  considered  upon  satisfactory  proof  ings  at  the  time,'*  etc.  It  was  held 
of  its  proper  authentication,  though  that  such  certificate  did  not  embrace 
the  authentication  has  been  lost,  the  proceedings  had  and  taken  in  im- 
WVnters  v.  Means,  50  Neb.  209,  the  re-  paneling  the  jury,  and  that  conse- 
port  of  which  case  does  not  disclose  quently  alleged  errors  in  such  proceed- 
how  the  showing  was  made.  ings  could  not  be  considered. 

4.  Omission  of  Seal  by  Inadvertence.  —  Iniufficienoy  of  Qualified  Certificate.  — 

In   Williams  v.   People,  25  Colo.  251,  When  a  bill  of  exceptions  recites  that 
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459.  b.  By  Clerk.  —  See  note  i. 

Original  and  Copy.  —  See  note  3. 

X.  Time   fob   Ssttlexsht   akd   Siovatu&e  —  1.  In 
General.  —  See  note  4. 

460.  See  note  i. 

a  demurrer  to  a  petition  was  sustained  Montana,  —  Burns    v.    Napton,    26 

and  that  the  plaintiff  excepted  to  this  Mont.  360 

ruling,  and  ihecertificarteof  the  judge,  Kotion  to  Strike.—  A  bill  of  excep- 
instead  of  verifying  without  qualifica-  tions  not  signed  within  the  time  re- 
lion  the  bill  of  exceptions  as  written,  quired  by  law  will  on  motion  be 
embraces  a  statement  to  the  effect  that  stricken.  Richter  v,  Koopman,  131 
before  the  court  passed  upon  ihe  de-  Ala.  399. 

murrer  counsel  for  the  plalutifl  in-  TTnnooessary  or  TTnreatonable  Delay. — 
formed  the  court  that  they  did  **  not  There  should  be  no  unnecessary  or  un- 
care  to  submit  any  argument  nor  to  reasonable  delay  in  settling  a  bill  of 
resist  the  demurrer,"  and  the  judge  exceptions  because  it  consists  largely 
signed  the  order  of  dismissal,  **  con-  of  statements  regarding  the  truth  of 
sidering  it  a  consent  order,"  such  bill  which  the  memory  of  the  court  and 
of  exceptions  is  not  duly  certified,  and  those  engaged  in  the  case  must  be  de- 
presents  no  question  for  determination  pended  upon.  O'Haire  v.  Burns.  25 
by   the    Supreme   Court.      Gwinn    v,  Colo.  158. 

Almand,    113    Ga.    1152;    Johnson    v.  Within  Time  Fixed  by  Order  of  Court. 

Equitable  Loan,  etc.,  Co.,  113  Ga.  1153.  —  In  Cohrado  i(  is  well  settled  that  in 

See  also  Taylor  v.   Howard,  112  Ga.  order  to  constitute  the  bill  of  excep- 

347;  McCullough  Export  Lumber,  etc.,  tions  it  must  be  signed  and  scaled  by 

Co.    V.    National    Bank,    iii    Ga.   132;  the  trial  judge  in  the  time  fixed  by  the 

Sancres  v.  State,  no  Ga.  260;  Fort  v.  order  of  the  court.    Williams  z^.  People, 

Sheffield,    108   Ga.    781;    Woodrufi    v,  25  Colo.  251. 

Swann,  105  Ga.  510:  Hawkins  v,  Ameri-  Freenmption  that  Bill  Was  in  Time.  — 

cus.  102  Ga.  786.  The   all-important   jurisdictional    fact 

459.     1.  Pettit  V.  People,  24   Colo,  that  the  hill  of  exceptions  was  in  time 

517;  Spurck  V.  Dean,  49  Neb.  66;  Derse  is  not  a  legitimate   subject-matter  of 

V.  Straus,  49  Neb.  665.     See  also  Berry  bare  presumption,  but  must  be  made 

V.  Chicago,  etc.,  R.  Co.,  158  Ind.  668;  affirmatively  to  appear  either  from  the 

R.  G.    Marcy  Mfg.   Co.   v.   Flint,  etc..  bill  of  exceptions  or  the  transcripf  of 

Mfg.  Co.    is8  Ind.  173.  the  record    accompanying   the   same. 

In  Hebraika  a  bill  of  exceptions  must  American  Freehold  Land    Mortg.  Co. 

be  authenticated  by  the  certificate  of  v.   Walker,    115    Ga.    737;    Evans    v, 

the  clerk  and  identified  as  a  bill  of  ex-  State,  112  Ga.  763.     See  also  Bourquin 

ceptions,  otherwise  it  will  not  be  con-  v,  Bourquin,  no  Ga.  440;  Regopoulas 

sidered.     Royse  v.  State  Nat.  Bank,  50  v.  State,  115  Ga.  232;  Williams  v.  State, 

Neb.  16;  Chicago  Lumber  Co.  v,  Ben-  115  Ga.  588;  McDaniel  v.  Allison,  115 

jamin,  50  Neb.  143:  Reuiher  v,   Zim-  Ga.  751. 

bleman,    50    Neb.    165:    Behrends    v.  460.     X.Alabama,  —  Tisdale  7*.  Ala- 

Beyschlag,    50    Neb.    304;    Berger  v.  bama,  etc.,  Lumber  Co.,  131  Ala.  456. 

Lincoln  County,   50  Neb.  687,   Town  Ignorance  of  Time  Within  Which  BUI 

V.   Missouri    Pac.    R.    Co.,    50    Neb.  Should  Be  Filed.  —  In  Ingrim  c/.  Epper- 

768.  son,    137   Cal.    370,    it   was   held   that 

8.  See  Dannelley  v.  State,  130  Ala.  ignorance  of  the  lime  within  which  a 

132.  statement  or  bill  of  exceptions  must  be 

4.  Alabama,  —  Richter  v,  Koopman.  prepared   and   served,  cannot   be  the 

131  Ala.  399;  Tisdale  v,  Alabama,  etc.,  result  of  mistake  or  surprise  or  inad- 

Lumber  Co.,  131  Ala.  456;  Sterrett  v.  verience,  and  that   neglect  to  prepare 

Davie,  129  Ala.  269.  and  serve  it  within  the  time  prescribed 

California,  —  Smith   v,   Jordan,    I22  by  the  code  is  not  excusable. 

Cal.  69.  Bemedy  by  Motion  to  Strike  Oat  Aseign- 

Georgia.  —  American  Freehold  Land  ments  of  Error.  —  Where  a  bill  of  excep- 

Mortg.  Co.  V,  Walker,  115  Ga.  737.  tions  is  not  signed  wiihin  the  time  lim- 

Illinois,  —  Nesler    v.    Carney    Bros,  iled  by  statute  the  court  will,  on  motion, 

Co.,  98  111.  App.  630.  strike   out   the    assignments  of  error 
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461,    2.  Construction  of  Statutes.  —  See  notes  i,  2. 
469.    3.  Rule  of  Court.  —  See  note  i . 

4.  After  Appeal  Taken.  —  See  note  3. 

463.     7.  During  Term.  —  See  note  i . 
467.    8.  Extension  by  Motion.  — See  notes  2,  3. 

based  on   rules   which   are  shown  to  must  be  filed  within  the  time  fixed  by 

such    bills  of    exceptions.      Alabama  such  order,  and  that  the  mere  consent 

Midland  R.  Co.  v.  Brown,  I2g  Ala.  282.  of  the  appellee  for  the  signing  ot  the 

Computatioii  of  Tinw  —  Whore  tho  Last  bill  thereafter  is  not  sufficient  to  avoid 

Day  It  Sonday  ihe  bill  may  be  presented  the  provisions  of  the  statute.     Tisdale 

and  allowed  on  the  succeeding  Mon-  v.  Alabama,  etc..  Lumber  Co.,  131  Ala. 

day.      Enck  v,  Gerding,  63  Ohio   St.  456. 

175.  40d,     1.  McElvain  v,  Bradshaw,  30 

401.     1.  Alabama,  —  Tisdale  z'.  Ala-  Oregon    569,   citing   3    Encyc.   ok  Pl, 

bama,  etc..  Lumber  Co.,  131  Ala  456;  and  Pr.  462. 

Capital   Ciiy  Ins.  Co.   v.  Coheld,  131  8.  Capital  City  Ins.  Co.  tr.  Cofield, 

Ala.  iq8;  Alabama  Midland  R.  Co.  v.  131  Ala.   198;  Louisville,  etc.,  R.  Co. 

Brown.  129  Ala.  282;  Sterrett  i/.  Davie,  v.  Murphree,  129  Ala.  432. 

129  Ala.  269.  465.     1.  Colorado.  —  Robinson     v, 

Arkansas,  —  McFarlane  v.  Johnson,  Denver,   etc.,    R.    Co.,    24   Colo.   98, 

64  Ark.  597.  wherein  the  court  cited  Ritchey  v,  Peo- 

California,  —  Smith    v.   Jordan,    122  pie,  23  Colo.  314. 

Cal.  69.     See  also  Ingrim  v,  Epperson,  Afaryland,  —  Palmer  v.  Hughes,  84 

137  Cal.  370.  Md.  652. 

Georgia.  —  Dyson     v.    Southern    R.  More  than  Thirty  Days  After  A^jovrn- 

Cn.,  X13  Ga.  327.     See  also  Sutton  v,  ment.  —  A  direct  assignment  of  error 

Valdosta  Guano  Co.,  115  Ga.  794.  upon  a  ruling  made  during  the  trial  of 

Kentucky.  —  Turner   v,  Johnson,  35  a  civil   case  is  presented  too  laie  for 

S.  W.  Rep.  923,   t8  Ky.   L.  Rep.  202,  consideration  by  the  Supreme   Court 

(Ky.  1895)  31  S.  W.  Rep.  1028.  when  it  first  appears  in  a  bill  of  excep- 

Nehraska,  —  Horbach  v.  Omaha,  49  tions  tendered  more  than  thirty  days 

Neb.  851.  after  the  adjournment  of  the  term  at 

Ohio.  —  Riverside     Rubber    Co.    v.  which  such  ruling  was  made;  and  un- 

Midland  Mfg.  Co.,  63  Ohio  St.  66.  less  it  affirmatively  appears  that  a  bill 

Texas,  —  Harper  v.   State,   41  Tex.  of  exceptions  embracing  such  an  as- 

Crim.  353.  signment  of  error  was,   with   respect 

2.  Riverside  Rubber  Co.  v.  Midland  thereto,  tendered  in  due  time,  the  Su- 

Mf^;.  Co.,  63  Ohio  St.  66.  preme  Court  is  without  jurisdiction  to 

Bule    in    Criminal   Gates.. —  In   New  pass  upon  that  assignment.     American 

Mexico  it  has  been  held  that  the  rule  of  Freehold  Land  Mortg.  Co.  v.  Walker, 

construction  of  statutes   defining   the  115  Ga.  737;  McDaniel  v.  Allison,  115 

time  for  the  settlement  of  bills  of  ex-  Ga.    751.     See  also    Heery    v.    Burk- 

ceptions  is  the  same  in  criminal  as  in  halter,  113  Ga.  104.3. 

civil  cases,  and  that  a  judge  has  no  au-  467.    2.  Disoretion    of   Court.  —  In 

thority  to  extend  the  time.     Haynes  v.  California    the   extension  of  the  time 

U.  S.,  9  N.  Mex.  519.  rests  within   the  discretion  of  the  Su- 

Effeot  of  Amendment  After  Expiration  perior  Court,  and  the  court's  exercise 

of  Time.  —  Where  the  bill  of  exceptions  of  discretion  will  not  be  disturbed  on 

is  not  signed  within  the  proper  time  appeal  unless  it  shall  be  made  clearly 

an  amendment  made  and  signed  long  to  appear  that  there  was  an  abuse  of 

after  the  time  allowed  for  filing  the  bill  discretion.     Ingrim    v.   Epperson,  137 

has  expired  cannot  give  validity  to  it.  Cal.  370. 

McFarlane  v.  Johnson,  64  Ark.  597.  8.  Order  of    Eztenelon    Conitmed.  — 

Effect  of  Extension  of  Time  — Further  Where  an  order  extending  the  time  for 

Extension.  —  In   Alabama   it   has  been  signing  a  bill  of  exceptions  in  vacation 

held  under  a  statute  which  allows  the  provides  only  for  a  bill  of  exceptions 

court   to  extend   the  time   where   the  on  a  motion  for  a  new  trial,  a  bill  of 

parties  agree  in  writing  for  an  exten-  exceptions  for  matters  arising  on  the 

sion,  that  where  there  is  an  order  raak-  original  trial  cannot  be  signed  under 

ing  an  extension  the  bill  of  exceptions  said  order,  and  if  signed  in  vacation 
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Dixon,  12  Colo.  App.  525;  Van  Duzer 
V  Towne,  12  Colo.  App.  4. 

Mitdiiippi  Statute.  —  Under  Act  Miss. 
1896  (Laws  1896,  p.  91),  regulating  the 
preparation  and  auibeniication  of 
stenographers*  notes  and  bills  of  excep- 
tions, the  judfre  in  vacation,  before  the 
expiration  of  the  sixty  days  allowed  by 


468*    9.  Signature  Aftef  Term— a.  Order  Extending  Time. 
—  See  note  i . 

469.  *.  By  Consent.  —See  note  i. 

470.  c.  When  Order  Must  Be  Made.  — See  note  i. 
47a,    h.  Definition  of  Time  in  Order.  —  See  note  2. 
474.    k.  Neglect  6y  Judge. —  See  note  i. 

10,  What  Becord  Must  Show  — ^^.  Generally.  —  See 
note  2. 

will  not  be  reviewed  on  appeal.    Henry 
V,  Couch,  132  Ala.  570. 

469*  1.  McElvatn  v,  Bradshaw,  30 
Oregon  569,  citing  3  Encyc.  of  Pl.  and 
Pr.  468. 

Oregon.  —  See  Henrichsen  v.  Smith, 
29  Oregon  475. 

It  Ii  Only  upon  Due  Showing  of  Dili- 
gence thai  a  judge  can  extend  ihe  time  law  therefor,  can  extend  thirty  days* 
for  submission  of  a  proposed  bill  of  ex-  additional  time  within  which  a  bill  of 
ceptions  beyond  forty  days  from  the  exceptions  may  be  prepared  and  au- 
adjournmentof  the  term.  Horbach  v,  thenticated.  Louisville,  etc.,  R.  Co.  v, 
Omaha,  49  Neb.  851,  in  which  case  it  McDonald,  79  Miss.  641. 
was  held  that  the  fact  that  the  appel-  473.  2.  See  McElvain  v,  Bradshaw, 
lant  had  been  diligent,  and  ihat  the  30  Oregon  569. 

delay  was  caused  by  the  default  of  the  4T4.     1.   Williams    v.    People,    25 

stenographer  who  prepared  the  bill,  did  Colo.  251;  Liverpool,  etc..  Ins.  Co.  v. 

not  •  authorize   the  submission  of   the  Kearney,  2  Indian  Ter.  67,  in  which 

bill  after  the  expiration  of  eighty  days  cases  the  court  cited  3  Encyc.  of  Pl. 

from  the  adjournment  of  the  term.  and  Pr.  474. 

469.    1.  Objection  Waived.  —  Where  "  The  Season  for  this  BnliiLg  is  that, 

the   bill   of  exceptions   is   not  signed  when  the  party  has  prepared  his  bill 

until  after  the  adjournment  of  the  term,  and  tendered  it  to  the  judge  within  Ihe 

nevertheless  a  party  by  his  conduct  in  time  allotted,   he   has   performed  his 

negligently  failing  to  take  advantage  duty,  and  the  failure  of  the  judge  to 

in  apt  time  of  such  irregularity  waives  sign  and  seal  within  such  time  would 

the  point.     Robinson  v,  Denver,  etc.,  arise  from  no  fault  on  his  part."     WiU 

R.  Co  ,  24  Colo   98.  liams  v.  People,  25  Colo.  251,  quoting 

By  a  Stipulation  of  the  Partiee  the  time  Fechheimer  v.  Trounstiene,  12  Colo. 

282. 

2.  How  Seasonable  Tender  Shown.  —  In 
determining  whether  or  not  a  bill  of 
exceptions  has  been  tendered  to  the 
trial  judge  within  the  time  prescribed 
by  taw.  reference  may  be  had  to  either 

vacation,  at  chambers,  tbe  judges  of  the  bill  of  exceptions,  the  certificate  of 

the  courts  of  record,  in  their  respective  the    judge,   or    the   transcript  of   the 

districts  and  counties,  may  hear  and  record.      Bonds  v.    Berdett,    113    Ga. 

determine  any  and   all   motions  and  113,  per  Lewis,  J.,  citing  among  other 

demurrers.*'     In  Winter  v.  People,  27  cases  Evans  v.  Slate,  112  Ga.  763. 

Colo.    136,    tbe    court    said*      "The  A  Record  Entry  of  the  Filing  of  Origi- 

words  '  all  motions'  are  broad  enough  nal  Papers  in  a  cause  sufficiently  shows 

to  include  a   motion  after  final  judg-  the  filing  of  a  bill  of  exceptions,  such 


may  be  extended,  and  the  order  extend- 
ing the  time  may  be  made  by  a  judge 
in  vacation.     Payne  v.  Long,  131  Ala. 

470.     1.  Colorado    Statute.  —   Code 
Colo.,  §  408,  provides  as  follows*    "In 


ment  for  additional  time  for  tendering 
a  bill  of  exceptions;  but  we  think, 
taking  the  section  as  a  whole,  *  mo- 
tions '  are  restricted  to  interlocutory 
applications  made  during  the  pendency 
of  the  cause  in  court,  and  do  not  em- 
brace such  as  are  made  after  final  judg- 
ment."    Citing  Beulah  Marble  Co.  v. 


bill  being  an  original  paper  within 
Rev.  Stat.  Ohio,  §  6716.  Myers  v, 
Jenkins,  63  Ohio  St.  loi. 

Presumption  that  Bill  Was  Filed  in  Time. 
—  In  Chism  v.  Barnes.  104  Ky.  310, 
wherein  there  was  an  order  reciting 
that  "  the  bill  of  exceptions  heretofore 
tendered  by  the  defendant  on  a  former 
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476.    XL  Fiiivo  Bill  —  1.  Generally.  —  See  note  3. 

478.  Effect  of  Failare  to  File  in  Time.  — See  note  I. 

479.  2.  Where  Filed.  —  See  note  1 . 

481.    5.  EztenBion  of  Time  — a.  Generally.  —See  note  i. 

day  of  the  present  term  having  been  47§.     1.   Texas.    —   Highsmith    v, 

examined  by   the   court   was  signed.  State,  41  Tex.  Crim.  32. 

sealed,"  etc.,  it  was  held  that  k  was  In  MiMOnri.  —  Girdner  v,  Bryan,  94 

to  be  presumed  that  the  bill  was  ten-  Mo.   App.  27,  in  which  case  the  bill 

dered  in  time.  was  filed  out  of  time  and  was  disre- 

Settlement  Preenmed.  —  Where  a  n  otice  ga rd ed . 

for  a  new  trial  states  that  the  motion  After  Settlement  and  Signature  a  bill 

will   be  made  on  a  bill  of  exceptions  of  exceptions  in  Montana  becomes  a 

thereafter  to  be  settled,  and  it  appears  part  of  the  record,  and  hence  will  not 

that  such  motion  was  so  made,  the  ap-  be   stricken   even   though   it  must  be 

pellate  court  will  presume  that  the  bill  disregarded  because  not  filed  in  time, 

was  settled  before  the  hearing  and  de-  Kranich  v.  Helena  Consol.  Water  Co., 

cision  of  the  motion,  though  it  appears  26  Mont.  379. 

that  the  bill  was  settled  on  the  same  479.    1.  Colorado,  —  Pettit  v.  People, 

day  on  which  the  motion  for  the  new  24  Colo.  517. 

trial  was  heard.     Pendo  v.  Beakey,  15  Indiana, — Gi£Ford  v,   Hess,  15  Ind. 

S.  Dak.  344.  App.  450. 

476.    3.  Louisville,  etc.,  R.  Co.  v,  4S1.     1.  Jordan   v,  Jordan,  48  W. 

Malone,    116    Ala.   604,    wherein    the  Va.  601,  rtVi«f  2  Encyc.  of  Pl.  and  Pr. 

court  cited  3  Encyc.  of  Pl.  and  Pr.  476.  481.     See  also  National  Union  v.  StoU, 

See  also  the  following  cases:  65  Ohio  St.  547;  Harris  v,  Mercur,  202 

Colorado,  —  Pettit  v.  People,  24  Colo.  Pa.  St  313. 

517.  An  Unauthoriied  Exteniion  of  Time  for 

Indiana,  —  Berry   v,   Chicago,    etc.,  Filing   a   bill   of    exceptions   will   not 

R.  Co.,  158  Ind.  668,  which  case  was  operate  as  an  extension   of  the  time 

decided     under    Burns's    Stat.    Ind.,  for  signing,  though  the  latter  extension 

§6380/  Gifford  V,  Hess,  15  Ind.  App.  be  authorized    by  statute.      National 

450.  Union  v.  Stoll,  65  Ohio  St.  547. 

Missouri,  —  Wilson  v.  St.  Louis,  etc..  In  Utah  the  time  for  filing  the  bill 

R.  Co.,  167  Mo.  323;  State  v,  Rolley,  may  be  extended  by  order  of  the  court. 

135   Mo.  677;    Jaco  V.  Southern   Mis-  See  Rev.  Stat.  Utah,  §  3329;  Olson  v. 

souri,  etc.,  R.  Co.,  94  Mo.  App.  567.  Oregon   Short   Line   R.   Co.,  24  Utah 

Montana,  —  Burns    v,    Napton,    26  460;  Gorringe  v.  Read,  24  Utah  455. 

Mont.  360.  Appeal  from  Order  Extending  Time.  — 

Texas  —  Harper  v.   State,   41  Tex.  In  Kaltschmidt  v.  Weber,  136  Cal.  675, 

Crim.  353.  after  a  judgment  of  nonsuit  had  been 

Computation   of   Time.  —  Where    an  entered  the  plaintiff  served  upon  the 

order  of  court  gives  a  party  **  until  "  a  defendant  a  proposed  bill  of  exceptions 

certain   day  to  file  his  bill  of  excep-  lo  be  used  upon  his  motion  for  a  new 

tions,  the  bill  may  be  filed  on  the  day  trial,   to  which  the  defendant  served 

specified    as    the    limit  of    the    time,  proposed  amendments.    Thereafter  the 

Blalock  V.  State,  108  Tenn.  185.  defendant  objected  to  the  settlement 

Parol  Evidence  Is  Admissible  to  show  of  the  bill   upon   the   ground   that  it 

that  the    bill    was  signed   at  a   time  was  not  presented  within  the  time  al- 

when  the  judge  had  no  power  to  act.  lowed  by  law,  and  the  plaintiff  applied 

Louisville,  etc.,  R.  Co.  v.  Malone,  it6  to  be  relieved  from  his  neglect  upon 

Ala.  604.  the  ground  that  it  was  excusable  and 

Bill  of  Exceptions  Containing  Evidence  owing  to  inadvertence,  whereupon  the 

'— Indiana  Statute. —  Under  Act   Ind.  court  granted  the  plaintiff's  motion  for 

1897,  p.  244,  a  bill  of  exceptions  con-  relief.     It   was    held    that    the    order 

taining  the  evidence  must  be  filed  in  granting  such  motion  was  not  appeal- 

open  court  or  with  the  clerk  after  it  has  able,  it    not   being   *' a  special  order 

been  approved  and  signed  by  the  trial  made  after  final  judgment"  within  the 

judge,  otherwise  the  evidence  will  not  meaning  of  Code  Civ.  Pro.  Cal.,  §  963, 

be  reviewed.     Kirkman  v.  State,  158  subd.  2.     It  was  declared  that  the  ac- 

Ind.  156.  lion  of  the  court  in  the  settlement  of 
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48S.    8.  How  Filings  Shown  —  a.  Generally.  —  See  notes  i ,  2. 
487.     Xn.  C0N8TITITTIHG  Pabt  of  Becokd.  —  See  note  2. 

489.  xm  Remedy  fob  Befusal  to  Settle  Aim  Siov  —  2. 
Appropriate  Bemedy  for  Beftual  —  Mandamus  —  a.  Generally.  — 
See  note  2. 

490.  Xandamiu.  —  See  note  I. 

491.  c.  Scope  of  Writ  —  (i)  Generally,  —  See  note  i. 

(2)   When  Judge  Will  Be  Compelled  to  Act  —  Inoorreet  BiU. 
—  See  note  2. 

Cannot  Act  Arbitrarily.  —  See  note  3. 
499,     Other  InatanoM.  —  See  note  I. 

the  bill  shonld  have  been  incorporated  the  bill  is  signed  by  the  trial  judge  it 

in  the  record  on  the  motion  for  a  new  becomes  a  part   of  the  record  in  the 

trial,  and  that  the  court's  action  could  cause,  and  the  original  is  not  sent  to  the 

be  reviewed  on   an   appeal   from  the  Supreme  Court  but  the  clerk  certifies 

order  made  on  such  motion.  it  as  a  part  uf  the  record  of  the  pro- 

In   Montana    an    order    made  after  ceedings  below.     Glaser  v.  Hackett,  38 

judgment  and  which  extends  the  time  Fla.  84. 

for  filing  a  bill  of  exceptions  is  an  ap-  4S9.    2.  McElvain  v,  Bradshaw,  30 

pealable  order,  under  Code  Civ,  Pro.  Oregon  569,  citing  3  Encyc.  of  Pl.  and 

Mont..  §  1722,  which  authorizes  an  ap-  Pr.  489. 

peal  from  any  special  order  made  after  Kansas,  —  See  McClure  v.  Scales,  64 

final   judgment.      Beach    v.   Spokane  Kan.  282. 

Ranch,  etc  ,  Co.,  21  Mont.  184.  Mississippi.  —  Roach  v.  Tallahatchie 

4S5,     1.  Indiana,  —  Harris  v.  State,  County,  78  Miss.  303. 

155   Ind.  15,  which  case  was  decided  490.    1.  Tennessee, — Slate  t^.  Cooper, 

under  Burns's  Stat.  Ind.  1894,  §  1916,  107  Tenn.  202. 

Missouri,  —  State  v,  RoUey,  135  Mq.  491.     1.  State  v.  Cooper,  107  Tenn. 

677.  202,  citing^  Encyc.  of  Pl.  and  Pr.  491. 

"Short  Becord."—  In   Missouri  it  is  8.  Slate   v.   Cooper,    107  Tenn.  202. 

necessary  that  at  least  some  minute  to  citing  3  Encyc.  of  Pl.  and  Pr.  491. 

show  the  filing  of  exceptions  should  Amendments.  —  Mandamus   will    not 

appear  in  the  abstract  upon  an  appeal  lie  to  compel  the  trial  judge  to  amend 

founded  on  a  **  short  record;"  other-  a  bill  of  exceptions  by  incorporating 

wise  an  appellate  court  cannol  review  particular  matters  therein.     Montana 

the  bill  of  exceptions  as  part  of  the  Ore   Purchasing    Co.    v,    Lindsay,   25 

record.      Jaco  v.   Southern   Missouri,  Mont.  24. 

etc.,  R.  Co.,  94  Mo.  App.  567,  in  which  8.  State   v.  Cooper,   107  Tenn.  202, 

case  ihe  court  r/Vrv/Clements  v.  Turner,  citing  3  Encyc.  of  Pl.  and  Pr.  491. 

162  Mo.  466;  Rickeiis  v.  Hari,  150  Mo.  493.     1.  Kot   Presented  in  Time.— 

64;  Siite  V.  RoUcy,  135  Mo.  677;  and  Where  a  bill  of  exceptions  is  not  filed 

Fin! ay  v.  Gill,  80  Mo.  App.  458.  with  the  clerk  or  presented  to  the  trial 

2.  File  Marks  of  Clerk.  —  The  filing  judge  within   the  time  prescribed  by 

cannot  be  shown  by  mere  recitals  in  law,  and  no  sufficient  excuse  is  shown 

the   bill  or  by  the   file   marks  of  the  for  the  delay,  the  judge  will  not  be 

clerk   thereon.      Harris  v.   State,    155  compelled  to  sign  it.     Burns  e^.  Napton, 

Ind.  15.  26  Mont.  360. 

467.    8.  In  re  Elliott,  63  Kan.  319,  Saoeeesor  to  Trial   Jndge.  —  A  man- 

citin^  3  Encyc.  of  Pl.   and  Pr.  487.  damus  will  not  be  issued  to  compel  the 

See  also  Glaser  v,  Hackett,  38  Fla.  84;  successor  of  the  judge  who  tried  the 

Kranich  v.  Helena  Consol.  Water  Co.,  action  to  sign  a  bill  of  exceptions,  in 

26  Mont.  379.  the  absence  of  a  statute  making  the  ex- 

In  Ohio  there  must  be  a  journal  entry  tended  notes  and  certified  report  of  the 
showing  that  the  bill  of  exceptions  official  reporter  conclusive  evidence  of 
was  ordered  to  be  made  a  part  of  the  the  facts  therein  settled.  Henrichsen 
record.  Riverside  Rubber  Co.  v.  Mid-  v.  Smith,  29  Oregon  475. 
land  Mfg.  Co.,  63  Ohio  St.  66.  By  Ex-jndge.—  Under  statutes  pro- 
Copied  in  Beeord.  —  In  Florida  when  viding  that  a  judge  "  may  "  settle  and 
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493.    3.  Petition  to  Establish  Exceptions  —  a.  Generally.  — 
See  note  7. 

495.  b.  Scope  of  Remedy.  —  See  note  i. 

496.  /.  Substantial    Proof    Only    Requisite.  —  See 
note  6. 

497.  4.  Signature    by    Bystanders  —  a.  Generally.  —  See 
note  I. 

498.  c.  What  Certificate  Must  Show.  —  See  note  t. 

5.  Bemedy  Where  Bill  Is  Irregular  —  a.  Generally  — 
notion  to  Strike  Out.  —  See  note  8. 

sign  a  bill  of  exceptions  after  the  ex-    and  refused  simply  00  the  conflicting 


piration  of  his  term  of  office,  the  de- 
cisions are  conflicting  as  10  whether  an 
ex-judge  may  be  compelled  by  man- 
damus to  sign  and  settle  such  bills. 

In  California  it  has  been  held  ih  .c 
mandamus  will  not  lie  in  such  case. 
Leach  v.  Aitken,  91  Cal.  484. 

In  Montana  mandamus  will  lie. 
Montana  Ore  Purchasing  Co.  v,  Lind- 
say, 25  Mont.  24. 

In  IVashinglon  mandamus  will  not 
lie.     Stale  t\  Allyn,  7  Wash.  285. 

493.    7.  Nevada.  —  Gen.    Stat., 
3213,  provides:   "  The  point  of  the  ex 
cepiion   shall    be   particularly   stated. 


statements  of  witnesses  based  upon 
their  memory  of  what  occurred,  but  io 
such  case  the  action  of  the  court  in 
reference  to  such  exceptions,  in  its 
settlement  of  the  staienfient  of  the  case, 
either  on  motion  for  a  new  trial  or  on 
appeal,  or  in  settling  a  bill  of  excep- 
tions must  be  regarded  as  being  cor- 
rect.    Lewis  V.  Hyams,  25  Nev.  242. 

497.  1.  In  Florida  it  is  provided  by 
Rev.  Stat.,  §§  1268.  2971,  that  the  judge 
shall  sign  a  bill  of  exceptions  if  it  fairly 
states  the  truth  of  the  matter  and  ex- 
ceptions designed  to  be  taken,  and  that 
in  the  e<rent  the  judge  refuses  to  sign 


and  may  be  delivered  in  writing  to  the  such  a  bill  when  tendered  to  him  three 

judge,  or,  if  the  party  require  it,  shall  persons    may   sign    in    his    presence, 

be  written  down  by  the  clerk.     When  Bryan  v.  Slate,  41  Fla.  643. 
delivered  in   writing  or  written  down         Miuissippi — On  Appeal  from  Board 

by   the   clerk,    it   shall    be   made  con-  of    Supervisors.  —  Code    Miss.    1892, 

formable  to  the  truth,  or  be  at  the  time  §  737,  providing  for  bills  of  exceptions 

corrected  until  it  is  so  made  conforma-  to  be  signed  by  attorneys,  where  the 

ble.     When  not  delivered  in  writing  or  judge  refuses  to  sign,  has  no  applica- 

written  down  bytheclerkasabove.it  tion   to    appeals    from   the    board    of 

may  be  entered  in  the  judge's  minutes  supervisors,  under  code,  §  7q.     Roach 

and  afterwards  settled  in  a  statement  7/.  Tallahatchie  County,  78  Miss.  303. 


of  the  case  as  provided  in  this  act;  pro- 
vided, that  if  the  judge  shall  in  any 
case  refuse  to  allow  any  exception  in 
accordance  wilh  the  facts,  any  party 
aggrieved  thereby  may  petition  the 
Supreme  Court  for  leave  to  prove  the 
same,  and  shall  have  the  right  so  to 
do,  in  such  mode  and  manner  and  ac- 
cording to  such  regulations  as  the  Su- 
preme Court  may  by  rules  impose,  and 


498.  8.  Williams  v.  Pitt.  38  Fla. 
162,  in  which  case  the  court  quoted 
3  Encvc.  of  Pl.  and  Pr.  498,  and  said: 
*'  If  parties  to  litigation  might  manu- 
facture bills  of  exceptions  to  suit  them- 
selves, and  upon  the  refusal  of  the 
judge,  for  good  reason,  to  sign  them, 
have  the  same  signed  by  three  persons 
who  do  not  claim  to  know  anything 
concerning   the   matters  about  which 


such  exceptions  as  are  allowed  by  said     they  are  signing,  and  who  certify  noth- 


Supreme  Court  shall  become  a  part  of 
the  record  of  the  cause.*'  Lewis  v, 
Hyams,  25  Nev.  242. 

495.  1.  Lewis  v.  Hyams,  25  Nev. 242. 

496.  6.  Nevada  Statute.  —  Where  a 
statute  fully  provides  for  a  record  of 
exceptions  taken  (Gen.  Stat.  Nev., 
^  3213),  so  as  to  obviate  any  question 
as  to  what  exceptions  were  taken,  the 
court  would  not  be  justified  in  allowing 
exceptions  alleged  to  have  been  taken 


ing  except  that  the  judge  has  refused 
to  sign,  and  that  they  have  signed,  the 
administration  of  justice  in  appellate 
courts  would  become  a  veritable  farce. 
No  judgment  of  the  courts  of  original 
jurisdiction  could  stand  where  dis- 
honest litigants  saw  fit  to  prepare 
untruthful  bills  of  exceptions  setting 
up  fictitious,  erroneous  proceedings. 
A  bill  of  exceptions  imports  verity." 
8.  Effect   of   Qnatlial  of  Appeal. —  A 
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501.    XIV.  Altebations  ahd  Amshdheittb  —  1.  Alterations. 

—  See  note  2. 

2.  HutilatioiiB.  — See  notes  4,  5. 

503.  3.  AmendmentB  —  a.  Where    Made. — See    notes    2, 

3>  4,  5. 

tl03.     Continuanoe.  —  See  note  I. 

Amendment  by  Beeord.  —  See  note  2. 

b.  In  Trial  Court  —  (i)  At  Trial  Term.  —  See  note  3. 

504.  See  note  i. 

tlOS.     (2)  After  Expiration  of  Term,  —  See  notes  i,  2. 

question  involving  an  examination  of  8.  How  Amendment  Hade.  —  Where  ii 

the  bill  of  exceptions  cannot  be  con-  is  alleged   that  some  of  the  evidence 

sidered  after  the  bill  has  been  quashed,  has  been  left  out  of  the  bill  of  excep- 

Reed  v.  Rice,  48  Neb.  586.  lions  the  deficiency  cannoi  be  supplied 

notion  to  Affirm  Judgment.  —  In  Davis  by  a  certificate  of  the  presiding  judge. 

V.  People,  24  Colo.  iu2,  assignments  of  Dale  v.  IJall,  64  Ark.  221. 

error  were  all  directed  to  alleged  errors  4.  Magoon  v.  Ah  mi,  11  Hawaii  233, 

occurring  at  the  trial  upon  matters  that  citing  3  Encyc.  of  Pl.  and  Pr.  502. 

could  only  be  reversed  for  review  by  a  5.  Florida.  —  Mizell  v.  Travelers  Ins. 

bill   of   exceptions    properly  authenti-  Co.,   40   Fla.    148,    in  which  case    the 

cated,  and  as  there  was  no  such  bill  of  court  follotkfed  Glaser  v.   Hackett,   38 

exceptions  the  court  on  motion  affirmed  Fla.  84. 

the  judgment.  Seal.  —  In    Williams    v.    People,    25 

Order  Denying  Motion  to  Strike  Oat  Bill  Colo.  251,   the    plaintifif   in  error  was 

of  Exoeptions.  —  In  Baxter  t/.  Coughlin,  permitted   to  withdraw  the  bill  of  ex- 

80  Minn.  322,  the  court  said:     **  There  ceptions  for  the  purpose  of  having  it 

is  no  appeal  from  the  order  denying  sealed,  the  seal   having  been  omitted 

the  motion  to  strike  out  the  bill  of  ex-  through  inadvertence, 

ceptions,  and  such  order  is  not  review-  503.    1.  Magoon  v,  Ahmi,  xi  Hawaii 

able   on  this  appeal.     The  order  was  233,  citing  3  Encyc.  of  Pl.  and  Pr.  503. 

made  in  a  proceeding  or  motion  subse-  2.  Magoon  v.  Ahmi,  11  Hawaii  233; 

quent  to  the  order  granting  a  new  trial.  Nelson  v.  Jordeth,   13  S.  Dak.  30,  in 

is    no    part  thereof     and  in    no    way  each  of  which  cases  the  court  cited  3 

connected  with  it.     As  it  involves  the  Encyc.  of  Pl.  and  Pr.  503. 

'merits  of  the   action,  or   some   pan  S.  Upon  Proper  Notioe  a  bill  of  excep- 

thereof,'  it  is' an  appealable  order,  and  tions  incorrectly  made  up  through  in- 

should  be  reviewed  by  a  direct  appeal  advertenceor  mistake  may  be  amended 

*    *    *    or  perhaps  it    might   be   re-  by  a  >rMiir/r^ /»/ir  order,  so  as  to  make 

viewed  on  appeal  from  the  judgment."  it  conform    lo  the    facts.      Nosier    v. 

Citing  3  Encyc.  of  Pl.  and  Pr.  4c)8, 499.  Coos  Bay  Nav.  Co.,  40  Oregon  305. 

501.    8.  Louisville,  etc.,  R.  Co.  v.  504.     1.  In  Xiiioari  it  is  provided 

Malone,  116  .Ala.  604.  wherein  the  bill  by   statute  that  all  exceptions   taken 

of  exception!%  was  stricken  because  it  during  the  trial  '*  shall  be  embraced 

was  altered  after  it  had  been  signed  in   the  same  bill  of  exceptions.*'     In 

and   subsequently   signed   again  at  a  Atchison  v.  Chicago,  etc.,  R.  Co.,  94 

time  when  the  fudge  had  no  power  to  Mo.  App.  572,  it  was  held  that  when  a 

act.  judge  approves  and  signs  a  part  of  a 

4.  Parol  Evidenoe  Is  Admissible  to  show  bill  of  exceptions  and  orders  the  same 
that  the  bill  was  altered  by  the  judge  to  be  made  a  part  of  the  record,  he  ex- 
after  it  had  been  signed  by  him.  hausts  his  jurisdiction  in  respect  to 
Louisville,  etc..  R.  Co.  v.  Malone,  116  signing  the  bill  and  cannot  thereafter 
Ala.  604.  sign  a  remainder,  supplemental  or  ad- 

5.  Compare  Scaggs  v.  Western  Home  ditional  bill  of  exceptions. 

Town  Mut.  F.  Ins.  Co.,  94  Mo.  App.  88.  5M.      1.    Laohei    in    Applying    te 

(MMI.    8.  Nelson   v,   Jordeth,    13   S.  Amendment.  —  In  O'H aire  7^  Burns,  25 

Dak.   30;   Wright  v,  Lee,  10  S.  Dak.  Colo.  158,  the  court  said:     "An  omis- 

263,   in   which  cases  the  court  cited  3  sion  or  error  in  a  bill  of  exceptions  is 

Encyc.  of  Pl.  and  Pr.  502.     See  also  the  act  of  the  party  tendering  the  same, 

O'Haire  v.  Burns,  25  Colo.  158.  and  not  of  the  court;  £^nd  the  rule  {q 
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tlOtS.    (3)  Based  on  Memoranda,  —  See  note  4. 
S07.    XV.  FoBK  AKD  C0H8TBUCTIOH  —  1.  Form  —  a.  Substan- 
TiAL  Compliance  with  Statute.  —  See  note  i. 

•S08,     Not  Entry.  — See  note   I. 

tS09.    2.  Construction  and  Effoot  — a.  Against  Appellant. 
—  See  note  3. 

SIO.     See  note  i. 

SI  1.    b.  Where  Bill  Omitted.  —  See  note  i. 

#519.    c.  Omissions  in  Bill.  —  See  note  i. 

513.    8.  Verity  of  Bill  —  a.  Generally.  —  See  note  i. 

relation   to    amendments    thereto    is,  and    interlineations,   or  by   attaching 

therefore,  different  from  that  which  ob-  the  proposed  amendments  to  the  bill, 

tains  where  it  is  sought  to  supply  or  Dyea  Electric  Light  Co.  v.  Easton,  15 

correct  a   record   order  of   Ihe   court.  S.    Dak.    572.      See  also  Yellowstone 

*    *    *    A  bill  of  exceptions  may  be  Nat.  Bank  v.  Gagnon,  25  Mont.  268. 

withdrawn  for  the  purpose  of  applying  ftOS.     1.  State   v,    Rigall,    169   Mo. 

to  the  trial  court  tor  an   amendment  659;    Hawkeye   First  State    Bank    v. 

thereto,  but  such  application  must  be  Noel,  94  Mo.  App.  498. 

made  in   apt  time,   and   without  un-  Bigned  Entry.  —  It  is   not   sufficient 

necessary  delay,  and  so  with  the  appli-  that  it  appears  from  the  record  that  the 

cation    to    the    trial    court    for    such  party  saved  his  exception  at  the  time 

amendment;  and  this  is  the  rule  re-  when  the  ruling  complained   of   was 

gardlessof  whether  or  not  there  is  any  made,  and  an  entry  by  the  clerk  upon 

dispute  before  the  trial  court  regard-  his  minutes  that  the  defendant  **  ex- 

ing  the  facts  which  it  is  sought  to  have  cepted  and  saves  his  exceptions  "  is  of 

incorporated  in  such  amendment.*'  no    signilicance    whatever.      State  v. 

541ft.    2.  Amendment  After  Betam  on  Rigall,  169  Mo.  659 

Appeal.  —  See  Landis  v.  Henderson.  85  509.     8.  Overton   v.    Lohmann,   67 

Minn.  246,  where  an  amendment  was  Ark.   464,    wherein   the  court  cited  3 

allowed    after    a     return     had     been  Encyc.  of  Pl.  and  Pr.  509. 

made.  dIO.      1.  Arkansas,  —  Overton    v. 

4.  Amendment  npon  Personal  Beoolleo-  Lohmann,  67  Ark.  464. 
tion  of  JTndge.  —  In  Nester  v.  Carney  Conflict  Between  Bill  and  Certifleate 
Bros.  Co.,  98  111.  App.  630,  the  court  Thereto.  —  Statements  in  a  bill  of  ex- 
said:  "  No  case  cited  by  appellant's  ceptions  that  it  does  not  contain  all  the 
counsel  holds  that  the  trial  court  is  evidence  must  be  taken  as  true,  though 
confined  to  the  records  and  files  of  the  the  certificate  to  the  bill  states  that  it 
particular  case  under  consideration  at  contains  all  the  evidence.  Greene  v, 
the  time  of  making  the  amendment.  Greene,  49  Neb  546. 
It  is  a  well-settled  general  rule  that  All,  1.  Nosier  v.  Coos  Bay  Nav. 
such  an  amendment  cannot  be  made  Co.,  40  Oregon  305,  citing  3  Encyc.  of 
from  the  personal  recollection  of  the  Pl.  and  Pr.  511. 

judge  alone,  nor  unless  there  is  some  512.     1.  Katters  ofWhich  Covrt  Will 

paper,  minute  or  memorandum  made  Take  Judicial  Notice.  —  It  is  immaterial 

and  preserved  as  part  of  the  record,  on  that  the  bill  of  exceptions  omits  mat- 

which  to  base  the  amendment."  ters  of   which   the  court  will  take  ju- 

507.     1.  Matters  of  Form. —  In  view  dicial  notice.     Perry  t/.  State,  113  Ga. 

of  the  fact  that  it  is  often  necessary  to  936. 

prepare   bills  of  exceptions  in  haste,  ffl3.     1.  Bryan  v.  State,  41  Fla.  643, 

the   court   will    regard  them   with  in-  in  which  case  the  court  riW  3  Encyc. 

dulgence  to  the  extent  of  overlooking  of  Pl.  and  Pr.  513.     See  also  the  fol- 

mere   matters    of    form.     Overton    v.  lowing  cases: 

Lohmann.  67  Ark.  464.  Alabama,  —  RatlifT  v.  State,  122  Ala. 

Erasnree  and  Interlineations. — A  mend-  104. 

ments  or  corrections  allowed  to  a  pro-  Arkansas,  —  Daniel  v,  St.  Louis  Nat. 

posed  bill  of  exceptions  must  be  incor-  Bank,  67  Ark.  223. 

poraied    in    an   engrossed    bill.     The  Fhrida.  —  Glaser  v,  Hackett,  38  Fla. 

corrections  cannot  be  made  by  erasures  84;  Williams  v.  Pitt,  38  Fla.  162. 
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514,  See  notes  i,  2. 

b.  Conflict  in  Record  —  wh«r«  Baoord  controls.  —  See 
note  3. 

515,  BUtament  of  Facts.  —  See  note  2. 

Georgia,  —  Planters,    etc.,    Mut.   F.  in  proper  form  and  duly  attested  to  be 

Assoc.  V.  De  Loach,  113  Ga.  802.  added   to  or  varied    by  agreement  of 

Montana.  —  See  Montana  Oie  Pur-  counseL     Glaser  v,  Hackett,  38  Fla.  84, 

chasing  Co.  v.  Lindsay,  25  Mont.  24.  in  which  case  the  court  cited  Pickett  v. 

Judge's  Gertlfioate. —  Planters*,   etc.,  Bryan,  34  Fla.  38,  wherein  it  was  de- 

Mut.  F.  Assoc.  V,  De  Loach,  113  Ga.  clared  thai  the  court  will  not  consider 

802.  holding  that  after  a  bill  of  excep-  agreements  of  counsel  to  amend  and 

lions  has  been  duly  certified  il  is  not  supply  deficiencies  in  bills  of  excep- 

within  the  power  of  the  judge  to  alter  tions  properly  certified  to  by  the  trial 

or  change  the  same  in  any  way  or  by  judge  and  found  in  the  transcript. 

an    additional    certificate.      Following  2.  Effect  of  Judge's  Certificate.  —  Al- 

Dyson  v.  Southern  R.  Co.,  113  Ga.  327.  leged  deficiencies  in  the  bill  of  excep- 

See  also  Glaser  v,  Hacketi,  38  Fla.  84.  tions  cannot  be  supplied  by  a  certificate 

Attack  upon  Bill  for  Fraud  Practiced  of  the  presiding  judge  sabstantiaiing 

upon  Judge.  —  A  bill  of  exceptions  in  the  allegation  of  the  appellee  that  some 

due  form  and  properly  attested  cannot  of    the    evidence  has   been    left  out. 

be  attacked  in  the  Supreme  Court  even  Dale  v.  Hall,  64  Ark.  221. 

for  fraud  and  deceit  practiced  Upon  the  A  Defendant  Cannot  Be  Heard  in  Argu- 

trtal  judge  in  procuring  it.     The  Su-  ment  to  impeach  a  bill  of  exceptions 

preme  Court  is  not  the  court  in  which  signed  by  the  judge  as  the  defendant's 

to  correct  such   a   wrong.     Glaser  v,  bill  of  exceptions,  and  which  the  de- 

Hackett,  38  Fla.  84..  fendant  accepts  and  makes  a  part  of  his 

Unsworn    Explanations    by   the    Trial  record.     Ratliff  v.  State,  122  Ala.  104. 

Judge  incorporated  in  the  bill  of  excep-  3.  Alabama.  —  Butler    v.    Savannah 

tions,  and  bearing  upon  the  evidence  Guano  Co.,  122  Ala.  326 

as  10  his  qualification  to  try  the  case.  Conflict  Between  Judgment  Entry  and 

such  question  having  been  raised  by  a  Bill  of  Exceptions. —  Where  a  conHict 

motion  for  a  change  of  venue,  cannot  arises  between  a  bill  of  exceptions  and 

be  considered  by  the  Appellate  Court  the   judgment   entry  as    to   a    matter 

either  against  or  in  support  of  such  which  should  be  set  forth  in  the  judg- 

motion.      Gaines    v.    State,    38    Tex.  ment,  the  recital  in  the  judgment  entry 

Crim.  202.  will  prevail.  Butler  «/.  Savannah  Guano 

514.     1.  Florida.  —  Bryan  v.  State,  Co.,  122  Ala.  326. 

41  Fla.  643.  915*    3.  Scott  v.  Childers.  24  Tex. 

Stipulation  to  Vary  Bill  of  Exception. —  Civ.   App.  ^^^,  folloitnng   Ramsey   v. 

In  Florida  it  is  the  settled  rule  of  the  Hurley,  72  Tex.  194,  cited  in  the  second 

court  not  to  permit  bills  of  exceptions  paragraph  of  the  original  note. 
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SI  8.    L  Defikitioh  akd  Obioin.  —  See  notes  i,  2. 
519.    in  PuBPOBE  AKD  EFFECT  —  1.  To  Amplify  Pleading. — 
See  notes  i,  3. 

2.  To  Prevent  Snrpriae  and  Aestrict  Proo£  —  See  note  4. 
S90.     Sec  notes  i,  2. 

3.  Not  to  Disclose  the  Evidence.  —  See  note  3. 

IV.  How  Obtained  —  1.  Statutory  Demand  or  Notice.  — 
See  note  4. 


Encyc.  of  Pl.  and  Pr.  520];  Rhine- 

lander  v.  Haan,  66  N.  Y.  App.  Div. 

505;    Barone    v.   O'Leary.   44    N.    Y. 

App.  Diy.  418;  Carrie  v.  Davis,  41  N. 

Y.  App.  Div.  520;  Werner  v.  Franklin 

Nat.  Bank,  40  N.  Y.   App.   Div.  485; 

Niemoller  7j.  Dancombe,  33  N.  Y.  App. 

Div.  536:  Hamilton  v.  American  Vote 

Registering  Mach.  Co.,  24  N.  Y.  App. 

Div.    544;    Manning   v.    International 

Nav.    Co.,   24   N.   Y.    App.    Div.  143; 

Phalen  v.  Roberts,  21  N.  Y.  App.  Div. 

603;  Moses  V,   Hatch,  22  N.  Y.  App. 

Div.  21;  Morrill  v,  Kazis,  8  N.  Y.  App. 

Div.   304;    Caziarc   v.    Abram   French 

Co..  Qi  Hun  (S.  Y.)  641;  Hayes  v,  St. 
ard  Oil  Co..  50  W.  Va.  611  [each  citing  Mary*s  Lodging  House,  89  Hun  (N.  Y.) 
3  Encyc.  of  Pl.  and  Pr.  519J:  Dempsey  27:  Bender  v.  Bender,  88  Hun  (N.  Y.) 
V.  Bergen  County  Traction  Co.,  74  N.  448;  Gilhooly  v.  American  Surety  Co., 
Y.  App.  Div.  474;  Taylor  v.  Security  87  Hun  (N.  Y.)  395;  Van  Olinda  v. 
Mut.  L.  Ins.  Co.,  73  N.  Y.  App.  Div.     Hall,  82  Hun  (N.  Y.)  357;  Voorhees  p. 


51S.  1.  Roscoe  Lumber  Co.  v. 
Standard  Silica  Cement  Co.,  62  N.  Y. 
App.  Div.  421,  quoting  3  Encyc.  of  Pl. 
AND  Pr.  518. 

8.  Westbrooks  v.  State,  76  Miss. 
710,  citing  3  Encyc.  of  Pl.  and  Pr. 
518. 

ftm.  1.  Dudley  v.  Duval,  29  Wash. 
528;  Blackburn  v.  Washington  Gold 
Min.  Co  ,  19  Wash.  361;  West  Virginia 
Transp.  Co.  o.  Standard  Oil  Co.,  50 
W.  Va.  611  [each  quotimi  3  Encyc.  of 
Pl.  and  Pr.  519];  Columbia  Ace. 
Assoc.  V.  Rockey,  93  Va.  678. 

3.  Morrisette  v.  Wood.  128  Ala.  505; 
West  Virginia  Transp.  Co    v.    Stand- 


319:  Columbia  Ace.  Assoc,  v.  Rockey, 
93  Va.  678. 

4.  Blackburn  v.  Washington  Gold 
Min.  Co.,  19  Wash.  361  [quoting  3 
Encyc.  of  Pl.  and  Pr.  519]:  Taylor  v. 
Security  Mut.  L.  Ins.  Co.,  73  N.  Y. 
App.  Div.  319:  Gilhooly  v.  American 


Barr.  59  N.  J.  L.  123. 

KamM  of  WitneifM.  —  A  bill  of  par- 
ticulars will  not  be  granted  for  the  pur- 
pose of  disclosing  the  names  of  the 
adverse  party's  witnesses.  Barone  v. 
O'Leary,  44  N.  Y.  App.  Div.  418; 
Moses  V.  Hatch,  22  N.  Y.  App.  Div.  21; 


Surely  Co  ,87  Hun  (N.  Y.)  395;  Baker  Caziarc  v.  Abram  French  Co.,  91  Hun 
V.  Sutton,  86  Hun  (N.  Y.)  588,  per  (N.  Y.)64i;  Voorhees  r.  Barr,  59  N.  J. 
Herrick.  J.;  Columbia  Ace.  Assoc,  v.     L.  123. 


Rockey,  93  Va.  678. 

5dO.  1.  Morrisette  v.  Wood,  128 
Ala.  505  [citing  3  Encyc.  of  Pl.  and 
Pr.  5iq|;  Maxwell  v.  Devalinger,  2 
Penn.  (Del.)  504. 

Pleading  Explicit.  —  Voorhees  v,  Barr, 
59  N.  J.  L.  123 

8.  Dudley  v.  Duval.  29  Wash.  528, 
quoting  3  Encyc.  of  Pl.  and  Pr.  519, 
520. 

8.  Blackburn  v.  Washington  Gold 
Min.    Co.,    19    Wash.    361    [quoting   3 


The  names  of  the  persons  with  whom 
a  transaction  was  had  may  be  given, 
although  the  persons  named  are  wit- 
nesses, where  it  is  necessary  to  disclose 
such  names  in  order  to  give  to  the  de- 
fendant information  of  a  transaction. 
Taylor  v.  Security  Mut.  L.  Ins.  Co.,  73 
N.  Y.  App.  Div.  319. 

4.  InKewTork. —  Fischer-Hansen  v. 
Stierngranat,  65  N.  Y.  App.  Div,  162; 
Webster  v.  Fitchburg  R.  Co.,  (Supm. 
Ci.  Spec.  T.)  32  Misc.  (N.  Y.)  442. 
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931. 
note  2. 
S93. 
933. 
934. 
935. 


2.  By   Hotion  —  a.  Requisites   of    Motion.  —  See 

b.  When  to  Be  Made.  —  See  notes  i.  3. 

V.  When  Gsaktso  —  1.  Generally.  —  See  notes  3,  4. 

IHieretioBary.  —  See  note  I. 

2.  Particulars  of  Defense.  —  See  note  2. 


2.  AffldATit  of  Keoeuity.  —  An 
affidavit  of  necessity  is  necessary  in 
New  York,  except  in  actions  on  an  ac- 
count. Badger  v.  Gilroy,  (Supm.  Ct. 
App.  T.)2i  Misc.  (N.  Y.)46^. 

The  affidavit  should  allege  facts 
showing  the  necessity  for  the  bill  of 
particulars.  Davidow  z/.  Auerbach,  15 
N.  Y.  App.  Div.  424. 

It  must  state  that  the  information  is 
necessary,  that  ihe  party  has  no  means 
of  obtaining  the  information,  and  that 
the  information  is  entirely  within  the 
knowledge  of  the  adverse  party.     Dor- 


It  Before  and  After  Issne. — 
Bullock  V.  Bullock,  85  Hun  (N.  Y.)373. 
See  also  National  Gramophone  Corp. 
V.  American  Talking  Mach.  Co.,  50  N. 
Y.  App.  Div.  162. 

8.  Fowler  v.  Meyers,  59  111.  App. 
248:  Standard  Oil  Co.  v.  Fidelity,  eic. 
Co.,  (Ky.  1899)  51  S.  W.  Rep.  571;  De 
Gregori  v.  Saitta,  50  N.  Y.  App.  Div. 
476. 

533.  8.  Thalheim  v.  Stale,  38  Fla. 
169;  Marks  v.  Green wald,  (N.  Y.  City 
Ct.  Gen.  T.)  12  Misc.  (N.  Y.)  554. 

4.  Sullivan  v.  Waterman,  21  R.  I.  72 


gan  V.  Schecr,  (N.  Y.  City  Ct.  Gen.  T.)  [citing  3  Encyc.  of  Pl.  and  Pr.   523]; 

31  Misc.  (N.  Y.)8oi.  Thalheim   v.  State,  38  Fla.  169:  Alle- 

By  Attorney  or  Stranger  —  By  Attor-  ghany  Iron  Co.  v.  Chesapeake,  etc..  R. 

ney,  —  A  motion   for  a  bill  of  particu-  Co.,  69  N.  Y.  App.  Div.  87;  Kennedy  v, 

lars  will  not  be  granted  upon  the  affi-  Mostert,  48  N.  Y.  App.  Div.  49;  Fox 

davit  of  the  moving  party's  attorney,  v.   Davidson,  44  N.  Y.  App.  Div.  283; 

Gallerstein     v.     Manhattan     R.    Co.,  Baldwin    v.  Nesmith,  33    N.  Y.   App. 

(Supm.  Ct.   App.  T.)  27  Misc.  (N.  Y.)  Div.  634;  Marco  v.  Bird.  (N.  Y.  City 

506:  Stevens  i^.   Smith,  38  N.  Y.  App.  Ct.  Gen.  T.)  24  Misc.  IN.  Y.)  377. 

Div.  119:  Mori  v.  Pearsall,  (N.  Y.  City  5d4.      1.   District   of   Columbia.  — 

Ct.  Gen.  T.)  14  Misc.  (N.  Y.)  251;  Groff  Vansant  v.  Lindsley,  2  App.  Cas.  (D. 

V    Hagan,  (N.  Y.  City  Ct.  Gen.  T.)  13  C.)42i. 

Misc.  (N.  Y.)  322;  Van  Olinda  v.  Hall,  Idaho.  —  Slate  v,  Rathbone.  (Idaho 

82  Hun  (N.  Y.)  Z^lypcr  Mayham,  J.  1901)  67  Pac.  Rep.  186. 

Reasons,  —  Wolff  v.  Kaufman,  65  N.  New  York.  —  Spencer  v.  Ft.  Orange 

Y.  App.  Div.  29:  Webster  r.  Fitchburg  Paper  Co.,   74    N.    Y.    App.    Div.  74; 

R.  Co.,  (Supm.  Ct.  Spec.  T\)  32  Misc.  Ahrens  v.  Moadinger,  41  N.  Y.  App. 


(N.  Y.)  442;  Mungall  v.  Bursley,  51 
N.  Y.  App.  Div.  380;  Jacobs  v.  Fried- 
man, (N.  Y.  City  Ct.  Gen.  T.)  28  Misc. 
(N.  Y.)  441;  Mayer  v,  Mayer,  29  N.  Y. 
App.  Div.  393. 

Want  of  Knowledge.  —  The  moving 
papers  must  show  that  the  party  has 
no  means  of  obtaining  the  information 
required,  and  that  it  is  necessary  to 
prevent  surprise  on  the  trial.  Villiers 
r.  Third  Ave.  R.  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  22  Misc.  (N.Y.)  17. 

Where  the  affidavit  is  made  for  a  cor-  District  of  Columbia,  11  App.  Cas.  (D. 
poration  by  one  of  its  officers,  it  is  not  C.)  453:  Vansant  v.  Lindsley,  2  App. 
sufficient  to  state  a  want  of  knowledge  Cas.  (D.  C.)  421;  Gilmore  v.  People,  87 
on  the  part  of  the  particular  officer,  but  III.  App.  128;  Spencer  v.  Ft.  Orange 
it  should  state  that  the  information  can-  Paper  Co.,  74  N.  Y.  App.  Div.  74; 
not  be  obtained  through  any  of  its  offi-  Boughton  v.  Scott,  (N,  Y.  City  Ct.  Gen. 
cers  or  agents  or  other  means  within  T.)  36  Misc.  (N.  Y.)  838;  Sidney  B. 
the  party's  reach.  Sidney  B.  Bowman  Bowman  Cycle  Co.  v.  Dyer.  (Supm. 
Cycle  Co.  v.  Dyer,  (Supm.  Ct.  App.  T.)  Ct.  App.  T.)  23  Misc.  (N.  Y.)  620. 
23  Misc.  (N.  Y.)  6ao.  535*     9.    Spencer    v.    Ft.    Orange 
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Div.  355;  Marco  v.  Bird,  (N.  Y.  City 
Ct.  Gen.  T.)  24  Misc.  (N.  Y.)  377:  Van 
Olinda  v.  Hall,  82  Hun  (N.  Y.)  357. 

North  Carolina^  —  Townsend  v.  Will- 
iams, 117  N.  Car.  330. 

Rhode  Island,  —  Sullivan  v.  Water- 
man, 21  R.  I.  72. 

Washington,  —  Turner  v^  Great 
Northern  K.  Co.,  15  Wash.  213. 

Compare  Gilmore  v.  People,  87  111. 
App.  128. 

Beview    on    Appeal.  —  See   Lauer   v. 
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S36.     See  note  i. 
tl37.     See  note  i. 

3.  Bill  Vnneoesaary.  —  See  note  2. 

Paper  Co.,   74  N.   Y.   App.    Div.  74;  8.  District  of  Columbia,  —  Carver  v. 

Taylor  v.  Security  Mut.  L.  Ins.  Co.,  73  O'Neal,    11    App.    Cas.   <D.   C.)  353; 

N.    V.   App.    Div.    319;    Burnham    v.  Vansant  v,   Llndsley,  2  App.  Cas.  (D. 

Wells,  50  N.  Y.  App.  Div.  175;  Mad-  C.)42i. 

den    V.    Underwriting    Printing,  etc.,  New  York,  —  Wolff  v,  Kaufman.  65 

Co.,   (N.  Y.   Super.    Ct.   Spec.  T.)   10  N.  Y,  App.   Div.  29;  Reed  v,   Marks, 

Misc.  (N.  Y.)  27.  56  N.  Y.  App.  Div.   272;  Pelonskv   v. 

TiniMUidPUMf.  —  Caziarc  s'.  Abram  C.    L.  Pierson  Mfg.  Co.,  (N.  Y.  City 

French  Co..  91  Hun  (N.  Y.)64i;  Kelly  Ci.  Gen.  T.)  32  Misc.  (N   Y.)  778:  Na- 

V.   Kelly,  (N.  Y.   Super.   Ct.  Spec.  T.)  tiunal  Gramophone  Corp.  v,  Ametican 

12  Misc.(N.  Y.)457.//rGildersleeve,  J.  Talking  Mach.  Co.,  50  N.  Y.  App.  Div. 

Payment.  —  Where    the    defendant  162;  Werner  v,   Franklin  Nat.  Bank, 

pleads  payment  as  a  defense,  he  should  40  N.  Y.  App.  Div.  485;  Baxter  v.  Cor- 

not  be  required  to  give  a  bill  of  pant-  rigan,  40  N.  Y.  App.  Div.  614;  Henry 

culars  staling  the  time,  place,  and  to  v.   Talcott,  (Supm.   Ct    Spec.    T.)  26 

whom  the  payment  was  made.    Barone  Misc.  (N.  Y.)  79;  SaalfieM  v.  Cutting, 

«r.  O'Leary,  44  N.  Y.  App.  Div.  418.  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.> 

ttatute  of  Limltationi.  —  Where   the  661;  NiemoUer  v.  Duncombe,  33  N.  Y. 

statute  of  limitations  is  pleaded  as  a  App.    Div.    536;    McClellan    v.    Dun. 

defense  a  bill  of  particulars  will  not  be  combe,  26  N.  Y.  App.  Div.  353;  Phalen 

required.      Rosenstock   v,    Dessar,  40  v.  Roberts,  21  N.  Y.  App.  Div.  603; 

N.  Y.  App.  Div.  620.  American   Credit    Indemnity    Co.    v, 

6d6.    1.  Keyes  v,  George  C.  Flint  Bondy,    17     N.    Y.    App.    Div.    328; 

Co..  69  N.  Y.  App.  Dfv,  141;  Dorgan  v.  Davidow  v.  Auerbach,  15  N.  Y,  App. 

Scheer,   (N.   Y.   City  Ct.  Gen.  T.)  31  Div.   424;  Morrill   v.    Kazis,  8   N.  Y. 

Misc.    (N.    Y.)    829;    Frutn-Bambrtck  App.  Div.  304;  Bells  Asbestos  Co.  v. 

Constr.  Co.  v.   Marks,  48  N.  Y.  App.  H.    W.  Johns  Mfff.  Co.,   (Supm.   Ct. 

Div.  51;  Rosenberg  v.    Hammersteln,  App.  Div.)  38  N.  Y.  Supp.  902;  Water- 

12  N.   Y.   App.  Div.  57g;  Ketelias  v.  town  Paper  Co.  v.  Weal,  3  N.  Y.  App. 

Gilmour,  (N.  Y.  City  Ct.  Gen.  T.)  10  Div.  451;  Powell  v.  Schenck,  88  Hun 

Misc  (N.  Y.)788.  (N.   Y.)   185;  Bullock   v,   Bullock,  85 

Coanterelaim  for  DamagM. —  A  bill  of  Hun  (N.  Y.)  373. 

particulars  will  be  required  as  to  the  North  Carolina,  —  State  v.  Howard, 

special  but  not  as  to  the  general  dam-  129  N.  Car.  584. 

ages.     Baltimore  Mach.  Works  v.  Mc-  Virginia.  —  Richmond  v.  Leaker,  99 

Kelvey,    71    N.    Y.    App.    Div.    340:  Va.  1. 

Mussinan  v.  Willner  Wood  Co..  69  N.  Washington,    —   Turner     v.     Great 

Y.   App.    Div.   448:   Commercial  Nat.  Northern  R.  Co.,  15  Wash.  213. 

Bank  v.  Hand.  9  N.  Y.  App.  Div.  t)i4.  West    Virginia.  —  Clarke    v,    Ohio 

Where,  in  an  action  for  goods  sold  River  R.  Co  ,  39  W.  Va.  732. 
and  delivered,  the  defendant  sets  up  as  Aotion  on  Sealed  Inetroinemt.  —  Where 
a  counterclaim  for  damages  a  breach  an  action  is  brought  on  an  instrument 
of  warranty  of  quality  by  the  plaintiff,  under  seal  and  the  defendant  is  thereby 
he  may  be  required  to  furnish  a  bill  of  estopped  10  deny  consideration,  he  is 
particulars  stating  the  orders  he  was  not  entitled  to  a  bill  of  particulars  as 
unable  to  fill  by  reason  of  such  default,  to  (he  circumstances  out  of  which  the 
the  particular  goods  rejected,  and  the  indebtedness  arose.  Bender  v.  Ben- 
profits  claimed  to«  have  been  lost,  der,  88  Hun  (N.  Y.)  448. 
Henry  v,  Talcott,  38  N.  Y.  App.  Div.  When  Bequested  Merely  to  Baetriot 
630,  modifying  Tib  Misc.  (N.  Y.)  79.  Proof.  —  Where  the  party  requesting  a 

A97.    1.  Stanley  v.  Block.  56  N.  Y.  bill  of  particulars  has  equal  knowledge 

App.   Div.  549;  Hopkins  ?/.  Rathbun,  of  the  facts,  and  the  object  is  merely  to 

45  N.  Y.  App.  Div.  123;  King  v.  Ross,  limit  the  evidence  the  other  party  may 

21   N.  Y.   App.    Div.   475;    American  produce  to  maintain   his  side  of  the 

Credit  Indemnity  Co.  v.  Bondy,  17  N.  issue,  the  motion   should  be  denied. 

Y.  App.  Div.  328.      Compare   Stell   v.  CochraneCarpetCo.  v.  Howells,(Supm. 

Meyer,  9  Pa.  Dist.  516..  Ct.  Gen.  T.)  30  N.  Y*  Supp.  1029. 
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tl38.     See  note  2. 

939.    4.  Facts  Already  Known.  —  See  notes  i,  2. 

530.  6.  Impossibility  or  Uncertainty.  —  See  notes  2,  3. 

531.  VI.  FoEM  AND  RsavisiTES  —  1.  Generally.  —  See  note  i. 
S33,     2.  Deflniteness  —  in  General  —  See  note  2. 

Effect  of  Serving  Amended  Complaint.  Affidavit  of  Inability.  —  See  Ketcham 

—  Where,  before  the  hearing  of  a  mo-  v.    Keicham,  32   N.  Y.  App    Div.  26. 

lion  for  a  bill  of  particulars,  the  plain-  Compare     Madden      v.     Under wriiin^r 

tiff  in  good  failb  files  an  amended  com-  Priming,  etc.,  Co.,  (N.   Y.   Super.   Ct. 

plaint,    it     supersedes     the     original  Spec.  T.)  10  Misc.  (N.  Y.)  27. 

pleading  and  deprives  the  motion  of  In  an  order  for  a  bill  of  particulars 

its  basts.     Callahan  v.  Oilman,  11  N.  the  court  should  not  requite  an  inspec- 

Y.  App.  Div.  522.  tion  of  papers  which  the  party  swears 

But  where,  merely  for  the  purpose  of  be  is  unable  to  furnish,  but  may  re- 
defeating  the  motion,  an  amended  com-  quire  the  party  to  state  the  character 
plaint  is  filed  substantially  the  same  as  of  the  alleged  writings,  and  when  and 
the  original,  the  bill  of  particulars  will  in  whose  possession  he  last  saw  them, 
be  required.  Hanserz^.  Luther,  (Supm.  Moses  v,  ilatch,  22  N.  Y.  App.  Div. 
Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  730.  21. 

63S*    2.  Byrnes  v.   Lewis,  83  Hun  Where  it  appears  from  the  pleadings 

(N.  Y.)  310.  and  affidavits  that  the  party  has  suffi- 

599*    1.  Sullivan  v.  Waterman,  21  cient  knowledge  to  give  a  more  par- 

R.  I.  72  ^quoting  3  Encyc.  OP  Pl.  and  ticular  statement  of  facts  than  he  has 

Pr.    529];    Henry   v.   Talcott,   (Supm.  given  in  his  pleading,  and  to  swear  to 

Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  79;  Hayes  it  on  information  and  belief,  he  will  be 

V.  St.  Mary's  Lodging  House,  89  Hun  required  to  furnish  the  bill  of  particu- 

(N.  Y.)  27;  Powell  V,  Schenck,  88  Hun  lars.     Rosenberg   v.  Hammerstein,  12 

(N.  Y.)  185.  N.  Y.  App.  Div.  579. 

Exception  to  the  Bole.  —  Where  the  Inlbrmation  in  Books  of  Adversary.  — 
general  allegations  of  a  complaint  Where  the  order  for  a  bill  of  particulars 
cover  a  large  number  of  acts  or  items,  involves  information  contained  in 
proof  of  any  one  of  which  would  estab-  books  of  the  adverse  party,  an  order 
lish  the  plaintiff's  cause  of  action,  the  for  his  examination  should  be  granted, 
defendant  will  not  be  required  to  pre-  Campbell  v.  Brock's  Commercial 
pare  to  defend  against  every  possible  Agency,  38  N.  Y.  App.  Div.  137. 
one  that  might  be  so  proved;  he  is  Modifying  Order.  —  Where  an  order 
entitled,  although  all  are  within  his  requiring  certain  particulars  to  be  fur- 
knowledge,  to  a  bill  of  particulars  stat-  nished  under  penalty  of  excluding  evi> 
ing  the  particular  charge  or  charges  dence  has  not  been  fully  complied  with, 
upon  which  the  plaintiff  intends  to  but  the  party  has  in  good  faith  fur- 
rely.  Dietz  V.  Leber,  33  N.  Y.  App.  nished  all  the  information  in  his  power, 
Div.  563;  Macdonough  v.  Hayman,  23  the  order  may  be  modified  accordingly. 
N.  Y.  App.  Div.  575;  Roberts  v.  Safety  Cruiksbank  v,  Cruikshank,  30  N.  Y. 
Butrgy  Co.,  I  N.  Y.  App.  Div.  74.  App.  Div.  381. 

Peonliarly    Known    to    Applioant.   —  8.  Manning    v.   International    Nav. 

Slingerland  v.  International  Contract-  Co..    24    N.    Y.    App.    Div.    143,  per 

ing  Co.,  (Supm.  Ct.  Spec.  T.)  28  Misc.  O'Brien,    J.;  Hatch  v,   Matthews,  85 

(N.  Y.)  319;  Oviatt  V.  Oviatt,  (N.  Y.  Hun  (N.  Y.)  522. 

Super.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  531.    1.  Jules  w.  Stale,  85  Md.  305; 

127.  Columbia  Ace.  Assoc,  v,   Rockey,  93 

S.  Slingerland  v.  International  Con-  Va.  678. 

tracttng  Co.,  (Supm.  Ct.  Spec.  T.)  28  539.    8.  laftaneesoflBsnffieientBiUs. 

Misc.  (N.  Y.)  319;   Ahrens  v.  Moad-  — A  bill  setting  out  certain  specific 

inger,  41  N.  Y.  App.  Div.  355;  Coch-  acts  of  negligence  which  subsequently 

rane  Carpet  Co.  v.    Ho  wells,  (Supm.  adds  that  "  the  said  defendants  were 

Ct.  Gen.  T.)3o  N.  Y.  Supp.  1029.  negligent    in  other    respects,   where- 

530.    2.  Carrie  v,  Davis,  41  N.  Y.  by    plaintiff's    intestate's    death    was 

App.  Div.  520;  Sullivan  cf.  Waterman,  caused,"  is  insufficient.     Baker  v.  Sut- 

21  R.  I.  72.  ton.  86  Hun  (N.  Y.)  588. 
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S34.    8.  Verification  —  Ord«r  of  Court.  —  See  note  5. 
tISJi.    4.  ObjectionB  for  Defects.  —  See  note  3. 
On  or  After  Trial.  —  See  note  5. 

Vn.  MoBE  SPEcmo  Bill  —  1.  Generally.  —  See  note  6. 
ff86»     Sec  notes  i,  2. 
937.    Tin.  AxsKDMSHTS.  —  See  note  i . 

538.  IX.  COH8TBTTCTIOH.  —  See  note  1. 

X.  Failttbb  TO  FUEKI8H  —  2.  Effect  in  General  —  Timo  to 
PloAd.  —  See  notes  2,  3. 

539.  Precluding  Evidence.  —  See  note  I. 

2.   Bemedy    -  Non  Pros,  and  Dismissal.  —  See  note  2. 
Striking  Out  Pleading.  —  See  note  3. 


534.  6.  Compare  Manning  v.  Bene- 
dict, 31  N.  Y.  App.  Div.  51. 

Where  ihe  complaint  is  not  verified 
the  coart  should  not  order  the  bill  of 
particulars  to  be  verified.  Brauer  v. 
Oceanic  Steam  Nav.  Co.,  26  N.  Y. 
App.  Div.  623. 

535*  8.  Voorhees  v.  Barr.  59  N.  J. 
L.  123. 

6.  Southern  Bldg.,  etc.,  Assoc,  v. 
Price,  88  Md.  155. 


537.  1.  Laflin  v,  Shackleford,  (C. 
C.  A.)  98  Fed.  Rep.  372  \citing  3 
Encyc.  ok  Pl.  and  Pr.  537]:  Brownell 
Imp.  Co.  V.  Critchfield,  96  111.  App.  84; 
Anderson  Carriage  Co.  v.  Pungs,  127 
Mich.  543. 

A  bill  of  particulars  may  be  amended, 
but  is  not  a  part  of  an  indictment  to 
which  it  refers.     Jules  v.  State,  85  Md. 

305. 

The  allowance  of  an  amendment  is 


e.  Michigan.  —  Tanner  v.  Page,,  106    discretionary    with     the     trial    court. 


Mich.  155. 

New  Jersey,  —  Voorhees  v.  Barr,  59 
N.  J.  L.  123. 

North  Carolina,  —  Townsend  v, 
Williams   117  N.  Car.  330,/^r  Clark,  J. 

Pennsylvania,  —  Rohrbach  v.  Heck- 
man,  12  Pa.  Super.  Ct.  64. 

Virginia,  —  Columbia  Ace  Assoc,  v. 


Goforth  V.  Stingley,  79  Miss.  398. 

Adding  Items  at  trial.  —  See  Brownell 
Imp.  Co.  V,  Criichheld,  96  111.  App.  84; 
Anderson  Carriage  Co.  v,  Pungs,  127 
Mich.  543. 

63S.  1,  Illinois.  —  0*Leary  v.  Peo- 
ple, 88  111.  App.  60. 

A>7c/  York.  —  Roscoe  Lumber  Co.  v. 


Rockey,  93  Va  678;  George  Campbell     Standard  Silica  Cement  Co.,  62  N.  Y. 


Co.  V.  Angus,  91  Va.  438. 

Washington.  —  Dudley  v,  Duval,  29 
Wash.  528:  Plummer  v,  Weil,  15 
Wash.  427. 

See  also  McGirr  v.  Campbell,  47  N. 
Y.  App.  Div.  621. 

A  Motion  to  Strike  Oat  the  bill  or  any 
part  thereof  is  not  the  proper  remedy. 
Voorhees  v.  Birr,  59  N.  J.  L.  123. 


App.  Div.  421. 

2.  Plummer  v,  Weil,  15  Wash.  427, 
citing  3  Encyc.  of  Pl,  and  Pr.  538. 

3.  Compare  Plummer  v,  Weil,  15 
Wash.  427. 

ft3fl.  1.  Columbia  Ace.  Assoc,  v. 
Rockey,  93  Va.  678,  per  Riely,  J. 

9.  In  Washington,  under  Code  Pro., 
§  409  (Ball.   An  not.   Codes  and   Stat. 


A  Motion Jbr  Koninit  is  not  the  proper    Wash.    1897,   §   5085,  subdiv.   7),   the 

action  may  be  dismissed  or  judgment 
of  nonsuit  entered.  Plummer  t^.  Weil, 
15  Wash.  427 

8.  See  Wilson  v,  St.  John's  Hospital, 
92  III.  App  413. 

When  Striking  Ont  Improper.  —  Strik- 
ing  out  i?  improper  where  the  answer 
consists  both  of  allegations  amounting 
to  a  general  denial  and  a  counterclaim; 
in  such  cases  the  remedy  should  be 
by  exeluding  proof  of  those  matters 
whereof  the  bill  of  particulars  should 
have  been  furnished.  Raff  v,  Koster, 
37  N.  Y.  App.  Div.  534. 

Waiver.  —  Going  to  trial  without  de- 


remedy.  Rohrbach  v,  Heckman,  12 
Pa.  Super.  Ct.  64. 

^36.  1.  Jules  V.  State.  85  Md.  305; 
Townsend  v,  Williams,  117  N.  Car. 
330,  per  Clark,  J.;  Columbia  Ace. 
Assoc.  V,  Rockey,  93  Va.  678,  per 
Riely,  J.;  George  Campbell  Co.  v. 
Angus,  91  Va.  438;  Dudley  v,  Duval, 
29  Wash.  528. 

2.  Tanner  v.  Page,  106  Mich.  155, 
holding  that  a  bill  of  particulars  which 
describes  generally  th^  character  of 
the  plaintiff's  claim  is,  in  the  absence 
of  a  motion  for  a  more  specific  bill, 
sufficient. 
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539.    XI.  SsLATiov  OF  Bill  to  Evidehcs  —  L  Eeitriction  of 
Evidence  —  a.  Generally.  —  See  note  4. 
541.     See  note  i. 

543.    b.  By  Order  of  Court.  —  See  note  5. 

2.  Bill  as  Evidence  Per  8e.  —  See  note  6. 

543.  xn.  Vabiavce  Betweek  Bill  akd  Fleabiito.  —  See 

note  2. 

Xm.  Specific  Actions— 1.  On  Special  Contracts  Oen- 
erally.  —  See  note  3. 

2,  Accounts.  —  See  note  4. 

544.  See  note  i. 

manding  a  compliance  with  an  order  3.   Oeneral     Damages.   —    Where     a 

for  furnishing  a  bill  of  particulars  or  complaint  asks  only  general  damages 

moving    to  strike    out    the    pleading  for  the  breach  of  a  contract,  a  bill  of 

waives  the  right  to  object  thereafter  particulars     will     noi      be     required, 

that  it  was  not  furnished.     Wilson  v.  Bolognesi  v.  Hirzel,  58  N.  Y.  App.  Div. 

St.  John's  Hospital.  92  111.  App.  413.  530. 

539.    4.    Alabama,  —  Morrisette    v.  4.  Beflnition.  —  The  word*' account,*' 

Wood,  128  Ala.  505.  as  used  in  Code  Civ.  Pro,  N.  Y.,  g  531, 

Illinois,  —  O'Leary  v.  People,  88  III.  applies  to  almost  every  claim  on  con- 

App.  60.  tract  which  consists  of  several  items. 

Mississippi.  —  Goforth    v.    Stingley,  Badger  v.  Gilroy,  (Supm.  Ct.  App.  T.) 

79  Miss.  398.  21  Misc.  (N.  Y.)  466. 

New    York.  —  Dempsey    v.    Bergen  Both  Debit    and  Credit.  —  Badger  v. 

County   Traction   Co.,  74  N.  Y    App.  Gilroy,  <Supm.  Ct.  App.  T.)  21  Misc. 

Div.  474.     See  also  Star  Brewery  v.  (N.  Y.)  466;  Dow  v.   Williams,  4  Pa. 

Farns worth,    172    111.    247;    Cochrane  Dis(.  659. 

Carpet   Co.   v.    Howells,    (Supm.    Ct.  Aoeonxit  Settled. —  In  an  action  to  re- 
Gen.  T.)  30  N.  Y.  Sapp.  1029.  open   an   account   settled   for  alleged 

541.     1.  Mercier  v.  Traveler's  Ins.  errors  therein,  the  plaintiff  may  be  re* 

Co.,    24    Wash.     147;    Spokane,    etc.,  quired  to  furnish  a  bill  of  particulars 

Lumber  Co.  z^.  Loy,  21  Wash.  501,  each  stating    the     particular    errors    com- 

ciiing 'i  Encyc.  of  Pl.  and  Pr.  541.  plained  of.     Coil  v.  Goodhari,  5  N.  Y. 

M3,     6.   See  Jacobs   v.   Friedman,  App.  Div.  444. 

(N.  Y.  City  Ct.   Gen.  T.)  28  Misc.  (N.  Goodf  and  Materials  FnmiBhed.—  In 

Y.)  441.     Compare  Jones   v.    Northern  an  action  on  an  account  for  goods  and 

Trust  Co.,  67  Minn.  410.                   '  materials    furnished,  there    must    be 

In  Califorxda  the  procuring  of  the  filed  with  the  complaint  a  bill  of  par- 
order  before  trial  is  necessary.  Mc-  ticulais  as  an  exhibit.  Townsend  v. 
Carthy  v.  Mt.  Tecarte  Land,  etc.,  Co.,  Cleveland  Fire-Proofing  Co.,  18  Ind. 
iioCal.  687.  App.  568. 

6.  Roscoe  Lumber  Co.  v.  Standard  544.     1.  In  Minneiota  and  Hew  Tork. 

Silica  Cement  Co.,  62  N.  Y.  App.  Div.  —See  St.   Louis  County  v.  American 

42T.  L.  &  T.  Co.,  75  Minn.  489:  Badger^. 

54SI.      2.    Immaterial    Varianoe.    —  Gilroy,  (Supm.  Ct.  App.  T.)  21  Misc. 

Where  the  declaration  is  on  the  com-  (N.  Y.)  466. 

mon  counts  in  assumpsit  it  is  imma-  In  Alabama.  —  Under  Civ.  Code  Ala., 

ferial    that     the     bill    of     particulars  §  32cp,  where  an  account  is  the  founda- 

discloses  a  special  contract  fully  exe-  tion  of  the  action  the  defendant  is  en- 

cuted    on    the    part  of    the    plaintiff,  titled  to  a  list  of  the  particulars  com- 

Soutbern  Bldg.,  etc.,  Assoc,  v.  Price,  posing  it  upon  notice  to  the  plaintiff's 

88  Md.  155.  attorney  given  at  any  time  previous  to 

Conflieting    Statements.   —  Where    a  the  trial.     Morrisette  v.  Wood,  128  Ala. 

complaint  and  a  bill  of  particulars  filed  505. 

therewith     contain     conflicting    state-  In  California.  —  Under  Code  Civ.  Pro. 

ments,  the  averments  of  the  complaint  Cal.,  §  454,  a  party  must  deliver  a  copy 

are  controlling.     Chapman   7k    Elgin,  of  the  account  sued  on  within  five  days 

etc.,  R.  Co.,  II  Ind.  App.  632.  after  demand  or  be   precluded   from 
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545.  Proper  KatUm  of  Aooount.  —  See  note  4. 

546.  Sncxtessive  Acts  of  Berriee.  —  See  note  I. 
548.    4.  Divorce.  —  See  note  i. 

5.  Dower.  —  See  note  2. 
550.    10.  Torts  —  a.  In  General.  —  See  note  2. 

b.  Actions  Based  upon  Negligence  —  PartioviArt  of 

Hegligence.  —  See  note  3. 

551.     IigoriM  Boooiyed.  —  See  note  I. 

giving  evidence  thereof;  but  the  stat-  54S.     1.  Adultery  —    Time,    Placf^ 

ute  is  not  mandatory  and  the  enforce-  Parties,  —  Hunter  r.   Hunter,  (Supm. 

ment  of   the  penalty  rests  within  the  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  67a.     See 

discretion    of    the    trial    judge.     Mc-  also  Kelly  v.  Kelly.  (N.  Y.  Super.  Ct. 

Carihy  v.  Mt.  Tccarte  Land,  etc.,  Co.,  Spec.  T.)  12  Misc.  (N.  Y.)  457.     Com- 

no  Cal.  687.  /ar^Oviatt  v.  Oviatt,  (N.  Y.  Super.  Ct. 

InOregon,  in  an  action  on  an  account,  Spec.  T.)  14  Misc.  (N.  Y.)  137. 

if    the    items  are   not   sef   out   in  the  Where,  in  opposition  to  an  applica- 

pleadings  or  a  copy  of  l  he  account  filed  tion  for  a  bill  of  particulars,  the  party 

therewith,    the  plaintiff   must,    within  files  an  affidavit  of  inability  to  furnish 

five  days  after  written  demand  there-  the  particulars  required   and    alleges 

for,  deliver  to  the  adverse  party  a  copy  that  he  will  not  attempt  to  prove  any 

of  the  account,  or  be  precluded  from  other  specific  act  than  that  alleged  in 

giving  evidence  thereof;    and    where  his  pleading,  the  application  should  be 

the  copy  filed  is  defective  the    court  denied.     Ketcham  v,  Kelcham,  32  N. 

may   order  a    further    account.      See  Y.  App.  26. 

Davis  V,  Hofer.  38  Oregon  150.  8.  Covin  v,  De  Miranda,  87  Hun  (N. 

546.    4.  Morrisette    v.    Wood,    128  Y.)  227. 

Ala.  505,  quoting  3  Encyc.  op  Pl.  and  550.    8.  Anti-KalsomineCo.  c/.  Kent 

PR-  535  [545]-  Circuit  Judge,   119  Mich.  434;  Clarke 

A    bill    of    particulars    is    properly  v,  Ohio  River  R.  Co.,  39  W.  Va.  732. 

ordered  showing  the  items  of  work  and  per  Brannon,  P. 

materials    and    their   value.      Rhine-  8.  King  v,  Brookfield,  72  N.  Y.  App. 

lander  v,   Haan,  66  N.  Y.  App.   Div.  Div.  483;  Daly  v.  Bloomingdale,  71  N. 

505.  Y,  App.  Div.  563;  Field  ».  New  York 

Where  an  action  is  to  recover  for  Cent.,  etc.,  R.  Co.,  (Supm.  Ct.  Spec, 
specific  services  rendered  for  a  fixed  T.)  35  Misc.  (N.  Y.)  11 1;  Wilson  v. 
price,  a  bill  of  particulars  will  not  be  American  Steel,  etc.,  Plate  Co  ,  56  N. 
required.  White  v.  West.  (Supm.  Ct.  Y.  App.  Div.  527;  Gallerstein  v.  Man- 
Spec.  T.)  27  Misc.  (N.  Y.)  397.  hatfan  R.  Co.,  (N.  Y.  City  Ct  Gen.  T.) 

646,     1.  Attorneya.  —  See  Can  tine  V.  26  Misc.  (N.  Y.)852;  Myers  v,  Albany 

Russell,   57   N.   Y.  App.   Div.  315,  in  R.  Co.,  5  N.  Y.  App.  Div.  596;  Baker 

which  case  a  bill  of  particulars  was  re-  v.  Sutton,  86  Hun  (N.  Y.)  588.     Com- 

quired  stating  each  item  of  service  and  pare  Stillman  v.  Brush  Electric  Light 

itB  value;  Dempsey  v.  Bergen  County  Co.,  92  Hun  (N.  Y.)  504. 

Traction  Co.,  74  N.  Y.  App.  Div.  474,  Death  by  Wroagltil  Act.  —  Stillman  v, 

in  which  case,  the  employment  of  the  Brush  Electric  Light  Co.,  92  Hun  (N. 

attorney  being  denied,  he  was  required  Y.)  504.     See  also  Manning  v,  Interna- 

to  give  a  bill  of  particulars  stating  the  tional  Nav.   Co.,  24  N.  Y.  App.  Div. 

terms  and  nature  of  his  contract,  when  143. 

and    with    whom   made,  each  item  of  551*      1.    English    v,    Westchester 

service,  and  at  whose   request  it  was  Electric   R.  Co.,  69  N.  Y.  App    Div. 

rendered.  576;   Steinau   v.    Metropolitan   St.   R. 

Contraeton.  —  In  an  action  to  recover  Co.   63  N.  Y.  App.  Div.  126.     See  also 

lor  services  rendered  in  **  performing  Villiers  v.   Third  Ave.  R.  Co.,  (N.  Y. 

all    the    general    services    of    a    con-  City  Ci.  Gen.  T.)  22  Misc.  (N.  Y.)  17. 

tractor,"  the  plaintiff  may  be  required  The   plaintiff   may   be    required    to 

to  furnish  a  bill  of  particulars  stating  furnish  a  bill  of  particulars  showing 

in  detail  the  services  rendered  and  their  the  expenses  incurred  and  length  of 

value.     McGuire  V.  Hall,  61  N.  Y.  App.  time  disabled,  but  not  of  the  nature, 

\yvi.  571.  location,   and  extent  of  the  injuries 
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5S3.    c.  Conspiracy,  Conversion,  and  Escape  —  conver- 
lion. — See  note  i. 

d.  Libel  and  Slander.  —  See  note  3. 

S83.     DefenM.  —  See  note  l . 

954.    e.  Malicious  Prosecution. — See  note  i. 

/.  Seduction  and  Crim.  Con.  —  See  note  2. 
11.  Qui  Tarn  Actions  and  Criminal  Prosecutions.  —  See 
note  4. 

sustained.    Steinau  z/.  Metropolitan  St.  writing    Printing,    etc.,    Co..    (N.    Y. 

R.  Co.,  63  N,  Y.  App.  Div.  126.  Super.  Ct.  Spec.   T.)  10  Misc.  (N.  Y.) 

The   plaintiff   may   be    required    to  97,  Stell  v,  Moyer,  9  Pa.  Disi.  516. 

furnish  a  bill  of  particulars  stating  the  554.     1.  But  see  Dietz  v,  Leber,  33 

nature  and  extent  of  the  injuries,  but  N.  Y.  App.  Div  563,  in  which  case  the 

not  their  probable  effect.     Schweit  v.  bill  was  allowed. 

Metropolitan  St.   R.  Co.,  (N.  Y.  City  2.  See  Vansant    v.   Lindsley,  2  App. 

Ci.  Gen.  T.)  24  Misc.  (N.  Y.)  409.  Cas.  (D.  C.)  421. 

Permanent  Ixgories.  —  When  the  com-  4.  See  Kirby  v.  U.  S.,  174  U.  S.  47; 
plaint  alleges  that  some  of  the  injuries  Rosen  v.  U.  S.,  161  U.  S.  29. 
sustained  are  permanent,  the  defend-  Contra.  —  In  Mississippi  bills  of  par- 
ant  Is  entitled  to  a  bill  of  particulars  ticulars  are  not  granted  in  criminal 
specifying  the  injuries  alleged  to  be  cases.  Westbrooks  v.  State,  76  Miss, 
permanent.      English   v.   Westchester  710. 

Electric   R.   Co.,  69  N.  Y.  App.  Div.  Indletment  Too  General.  —  When   an 

576;  Cavanagh  v.  Metropolitan  St.  R.  indictment  Is  good  as  a  pleading,  but 

Co.,  70  N.  Y.   App.  Div.  i;  Curtin  v,  too  general  adequately  to  inform  the 

Metropolitan  St.  R.  Co.,  65  N.  Y.  App.  defendant  of  the  exact  charge  thai  he 

Div.  610.  will  be  required  to  meet,  the  prosecu- 

563.      1.    See    Jones    v.    Northern  tion  may  be  required  to  furnish  to  him 

Trust  Co.,  67  Minn.  410,  holding  thai  a  bill  of  particulars.  Thalheim  v.  Stale, 

the  defendant  is  not  entitled  to  the  bill  38  Fla.  169;  Gilmore  v.  People,  87  111. 

as  a  matter  of  right  upon  a  simple  de-  App.  128;    New  Orleans  v,  Chappuis, 

mand.  105  La.  179,/^  Nicholls,  C.  J.    See  also 

8.  Rowe   V.   Washburne,   62   N.   Y.  Lauer  t/.  District  of  Columbia,  11  App. 

App.  Di*r.  131;  While  v.'Pease.  82  Fed.  Cas.  (D.  C.)453. 

Rep.  562.  The  refusal  to  grant  a  bill  of  particu- 

Partienlars  of   Bamages.  —  A   bill  of  lars  in  such  a  case  is  not  reversible 
particulars  of  the  special  damages  may  error,  where  it  appears  that  no  injury 
Reordered,  but  not  of  the  general  dam-  has  resulted  therefrom.     State  v.  Hat- 
ages  sustained.      Bell  v,  Heaiherton,  field,  66  N.  J.  L.  443- 
66  N.  Y.  App.  Div.  603.  Discretion.  —  The  granting  of  a  bill 

Where  Ho  Spedal  Ihunagee  Are  Claimed,  of  particulars  in  a  criminal  case  is 
—  Where  the  complaint  does  not  suflS-  within  the  sound  discretion  of  the  trial 
ciently  allege  special  damages  to  war-  judge.  Thalheim  r.  State,  38  Fla.  169; 
rant  proof  thereof,  the  defendant  is  not  Com.  v.  Zuern,  16  Fa.  Super.  Ct.  588. 
entitled  to  a  bill  of  particulars  in  that  'Embeiilement.  ^  Thalheim  v.  State, 
regard  Rowe  v.  Washburne,  62  N.  38  Fla.  169:  Com.  v.  Roberts,  22  Pa. 
Y.  App.  Div.  131.  Co.  Ct.  214.  See  also  Stale  v,  Hat- 
In  an  action  for  general  damages  for  field.  66  N.  J.  L.  443. 
publication  of  words  libelous  >^r  se^  Trandnlent  Pretenses.  —  A  defendant 
a  bill  of  particulars  will  not  be  re-  indicted  for  obtaining  money  by 
quired.  Cruikshank  v.  Bennett,  fraudulent  pretenses  is  entitled  to  a 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  bill  of  particulars.  Jules  v.  State,  85 
232.  Md.  305. 

Not  to  Disclose  Proof.  —  Rurnham  z'.  Conapiraey.  —  A    bill    of    particulars 

Wells.  50  N.  Y.  App.  Div.  175.  may    be   granted   to  a  defendant   in* 

553.    1.  Burnham  v.  Wells,  50  N.  dieted     for    conspiracy.       Towne    tr. 

Y.  App.  Div.  175;  Madden  v.  Under-  People,  89  III.  App  258. 
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556.  I.  Definition.  —  See  note  i . 

557.  n.  Division  into  Two  Classes.  —  See  note  i. 

III.  Grounds    of    Jttbisdiction  —  Genebally.  —  See 
notes  2,  3,  4,  5. 

558.  IV.  Beqttisites  of  Jubisdiction  —  1.  In  Cases  of  First 
Class  —  a.  In  General.  — See  note  i. 

559.  b.  Number  and  Relation  of  Parties  —  Mnitifarious- 

nesB.  —  See  note  4. 

M6.  1.  See  Eureka,  etc.,  R.  Co.  v,  names  at  law  for  the  purpose  of  de- 
California,  etc.,  R.  Co.,  (C.  C.  A.)  109  termining  the  amount  of  such  indebted* 
Fed.  Rep.  509.  to  (he  effect  that  it  must  ness  at  the  instance  of  such  debtor,  a 
appear  that  the  rights  of  ail  parties  con-  court  of  equity,  to  avoid  a  m  ulti  plicity 
cerned  can  be  adjudicated  in  one  action  of  suits,  will  take  jurisdiction  of  such 
before  a  bill  of  peace  will  lie.  indebtedness,  ascertain  and  determine 

557.     1.  Suit  in  Behalf  of  Plaintlffii  the  amount  thereof,  and,  as  ancillary 

and    Others. —  In    Corey    i>,   Sherman,  to  such  relief,  will  enjoin  the  prosecu- 

(lowa  1894)  60  N.  W.  Rep.  232,  decided  tion  of  the  several  claims  against  such 

under  Code  Iowa,  §  3464,  it  was  held  indebtedness   at  law.      St.    Lawrence 

that   policy   holders   in   an    insutance  Boom,  etc.,  Co.   v.  Price,  49  W.   Va. 


company  might  institute  a  suit  for  the 
benefit  of  themselves  and  of  plaintiffs 
whose  names  did  not  appear,  to  vacate 
an  order  appointing  a  leceiver,  all  the 
policies  being  similar  and  there  being 
over  two  thousand  holders  with  identi- 
cal interests. 

8.  American  Cent.  Ins.  Co.  v  Lan- 
dau, 56  N.  J.  Eq.  513;  Bryan  v.  Bryan, 
6r  N.  J.  Eq.  45;  Earle  v.  Gorham  Mfg. 
Co.,  2  N.  Y.  App.  Div.  460;  Mengel  v. 
Lehigh  Coal,  etc.,  Co.,  24  Pa.  Co.  Ct. 
152.  Compare  Marsh  v.  Kaye,  168  N. 
Y.  196,  wherein  it  was  held  that  there 
was  no  sufficient  showing  for  relief. 

3.  Stovall  V.  McCutchen,  107  Ky. 
577;  Barrington  v.  Ryan,  88  Mo.  App. 
85;  Dinsmore  v.  Southern  Express  Co., 
92  Fed.  Rep.  714.  See  also  Zanhizer 
V.  Hefner,  47  W.  Va.  418. 

Instence  Where  Bill  of  Peace  Will  Lie. 
—  If  a  creditor  divides  an  unascer- 
tained inrlcbtedness  against  his  debtor, 
with  his  consent,  among  various  credit- 
ors of  such  creditor,  and  then  assigns 
the  residuum  of  such  indebtedness  to 
a  trustee  for  the  benefit  of  all  his  other 
creditors,  and  such  trustee  and  such 
other  assignees  bring  and  threaten  to 
bring  separate  suits  in  their  several 


432. 

4,  Stockwell  V.  Fitzgerald,  70  Vt.  468. 

6.  German  Alliance  Ins.  Co.  v.  Van 
Cleave,  191  III.  410.  See  also  Jones  v. 
Hardy,  127  Ala.  221. 

There  Mnst  Be  Commnnity  of  Interest 
of  parties  plaintiff  or  defendant  before 
equity  will  take  jurisdiction  to  avoid  a 
multiplicity  of  suits  or  harassing  and 
unnecessary  litigation.  People's  Nat. 
Bank  v,  Marye,  107  Fed.  Rep.  570; 
Hale  V.  Allinson,  (C.  C.  A.)  106  Fed. 
Rep.  258;  Sang  Lung  v.  Jackson,  85 
Fed.  Rep.  502. 

558.  I.  Chicago  City  R.  Co.  v. 
General  Electric  Co.,  74  111.  App.  465; 
Dinsmore  v.  Southern  Express  Co.,  93 
Fed.  Rep.  714. 

If  the  Plaintlir  Has  a  Bmnedj  at  Law, 
he  must  show  that  his  loss  will  be 
severe  and  irreparable  before  a  court 
of  equity  will  take  jurisdiction  and 
enjoin  a  multiplicity  of  suits.  Ewing 
V.  Webster  City,  103  Iowa  226. 

559.  4.  Where  One  General  Question 
Affects  Hnmerons  Persons  and  thei  r  rights 
can  be  adjudicated  in  one  action, 
equity  will  lake  jurisdiction  to  prevent 
a  multiplicity  of  suits.  Sieigerwalt  v. 
Rife.  9  Pa.  Super.  Ct.  363. 
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560.    c.  Instances  of  Jurisdiction.  —  See  note  i. 
S63.    d.  When  Jurisdiction  Will  Not  Be  Assumed. — 

See  notes  i,  2,  4. 
tS63.    2.  In  Cases  of  Second  Class.  —  See  note  4. 
tl6tS«    3.  In  Analogons  Cases.  —  See  note  i. 

560.    1.  See  Stock  well  v.  Fitzgerald.  Where  Bight  Has  Hot  Been  Establiehed 

70  Vt.  468;  French  v.  Union  Pac.  R.  at  Law.  —  A  court  of  equity  will  not 

Co.,  92  Fed.  Rep.  28.  assume  jurisdiction  of  a  case  at  law 

563.     1.   Ewing  v.   Webster  City,  for  the  purpose  of  avoiding  a  multi- 

103  Iowa  226.  plicity  of  suits  when  the  difference  is 

2.  Balogh  V.  Lyman,  6  N.  Y.  App.  between    only    two    peisons    and    no 

'Disr.  271;  Thomas  s'.Council  BluffsCan-  rigbt    has    been   established    at    law. 

ning  Co.,  (C.  C.  A.)  92  Fed.  Rep.  422.  Cleland    v,    Campbell,    78    111.    App. 

4.  People's  Nat.  Bank  v.  Marye,  107  624.     See  also  McGuire  v,  Pensacola 

Fed.  Rep.  570.  Ciiy   Co.,   (C.   C.   A.)   105   Fed.   Rep. 

Suit  to  Ei^oin  Attaohmenta.  —  In  Pe-  677. 
ninsular  Constr.  Co.  v.  Merritt,  go  Md.  565.  1.  Praotioe  in  Oregon.  —  In  the 
589.  the  court  decided  that  a  bill  of  case  of  Tobin  v.  Portland  Flouring 
peace  would  not  lie,  saying:  **  The  at-  Mills  Co.,  41  Oregon  269,  it  was  de- 
tachments which  are  pending  are  in-  cided  thai  under  Hill's  Annot.  Laws 
deed  quite  numerous,  but  each  of  them  Oregon,  §  385,  where  over  one  hundred 
was  instituted  in  an  appropriate  juris-  depositors  of  grain  in  a  warehouse 
diction;  each  is  based  upon  a  distinct  commenced  an  action  against  the  own- 
and  independent  cause  of  action,  evi-  ers  of  such  warehouse  to  recover  the 
denced  with  the  particularity  required  value  of  wheat  shipped  therefrom  with- 
by  the  statute  and  verified  byr  affidavit,  out  authority,  an  action  cannot  be 
So  far,  therefore,  as  these  attachments  maintained  in  the  name  of  a  few  de- 
alone  are  concerned  we  can  conceive  of  positors  only,  for  the  benefit  of  all. 
no  ground  upon  which  we  could  declare  See  also  Washington  County  v,  Wil- 
them  vexatious,  and  of  no  reason  why  liams,  (C.  C.  A.)  iii  Fed.  Rep.  801,  in 
the  mere  number  of  such  suits  should  which  case  it  was  held  that  where  a 
be  made  the  occasion  of  divesting  the  county  issued  bonds  payable  to  bearer, 
courts  of  law  of  their  conceded  juris-  one  bondholder  could  not  sue  the 
diction/*  county  for  all,  as  an  adequate  remedy 

563.    4.  Bowling  V.  Crook,  104  Ala.  at  law  existed  in  favor  of  each  bond- 

130.  holder. 
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570.    I.  DBFliriTioV  AKD  XTse.  —  See  note  i . 
971.     See  notes  1,2,  3. 

570.     1.  Diirant  v.  D*Auxy,  107  Ga.  bility  of  misinterpretation  a  bill  of  re^ 

456  {(^tioting  3  Encyc.  of  Pl.  and  Pr.  view    will   noi    be  entertained.     Sim- 

570,571].    See  also  the  following  cases:  roons  v,  Conklin,  (Mich.   1901)  88  N. 

Michigan.  —  Simmons    v.    Conklin,  W.  Rep.  625. 

(Mich.  1901)  88  N.  W.  Rep.  625.  ft71.     1.  Karr  v.  Freeman.  166   111. 

Tennessee,   —    Fuller     v,     Jackson,  2Qq  fnVm^  3  Encyc.  of  Pl.  and  Pr.  570- 

(Tenn.  Ch.  1901)62  S.  W.  Rep.  274.  573J;  Campbell  v.  Snyder.  27  Oregon 

Virginia.  —  Dellinger   v,    Foltz,   93  249;   Blair  v,  Ritchie,  73  Vl.  log;   Hill 

Va.  729.  V.  Phelps.  (C.  C.  A.)  loi  Fed.  Rep.  650. 

West  Virginia.  —  Dingess   v.    Mar-  Contra,  Moore  v.   Perry,  13  Tex.  Civ. 

cum.  41  W.  Va.  763.  App.  204. 

A  Bill  of  Beyiew  In  an  Admiralty  Court  2.  Blair  f.  Ritchie,  73  Vt.  109  [citing 
is  permitted  by  the  practice  of  that  generally  3  Encyc.  of  Pl.  and  Pr., 
court  in  the  absence  of  other  remedy,  title  Bills  of  Review];  Hill  v.  Phelps, 
[t  may  be  filed  to  review  a  decree  of  (C.  C.  A.)  loi  Fed.  Rep.  650;  Boston, 
such  court  after  the  term  at  which  it  etc..  Electric  St.  R.  Co.  v.  Bemis  Car- 
was  enrolled.  It  lies  in  admiralty  Box  Co.,  (C.  C.  A.)  98  Fed.  Rep.  121. 
where  in  a  suit  in  rem  or  in  personam  Other  Orounds.  —  No  grounds  other 
property  has  been  disposed  of  without  than  errors  apparent  on  the  face  of  the 
personal  notice  to  the  owner.  The  decree  and  newly  discovered  evidence 
Columbia,  100  Fed.  Rep.  890,  in  which  are  grounds  for  bills  nf  review.  Mor- 
case  Thomas,  J.,  exhaustively  reviewed  ton  v.  Sneed,  (Tenn.  Ch.  1897)  39  S.  W. 
the  authorities.  Rep.  736.     See  also  Boswell's  Estate,  6 

Bin  to  Impeach  Beeree.  —  In  George  Pa.  Dist.  352. 

V.   Nowlan,   38  Oregon  537,  the  court  Extraneous  Facts.  —  Courts  will  not 

said  that  the  bill  could  not  "  be  sus-  entertain  bills  of  review  based  on  ex- 

tained  as  a  bill  of  review  for  error  ap-  traneous  facts.  Murphy  v.  Schoder,  126 

parent    on    the    face    of    the    record,  Mich.  607,  in  which  case  the  application 

because   its  object  is  to  impeach  and  for  the  bill  was  based  on  the  arrest  and 

set  aside  the  decree  entirely,  and  not  to  detention  of  an  attorney  in  the  case, 

reverse     or    correct    it."       See    also  See  also  Cox  r/.  Hartsville  Bank,  (Tenn, 

Carver  v.  Jarvis-Conklin  Mortg.  Trust  Ch.  1900)  63  S.  W.  Rep.  237. 

Co  ,  73  Fed.  Rep.  9.  Fraud   as    Ground  for    Relief.  —  If 

Material    Alteration.   —   Unless    the  fraud  is  relied  upon  to  sustain  a  bill  of 

alteration   in  the  decree  sought  to  be  review,   it  must  be  fraud  in  the  pro- 

maJe  by  a  bill  of  review  is  material  a  curement  of  the  decree,  and  not  in  the 

bill  of  review  will  not  lie.     Glover  v.  alleged  mistakes  in  accounts  rendered 

Jones,  95  Me.  303.  five     years     before     the    decree    was 

Finality  of  Decree.  —  To  give  the  court  entered  in  a  suit  for  an  accounting, 

jurisdiction  of  a  bill  of  review  the  de-  Bodkin  v.  Rollyson.  48  W.  Va.  453. 

cree  which  it  seeks  to  modify  must  be  Wisoonain     Statnte.    —    Stat.     Wis., 

a   final  decree.      Savage   v.   Johnson,  g  2600.  has  abolished  I  he  right  to  a  bill 

127  Ala.  401;  Spoor  v.   Tilson,  97  Va.  of   review   on    the    ground   of    newly 

279.  discovered  evidence,   and   substituted 

Modification  by  Consent.  —  Where  both  therefor    a   motion    for  a    new   trial, 

the  court  and  the  counsel  representing  Crowns  v.  Forest  Land  Co.,  102  Wis. 

the  party  in  whose  favor  a  decree  has  97. 

been    entered    agree    (o    modify    the  8.  Hill  v.  Phelps,  (C.  C.  A.)  loi  Fed. 

language  so  i^s  to  remove  any  possi-  Rep.  650 
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573,  H  Betiew  of  Consent  Decrees.  — See  note  i. 

III.  JUBISDICTION  OF  BiLL  —  1.  In  Same  Court.  —  See 
notes  2,  3. 

574.  3.  After  Deoision  on  Appeal.  —  See  note  3. 

ti75.    IV.  Ebbor  Apparent  —  1.  What  Constitutes  Generally. 

—  See  note  3. 

578.    2.  Formal  Irreg^nlarities  and  Matters  in  Discretion.  —  See 
note  I. 

3.  Must  Be  Prejudicial.  —  See  note  3. 
97 9.    4.  Face  of  Decree.  —  See  note  i. 
6.  Matters  of  Fact.  —  See  note  2. 

580.  V.  Newlt  Discovered  Matter  —  Reqniiitai  of  New  natter. 

—  See  note  i. 

581.  See  notes  i,  2. 


673.  1.  Alder  v.  Van  Kirk  Land, 
etc.,  Co.,  114  Ala.  551;  Watts  v.  Rice, 
192  III.  123;  Camden  v.  Ferrell,  50  W. 
Va.  119;  Hill  V,  Phelps,  (C.  C.  A.)  loi 
Fed.  Rep.  650. 


murrer  to  the  complaint  was  undis- 
posed of  at  the  time. 

8.  Arkansas,  —  Wood  v.  Wood,  59 
Aik.  441. 

•  Tennessee,  —  Cox  v.  Hartsville  Bank, 


8.  State  z/.  White,  40 Fla. 297;  Nashua,  (Tenn.  Ch.  1900)  63  S.  W.  Rep.  237; 
etc.,  R.  Corp.  v.  Boston,  etc.,  R.  Corp.,  Loftis  v,  Butler,  (Tenn.  Ch.  1900)  58 
169   Mass.    157;    Hall   ».   Waddill,    78     S.  W.  Rep.  886. 


Miss.  16;  Pittsburgh,  etc.,  R.  Co.  v. 
Keokuk,  etc..  Bridge  Co.,  (C.  C.  A.) 
107  Fed.  Rep.  781. 

8.  State  V.  White,  40  Fla.  297;  Mor- 
ton V.  Sneed,  (Tenn.  Ch.  1897)  39  S. 
W.  Rep.  736.  See  also  Murphy  v, 
Johnson,  107  Tenn.  552. 

574.  8.  Hall  v.  Waddill.  78  Miss. 
16,  wherein  the  court  said:  **  We  can- 
not approve  what  is  said  on  this  sub- 
ject in  Southard  v,  Russell,  supra.     We 


4  Reoord  of  the  Evidence  has  no  place 
in  a  bill  of  review,  as  courts  will  not 
inquire  into  matters  of  fact.  Nashua, 
etc.,  R.  Corp.  r.  Boston,  etc.,  R.  Corp., 
169  Mass.  157. 

580*  1.  Dingest  v,  Marcum,  41  W. 
Va.  763  [quoting  3  Encyc.  OF  Pl.  and 
Pr.  580-583] :  Glover  v,  Jones,  95  Me. 
303;  Saunders  v.  Savage,  (Tenn.  Ch. 
1900)  63  S.  W.  Rep.  2i8. 

Relerancy  of  Kew  Matter.  —  In  order 


approve  and  adopt  as  the  correct  rule  that  the  court  can  pass  upon  and  sus- 
what  is  said  in  Putnam  v,  Clark,  35  N.  tain  a  bill  of  review  such  new  matter 
J.  Eq.  149,  which  is  also  approved  by     must  be  set  out  in  the  bill.     Griffith  v. 


the  learned  editors  of  3  Encyc.  of  Pl. 
AND  Pr.  575,  and  also  the  courts 
whose  decisions  are  cited  in  note  3,  p. 
574,  of  said  volume.'* 

575.  8.  Dingess  V.  Marcum,  41  W. 
Va   76*1. 

578.  1.  Bodkin  v.  Rollyson,  48  W. 
Va,  453. 

"Snap  Jadgment."  —  Leave  of  court 
to  file  a  bill  of  review  will  be  granted    (Tenn.   Ch.   1901)  62  S.  W.  Rep.  274; 


Griffith,  (Tenn.  Ch.  1898)  46  S.  W.  Rep. 
340. 

5§1«  1.  Alabama,  —  Allgood  v. 
Piedmont  Bank,  130  Ala.  237. 

Michigan,  —  Mosher  v,  Mosher,  108 
Mich.  612. 

New  Jersey,  —  See  Clayton  v,  Clay- 
ton, 5^N.  J.  Eq.  310. 

Tennessee,    —    Fuller     v,     Jackson, 


where  it  can  be  shown  that  a  "  snap 
judgment  **  was  taken.  Kinsel  v. 
Kinsel,  126  Mich.  693. 

8.  Wilson  f/.  Schaefer,  107  Tenn.  300. 

579*  1.  Sharp  v.  Shenandoah 
Furnace  Co.,  100  Va.  27.  But  see  the 
case  of  Axtell  v.  Pulsifer,  155  ill.  141, 
in  which  a  bill  of  review  was  granted 


Griffith  V,  Griffith,  (Tenn.  Ch.  1898)  46 
S.  W.  Rep.  340. 

8.  Warren  v,  Adams,  26  Colo.  404 
[citing  3  Encyc.  of  Pl.  and  Pr.  580]; 
Allgood  V,  Piedmont  Bank,  130  Ala. 
237;  Mosher  v.  Mosher,  108  Mich.  612; 
Wilson  V.  Schaefer,  107  Tenn.  300. 

Deoree  Entered   by  Defknlt.  —  A  bill 


where  a  court    had   inadvertently  al-    brought  on  the  grounds  of  newly  dis- 
lowed  a  default  to  be  taken  and  a  de-    covered  matter  will  not  lie  to  a  decree 
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583.  See  notes  i,  2. 

[Fraud.  —  Where    fraud    has   been    used   to   abuse   the 
powers  of   court  with   the  design  of   accomplishing  a   sinister 

purpose,  a  bill  of  review  will  lie.  See  note  2a.] 

584.  yi.  Time  foe  Filing— 1.  For  Error  Apparent.  —  See 
note  I. 

585.  2.  For  New  Matter.  —  See  note  2. 

586.  Vn.  PSBFOEMAHGE  OF  DECBEE  —  When  Performaiioe  BiiptnMd 

with.  —  See  note  5. 

Vm.  Leave  TO  File  —  1.  When  If  eceasary.  —  See  note  6. 
•187.     See  notes  i,  2. 

entered  by  default.     Camden   v.   Fer-  Pennsylvania,  —  Buck  ».   Buck,   195 

rell,  50  W.  Va   119.  Pa.  St.  373. 

583.     1.  Watts  V.  Rice.  192  III.  127  United  States.  —  Halsted    v.    Forest 

Vcitinsf  3  Encyc.  of  Pl.  and  Pr.  583].  Hill  Co.,  109  Fed.  Rep.  820;  Reed  v. 

See  also  the  foUotving  cases:  Stanley,  (C.  C.  A.)  97  Fed.   Rep.  521; 

Alabama.  —  AUgood    v.    Piedmont  Duncan  v,  Atlantic,  etc.,    R.  Co.,  88 

Bank,  130  Ala.  237;  Alder  v.  Van  Kirk  Fed.  Rep.  840;  White  v.  Joyce,  158  U. 

Land.  etc..  Co.,  114  Ala.  551.  S.  128. 

Arkansas.  —  Bartlett  v.  Gregory,  60  LaohM.    —   '*  We     understand    that 

Ark.  453.  laches  constitutes  no  bar  to  a  pure  bill 

Michigan,  —  Mosher  v.  Mosher,   io8  of  review   brought    within   five   years 

Mich.  6i2.  for  error  apparent  upon  tbe  record.*' 

Virginia.  —  Sanders   v.    Burk,   (Va.  Manufacturers  Paper  Co.  z^.  Lindblom, 

1895)  22  S.  E.  Rep.  516.  68  111.  App.  539, 

United  States.  —  Society  of  Shakers  Bole  in    United  BtatM    Court!.  —  At- 

V.  Watson,  (C.    C.   A.)   77   Fed.    Rep.  templing  to  appeal  when  no  appeal  lies 

512  will  not  suspend  the  time  within  which 

Seasonable  Biligenoe.  —  The    rule  is  a  bill  of  review  must  be  filed.     BIytbe 

that  if  by  the  exercise  of  reasonable  Co.   v.   Hinckley,  (C.  C.  A.)  11 1   Fed. 

diligence  new   matter  could  not  have  Rep.  827. 

been  discovered  or  produced  in  the  In  Weit  Virginia  the  rule  is  that  three 
former  suit,  it  may  be  pleaded  in  sup-  years  is  the  limitation  for  a  bill  of  re- 
port of  a  bill  of  review.  Warren  if.  view.  Dunfee  v.  Childs,  45  W.  Va.  155. 
Adams,  26  Colo.  404,  riling  generally  3  5§5.  2.  Clayton  v.  Clayton,  59  N. 
Encyc.  of  Pl.  and  Pr.,  article  Bii.ls  J.  Eq.  310. 
OF  Review.  586,    5.  See  Manufacturers   Paper 

2.  Elzasf/.  Elzas,  183  111.  132;  Society  Co.    v.    Lindblom,    68    rii.   App.    539, 

of   Shakers   v.   Watson,  (C.  C.  A.)  77  which  lays  down  the  rule  that  no  stay 

Fed.  Rep.  512.  of  proceedings  against  an  original  de- 

2^7.  The   Columbia,    too  Fed.    Rep.  cree  for  the  payment  of  money  will  be 

890  [citing  Encyc.  of  Pl.  and  Pr,  as  ordered   upon   the   filing  of  a  bill  of 

follows:    *'  In   3  Encyc.   of   Pl.    and  review  unless  the  money  mentioned  in 

Pr.  570-600,  the  past  and  present  use  the  decree  is  paid  into  court  or  a  bond 

of   bills  of  review  in  the  courts  of  the  filed  to  indemnify  the  parties  in  whose 

United  States  and  of  the  several  states  favor  the  original  decree  ran. 

is  set  forth  instructively  *'].     See  also  6.  Arkansas.  —  Wood    v.    Wood.    59 

Mitchell  V.  Rice.  132  Ala.  120;  Adamski  Ark.  441. 

V.   Wieczorek,  93   III.   App.   357;  Reed  West  Virginia.  —  Dunfee  v.  Childs, 

V.  Stanly,  8  Fed.  Rep.  d30.  45  W.  Va.  155. 

5§4.     1.  Copeland  v.  Bruning,  104  Matter  of  Klght.  —  A  bill  of  review 

Fed.  Rep.  169,  citing  3  Encyc.  of  Pl.  for  error  apparent  will  be  received  as 

and  Pr.  584.     See  also   the  following  a  matter  of  right.     Kennedy's  Estate, 

cases  15  Pa.  Co.  Ct.  494. 

Idaho.  —  McMillan  v.  Wooley,  (Idaho  5§7.     1.  Crowns  v.  Forest  Land  Co., 

1898)51  Pac.  Rep.  1029  102  Wis.  106,  citing   3  Encyc.  of  Pl. 

Oregon.  —  George  p.  Nowlan,  38  Ore-  and  Pr.  587,     See  also  tbe  following 

gon  537.  cases: 
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•S87.    2.  How  Obtained.  —  See  note  4. 

588.  See  note  4. 
Connter-affldaviti.  —  See  note  5. 

8.  Discretionary  with  Court.  —  See  note  6. 

589.  See  note  i. 

5.  EfTeot  of  Filing  Without  Leave.  —  See  note  3. 

590.  IX.  Pabties  to  Bill.  —  See  notes  3,  4. 

999.    XI.  Fbame  of  Bill  —  suting  Part.  —  See  notes  i ,  2. 
S93.     Prayer.  —  See  note  4. 

Illinois. — Cole  f/.  Lircledale,  164  111.  nouncing  a  doctrine  of  Ia«¥  contrary 

630.  to  that  which   pre  trailed   at  the   time 

West  Virginia,  —  Dunfee  e/.  Childs,  the  decree  sought  to  be  reviewed  was 

45  W.  Va.  155.  rendered.     Ingles  v,  Bryan,  117  Mich. 

ft§7.    8.  Bat  see  Cox  v.  Harts ville  113. 

Bank,  (Tenn.  Ch.  1900)  63  S.  W.  Rep.  8.  Olgeotion  Waived.  —  Where  parties 

237,  in  which  it  was  held  that  the  con-  appear  and  demur  to  a  bill  of  review 

sent  of  the  chancellor  to  file  a  bill  of  they  are  estopped  from  objecting  that 

review  to  impeach  a  decree  of  the  Su-  it     was     filed     without     permission, 

preme  Court  for  fraud  was  not  neces^  Manufacturers  Paper  Co.  r.  Lindblom. 

sary.  68  III.  App.  539. 

4.  Filing  a  Telegram  which  is  sup-  590.  8.  Allgood  v.  Piedmont  Bank, 
posed  to  be  material  evidence  does  not  130  Ala.  237;  Chancellor  v,  Spencer, 
comply  only  with  the  rule  requiring  an  40  W.  Va.  337. 

affidavit.     Elzas  v,  Elzas,  183  111.  132.  Iniluiti  may  bring  a  bill  of  review  to 

ft88«    4.  Cole  V,  Littledale,  164  III.  alter  a  decree  of  a  probate  court  in  a 

630.  guardianship  matter;  or  this  may  be 

5.  Loth  V,  Loth,  116  Mich.  634;  Bos-  done  after  they  have  obtained  their 
ton,  etc..  Electric  St.  R.  Co.  v.  Bemis  majority.  Miller  v.  Miller,  21  Tex. 
Car-Box  Co.,  (C.  C.  A.)  98  Fed.  Rep.  Civ.  App.  382. 

121,  the  latter  case  holding  that  where  Persone  Hot  Aggrieved  by  the  decree 

the  contention  is  of  such  a  character  cannot  bring  a  bill  of  review.     Wilson 

that  a  court  would  be  embarrassed  by  v.  Schaefer,  107  Tenn.  300. 

relying  on  evidence  in  support  of  a  pe-  4.  Cutter  v,  Iowa  Water  Co.,  96  Fed. 

tition  to  file  a  bill  of  review  permission  Rep.  777. 

will  be  granted.  593.    I.  The  Error  Belied  upon  Xnst 

6.  Elzas  V,  Elzas,  183  111.  132.  Be  SpecifloaUy  Pointed  Ont  by  recitals  of 
Bemnrrer  After  Leave  Granted.  —  It  is  the  portion  of  the  proceedings,  orders, 

discretionary  with  the  court  whether  or  reports,  etc.,  relied  upon  to  sustain  the 

not  it  will  entertain  a  bill  of  review,  bill.      Heiskell  t/.   Galbraith,    (Tenn. 

and  permission  to  file  such  a  pleading  Ch.  iqoo)  59  S.  W.  Rep.  346. 

will  not  estop  the  court  from  dismiss-  A  Bill  of  Bevlew  for  Frand  must  state 

ing  it  on  demurrer.    McGuire  v.  Gal-  particularly  how    complainants   were 

lagher,  95  Tenn.  349.  put  upon  inquiry,  how  they  discovered 

5§9.     1.  In  tiio  Federal  Courts  leave  the  fraud,  that  it  could  not  have  been 

to  file  a  supplemental  bill  in  the  nature  discovered  by  ordinary  prudence,  etc. 

of  a  bill  of  review  will  be  granted,  of  Pittsburgh,   etc.,    R.  Co.   v,  Keokuk, 

course,  without  inquiry  as  to  the  nature  etc.,  Bridge  Co.,  (C.  C.  A.)  107  Fed. 

of  the  contents  of  the  bill.   See  Seymour  Rep.   781.     But  it  would   be   well   to 

V,  White  County,  (C.  C.  A.)  92  Fed.  compare  Ilinesley  v.  Sheets,  (Ind.  1897) 

Rep.    115.      See    also    Supplemental  46  N.  E.  Rep.  94,  with  the  cases  above 

Pleadings.  cited. 

Bill  Based  on  Annonnoement  of  New  8.  Wethered  v,  Elliott,  45  W.  Va.  436, 

Doetrine'of  Law.  —  I:  is  proper  exercise  in  which  case  the  court  quoted  3  Encyc. 

of  the  discretion  of  the  court  to  deny  of  Pl.  and  Pr.  591,  592. 

leave  to   file   a  bill  of  review  when  593.    4.  Allgood  v.  Piedmont  Bank, 

three  years  have  elapsed  since  the  de-  130  Ala.  237. 

cree  was  rendered  and  the  petition  to  file  BiU  Knit  Pray  Vodifieation  of  Beoree. 

is  based  on  the  fact  that  an  opinion  has  —  A  court  will  not  assume  jurisdiction 

been  rendered  in  the  meantime  an-  of  a  bill  of  review  which  prays  only  for 
Supp.  PI.  ft  Pr.— 37                   577 
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594.  XTTT.  Efrct  of  Fiinre  Bill.  —  See  note  3. 

XIV.  DEPEirsss  TO  AVD  Pbocobsdihos  oir  BiLL  —  1.  For 
Error  Apparent.  —  See  note  7. 

595.  See  note  i. 

597.  XVI.  Effect  of  Bstsbsal  ov  Pttbchasbb.  —  See  note  2. 
XVm.  Bills  nr  If atvbb  of  Bills   of  Bsyisw  —  1. 

Hature  and  Use.  —  See  notes  4,  5. 

598.  suppioiMiui  BUI.  -  See  note  5.    See  also  Supplemental 
Pleadings. 

Leave  of  Court.  —  See  note  6. 

further  relief  and  contains  no  petition  Va.  729;  Dingess  v.  Marcum,  41   W. 

to  alter  or  modify  the  decree  already  Va.  763. 

entered,  and  especially  is  this  true  if  5.  Manufacturers  Paper  Co.  r.  Lind- 

the  decree  covers  the  scope  of  the  relief  blom,  68  111.  App.  S39* 

prayed  for  in  the  original  pleadings.  Boqnisite  Allegations.  —  Where  a  bill 

Hill  V,  Phelps,  (C.  C.  A.)  loi  Fed.  Rep.  in  the  nature  of  a  bill  of  review  is  filed 

650  to  set  aside  or  alter  a  decree  it  should 

ft94.  8.  Manufacturers  Paper  Co.  set  forth  affirmatively  that  the  com- 
V.  Lindblom,  68  111.  App.  339,  wherein  plainant  cannot  protect  himself  by  mo- 
it  was  declared  that  "  an  order  staying  tion  for  a  new  trial  by  application  to 
proceedings  on  the  decree  until  the  vacate  or  modify  the  judgment  by  ap- 
hearing  should  have  been  applied  for,  peal  or  by  any  method  other  than  by 
and  if  granted,  it  would  have  been  as  the  bill  filed.  McMillan  v,  Wooley, 
effectual  as  an  injunction,  and  in  con-  (Idaho  1898)  51  Pac.  Rep.  1029. 
formity  with  proper  practice  upon  bills  599.  5.  See  Noeker  v.  Howry,  119 
of  review."  Micb.  626,  in  which  case  il  was  held 

7.  Axtell  V.  Pulsifer,   155  111.  141.  that   under  the  circumstances  of  the 

595«     I.  Axtell  v.  Pulsifer,  155  111.  case  it  was  within  the  discretion  of  the 

141.  Circuit  Court  to  permit  the  filing  of  a 

597.    2.  Jordan  v.  Hardie.  131  Ala.  supplemental  bill  in  the  nature  of  a 

72:  Loftis  V.  Butler,  (Tenn.  Ch.  1900)  bill  of  review. 

58  S.  W.  Rep.  886;  Shepherd  v.  Chap-  Ex  Parte  Evidenoe.  ~  It  is  error  to 

man,   (Va.    1895)  2f   S.    E.   Rep.  468;  dispose  of  bills  in  the  nature  of  bills  of 

Dunn  V.  Renick,  40  W.  Va.  349.  review  on  ex  parte  evidence.     Silman 

4.  Durant  v,   D'Auxy,    107  Ga,  456  v.  Stump,  47  W.  Va.  641. 

[quoting  with  approval  3  Encvc.  of  Pl  6.  Contra  --  Bill  for  Fhind  Filed  Witlu 

AND  Pr.  570,  571];  Simmons  v.  Conk  out  Leave.  —A  bill  in  the  nature  of  a 

lin.  (Mich.   1901)  88  N.  W.  Rep.  625;  bill  of  review  which  alleges  fraud  may 

Fuller  V.  Jackson,  (Tenn.  Ch.  1901)  62  be  filed  without  leave  of  court.     Ritchie 

S.  W.  Rep.  274:  Dellinger  v.  Foltz,  93  v.  Burke,  109  Fed.  Rep.  16. 
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601. 
609. 

603. 
S04. 


605. 


n.  EairiTT  JtTBlSDlGTloir.  —  See  note  2. 
HL  If  ATUBE  OP  Bill.  —  See  notes  2,  3. 
ly.  Whev  MAiKTAniABLE  —  1.  Generally. 
2.  By  Person  Hot  a  Party.  —  See  note  2. 

S.  What    Decrees  —  State  and  Federal  Conrte.  • 

V.  Ekfoegemsvt.  —  See  note  4. 

Inequitable  Deerees.  —  See  note  5* 

See  note  i. 

Who  Can  Call  Beeree  in  Question.  —  See  note  4. 


•  See  note  4, 
See  note  2. 


North  Carolina  R.  Co.,  89  Fed.  Rep. 
24,  112  Fed.  Rep.  471:  Mercantile 
Trust,  etc.,  Co.  v.  Roanoke,  etc.,  R.. 
Co..  log  Fed.  Rep.  3,  per  Paul,  J.; 
Fidelity  Ins.,  etc.,  Co.  v.  Norfolk,  etc., 
R.  Co.,  88  Fed.  Rep.  815;  James  v. 
Central  Trust  Co.,  (C.  C.  A.)  98  Fed. 
Rep.  489.  See  also  State  Trust  Co.  v, 
Kansas  City,  etc.,  R.  Co.,  no  Fed. 
Rep.  10. 

4.  Eeopening  Preyions  Deoree.  —  A 
party  who  seeks  the  aid  of  a  court  of 
chancery  in  executing  a  former  decree 
does  so  at  the  risk  ot  opening  up  the 
former  decree  as  respects  the  relief  to 
be  granted.  O'Brien  r.  Wheelock, 
184  U.  S.  4SO,per  Fuller,  J. 

5.  Lancaster  v.  Snow,  184  111.  534, /^r 
Phillips,  J.;  National  Foundry,  etc.. 
Works  V.  Oconto  City  Water  Supply 
Co.,  (C.  C.  A.)  113  Fed.  Rep.  793; 
Buchanan  v.  Knoxville,  etc.,  R.  Co., 
(C.  C.  A.)  71  Fed.  Rep.  324, /<'r  Sever- 
ens,  J.;  Compton  v  Jesup,  (C.  C.  A.) 
68  Fed.  Rep.  263,  frr  Lurton,  J. 

To  What  Caeei  Applicable.  —  The  rule 
that  the  court  will  look  into  (he  justice 
of  the  former  decree  applies  only  where 
the  aid  of  the  court  is  asked  to  carry 
To  maintain  a  bill  to  enforce  a  prior  out  an  ineffective  decree,  and  not  to  a 
decree  it  must  be  alleged  and  proved  case  where  the  former  decree  is  corn- 
that  the  decree  has  not  been  and  can-  plete  and  the  plaintiff  is  only  asking  to 
not  be  carried  into  execution  without  enjoin  an  invasion  of  rights  acquired 
further  assistance  of  the  court.  Raft  thereunder.  Buchanan  v.  Kroxville, 
River  Land,  etc.,  Co.  v.  Langford,  etc.,  R.  Co.,  (C.  C.  A.)  71  Fed.  Rep. 
(Idaho  1896)  46  Pac.  Rep.  1024.  324,  prr  Severens.  J. 

603.    8.  See    Baker    v.    Baker,  89        605.    1.  Enforeing  Deoree  npon  Eqnita- 
Fed.  Rep.  673.  ble  Terms.  —  A  court  of  equity  will  lend 

64M.  2.  Enjoining  Prooeedingi  in  its  aid  to  enforce  an  ineffective  decree 
Stata  Courts.  —  Rev.  Stat.  U.  S.,  ^  720,  only  upon  such  terms  and  conditions 
does  not  prevent  a  federal  court  from  as  are  just.  Compton  v.  Jesup,  (C.  C. 
enjoining  proceedings  in  a  state  court  A.)  68  Fed.  Rep.  263, /rr  Lurton,  J. 
when  necessary  to  enforce  its  own  de-  4.  Compare  Compton  w.  Jesup,  (C.  C. 
cree.     Central  Trust  Co.   v.  Western    A.)  68  Fed.  Rep.  263,  per  Taft.  J. 
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601,  2.  Lancaster  v.  Snow,  184  III. 
534;  Oberein  v.  Wells,  163  111.  loi; 
Central  Trust  Co.  v.  Western  North 
Carolina  R.  Co.,  112  Fed  Rep.  471; 
Fidelity  Ins.,  etc.,  Co.  v.  Norfolk,  etc., 
R.  Co.,  88  Fed.  Rep.  815;  Shainwald 
V,  Lewis,  69  Fed.  Rep.  487.  See  also 
Central  Trust  Co.  v.  Western  North 
Carolina  R.  Co.,  89  Fed.  Rep.  24. 

64Ki.  2.  Compare  Lancaster  v.  Snow, 
184  III.  534. 

3.  Shainwald  v.  Lewis,  69  Fed.  Rep. 

487. 

Supplemental  Bill. —  See  Central  Trust 
Co.  V.  Western  North  Carolina  R.  Co., 
89  Fed.  Rep.  24,  1 12  Fed.  Rep.  471. 

Style  of  Bill  Immaterial.  —  Where  the 
biP  in  form  and  substance  is  a  bill  to 
enforce  a  decree  and  the  plaintiff  is 
entitled  to  the  relief  demanded,  the 
court  should  entertain  the  bill  Shain- 
wald V.  Lewis,  69  Fed.  Rep.  487,  in 
which  case  the  bill  was  styled  "  a  bill 
of  revivor  and  supplement." 

4.  Oberein  v.  Wells,  163  111.  loi;  Bu- 
chanan V.  Knoxville,  etc.,  R.  Co.,  (C. 
C.  A.)  71  Fed.  Rep.  324,  per  Severens, 
).    See  also  Lancaster  v.  Snow,  184  III. 

534. 


BILLS  TO  IMPEACH  DECREES  AND 

JUDGMENTS, 

ON  THE  GROUNDS  OF  FRAUD,  SURPRISE,  AND  THE  LIKE. 

608.    II.  Bills  TO  IxPEACH  Decrees  —  1.  For  Fraad  in  General. 

—  See  notes  i,  2. 

2.  Consent  Decrees.  —  See  note  3. 

3.  For  Surprise,  Accident,  etc.  —  See  note  4. 
610,    4.  Technical  Character  of  Bill. —  See  notes  1,  2. 

5.  Withont  Leave  of  Conrt.  —  See  note  3. 

<I09.    1.  Mitchell  v.  Rice,  132  Ala.  which  would  be  sufficient  to  maintain 

Z2o;  Farwell  c.  Great  Western  Tel.  Co.,  a  bill  of  review,  mere  cumulative  evi- 

161  111.  522;  Harper  v.  Mangel,  98  111.  dence  is  not  sufficient.     Hilts  v.  Ladd, 

App.  526.  35  Oregon  237. 

2.  McGlathery    v,    Richardson,    129  Void  Decree,  —  A  bill  may  be  filed  in 

Ala.  653.  a  court  of  equity  to  enjoin  the  execu- 

8.  Camden  v.  Ferrell,  50  W.  Va.  119,  tion  of  a  judgment  or  decree  void  upon 

wherein  the  court  held  that  an  original  its  face.    George  v.  Nowlan,  38  Oregon 

bill,  and  not  a  bill  of  review,  lies  to  re-  537.     See  also  Campbell  v.  Snyder,  27 

verse  a  decree   by  default  on  newly  Oregon  249. 

discovered  evidence.     Citing  3  Encyc.  610.    1.  See  Silman  v.  Stump,  47 

OF  Pl.  and  Pr.  608.     See  also  Swanson  W.  Va.  641. 

V,   Jordan,  (Tenn.  Ch.  1898)  52  S.  W.  S.  See   Hendryx  v.  Perkins,  (C.  C. 

Rep.  1 102;  Reid  v.  Louisville,  etc.,  R.  A.)  114  Fed   Rep.  801. 

Co.,  (Miss.  1895)  16  So.  Rep.  675.  Denomlnatioii  of  Bill  Immaterial.  —  See 

4.  See  Ernst  Tosetti  Brewing  Co.  v.  Manufacturers  Paper  Co.  v.  Lindblom, 

Koehler,  200  111.  369;  Karrc/.  Freeman,  68  III.  App.  539;  McTeer  z\  Briscoe, 

166   111.  299;  Cresse  v.  Security  Land  (Tenn.  Ch.  1899)  61  S.  W.  Rep.  564. 

Invest.  Co.,  54  N.  J.  Eq.  447.  A  Bill  in  Equity  Is  Hot  Bestriotad  by 

In  Iowa  chancery  will  grant  no  relief  Its  Name,  and,  though  self-named  a  bill 

upon   an  application  to  set  aside  an  of  review,  if  in  substance  and  effect  it 

order  of  the  Probate  Court,  in  the  ab-  is  more  than  a  mere  bill  of  review,  the 

sence  of  a  showing  of  fraud  or  mistake  court  will  interpret  and  apply  its  alle- 

in    the    procurement    of     the    order,  gations  in  their  broader  scope  to  meet 

Hendron  v,  Kinner,  no  Iowa  544.  the  ends  of  justice.     Murphy  v.  John- 

In  Hew  Hampshire  a  decree  of  the  Pro-  son,  107  Tenn.  552. 

bate  Court  obtained  by  fraud  or  error  8.  McDonald   v,   Pearson,   114  Ala. 

is  properly  attacked  only  by  petition  to  630;  Farwell  v.  Great  Western  Tel  Co., 

modify  or  vacate  the  same.     Reed  v.  161  111.  522;  Cox  v.   Hartsville  Bank, 

Prescott,  70  N.  H.  88.  fTenn.  Ch.   1900)  63  S,  W.   Rep.  237; 

Oregon  —  Newly  Discovered  Evidence,  Ritchie  v,   Burke,   109  Fed.   Rep.   16. 

—  By  statute  (Bellinger's  Annot.  Code  See  also  Salliotte  v,  Williams,  (Mich. 
Oregon,  1902,  g  391),  bills  of  review  are  1902)  89  N.  W.  Rep.  584. 
abolished,  and  it  is  provided  that  a  Where  Bill  ComUiies  Other  Features. — 
decree  in  equity  may  be  impeached  or  Schaefer  v.  Wunderle,  154  III.  577. 
set  aside  by  an  original  suit.  And,  as  Leave  of  the  United  States  flaprene 
such  a  suit  to  set  aside  or  impeach  a  Court  Is  not  necessary,  though  the  de- 
decree  on  the  ground  of  newly  dis-  cree  sought  to  be  impeached  is  based 
covered  evidence  can  only  be  main-  upon  a  mandate  therefrom.  Brown  9, 
tained  upon  similar  grounds  to  those  Walker,  84  Fed.  Rep.  53a, 
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611.    6.  Proof  of  Fraad,  and  Belief  Thereon.  —  See  note  5. 

613.  8.  Bills  by  Infants,  Persons  Hon  Compotes  Mentis,  etc. — 
See  notes  i,  3. 

9.  Beqnisites  of  Bill  to  Impeach  for  Fraud.  —  See  note  4. 

614.  10.  Hultifimous  Bemedies.  —  See  note  i. 
11.  Defenses.  —  See  note  2. 

615.  m.  Bills  to  Ixfeach  Jiibgkekts  —  1.  Equitable  Juris- 
diction in  Oeneral.  —  See  note  4. 

616.  See  note  2. 

611.    6.  Wilson  v,  Hoffman,  (N.  J.  Cal.   333.     See  also  Painter  v,  J.  B. 

1901)  50  Atl.  Rep.  592,  in   which  case  Painter  Co.,  133  Cal.  129. 

the  court  held  that  a  bona  fide  purchaser  Illinois. — Cassidy  v.  Automatic  Time 

who  conveys  the  property   purchased  Stamp    Co.,    185   111.    431;    Eltingf  v, 

will  confer  a  good  title,  even  upon  a  Biggsville  First  Nat.  Bank,  173  111.  368; 

vendee  with  nolice  of  the  fraud.     See  Prussian  Nat.  Ins.  Co.  r.  Chichoclry,  94 

also  Fox  r/.  1<  >bDin8,  (Tex.  Civ.  App.  111.  App.  168. 

1901)  62  S.  W.  Rep.  815.  Indiana,  —  Asbury  v.  Frisz,  148  Ind. 

618.    1.  Harrison  cr.Wallton,  95  Va.  513. 

721,  in  which  case  the  court  held  that  Massachusetts,  —  Broolcs  z/.  Twitchell, 

an  infant  can  impeach  a  decree  only  182  Mass.  443. 

upon  grounds  which  would  invalidate  616.    2.  Where  Belief  at  Law — Cali- 

it  in  the  case  of  a  person  of  full  age.  fornia.  •*  HoUenbeak   v,    McCoy,    127 

Order  Mortgaging  Infant's  Seal  Xitata.  Cal.  21. 

—  An  original  action  in  equity  may  be  Georgia,  — Johnson    v.    Driver,    108 

maintained  by  an  infant  to  set  aside  Ga.  595. 

an  order  mortgaging  his  realty,  when  Illinois.  —  Chapman  v.  Kane,  97  III. 

the  same  was  procured  by  fraud  and  App.  567;  Reid  z^.  Stock  Yards  L.  Coal, 

collusion.      Warren    v.   Union   Bank,  etc.,  Co.,  88  111.  App.  32;  Garden  City 

157  N.  Y.  259,  reversing  28  N.  Y.  App.  Wire,  etc.,  Co.  v,  Kause,  67  III.  App. 

Div.  7.  108. 

8.  See  Lee  v,  Heuman,  10  Tex.  Civ.  Kansas,  —  Myers  v,  Jones,  61  Kan. 
App.  666.  191;  Supreme  Lodge,  etc.,  v,  Carey,  57 

4.  McDonald   v,    Pearson,    114  Ala.  Kan.  655. 

630.  Louisiana.  —  Landry  v.  Bertrand,  48 

614.    1.  See  Wilson  «/.  Schaefer,  107  La.  Ann.  48. 

Tenn.  300.  Maryland.    —    Chappell     Chemical, 

Where  the  Prayers  for  Belief  Are  An-  etc.,  Co.  v.  Sulphur  Mines  Co.,  85  Md. 

tagonittiOi    one    being   based    on    the  681. 

theory  of  invalidity  of  the  decree,  and  Missouri,  —  Missouri,  etc.,  R.  Co.  v, 

the  other  on  the  theory  of  its  validity,  Hoereth,  144  Mo.  136.     Compare  Bald- 

the   bill  is    multifarious.      Cutter    v.  win  v.  Davidson,  139  Mo.  118. 

Iowa  Water  Co.,  96  Fed.  Rep.  777.  Nebraska.  —  Mayer    v.    Nelson,    54 

9.  An  Order  Denying  a  Koiion  to  Open  Neb.  434;  Bankers'  L.  Ins.  Co.  v,  Rob- 
the  judgment  made  in  the  court  render-  bins,  53  Neb.  44;  Woodward  v.  Pike, 
ing  the  same  will  not  preclude  a  court  43  Neb.  777.  But  see  Meyers  v.  Smith, 
of  equity  from  granting  relief.     Herd  59  Neb.  30. 

V.  Tuohy,  133  Cal.  55.  North  Dakota.  —  Kitzman  v.  Minne- 

The  Affirmance  of  a  Decree  or  Judgment  sota  Thresher  Mfg.  Co.,  10  N.  Dak.  26. 

upon  a  writ  of  error  to  the  Appellate  Oklahoma.  —  Crist  v.  Cosby,  11  Okla. 

Court  does  not  bar  a  bill  to  impeach  635. 

the  same  for  errors  not  apparent  on  the  Rhode  Island.  —  Dowell  v.  Goodwin, 

face  of  the  record.     Cassidy  v.  Auto-  22  R.  I.  287. 

matic  Time  Stamp  Co,  185  111.  431;  Tennessee.  —  Duffield  r.  Owen,  (Tenn. 

Karr  v.  Freeman.  166  111.  299.  Ch.  1897)  42  S.  W.  Rep.  691.     But  see 

M5*    4.  Hinesley  v.  Sheets,  (Ind.  Williams  v.  Pile,  104  Tenn.  273. 

App.   1897)  46  N.  E.   Rep.  94,  citing  3  Texas.  —  Dunson  v,  Spradley,  (Tex. 

Encyc.  of  Pl.  and  Pr.  615,  616.     See  Civ.   App.  1897)  40  S.  W.   Rep.   327; 

also  the  following  cases:  Houston,  etc.,  R.  Co.  v.  Ellisor,  (Tex. 

California,  —  Sohler    v.   Sohler,  135  Civ.  App.  1896)  37  S.  W.  Rep,  972;  Mc- 
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617.    2.  Method  of  Invoking  SelieC  —  See  notes  2,  3. 
3.  GTonndg  for  Belief.  —  See  note  4. 


Hugh  V,  Sparks,  15  Tex.  Civ.  App.  57. 
Bat  see  Smith  v.  Carroll,  (Tex.  Civ. 
App.  1902)  66  S.  W.  Rep.  863. 

i/tah.  —  Baer  v,  Higson,  (Utah  1903) 
72  Pac.  Rep.  180. 

Virginia.  —  Preston  v.  Kind  rick, (Va. 
1897)  27  S.  E.  Rep.  588. 


Idakc.  —  McMillan  v.  Wooley.  (Idaho 
189S)  51  Pac.  Rep.  1029. 

Illinois,  —  Renner  v.  K  an  nail  y,  193 
111.  213;  Schroer  v.  Pettibone,  163  111. 
42;  Far  well  v.  Great  Western  TeJ.  Co., 
161  111.  522;  West  Chicago  St.  R.  Co. 
V.   Stoltzenfeldt,    100    111.    App.    142; 


Unit  fit  States. — Travelers' Protective  Denker  v.  Carter,  93  111.  App.  599; 
Assoc.  V.  Gilbert,  (C.  C.  A.)  iii  Fed.  Moore  v.  Cohen,  70  111.  App.  160;  Hop- 
Rep.  269;  Atkinson  v.  Allen,  (C.  C.  A.)  per  v.  Davies,  70  111.  App.  682;  New- 
71  Fed.  Rep.  58.  man  v.  Schaeck,  58  111.  App.  328.     See 

Contra.  —  See    Leonard     v.    Capital  Harris  v.  McDonald.  194  111.  75;  Henry 

Ins.   Co.,   loi   Iowa  482,   wherein  the  v.  Seager,  80  111.  App.  172;  Harris  v. 

court  held  that  a  court  of  chancery  has  McDonald,  79  III.  App.  638;  Lewis  v. 

jurisdiction  to  set  aside,  cancel,  and  Firemen's  Ins.  Co.,  67  111.  App.  195. 


enjoin  the  enforcement  of  void  judg- 
ments, even  though  there  be  a  remedy 
by  appeal.  See  also  Norwich  Union 
F.  Ins.  Soc.  V.  Stang,  9  Ohio  Cir.  Dec. 
576;  Howenstine  v.  Sweet,  7  Ohio  Cir. 
Dec.  49S. 


Indiana.  —  Syfers  v.  Keiser,  (Ind. 
App.  1903)66  N.  E.  Rep.  1021. 

Indian  Territory.  —  Robberson  v. 
Crow,  3  Indian  Ter.  174. 

Iowa.  —  Miller  v.  Minneapolis,  etc., 
R.  Co.,  (Iowa  1903)  93  N.  W.  Rep.  76; 


Belief  at  Law  Mvit  Be  Pleaded.  •— The    Murphy  v.   Coddihy,    iii    Iowa  645; 
defense  of  an  adequate  remedy  at  law    Charles  C.  Taft  Co.  v.  Bounani,   no 


must  be  pleaded  in  order  that  the  de- 
fendant may  avail  himself  of  it  as  a 
matter  of  right.  Johnson  v.  Huber, 
106  Wis.  282. 

Though  the  court  may,  in  its  discre- 
tion, dismiss  the  action  on  that  ground, 
even  when  such  a  defense  has  not 
been  interposed.  Metropolitan  El.  R. 
Co.  V.  Johnston.  84  Hun  (N.  Y.)  83. 


Iowa  739;  Fulliam  v.  Drake,  105  Iowa 
615;  Larson  v.  Williams,  too  Iowa  no. 
See   Brakke  v.  Hoskins,  98  Iowa  233. 

Kentucky. — Combs  v.  Scwell,  (Ky. 
1900)  59  S.  W.  Rep.  526:  Turner  v. 
Colson,  (Ky.  1900)  55  S.  W.  Rep.  551; 
Trimble  v.  Scott,  (Ky.  1897)  38  S.  W. 
Rep.  697. 

Afaryland,  —  Hilton    v.    Tyrrell,   93 


617,    2.  See  Noeker  v.  Howry.  119  Md.  657. 

Mich.  626;  Wilson   v.  Hoffman,  (N.  J.  Michigan.  —  Farmers*  F.  Ins.  Co.  v. 

1901)   50  Atl.   Rep.    592;  Robinson   v.  Johnston,  113  Mich.  426. 

McDowell,   125  N.  Car.  337;  Graham  Missouri.  —  Bracken  t^.  Milner,  (Mo. 

V.   East  Texas  Land,  etc.,  Co.,  (Tex.  App.  1903)  73  S.  W.  Rep.  225;  Smoot  v. 

Civ.    App.    1899)   50  S.  W.   Rep.   579;  Judd,  161  Mo.  673;  Lee  v.  Harmon,  84 

Crowns  J'.  Forest  Land  Co.,  102  Wis.  97.  Mo.   App.    157:    Straub     v.   Simpson, 

8.    Hinesley   v.   Sheets,  (Ind.   App.  74  Mo.  App.  230;  Herwick  v    Koken 

1897)46  N.  E.   Rep.  94,  in  which  case  Barber  Supply  Co.,  61  Mo.  App.  454. 

the  court  held  that  a  bill  which  does  Montana.  —  Schilling  7/.   Reagan,  19 

not  contain  a  full  review  of  the  judg-  Mont.  508.     See  Bennett  Bros.  Co.  v. 

ment  and   other    proceedings  in    the  Congdon,  20  Mont.  208. 

original  action,  but  raises  merely  the  Nebraska.  —  Kaufmann  v.  Drexel,  56 

issue  of  fraud  by  one  of  the  parties  in  NeD.  229;  Radzuweit  v.  Watkins.  53 

suborning  the  testimony  of  witnesses  Neb.  412;  Paul  v.  Davidson,  43  Neb. 

on  the  trial,  must  be  considered  not  as  505. 


a  bill  of  review,  but  as  a  bill  to  vacate 
the  judgment  for  fraud. 

4.  Alabama.,  —  See  Hall  v.  Griffin, 
119  Ala   214. 

California.  —  Herd  v.  Tuohy,  133 
Cal.  55. 

Geor^^ia.  —  Berry  v.  Burghard,  ill 
Ga.  117;  Donaldson  v.  Roberts.  109  Ga. 
832;  Johnson  v.  Driver.  108  Ga.  595; 
Durant  v.  D'Auxy,  107  Ga.  456;  Brown 
V.  Brown,  99  Ga.  312. 


New  Jersey.  —  Isham  v.  Cooper,  56 
N.  J.  Eq.  398. 

New  York.  —  Warren  v.  Union  Bank, 
157  N.  V.  259;  Metropolitan  El.  R.  Co. 
V.  Johnston,  84  Hun(N.  Y  )  83:  Ingalls 
V.  Merchants'  Nat.  Bank,  51  N.  Y. 
App.  Div.  305.  See  Levy  v.  Passavant, 
19  N.  Y.  App.  Div.  71;  Wright  v. 
Smith,  13  N.  Y.  App.  Div.  536. 

Oklahoma.  —Crist  v,  Cosby,  11  Okla. 
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619.    4.  Character  of  Belief  Granted — in  Genoral.  —  See   notes 
I,  2,  3. 

Oregon,  —  Huntington  t/.  Crouter,  33    cannot  be  successfully  attacked  by  a 


Oregon  408;  Handley  v,  Jackson,   31 
Oregon  552. 

Rhode  Island,  —  Dowell  v,  Goodwin, 
22  R.  I.  287;  Rafferty  v.  Potter,  21  R. 

1.  517. 

Tennessee, — Southern  R.  Co.  v.  Mc- 
Donald, (Tenn.  Ch.  1900)  59  S.  W. 
Rep.   370;  Gray  v.  Ward,  (Tenn.  Ch. 


bill  in  equity  on  the  same  grounds. 
Telford  v.  Brinkerhoff,  163  III.  439; 
Hendrickson  v,  Bradley,  (C.  C.  A.)  85 
Fed.  Rep.  508;  Folsom  z/.  Ballard,  (C. 
C.  A.)  70  Fed.  Rep.  12. 

IrregnlaritiM  in  Judgment.— Chancery 
has  no  jurisdiction  to  enjoin  any  judg- 
ment or  decree  for  irregularities  attend- 


1898)  52  S.  W.  Rep.  1028;  Williams  v,  ing,  and  errors  committed  by  the  court 

Pile,  104  Tenn.  273.  in  the  rendition  thereof.     Levystein  v. 

Texas,  —  McLane    v,    San    Antonio  O'Brien,  106  Ala.  352;  Hull  £'.  Calkins, 

Nat.  Bank,  (Tex.  Civ.  App.  1902)  68  S.  137  Cal.  84;  Caiman  v,  Stuckart,  70  III. 

W.   Rep.   63;  Lindsley  v.   Sparks,   20  App.  3x0;  Hart  v.  O'Rourke,  151  Ind. 

Tex.  Civ.  App.  56;  Ayresw.  Parrish,  15  205;  Fitch  v.  Byall,  149  Ind.  554;  Davis 

Tex.  Civ.  App.  541;  Moore  v.  Britton,  v.  Clements,  148  Ind.  605;  Fulliam  v, 

15  Tex.  Civ.  App.  237;  Bates  v.  Wills  Drake,  105  Iowa  615;  Leet  v.  Leet,  12 

Point  Bank,    11   Tex.   Civ.    App.  73;  N.    Y.   App.    Div.    11;    Henderson  v, 

Woflford  V.  Booker,  10  Tex.  Civ.  App.  Moore,  125  N.  Car.  383.     See  also  Pub- 

171.  lishing  House  v,   Heyl,  61  Kan.  634; 

Utah,  —  Bailey  v,  Stevens,  11  Utah  Chappell  Chemical,  etc.,  Co.  v.  Sul- 


175. 

Vermont,  —  Delaney    v.    Brown,   72 

Vl  344. 

Virginia, — Greer  v.  Hale,  95  Va.  533. 

Washington, —  Noerdlinger  v.  Huff, 
(Wash.  1903)  72  Pac.  Rep.  73. 

West  Virginia, —  Graham  v.  Citizens' 
Nat.  Bank,  45  W.  Va.  701 :  Smith  v, 
Johnson,  44  W.  Va.  278. 

Wisconsin,  —  Johnson  v,  Huber.  106  judgment  in  ejectment  so  as  to  make 
Wis.  282;  Hall  V,  Hall,  98  Wis.  193;  a  description  of  lands  therein  apply  to 
Ford  V,  Hill,  92  Wis.  188.  certain  other  lands.     Meyer  v.  Calera 

United  States,  —  New  River  Mineral     Land  Co.,  133  Ala.  554. 
Co.  V.  Seeley,  (C.  C.  A.)  120  Fed.  Rep.        Eightof  Appeal  Cut  Off.  — Where  there 
193;     Bucki,     etc.,     Lumber     Co.    v,     has  been  a  trial  and  judgment  at  law, 
Atlantic  Lumber  Co.,  (C.  C.  A.)  116    and  the  right  of  appeal  has  been  cut 
Fed.  Rep.  i;  Hnlton  v.  Davis,  (C.  C.     off  by  the  death  of  the  presiding  judge 


phur  Mines  Co.,  85  Md.  681;  Missouri, 
etc.,  R.  Co.  V,  Warden,  73  Mo.  App. 
117;  Fox  V,  McClay,  48  Neb.  820; 
George  v.  Nowlan,  38  Oregon  537; 
Long  V,  Eisenbeis,  18  Wash.  423;  Gra- 
ham V.  Citizens'  Nat.  Bank,  45  W.  Va. 
701. 

Reformation  of  Judgment.  —  A  court 
of  equity   has  no  power  to  reform   a 


A.)  108  Fed.  Rep.  138;  Allen  v.  Allen, 
(C.  C.  A.)  97  Fed.  Rep.  525;  Perry  v. 
Johnston,  95  Fed.  Rep.  322;  Crapo  v, 
Hazelgreen,  (C.  C.  A.)  93  Fed.  Rep. 
316;  Broadis  v,  Broadis,  86  Fed.  Rep. 
951;  Piatt  V,  Threadgill,  80  Fed. 
Rep.   192;    Hamburg-Bremen  F.   Ins. 


before  signing  the  bill  of  exceptions,  a 
court  of  equity  has  power  to  grant  re- 
lief against  such  judgment.  Kansas, 
etc.,  R.  Co.  V,  Fitzhugh,  61  Ark.  341; 
Little  Rock,  etc.,  R.  Co.  v.  Wells,  61 
Ark.  354.  See  Waldo  v.  Thweatl,  64 
Ark.  126:  Scroggin  v,  Hammett  Grocer 


Co.  V.   Pelzer  Mfg.  Co.,  (C.  C.  A.)  76  Co.,  66  Ark,  183;  Grafton,  etc.,  R.  Co. 

Fed.   Rep.  479;    Nelson  v.   Killingley  v.  Davisson,  45  W.  Va.  12. 

First   Nat.  Bank,  70  Fed.    Rep.   526;  Where  a  bill  of  exceptions  has  been 

Celina  v.  East  port  Sav.  Bank,  (C.  C.  duly  filed,  a  petition  claiming  that  the 

A.)  68  Fed.  Rep.  401.  same  cannot  be  found  must  also  plead 

Seformation  of  Clontract.  —  A  court  of  inability  to  supply  the  same.     Lincoln 

equity  may  entertain  a  bill  to  reform  a  v.  Bell,  (Neb.  1902)  91  N.  W.  Rep.  287. 

written  contract  upon  which  a  judg-  8,  Graham  v.  Citizens'   Nat.    Bank, 

ment  at  law  was  rendered,  and  to  per-  45  W.  Va.  701,  wherein  the  court  said: 


petually    enjoin  the  judgment  as  not 
supported  by  the  reformed  contract. 
Stevens  v.  Hertzler,  114  Ala.  563. 
619.    1.  After  a  Motion  for  a  New 


"  Equity  does  not  grant  a  new  trial  in 
the  law  forum.  It  only  gets  control  of 
the  person  by  injunction,  tries  the 
merits  by  a  jury,  and  then  dissolves  or 


Trial  Has  Been  Befnaod  the  judgment    perpetuates  the  injunction,  that  being 
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6i90«     See  note  i. 

Ordering  Aeknowledgment  of  tetiifiMtioii.  —  See  note  2. 
Compelling  leoonnt  for  Amonnt  CoUeoted.  —  See  note  3. 
Sqjoining  Part.  —  See  note  5. 
Improper  Uie  of  Judgment.  —  See  note  6. 
Temporary  Injunction.  —  See  notes  7,  8. 

lY.  Chabaotsbistics   of   Both   Clabbeb   0?   Bills — 
1.  Parties — a.  In  General.  —  See  note  9. 
oai.    b.  Parties  Plaintiff.  — See  notes  i,  2. 

stranger  to  Judgment.  —  See  note  4. 
639.     BeoeiTor  of  Corporation.  —  See  note  I. 

c.  Parties  Defendant  —  in  General.  —  See  notes  2,  4. 

the  process  by  which  it  executes  its  \HHng  3  Encyc.  of  Pl.  and  Pr.  620]; 

function."    See    also    Lieserowitz    v.  mcGlathery   v.  Richardson,  129  Ala. 

West  Chicago  St.  R.  Co.,  80  111.  App.  653.      See  Tarver    v.    New    England 

248;  Wood  V.  Davis,  108  Fed.  Rep.  130;  Mortg.  Security  Co.,  96  Ga.  536. 

Carver  v.  Jarvis-Conklin  Mortg.  Trust  631.     1.  See  Fox  v,  Robbins,  (Tex. 

Co.,  73  Fed.  Rep.  9.  Civ.  App.  1901)  62  S.  W.  Rep.  815. 


619.    8.  See  Jackson  v.   Miles,  98  An  Allegation    that  the  Complainant 

Ga.  512.  Was  a  Party  to  the  original  action  must 

Protection  Against  Two  Aisigneeo.  —  be  made  in  a  complaint  attacking  col- 

A  court  of  equity  has  jurisdiction  to  laterally  an  order  of  a  court  of  law. 

entertain  a  bill  for  relief  by  a  judg-  Davis  v.  Taylor,  140  Ind.  439. 

ment  debtor  against  two  alleged  as-  2.  SeeBigham  v.  Kistler,  ii4Ga.  453. 

signees  of  said  judgment  claiming  ad-  Oreditors  who  were  not  -parties  to  a 

versely  to  each  other.     Moore  v.  Red,  creditors'  bill  cannot  attack  the  validity 

(Miss.  i8g8)  22  So.  Rep.  948.  of  a  decree  rendered  thereon,  except 

690.    1.  See  Grafton,  etc.,  R.   Co.  after  obtaining  leave  of  court.    Con- 

V.  Davisson,  45  W.  Va.  12.  tinental  Trust  Co.  v,  Toledo,  etc.,  R. 

2.  Smith  V.  Taylor,  78  Mo.  App.  630.  Co.,  99  Fed.  Rep.  171. 

Betting  Off  Indebtedness  Against  Jndg-  An  Assignee  of  the  Defendant  in  the 

ment. —  A  court  of  equity  may  inter-  original  judgment  is  properly  joined 

fere  and  set  of!  an  indebtedness  of  an  with  the  latter  as  a  plaintiff  in  an  action 

insolvent    judgment    creditor    to    the  to  impeach   the  judgment  for  fraud, 

judgment  debtor  against  the  judgment.  Frankel  v,  Garrard,  (Ind.  1903)  66  N. 

Dunham  Lumber  Co.  v.  Holt,  123  Ala.  E.  Rep.  687. 

336.  124  Ala.  181;  Twigg  V.  Hopkins,  Substitution  of  Parties. -- Upon    the 

85  Md.  301.     See  also  Owen  i/.  Gerson,  death  of  the  plaintiff,  after  filing  the 

119  Ala.  217;  Zinn  v.  Dawson,  47  W.  bill,  her  personal  representative  and 

Va.  45.  heirs  may  be  substituted  as   parties 

3.  See  Heath  z/.  HalfhiU,  106  Iowa  plaintiff.  Burnett  v.  Milnes,  148  Ind. 
131.  236. 

5.  See  Ross  v.  Cox,  69  111.  App.  430;  4.  Decatur  First  Nat.  Bank  v.  PuUen, 
George  ».  Nowlan,  38  Oregon  537;  129  Ala.  638;  Largey  v.  Bartlett,  18 
Hamburger  v.  Kosminsky,  (Tex.  Civ.  Mont.  265;  Richardson  v.  Loree,  (C.  C. 
App.  1901)  61  S.  W.  Rep.  958;  Jordan  A.)  94  Fed.  Rep.  375. 

V.  Chester,  (Tex.  Civ.  App.  1897)  43  S.  633.    1.  See  Ingalls  v.  Merchants' 

W.  Rep.  904.  Nat.   Bank,  51  N.  Y.  App.  Dlv.  305; 

6.  See  Brennan  r.  Berlin  Iron  Bridge  Denton  v.  Baker,  (C.  C.  A.)  93  Fed. 
Co.,  73  Conn.  412.  Rep.  46. 

7.  Pending  Appeal.  —  A  court  of  equity  2.  See  East  Riverside  1  rrigation  Diet, 
will   not  grant  a  stay  of  proceedings  v,  Holcomt,  126  Cal.  315. 

pending  an  appeal  from  the  judgment.  4.  White  v,  Bleckley,  105  Ga.   173; 

Ludwig  V.   Latarus,    10  N.   Y.   App.  Farwell  ».  Great  Western  Tel.  Co.,  161 

Div.  62.  111.  522. 

8.  Contra.  —  Geisberg  v.  O'Laughlin,  In  Appellate  Court.  —  Tapana  v.  Shaff- 
(Minn.  1903)  93  N.  W.  Rep.  310.  ray,   (Mo.   App.   1902)  71  S.  W.  Rep. 

9.  Harrison  v,  Wallton,  95  Va.  721  119. 
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693.    8.  Juriidiotion  —  aJ  Within  State.  —  See  note  7. 

633.    b.  Beyond  State.  —  See  note  2. 

635.    c.  State  and  Federal  Courts.  — See  note  i. 

03d.    7.  Herd  z'.  Tuohy,  133  Cal.  55;  equity  jurisdiction,  and,  therefore,  an 

Mosby  z'.  Gi shorn,  17  Utah  257.     See  action  for  equitable  relief  against  a  jus- 

also  Ashcraft  v.  Knoblock,  146  Ind.  169;  tice's  judgment  is  propedy  brought  in 

Holderman  v.  Tedford,  7  Kan.  App.  the  Circuit  Court  of  the  same  county^ 

657:  Brennen  v.  Cist,  9  Ohio  Dec.  18;  Frankel  v.  Garrard,  (Ind.  1903)  66  N. 

Howensiine    v.    Sweet,    7  Ohio    Cir.  E.  Rep.  687. 

Dec.   498;    Barnes  v.  Barnes,  16  Pa.  The  statutes  of  Indiana  do  not  au- 

Co.  Ct.  534;  Ellis  9.  Harrison,  34  Tex.  thorize  the  Circuit  or  Superior  Courts 

Civ^.    App.   13;    Noerdlinger    v.   Hafif,  to  relieve  a  party  from  a  justice's  judg- 

(Wash.  1903)  72  Pac.  Rep.  73.  ment  taken  againsl  him  through  his 

Contra.  —  Smith  v.  Morrill,  12  Colo,  excusable    neglect,     even     though    a 

App.  233.  transcript  thereof  has  been  filed  with 

Where  Oonrt  Sendering  Judgment  Had  the  clerk  of  an  upper  court.    Fitch  v, 

Ko  Jnrisdietion.  —  Leonard   v.   Capital  Byall,  149  Ind.  554. 

Ins.  Co.,  loi  Iowa  482.  In  Texas  a  void  judgment  of  a  jus- 

Impeaohing  Decree  of  Appellate  Court,  tice's  court,  for  an  amount  so  small  as 

—  See  Hibernia  Nat.  Bank  t;.  Standard  to  render  the  remedy  by  appeal  una- 

Guano  Chemical,    etc.,   Co.,    51    La.  vailable,  may  be  enjoined  by  the  Dis- 

Ann.  1321;  Meyers  v.  Smith,  59  Neb.  trict  Court.     Rumfield  v,   Neal,  (Tex. 

30;    Carver  ». 'jarvls-Conklin  Mortg.  Civ.  App.   1898)  46  S.   W.   Rep.   262; 

Trust  Co.,  73  Fed.  Rep.  9;  Nelson  v,  Jennings  v.  Shiner,  (Tex.  Civ.  App. 

Killingley   First  Nat.    Bank,  70  Fed.  1897)  43  S.  W.  Rep.  276;  Gulf,  etc.,  R. 

Rep.  526.  Co.  V,   Blankenbeckler,   13  Tex.  Civ. 

In  Alabama  a  court  of  equity  will  not  App.  249. 

reopen  a  decree  of  the  Court  of  Probate  633.    8.  Davis  v,   Cornue,   151   N. 

in  the  absence  of  special  equities  which  Y.  172. 

would  justify  reopening  the  judgment  635.     1.   National    Surety    Co.    z/. 

of  a  court  of  law.     Knabe  v.  Rice,  106  State  Bank,  (C.  C.  A.)  120  Fed.   Rep. 

Ala.  516.  593,  wherein  the  court  stated  the  rule 

In  Iowa,  under  the  statute  providing  as  follows:   *'A  federal  circuit  court, 

(hat  a  suit  to  enjoin  proceedings  on  a  sitting  in   equity,  has  jurisdiction  to 

judgment    must    be    brought    in   the  enjoin  the  enforcement  of  an  uncon^ 

county  and  court  In  which  the  judg-  scionable  judgment  of  a  state  or  of  a 

ment   was  obtained,   a  district  court  national  court  for  new  causes,  such  as 

cannot  restrain  proceedings  on  a  judg-  fraud,  accident,  or  mistake,  which  pre- 

ment   of  the  Supreme  Court.    Ober-  vented   the  judgment  defendant  from 

holt2er  V.  Hasen,  loi  Iowa  340.  availing  himself  of  a  meritorious  de- 

lA  Keatueky  one  court  cannot  grant  fense  that  was  not  fairly  presented  to 

an  injunction  to  stay  proceedings  on  a  the  court   which   rendered   the  judg- 

judgment  rendered  in  another  court,  ment.     But  it  has  no  power  to  take 

Shackelford  v,  Patterson,  (Ky.  1901)  62  such  action  on   account  of  errors  or 

S.  W.  Rep.  1040;  Jacobson  v.  Wernert,  irregularities   in    the   proceedings  on 

(Ky.  [897)  41  S.  W.  Rep.  281.  which    the    judgment    or    decree    is 

In.  Maasaehiisetti  a  court  of  equity  founded,  or  on  account  of  erroneous 

cannot  set  aside  or  vacate  the  judg-  or    illegal    decisions    by    the    courts 

ment  at  common  law  of  another  die-  which  rendered  the  judgment  or  de- 

trict  court,  but  a  judgment  upon  the  cree.     The  reason  of  this  rule  is  that 

law  side  of  a  court  may  be  released  cases  of  the  former  class  present  new 

or  discharged    upon    the  equity  side  controversies,  which  have  never  been 

thereof.      Brooks    v.    Twitchell,    182  raised  in  other  courts,  of  which  the 

Mass.  443.  federal  courts  cannot  escape  jurisdic- 

In  Tennesiee  the  Chancery  Court  has  tion  if  they  arise  between  citizens  of 
jurisdiction  to  review  a  decree  of  any  different  states,  and  involve  the  re- 
court  for  fraud.  Cox  v.  Hartsville  quisite  amount  (25  Stat.  433;  i  U.  S. 
Bank,  (Tenn.  Ch.  1900)  63  S.  W.  Rep.  Comp.  St.  1901,  tit.  13,  c.  7,  §  629,  p. 
237.  508),  while  cases  of  the  latter  class  in 

Belief  from  Jnstioe's  Judgment.  —  In  volve  a  jurisdiction   which  does  not 

Indiana  a  justice  of  the  peace  has  no  exist  —  a  jurisdiction    of  the  federal 
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69S.     AndllAry  Jnriidietion  of  Federal  Oourt.  —  See  note  4. 

636.  3.  Allegations   and   Proof— ^.  Averments   in  Gen- 
eral. —  See  notes  2,  3,  4,  5. 

637.  See  notes  2,  3,  4, 


courts  to  review  and  revise  the  acts 
and  decisions  of  courts  of  co-ordinate 
jurisdiction  upon  questions  which  they 
have  lawfully  considered  and  ad- 
judged."     See  also   Howard    v,    De 


S.  Alabama.  —  Foshee  ».  McCreary, 
123  Ala.  493;  Owen  v.  Gerson,  119 
Ala.  217;  Raisin  Fertilizer  Co.  v.  Mc- 
Kenna«  114  Ala.  274. 

Gtorgia,  —  Reynolds,    etc.,    Mortg. 


Coidova,  177  U.  S.  609;  Sayers  v.  Burk-  Co.  v.  Martin,  (Ga.  1902)  42  S.  E.  Rep. 

hardt,  (C.  C.  A.)  85  Fed.  Rep.  246;  Mc-  796:  Fitzgerald  v.  Bowen,  114  Ga.  691; 

Neil   V,    McNeil,   78   Fed.    Rep.    834;  Dodge     v,     Williams,    107    Ga.    410; 

Carver  v.  Jarvis-Conklin  Mortg.  Trust  Redwine    v.    McAfee,    loi    Ga.    701; 

Co.,  73  Fed.  Rep.  9.  Owens  v.  Van  Winkle  Gin,  etc.,  Co., 

6Si5.    4.  Broadis  v.  Broadis.  86  Fed.  96  Ga.  408. 

Rep.  951;  Bradshaw  v.  Miners'  Bank,  Illinois,  —  Telford    v.    Brinkerhoff, 

(C.  C.  A.)  81  Fed.  Rep.  902.     See  also  163  111.  439;  Weeks  v.  Holmes,  loi  III. 


Richardson  v.  Loree,  (C.  C.  A.)  94  Fed. 

Rep.  375. 

636.  2.  Davis  z/.  Clements.  148  Ind. 
605,  holding  that  the  complaint  must 
allege  what  the  record  of  the  case,  in 
which  the  decree  sought  to  be  enjoined 
was  rendered,  shows  as  to  the  parlies 


App.  435;  Spraker  v.  Bartlett,  73  III. 
A  pp.  522.  See  also  Ingwersen  v. 
Buchholz,  88  111  App.  73;  Brady  v. 
Horvath,  79  111.  App.  17. 

Indiana,  —  See  Adams  School  Tp.  r. 
Irwin,  150  Ind.  12. 

Iowa,  —  Steinert'.  Lenz,  no  Iowa  49; 


thereto,  and  the  manner  in  which  the     Seddon  v.  State,  100  Iowa  378. 


decree  was  entered. 

8.  Colorado,  —  Haley    v.    Breeze,    13 
Colo.  App.  432;  Brewer  v.   Mock.   14 


Colo.  App.  454. 

Illinois.  -  Off 
87  111.  App.  472. 

Oklahoma,    — 


V.  Title  G.,  etc.,  Co., 


Mosley    v.    Southern 
Mfg.  Co.,  4  Okla.  492. 

4.  Uehlein  v.   Burk,  (Iowa  1903)  94    Marney,  91   Md.  360;  Twigg 
N.  W.  Rep.  243;  Hasler  v,  Schopp,  70    kins,  85  Md.  301. 


Kansas,  —  Howard  v,  Eddy,  56  Kan. 
498;  Ohio,   etc..    Mortg.,   etc.,  Co. 
Carter,  9  Kan.  App.  621;  Kimble 
Short,  2  Kan.  App.  130. 

Kentucky.  —  Mitchell  v.  Kirby,  (Kv. 
1897)  38   S.    W.    Rep.    507;  Payton 
McQuown,  97  Ky.  757. 

Maryland,  —  Maryland  Steel  Co.  v 

V,   Hop 


V. 
V. 


V. 


Mo.  App.  469. 

6.  Roberts  v,  Moore,  113  Ga.  170; 
Rogan  V.  Eads,  loi  III.  App.  509:  Pier- 
son  V.  Linn,  101  111.  App.  624;  Tomp- 
kins V.  Lang,  74  111.  App.  500:  Tootle 
V.  Ellis,  63  Kan.  422:  McBridev.  Wake- 
field, 58  Neb.  442;  Bankers  L.  Ins.  Co. 
7/.  Robbins,  53  Neb.  44;  Hockaday  v. 
Jones,  8  Okla.  156;  Meinert  v.  Harder, 
39  Oregon  609;  Dashner  v.  Wallace, 
(Tex.  Civ.  App.  1902)68 S.  W.  Rep.  307; 
Massachusetts  Ben.  L.  Assoc,  v.  Loh- 
miller.  (C.  C.  A.)  74  Fed,  Rep.  23. 

Where  Defendant  Not  Served.  —  See 
Handley  v.  Jackson,  31  Oregon  552. 

Where  a  Judgment  Is  Void,  as  ren- 
dered without  jurisdiction,  a  petition  in 
equity  to  set  the  same  aside  need  not 


allege  a  defense  to  the  original  action.     Oregon  609. 


Minnesota.  —  O'Brien  v,  Larson,  71 
Minn.  371. 

Mississiffpi,  —  Lott  v.  Michel,  (Miss. 
1895)  16  So.  Rep.  794. 

Nebraska.  —  Barr  v.  Post,  59  Neb. 
361 ;  Broken  Bow  v.  Broken  Bow 
Water  Works  Co.,  57  Neb.  548;  Bank- 
ers' L.  Ins.  Co.  V,  Robbins,  53  Neb.  44; 
Losey  v.  Neidig,  52  Neb.  167;  Nor- 
wegian Plow  Co.  V.  Bollman,  47  Neb. 
186. 

N^ew  y'ork.  —  Gardiner  v.  Van 
Alstyne,  22  N.  Y.  App.  Div.  579, 
affirmed  163  N.  Y.  573. 

Oklahoma,  —  Crist  v.  Cosby,  11  Okla. 
635;  Herbein  v.  Moore,  10  Okla.  317; 
Hockaday  v.  Jones,  8  Okla.  156. 

Oreo  on.  —  Meinert     v.     Harder,    39 


Keely  v.  East  Side  Imp.  Co.,  16  Colo. 
App.  365:  Henkle  v.  Holmes,  97  Iowa 
695.  See  Leonard  v.  Capital  Ins.  Co., 
loi  Iowa  482. 

6ar.    2.  Fickes    v.    Vick,    50  Neb. 
401;    Longdale    Iron   Co.    v. 
berry,  50  W.  Va.  451. 


Pennsylvania.  —  Lockard  v,  Kcyser, 
18  Pa.  Super.  Ct.  172. 

Tennessee,  —  Huff  v.  Miller,  (Tenn. 
Ch.  1900)  58  S.  W.  Rep.  876;  Noll  v. 
Chattanooga  Co.,  (Tenn.  Ch.  iPq6)  3  > 
Quesen-    S.  W.  Rep.  287. 

Texas.  —  Bergstrom   v,   Kiel,   (Tex. 
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b.  Averment  of  Fraud.  — See  notes  5,  6.     See  also 

See  note  i. 

c.  Proof  of  Fraud.  — See  note  3. 
V.  What    Constitutes  Feaud  —  1.  In  General.  —  See 

See  notes  i,  2,  3. 

Civ.   App.   1902)  67  S.   W.   Rep.   781;    ful  or  necessarily  fraudulent,  it  is  not 


637. 

Fraud. 
638. 

639. 

note  2. 
630. 


Lindsley  v.  Sparks,  (Tex.  Civ.  App. 
1897)  40  S  W.  Rep.  605;  Bailey  v. 
Boydstun,  (Tex.  Civ.  App.  1895)  33  S. 
W.  Rep.  281:  Sherman  Steam  Laundry 
Co.  V,  Carter,  24  Tex.  Civ.  App.  533; 
San  Antonio,  etc.,  R.  Co.  v.  Manning, 
20  Tex.  Civ.  App.  504;  Alexander  v. 
Banner,  10  Tex.  Civ.  App.  iii. 

IVashinisrton.  —  Spokane  Cooperative 
Min.  Co.  z/.  Pearson.  28  Wash.  118. 

Wisconsin,  —  Nye  v.  Sochor,  92  Wis. 
40. 

United  States,  —  Bucki,  etc..  Lumber 
Co.  V.  Atlantic  Lumber  Co.,  (C.  C.  A.) 
116  Fed.  Rep.  i;  Travelers'  Protective 
Assoc.  V,  Gilbert,  (C.  C.  A.)  iii  Fed. 
Rep.  269;  Pittsburgh,  etc.,  R.  Co.  v, 
Keokuk,  etc.,  Bridge  Co.,  (C.  C.  A.) 
107  Fed.  Rep.  781;  Massachusetts  Ben. 
L.  Assoc.  V.  Lohmiller,  (C.  C.  A.)  74 
Fed    Rep.  23. 

TTnayailable  Defense  in  Jnstlee'i  Court. 
—  In  Davis  v.  Pou,  108  Ala.  443,  a 
tenant  was  sued  in  a  justice's  court 
for  unlawful  detention  and  damages 
by  his  landlord,  who  had  previously 
been  divested  of  the  title  to  the  land 
through  foreclosure  proceeding^.  The 
tenant  pleaded  attornment  to  the  pur- 
chaser thereunder,  but  such  defense 
was  stricken  out  as  involving  the  ques-  Bank,  (Tenn.  Ch.  1900)  63  S.  W.  Rep. 
tion  of  title.  A  bill  to  restrain  the  col-  237;  West  v,  Magness,  (Tenn.  Ch.  1898) 
lection  of  I  he  judgment  was  demurred  46  S.  W.  Rep.  469;  Edwards  v.  Turner, 
to,  and  the  demurrer  sustained  for  (Tenn.  Ch.  1897)  47  S.  W.  Rep.  144; 
want  of  equity,  although  it  appeared  Smith  v,  Quarles,  (Tenn.  Ch.  1897)  46 
that  the  landlord  was  insolvent  and  S.  W.  Rep.  1035;  Fox  v,  Robbins, 
that  the  tenant  had,  therefore,  no  ade-  (Tex.  Civ.  App.  1901)  62  S.  W.  Rep. 
quate  remedy  at  law.  815;  Nye  v,  Sochor,  92  Wis.  40;  John 

637.    4.  Hockaday  z'.  Jones,  8  0kla.     V.  Farwell  Co.  v,  Hilbert,  91  Wis.  437; 


necessary  to  charge  ihat  they  were 
wrongfully  or  fraudulently  performed. 
Warren  v.  Union  Bank,   157  N.  Y.  259. 

6.  Heller  v.  Dyerville  Mfg.  Co.,  116 
Cal.  127:  Coleman  v.  Coleman,  113  Ga. 
149;  Caiman  v,  Stuckart,  70  III.  App. 
310.  And  see  Harrison  v,  Wallton,  95 
Va.  721. 

63§.  1.  Wood  V.  Davis.  108  Fed. 
Rep.  130. 

8.  Hoi  ton  V.  Davis,  (C.  C.  A.)  108 
Fed.  Rep.  138  [citing  3  Encyc.  of  Pl. 
AND  Pr.  628];  Minor  v.  Minor,  (Pa. 
1902)  53  Atl.  Rep.  765. 

The  Bnrden  of  Proof.  —  Johnson  v, 
Stebbins-Thompson  Realty  Co.,  167 
Mo.  325. 

639.  2.  See  Dunham  Lumber  Co. 
V.  Holt,  123  Ala.  336:  McDonald  v. 
Pearson,  114  Ala.  630;  Kannallv  v. 
Renner,  84  111.  App.  51;  Asbury 
V.  Frisz,  148  Ind.  513;  Burnett  v, 
Milnes,  148  Ind.  230;  McConnell  v. 
Hicks,  64  Kan.  828;  Fears  v.  Riley, 
148  Mo.  49;  Warren  v.  Union  Bank,  157 
N.  Y.  259,  reversing  28  N.  Y.  App.  Div. 
7;  Norwich  Union  F.  Ins.  Soc.  v, 
Stang,  9  Ohio  Cir.  Dec.  576;  Tibbits  v. 
Miller,  9  Okla.  677;  Hennig  v.  Mann, 
18  Pa.  Co.  Ct.  177;  Cox  V.  Hartsville 


156;  Meinert  z'.  Harder,  39  Oresron  609. 
See  Morrison  v.  Morrison,  105  Ala.  637. 
5.  Willems  v.  Willems,  72  111.  App. 
200;  Ohio,  etc.,  Morig  ,  etc.,  Co.  v. 
Carter.  9  Kan.  App.  621:  New  York, 
etc.,  Transp.  Co.  v.  Tyroler,  25  N.  Y. 
App.  Div.  i6r;  Howensiine  v.  Sweet,  7 


Chadron  Bankv.  Anderson, 6  Wyo.  518; 
Graver  v.  Faurot,  (C.  C.  A.)  76  Fed. 
Rep.  257. 

630.  1.  Mulcahey  v.  Dow,  131  Cat. 
73;  Hanley  v.  Hanley,  114  Cal.  6go: 
Hasler  v.  Schopp,  70  Mo.  App.  469; 
Mosby  V.  Gisborn,  17  Utah  257;  Camp 


Ohio  Cir.  Dec.  498;  Travelers'  Protec-  v.  Ward,  69  Vt.  286;  U.  S.  v,  Beebe, 

live  Assoc,   v.   (jilbert,  (C.  C.  A.)  iii  180  U.   S.  343,  reversing {C  C.  A.)  92 

Fed.  Rep.  269.     See  Griffith  v.  Griffith,  Fed.  Rep.  244;  Ritchie  v   McMullen, 

(Tenn.  Ch.  1898)  46  S.  W.  Rep.  340.  (C.  C.  A.)  79  Fed.  Rep.  522. 

Charaoteriiing  Transaction  as  Fhradu-        S.  Seals    v,   Weldon,   121   Ala.   319; 

lent.  —  If  the  acts  set  forth  are  wrong-  Covington  v.  Chamblin,  156  Mo.  574; 
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630.    2.  Peijnry  —  Forged  Imtniment  —  Fttjuxy.  —  See  note  4. 

031.     Forged  Instriiment.  —  See  note  I. 

039,    VI.  Laches  —  in  General.  —  See  notes  i,  2,  3. 

Computation  of  Time.  —  See  note  4. 
Oldaotion,  How  Taken.  —  See  note  6. 

Fears  ».  Riley,  148  Mo.  49;  Hamilton  James,    109  Cal.   2og;   Kcely   v.   East 

V.  McLean,  139  Mo.  678.  Side  Imp.  Co.,  16  Colo.  App.  365:  Du 

630.  S.  Tapana  r/.    Shaffray,  (Mo.  Bois  v.  Clark,  12  Colo.  App.  220;  Smith 
App.  1902)  71  S.  W.  Rep.  119.  fp.  Morrill,  12  Colo.  App.  233;  Brooke 

Conient  Deeree.  —  To  give  equity  to  a  v,  Twitchell,  182  Mass.  443;  Westbrook 

bill  10  impeach  a  consent  decree   for  v,  Thompson,  104  Teno.  363:    McLane 

fraud,  it  must  be  clearly  shown  that  r.  San  Antonio  Nat.  Bank,  (Tex.  Civ. 

the  decree,  or  the  consent  upon  which  App.  1902)  68  S.  W.  Rep.  63;  Fox  ». 

11  was  based,  was  procured  by  fraud.  Robbins,  (Tex.   Civ.  App.    1901)  62  S. 

Adler  v.  Van  Kirk  Land,  etc.,  Co..  114  W.   Rep.  815;  East  Texas  Und.  etc.. 

Ala.  551.  Co.  V.  Graham,  24  Tex.  Civ.  App.  521; 

4.  Holton   r.   Davis.  (C.  C.  A.)  108  Hendryx    v.  Perkins,   (C.   C.   A.)  114 

Fed.  Rep.  138  [citing  3  Encyc.  of  Pl.  Fed.    Rep.  801;  Cutter  c^.  Iowa  Water 

AND  Pr.  629,  630];  Wood  v.  Davis,  108  Co.,    96    Fed.    Rep.    777;    Demon    v. 

Fed.  Rep.  130,  citing  3  Encyc.  of  Pl.  Baker,  (C.   C.   A.)  93   Fed.    Rep.  46; 

AND  Pr.  630,  and  holding  that  while  Sayers  v.  Burkhardt.  (C.  C.  A.)  85  Fed. 

evidence  to  show  that  the  testimony  Rep.  246;  McNeil  r.  McNeil,  78  Fed. 

in  the   original    court    was    produced  Rep.  834:    Ham  burg- Bremen    F.    Ins. 

through  some  fraudulent    agreement  Co.  v.  Pelzer  Mfg.  Co.,  (C.  C.  A.)  76 

or  combination  which  resulted  in  such  Fed.  Rep.  479. 

false  testimony  as  controlled  the  re-  Deferring  Filing  Bill  nntil  After  Jndg- 

sult  may  be   considered,  the  question  ment.  —  A  defendant  at    law    having 

whether   the  testimony   as  given  was  only  a  purely  equitable  defense  to  the 

sufficient  to  jusiify  the  judgment  can-  cause  of  action   is  not  barred  of  his 

not  be  considered.     See  also  Sohler  v,  equity  by  the  mere  fact  that  he  defers 

Sohler.  135  Cal.  323;  Steen  v.  March,  filing  his  bill  uniil  judgment  has  been 

132  Cal.  616;  Willems  v,  Willems,  72  entered  against  him  at  law.     Stevens 

111.  App.  200;  Maryland  Steel  Co.  v.  v,  Hertzler,  114  Ala.  563. 

Marney,  91  Md.  360;  Watkins  v,  Lan-  4.  Farweli   v.   Great    Western    Tel. 

den,  67   Minn.   136;  Marshall  v.  Mar-  Co..  161   111.  522;  Larson  v,  Williams, 

shall.  7  Okla.  240;  Noll  z/.  Chattanooga  100  Iowa  iic;  Watson  v.  Texas,  etc.. 

Co.,  (Tenn.  Ch.   1896)  38  S.  W.   Rep.  R,  Co.,  (Tex.  Civ.  App.  1903)  73  S.  W. 

287;  Camp  V.  Ward,  69  Vt.  286;  Nel-  Rep.  830;    Dashner  v.  Wallace.  (Tex. 

son  V.  Killingley  First  Nat.    Bank,  70  Civ.  App.  1902)  68  S   W.  Rep.  307. 

Fed.  Rep.  526.  When  Time  for  Other  Belief  Has  Ex- 

Conflieting    Anthoritiet.  —  Meyers    v,  pired.  —  Where   the   complaint    shows 

Smith,    59   Neb.   30,  36.     See  Barr  r/,  that  the  plaintiff  acquired  full  knowl- 

Posr,  59  Neb.  361.  edge  of  the  alleged  fraud  within  the 

631.  1.  See  Hamilton  v,  McLean,  six  months*  time  allowed  by  statute 
139  Mo.  678,  169  Mo.  51.  for  the  vacating  or  modification  of  the 

633,  1.  Reynolds,  etc..  Mortg.  Co.  decree  by  motion,  an  application  for 
V.  Martin,  (Ga.  1902)  42  S.  £.  Rep.  equitable  relief  made  after  the  expira- 
796;  Griffin  v,  Smyly.  105  Ga.  475;  tion  of  said  statutory  time  will  be  de- 
Philadelphia  V.  Wallace.  7  Pa.  Disl.  nied.  Heller  t/.  Dyerville  Mfg.  Co.,  116 
721.  Cal.  127. 

2.  See  Shehan  ;/.  Stuart,  (Iowa  1902)  6.  ObjeoUon  on  Appeal.  —  The  objec- 
90  N.  W.  Rep.  6x4.  tion  of  laches  cannot  be  raised  for  the 

3.  See  Raisin  Fertilizer  Co.  r.  Mc-  first  time  upon  appeal.  Elting  v. 
Kenna.    114    Ala.     274;     Hildreth    v.  Biggsville  First  Nat.  Bank,  173  III.  368. 
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nL  JOIHBEB  07  ACTIOKS  —  Under  Code.  —  See  note  I. 

lY.    PABTIE8  —  1.    PlaintifEi  —  At     Oommon    Law.  —  See 
note  2. 

640.     Under  Code.  —  See  note  I. 

Anignment.  —  See  note  3. 
04 !•     Conetmotlon.  —  See  note  I. 

2.  Joinder  of  Plaintifh.  —  See  note  2. 

643.  4.  Joinder  of  Defendants.  —  See  note  i. 

644.  5.  Attachment    Proceedings  —  Joinder    of   PlalntUBi.  —  See 


note  I. 


Defendants.  —  See  note  2. 


<    639.    1.  State  v.  Parsons,  147  Ind.  Halliwell  Cement  Co.,  9  Kan.  App.  8. 

579:    Deutschman  v,   Batiaile,    (Tex.  Compare  Buffalo  Cement  Co.   z/.   Mc- 

Civ.  App.  1806)  36  S.  W.  Rep.  489,  in  Naughlon,  90  Hun(N.  Y.)  74;  Stephen- 

which  cases  ft  was  held  that  two  bonds  son  v,  Monmouth  Min.,  etc.,  Co.,  54 

given  by  the  same  principal,  but  with  U.  S.  App.  499. 

different  sureties,  may  be  sued  on  in  8.  Smith  v.   Stubbs,  16  Colo.  App. 

the  same  action.  130;  Kahn  v.  Gavit,  23  Ind.  App.  274; 

S.  People  V,  Laidlaw,  120  Mich.  358;  Hollenbeclc  v.  Breakey,  127  Mich.  555. 

Stephenson  v.  Monmouth  Min.,   elc,  641.     1.  Missouri. — State  v.  Kaye, 

Co.,  54  U.   S.  App.  499  [each  citing  3  83  Mo.  App.  678. 

Encyc.   of   Pl.   and   Pr.  639];  Sister  S.  Montana,  —  Montana  Min.  Co.  v. 

Mary  Nonna  v,  Conlan.  (N.  J.  1902)  52  St.  Louis  Min.,  etc.,  Co.,  19  Mont.  313. 

Atl.  Rep.  210;  Wilson  v.  Donnelly,  19  643.    1.  Whipp  v.  Casey,  21  R.  I. 

R.  I.  114.    See  also  State  v,  Timmons,  506,  holding  that  in  an  action  against 

90  Md.  10.  the  sureties  on  a  joint  and  several  bond 

640.    1.  Hollisterv.  Hubbard,  11  S.  the  principal  is  not  a  necessary  party. 

Dale.  461  [quoting  3  Encyc.  of  Pl.  and  Separate  Actions  Against  the  Prlndpal 

Pr.  640]:  Kahn  v,  Gavit,  23  Ind.  App.  and  the  Sureties  of  a  joint  and  several 

274;  Moede  z/.  Haines,  66  Minn.  479;  bond  cannot  be  maintained  at  the  same 

State    V,    Kaye,    83    Mo.    App.    678,  time.     Kendrick  v.   Moss,   104  Tenn. 

Pranken  v.  Franken,  7  Ohio  Dec.  425;  376. 

Custer  County  v.   Albien,  7  S.  Dak.  Separate  AotionB  Against  Snretiee.  — 

482.     See  also  New  York  L.  Ins.  Co.  v.  Where  the  liability  on  a  bond  is  several, 

Hamlin,  100  Wis.  17.  a  separate  action  may  be  maintained 

Hew  York.  —  Compare  Reilly  v,  Poer-  against  each  surety  on   his  separate 

schke,  (Supm.  Ct.  App.  T.)  19  Misc.  liability  without  joining  the  others  as 

(N.  Y.)  612.  party  defendants.     Toucey  v.   Schell, 

Contraetor'i   Bonds.  —  Laborers    and  (Supm.  Ct.)  15  Misc.  (N.  Y.)  350. 

materialmen  may  sue  on  contractor's  644.    1.  Painter  v,  Munn,  IT7  Ala. 

bonds  given   to    secure  payment  for  322, /^r  Brickell.  J. 

labor  and  materials  furnished  in  the  2.  See  Kinney  v.  Reld  Ice  Cream  Co., 

construction  of  public  works.  Williams  57  N.  Y.  App.  Div.  206,  citing  3  Encyc. 

V.   Markland,   15   Ind.  App.  669;    St.  of  Pl.  and  Pr.  644. 

Louis  V.  Von  Phul,  133  Mo.  561;  Wil-  Where  FlaintiiT  in  Attachment  Failed 

son  V,  Whitmore,  92  Hun  (N.  Y.)  466:  to  Sign  Bond.  —  An  attachment  plaintiff 

Gilmore  v.  Westerman,  13  Wash.  390.  who  did  not  sign  the  bond  may,  at  bis 

See  also  Lane  v.  State.  14  Ind.  App.  own  request,  be  made  a  party  defend- 

^73;  American  Surety  Co.   v.  Thorn-  ant  to  an  action  against  his  si; reties  oi) 
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044.     Forthoomiiig  or  Bail  Bondi.  —  See  note  3. 

645.  y.  COMPLAIHT  OE  DscLA&ATiov  —  1.  Legal  Effect  —  See 
note  2. 

2.  Date.  —  See  note  3. 

S.  Ezeention  and  Delivery.  —  See  note  4. 

646.  4.  ConiideratioiL  —  See  note  i. 

647.  6.  Demand  and  Bequest.  —  See  note  2. 

648.  8.  Indemnity  Bonds.  —  See  note  i. 

649.  11.  Conditions.  —  See  note  2. 
051.    12.  Attachment  Bonds.  —  See  note  i. 
0S9.    See  notes  1,  2. 

the  bond.    State  v,  Hudson,   86  Mo.  instrument  is  under  seal.     Holmes  r. 

App.  501.  Northern  Pac.  R.  Co.,  65  N.  Y.  App. 

644.    8.    Compare  Wilson    v.    Don-  Div.  49. 

nelly,  19  R.  I.  114,  holding  that  a  bond  647.    2.  Where  a  Demand  Ii  Neoee- 

given  to  the  sheriff  must  be  sued  on  lary  to  fix  the  liability  of  sureties  it 

in  his  name.  should   be  made   and  alleged   in   the 

InOeorgia  the"  levying  officer  '*  may  complaint.    See  MuUally  v.  Townsend, 

sue  on  the  forthcoming  bond.    Thomp-  119  Cal.  47. 

son  V,  O'Connor,  115  Ga.  120.  64§,     1.  People  v.  Myers,  16  Colo. 

045.      2.    Timmonsville     Bank    v.  App.   371;    Kelley   v.    Seay,   3    Okla. 

Fidelity,  etc.,  Co.,  120  Fed.  Rep.  315,  527. 

citiniT  3  Encyc.  of  Pl.  and  Pr.  645.  649.    2.  Alabama.  —  Pike  County  v. 

It  Is  Hot  Hecemry  to  Pile  the  Bond  or  Hanchey,  119  Ala.  36.    See  also  Ordi- 

a  copy  thereof  with    the   declaration,  nary  v.  Barnes,  67  N.  J.  L.  80. 

Terry  v.  Johnson,  (Ky.  1901)60  S.  W.  Where  Copy  of  Bond  It  Annexed.  —  The 

Rep.  300;  Timmonsville   Bank   &.  Fi-  condition  is  sufficiently  stated  by  in- 

delity,  etc.,  Co  ,  120  Fed.  Rep.  315.  eluding  a  copy  of    the   bond   in   the 

Ayerment  of  Penalty  of  Bond.  —  The  declaration,  or  annexing  a  copy  and 

declaration    must  state   correctly  the  referring    thereto.      Hazelet    v.   Holt 

amount  of   the   penalty  of  the  bond.  County.    51     Neb.   724;    Ordinary   v, 

Chicago,    etc.,    R.    Co.    v,    Evans,    57  Barnes.  67  N.  J.  L.  80. 

Kan.  286.  Alleging  Complianoe  with  Condition.  — 

Ayerment  as  to  Statute.  —  An  act  of  Where  a  bond  contains  a  proviso  that 

the  legislature  under  which  the  plain-  its  validity  is  to  be  dependent  upon 

tiff  is  entitled  to  sue  on  a  bond  need  not  the  happening  or  performance  of  some 

be  referred  to  in  the  complaint.     Lucas  condition,  the  plaintiff  must  allege  that 

V,  Johnson,  (Tex.  Civ.  App.  1901)  64  S.  the  condition  has  been  complied  with. 

W.  Rep.  823.  Larson  v.  Winder,  14  Wash.  647. 

8.  Compare  Moseley  v.  State,  37  Tex.  651.     1.  Where  Exemplary  or  Ponitiye 

Crim.  18;  Hayden  f^.  State,  (Tex.  Crim.  Ihunagee    Are    Claimed    the    complaint 

1897)  38  S.  W.  Rep.  801.  must  negative   the  existence  of  any 

4.  Jacobs  V.   Hogan,   73  Conn.  740;  statutory  ground  or  probable  cause  for 

Jacobs  V,  Curtiss,  67  Conn.  497;  Boyer  suing  out  the  attachment.     Hamilton 

V.  Sowles,   109  Mich.  481;  Hazelet  v,  v.    Maxwell.    119  Ala.    23;  Painter  v. 

Holt  County,  51  Neb.   724.     See  also  Munn,  117  Ala.  322. 

Fire  Assoc,  v.  Ruby,  60  Neb.  216.  hold-  Bond  Foundation  of  Action.  —  Brown 

ing   that   the   words  '*  entered    into"  v.  Tidrick,  14  S.  Dak.  249. 

comprehend  all  the  acts  essential   to  653.     1.  Waring    v.    Fletcher,    152 

the  making  and  delivery  of  the  bond.  Ind.  620,  citing  3  Encyc.  of  Pl.  and 

646.    1.  Pratt    v.    Cook,    10    Kan.  Pr.  651, 652. 

App.  144;  Robson  z'.  Dayton,  iix  Mich.  8.  Offterdinger  v.  Ford,  92  Va.  636, 

440;  Boyer  v.  Sowles,  109  Mich.  481;  holding  that  a  claim  for  damages  other 

Northern  Assur.  'Co.  v,  Hotchkiss,  90  than  as  a  result  of  the  suing  out  of  the 

Wis.  415.  attachment   will   be   regarded  as  sur- 

A  complaint  is  bad  which  does  not  pl  usage  and   is   not    ground   for    dc- 

allege  either  a  consideration  or  thai  the  murrer, 
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653.     VL  A88IOH1CEHT  OF  Bbe ACHES  —  1.  Introductory.  —  Sec 
notes  2,  3. 

65«S.     2.  Where  to  Assign  —  At  Common  Law.  —  See  note  2. 
057.    3.  Manner  of  Assignment  —  a.  Negativing  Condition 

—  Exoeption  to  Bole  —  See  note  1 . 

658.  b.  Designation  of  Breach.  —  See  note  2. 

659.  d.  Several  Breaches.  —  See  note  2. 

660.  /.  Time.  —  See  note  2. 

663.    Vn.  Plea  ob  Ahsweb  —  1.  Performance.  —  See  note  i. 

663.  2.  Hon  Damnifioatns.  —  See  note  i. 
3.  Hon  Est  Faotnm.  —  See  note  2. 

664.  4.  Hil  Debet.  —  See  note  i . 

653*    8.  U.  S.  V,  Maloney,  4  App.  several  breaches  may  be  included  in 

Cas.  (D.  C.)  505.  one  coant  of    the  complaint.      Sloss 

S.  Mutual  Ben.  Ins.  Co.  v.  Brown,  Iron,  etc.,  Co.   v.   Macon  County,  11 1 

80  Mo.  App.  459:  U.  S.  V.  Maloney,  4  Ala.  554. 

App.  Cas.  (D   C.)  505.  Only  One  Cause  of  Aetion.  —  A  com- 

Averment  that  Money  Has  Not  Been  plaini  setting  out  several  breaches  of 

Paid. —  In  an  action  on  a  bond  con-  the  conditions  of  a  bond  stales  but  one 

diiioned  to   pay  a  sum  of  money  an  cause  of  action.     People  v.  Dodge,  11 

allegation  that  the  money  has  not  been  Colo.  App.  177;  Lyman  v.  Broadway 

paid   is  sufficient.     Mutual  Ben.   Ins.  Garden  Hotel,  etc.,  Co.,  33  N.  Y.  App. 

Co.  V.  Brown,  80  Mo.  App.  459.  Div.  130. 

655.    S.  Sngi^tion  on  Beoord.  —  The  A    Cfeneral    Demnxrer   to   the   Whole 

plaintiff  may  suggest  breaches   upon  Declaration  will  not  be  sustained,  if  one 

the  record  at  any  time  before  trial,  or  of  the   several    breaches  assigned    is 

aftei  a  judgment  for  the  plaintiff  on  an  sufficient.    Ordinary  v,  Barnes,  67  N. 

issue  of  non  est  factum,     U.  S.  v.  Ma-  J.  L.  80. 

loney,  4  App.  Cas.  (D.  C.)  505.  060.    2.  Lyman  v,  Siebert,  (Supm. 

657.     1.  Guy    v,    McDaniel.   51   S.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  285. 

Car.  436,  citing  3  Encvc.  of  Pl.  and  66d.     1.  Terre  Haute,  etc..  R.  Co. 

Pr.  657.  V.  Peoria,  etc..  R.  Co.,  81  111.  App.  435; 

65§.    2.  Alabama,  —  Pike  County  v,  Robey  v.  State.  94  Md.  61. 

Hanchey,  119  Ala.  36.  063*     1.  Terre  Haute,  etc.,  R.  Co. 

Colorado,  —  People     v.    Myers,    16  v,   Peoria,  etc.,  R.  Co.,  182  111.  501,  81 

Colo   App.  371.  111.   App.  435;  U.  S.    V,   Smyihe.    120 

New  Jersey.  —  Ordinary   v,    Barnes,  Fed.  Rep.  30;  Smythe  v.  U.  S.,  (C.  C. 

67  N.  J.  L.  80.  A.)  107   Fed.   Rep.  376  [each  citino  3 

Texas,—  Hagans  v,  McClain.  (Tex.  Encvc.  of  Pl.  and  Pr.  663];  Fidelity, 

Civ.  App.  1896)  36  S.  W.  Rep  818.  etc.,  Co.  v.  West  Chicago  St    R.  Co., 

Virginia, — Jackson  v,  Hopkins,  92  99  111.  App.  486;  Heisen  v.   Westfall, 

Va.  601.  86  111.  App.  576;  State  v,  Corvin,  51  W. 

Attaohment  Bond.  —  It  is  a  sufficient  Va.  19;  Poling  v,  Maddox,  41  W.  Va. 

allegation  of  a  breach  of  a  bond  coo-  779. 

ditioned   to  perform  the  judgment  of  2.  Non  Bit  Factum  is  not  a  proper 

the  court  to  allege  that  the  plaintiff  ob-  plea  to  an   action  on  a  record.     Mc- 

tained  judgment  against  the  defendant,  Namara  v.  People,  183  III.  164;  Kuhle 

outing  the  amount  thereof  and  that  v.  People,  65  111.  App.  378. 

such  judgment  is  unpaid  in  whole  or  The  plea  of  non  est  factum  raises  all 

in   part.     Winton   v,   Myers,   8   Okla.  questions  essential  to  the  execution  of 

421.  the  bond.    Cully  v.  People.  73  111.  App. 

650*    2.  Sloss  Iron,  etc.,  Co.  r.  Ma-  501. 

con  County,  iii  Ala.  554:  Ordinary  v,  664.    1.  The  Plea  of  Bll  Debet  is  not 

Barnes,  67  N.  J.   L.  80,  holding  that  good  where  the  instrument  sued  on  is 

each  breach  should  be  separately  as-  entered  into  in  open  court  and  made 

signed.  a  matter  of   record.      McNamara  v, 

Broaeheo  Aiiigned  in  One  Count.  —  The  People,  183  III.  164. 
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669.    6.  Want  or  Failiire  of  OoniideratioiL  —  See  note  i. 
6.  Hnl  Tiel  Beoord.  —  See  note  2. 

668.  13.  Several  Pleaa.  —  See  note  2. 

669.  14.  Partial  Defenies.  •—  See  note  i. 

670.  IZ.  JUBOMSVT.  —  See  note  i. 

66ft.    1.  Chicag:o  Sash,  etc.,    Mfg.  668.    $.  Poling  v.  Maddox,  41  W. 

Co.   V,   Haven,  195   III.  474  [citing   3  Va.  779. 

Encyc.  op  Pl.  and  Pr.  665 J;  State  v.  Von  Bit  Factum  and  Statate  of  Unit*- 

Kaye,   83    Mo.   App.   678.      See  also  tiou.  —  See  Galbraithr.  KnoxviUe,  105 

Chandler    v.    Riddle.    119    Ala.    507;  Tenn.  453. 

Anderson    v.   Best,   176   Pa.   St.  498.  669.     1.  German  Mut.  Ins.  Co.  v. 

Compare  Cully  v.  People,  73  111.  App.  Glasco,  14  Ind.  App.  95. 

501;  Hollenbeck  z'.  Breakey,  127  Mich.  670.      1.    Missouri,    —    Suburban 

555.  Mui.  Bldg.,  etc.,  Assoc,  v,  Paulus,  80 

8.  Fellheimer    v.   Hainline,  65    111.  Mo.  App.  36. 

App.  384;  McNamara  v.    People,   183  In  Wlioonsin  the  form  of  judgment 

111.  164.     Compare  Blanton  v.  Com.,  91  may   be  for  the  actual  damages  sns- 

Va.  I.  tained.    Whereatt  v,  Ellis,  103  Wis.  348. 
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679.     I.  INTBOBUCTOBY  —  JUBISBICTIOV  —  At     Gommoii    Uw.  — 

See  note  i. 

673.  Equity  JnrlBdiotioii.  —  See  note  I. 
atatutory  Bemediee.  —  See  notes  2,  3. 

674.  II.  KiKB  OF  Action.  —  See  note  i . 

679*    1.  Jnitloe  of  the  Peaoe.  —  In  an  point  a  commission  to  mark  out  the 

action  for  tearing  down  a  fence  where  boundary  as  ascertained  or  determined 

a  boundary  is  in  dispute,  an  answer  by  the  court,  it  is  error  not  to  appoint 

claiming  that  the  alleged  trespass  was  such  commission,  (hough  the  evidence 

not  on  the   plaintiff's  but  on  the  de-  shows  that  the  line  was  plainly  indi- 

fendant's  land  clearly  raises  the  ques-  cated.     Robinson  v.  Laurer.  27  Oref^on 

tion  of  title,  and  the  case  is  properly  315. 

removed  from   the  jurisdiction   of    a  3.  Georgia, — Crawford  v,   Wheeler, 

justice  of  the  peace  to  the  Circuit  Court  iii  Ga.  870;  Bowen   v.  Jackson,   loi 

under  Stat.  Wis.,  g§  3619,  3620.     Reilly  Ga.  817. 

V,  Howe.  loi  Wis.  108.     See  also  Smith  Under  2  Code  Ga.,  §  3244,,  it  is  held 

V.  Schlink,  6  Colo.  App.  228.  that  there  can  be  no  lawful  proceed- 

673.    1.  Guice  v.  Barr,  130  Ala.  570;  ings  without  an  application  in  writing. 

Perry  v.  Lucas,  11  Hawaii  350:  Andries  Ballard  v.  Haines.  115  Ga.  847. 

V,  Detroit,  etc.,  R.  Co.,  105  Mich.  557;  Hawaii,  —  Board    of    Education    v, 

Sellwood  V.  Henneman,  36  Oregon  575;  Bailey,  3  Hawaii  702. 

Robinson  v.  Moses,  (Va.  1899)  34  S.  E.  Fenoe  Viewers.  —  Under  Code  Iowa 

Rep.  48:  Collins  v,  Sutton,  94  Va.  127;  1873,  §§  1^190,  1492  (Code  Iowa  1897.  § 

Burns  v.  Mearns,  44  W.  Va.  744.  2362  etseq\  giving  fence  viewers  juris- 

Oljection  on  Appeal.  —  An  objection  to  diction  of  concroversies  over  the  erec- 
the  jurisdiction  of  a  court  of  equity  in  tion  and  maintenance  of  division  fences, 
a  boundary  case  may  be  taken  for  the  they  have  no  power  to  establish  or  ad- 
firsi  time  in  the  Court  of  Appeals,  judicate  on  division  lines.  Boyd  v, 
Robinson  z.  Moses,  (Va.  1899)  34  S.  E.  Shoop,  107  Iowa  10.  See  also  (^amp- 
Rep.  48;  Collins  V,  Sutton,  94  Va.  127.  bell  v.  Feyerabend,  53  III.  App.  225. 

8.  Minneiota.  —  The  object  of  the  674*  1.  Action  to  Beoover  Beal  Prop- 
Stat.  Minn.  (1894).  §§  5823,  5829.  is  not  erty.  —  An  action  to  compel  a  convey- 
merely  to  ascertain  where  the  original  ance  up  to  the  correct  division  line  and 
government  lines  and  corners  are  to  quiet  title  is  an  action  to  recover 
located,  but  to  provide  a  method  of  real  property.  Goodnow  v.  Parker, 
establishing  disputed  boundaries  be-  112  Cal.  437. 

tween  adjoining  land  owners  according  Looisiana.  —  In   Dorsett  z'.  Scott.  51 

to  the   respective    existing    rights  of  La.  Ann.   892,   originally,   the  action 

property.    Stadin  v,   Helin,  76  Minn,  was  possessory.     In  subsequent  pro- 

496.  ceedings,  the  action,  without  objection 

Vorth Carolina.  —  Laws  N.  Car.  (1893),  on  the  part  of  the  plaintiff  in  the  pos- 
c.  22,  providing  a  mode  for  settling  sessory  action,  was  changed  into  an  ac- 
boundary  disputes,  supersedes  the  tion  of  boundary,  wherein  the  rights  of 
mode  of  processioning  land  under  i  the  parties  were  considered  and  de- 
Code  N.  Car.,  c.  48,  and  was  not  de-  cided.  It  was  held  that  the  plaintiff 
signed  for  the  purpose  of  trying  title  to  having  waived  his  right,  as  set  forth 
land.  Midgett  v.  Midgett,  129  N.  Car.  in  the  possessory  action,  could  not 
21 :  Williams  v.  Hughes,  124  N.  Car.  3.  ignore  the  suit  to  fix  the  boundary  line 

Oregon.  —  Under  Hill's  Annot.  Laws  and  return  to  the  possessory  action. 

Oregon.  §  508,  requiring  the  court  at  Texas  —  ^'^  Case  of  Boundary,**  —  In 

the  time  of  entering  the  decree  to  ap-  Cox  v.  Finks,  91  Tex.  318,  is  stated  the 
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674.  ni.  KEainsiTES  of  Cokplaiht.  —  See  notes  3,  4. 

675.  lY.  PoiKTS  OF  Pbocebusb  —  1.  Notice.  —  See  note  i. 

2.  Parties.  —  See  note  2. 

3.  Defendant's  Answer.  —  See  note  3. 

4.  Report  of  Commissioners.  —  See  note  4. 

676.  5.  Questions  of  Law  and  Fact— auMtiou  of  Law.  —  See 
note  I. 

test  by  which  it  is  to  be  detftrroined  4.  See  generally  Carney  v.  Wilkin- 

whether  a  case  ol   boundary  is  pre-  son,  67  Conn.  345;  Matter  of  Kamakee, 

sented   within   the    meaning  of   Rev.  3  Hawaii  9. 

Stat.  Tex.,  art.  996,  subd.  2.     See  also  Report  of  ConuniasioiLeri.  —  As  to  the 

Davis  V.    McCabe,    (Tex.   Civ.    App.  effect  of  the  report  of  boundary  com- 

1898)  46  S.  W.  Rep.  837.  missioners,  see  Guice  v.  Barr,  130  Ala. 

6T4*  S.  Guice  z/.  Barr,  130  Ala.  570;  570;  Cainey  z,  Wilkinson,  67  Conn. 
Perry  v.  Lucas,  11  Hawaii  350;  Sell-  345;  Clayton  v.  Feig,  179  111.  534;  New- 
wood  V,  Henneman,  36  Oregon  575;  ton  v,  Templeman,  115  Iowa  643; 
Collins  V.  Sutton,  94  Va.  127.  Whitcomb    v.    Dutton,    89    Me.    212; 

4.  In  a  Bait  to  Eigoin  Encroaohing  npon  Allen  v.  Hickam,  156  Mo.  49. 

the  Lands  of  the  Plaintiff,  a  complaint  Report  of  Surveyors.  —  As  to  report  of 

which  discloses  a  continued,  notorious,  surveyors,  see  McCombs  v.  Wall,  66 

exclusive,  and  adverse  occupancy  of  Ark.  336;  Spacy  v.  Evans,  (Ind.  1897) 

the  land  by  plaintiff  and  his  grantors  48  N.  E.  Rep.  355;  Gullett  v,  Phillips, 

for  a  period  of    twenty   years  is  not  153  Ind.  227;    Williams  v,  Atkinson, 

bad  for  failing  to  allege  that  the  occu-  152  Ind.  q8;  Wood  v.  Kuper,  150  Ind. 

pancy  was  under  claim  or  color  of  title.  622;  Miller  v.  White,  28  Ind.  App.  371; 

Burr  V.  Smith,  152  Ind.  469.  Estrel  v.  Diebl,  6  Kan.  App.  245;  Ben- 

679.     1.  See  generally  in  support  of  son  v.  Daly,  38  Neb.  155;  Norwood  v, 

the  text  the  following  cases:      Green-  Crawford,  114  N.  Car.  513. 

well  V.  Paris,  6  Hawaii  315;  Gonveia  Report  of  ProooBsioners.  —  As  to  the  re- 

V.    Loka,    5    Hawaii   286;  Williams  v.  port  of  processioners,   see  Bowen  v, 

Atkinson,  152  Ind.  98;  Mahei  v.  Shen-  Jackson,  loi  Ga.  817;  Liter  v,  Shirley, 

hall,  96  Iowa  634;  Neaiy  v.  Jones,  89  (Ky.  1896)  35  S.  W.  Rep.  550. 

Iowa  556;  Lackey  v.  Wilson.  63  Kan.  Report  of  Fenoe  Viewen.  —  As  to  the 

881:  Emery   r.  Maguire,  87  Me.   116;  report  of  fence  viewers,  see  Emery  v. 

Day  7'.  Dolan,  174  Mass.  524;  Scofield  Maguire,  87  Me.   116;  Day  v.  Dolan. 

V,    Haire,    122   Mich.    265:    Gilson    v,  174  Mass.  524;  Roberts  v.  Sarchet,  14 

Munson,  114  Mich.  671.  Pa.  Co.  Ci.  372. 

Kotioe  Jnriidietional.  —  The  extent  of  Report  of  Refereee.  —  As  to  the  report 

the  jurisdiction  of   fence  viewers  de-  of  referees,  see  Turner  Falls  Lumber 

pends  on  the  notice  of  one  of  the  land  Co.  v.  Burns,  71  Vt.  354. 

owners  to  the  other.     Scott  v,  Jackson  Agreement  Kade  Rule  of  Gonrt. — When 

93  III.  App.  529.  the  parties  to  an  action  have  entered 

2.  Muncy   v.    Maitfield,   (Tex.    Civ.  into  an  agreement    which  is  made  a 

App.  1897)  40  S.  W.  Rep.  345.  rule  of  court,  submitting  the  action  to 

8.  Adverse  Possession. —  It  is  error  to  arbitrators   upon   whose  award  judg- 

strike  from  the  answer  a  defense  of  ment  is  to  be  entered,  neither  party 

title  by  adverse  possession.     Stadin  v,  can  rescind  the  rule,  nor  can  plaintiff 

Helin,  76  Minn.  496.  discontinue    the    action    pending    the 

In  Z<;««j»Vi/ia  an  "action  of  boundary"  rule.     Allen  v.  Hickam,  156  Mo.  49. 

is  not  open  to  a  plea  of  prescription.  Effect  of  Sabmisiion. —  Where  the  is- 

Willtams  v.  Bernstein,  51  La.  Ann.  115.  sues  are  submitted  to  commissioners. 

Affidavit  Denying  Correctness  of  Line,  such    commissioners     become     '*  the 

—  \x\  North  Carolina  \n  2LXi  SiC{\onio  A^-  court   sitting   as   a  jury,'*  within  the 

termine  a  boundary  line,  under  Laws  meaning  of   Rev.   Stat.   Mo.,  §  2084, 

N.  Car.  (1893),  c.  22,  which  requires  for  a  final  judgment  of  such  issues, 

the  answer  only  to  contain  a  denial  of  Allen  v.  Hickam,  156  Mo.  49. 

the  line  set  out  in  the  petition,  an  affi-  676.     1.  InTuckerv.  Satterthwaite, 

davit  denying  the  correctness  of  the  126  N.  Car.  958,  it  was  held  that  where 

line  should  be  tieated  as  an  answer,  the  only  evidence  of  a  line  contended 

gcott  r,  (^ellun^,  117  N.  Car.  664.  for  by  the  defendant  was  that  a  sqr- 
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676,  Questions  of  Fhot.  —  See  note  2. 

677.  6.  Jadgment.  —  See  note  i. 
7.  Appeals.  —  See  notes  2,  3. 

veyor  bad  seen  two  old  trees  ai  the  end  Iowa,  §  4237,  which  provides  that  no 

of  such  line,  the  evidence  was  not  suffi-  appeal  shall   lie  except   from   a  final 

cient  to  go  to  the  jury  on  that  point.  jadgment  in  such  proceedings,  an  ap- 

676.  %,  Alabama, — Taylor z^.  Fom by,  peal  from  an  order  appointing  a  com- 
116  Ala.  621;  Wheeler  v.  State,  169  mission  to  fix  a  corner  at  a  certain 
Ala.  56.  point  and  taxing  the  costs  to  date  will 

Illinois,  —  La  Mont  v,  Dickinson,  189  not   be  entertained.     Oster  v,  Dever- 

IIl.  628;  Macauley  v,  Cunningham,  60  eaux,  115  Iowa  724. 

111.  App.  28.  Time  to  Appeal.  —  Under  Acts  I5lh 

Kentucky.  — Johnson  v,  Harris,  (Ky.  Gen.  Assem.  Iowa,  c.  8,  §  4,  providing 

1902)  68  S.  W.  Rep.  844;  Barker  Cedar  that  "  the  corners  and  boundaries  es- 

Co.   V.    Roberts,   (Ky.    1901)  65  S.  W.  tablished  in  said  survey,  as  approved 

Rep.  123;  Ashcraft  v.  Cox,  (Ky.  1899)  in  the  final  judgment  of  the  court,  if 

50  S.  W.  Rep.  986.  not  appealed  from  within  thirty  days, 

Maine,  —  Whitcomb    v,   Dutton,   89  shall  be  held  and  considered  as  per- 

Me.  212.  manent  and    unalterably    established 

Michigan,  —  Manistee   Mfg.   Co.   v,  according  to  said  survey,*' if  an  appeal 

Cogswell,    103   Mich.   602;    Dauer    v,  from  a  final  judgment  locating  corners 

Hildebrandt,  no  Mich.  272.  is  not  taken  within  thirty  days,  the  ap- 

//ebraska,  —  Kittell  v.  Jenssen,  37  pellate  court  will  have  no  jurisdiction 
Neb.  685.                                                    .  of  the  case.     Richards  v.   Schneider, 

Xew  Jersey,  —  Allen  v,   Ponitz,  (N.  (Iowa  1898)  76  N.  W.  Rep.  711. 

J.  1899)  43  Atl.  Rep.  981.  Whether  the  fence  viewers  assessed 

New  York,  —  Roth  v,  Rochester,  90  against  one  more  than  the  costs  of  a 
Hun  (N.  Y.)  606;  Brown  v.  Fishel,  83  lawful  fence,  is  a  question  to  be  settled 
Hun  (N.  Y.)  103;  Egerer  v.  New  York  on  appeal,  and  not  on  certiorari  to  re- 
Cent.,  etc.,  R.  Co.,  39  N.  Y.  App.  Div.  view  their  proceedings.  Miles  v. 
652.  Tomlinson,  no  Iowa  322. 

North     Carolina,    —    Williams     v.  8.  Ponet  v.  Wills,  (Cal.  1897)  48  Pac. 

Hughes,     124     N.    Car     3;     Deaver  Rep.  483;  Boundaries  of   Kapoino,  8 

V,  Jones.  119  N.  Car.  598.  Hawaii  i;  In  re  Kapahulu,  5  Hawaii 

Pennsylvania.     —     Humphrey       v,  94;  Gullett  v.  Phillips,   153   Ind.    227; 

Cooper,    183    Pa.    St.    432;    Kron    v.  Burr  v.  Smith,  152  Ind.  469:  Newton 

Daugherty,  9  Pa.  Super.  Ct.  163.  v.  Templeman,  115  Iowa  643;  Pearl  v. 

South  Dakota.  —  White  v.  Amrhien,  Pittman,  22  S.  W.  Rep.  81,  15  Ky.  L. 

14  S.  Dak.  270.  Rep.  16;  TaylorJ  v,  Arnold,   17  S.  W. 

Virginia.  — Greif  y.  Norfolk,  etc.,  R.  Rep.  361,  13  Ky.  L.  Rep.  516;  Howard 

Co.,  (Va.  1898)  30  S.  E.  Rep.  438.  v.  Lewis,  17  S.  W.  Rep.  362,  13  Ky.  L. 

Wisconsin,  —  Schlei    v.   Struck,    109  Rep.  508;  Whitcomb  r.  Dutton,  89  Me. 

Wis.  598;  Reilly  v.  Howe,  loi  Wis.  fo8.  212;  Dowdle  v.  Cornue,  9  S.  Dak.  126, 

677.  1.  Brummell  v.  Harris,  148  affirmed  9  S.  Dak.  514;  Taylor  v. 
Mo.  430.  Brown,  (Tex.  Civ.  App.  1897)  39  S.  W. 

The  Jadgment  and  Verdiot  must  cor-  Rep.  312. 
respond.  Muncy  v.  Mattfield,  (Tex.  Review  of  Evidenoe  —  Beoord.  —  In 
Civ.  App.  1897)  40  S.  W.  Rep.  345.  proceedings  by  boundary  commission- 
When  Title  Is  Not  in  Issue  the  judg-  ers,  the  evidence  must  be  properly  pre- 
ment  should  not  refer  to  it.  Williams  sented  on  appeal  or  it  will  not  be 
V.  Hughes,  124  N.  Car.  3.  reviewed.     Maher  z^.  Shenhall.  96  Iowa 

TTnoertain  Judgment  —  Proof.  —  In  an  634. 

action    to    quiet    title    in    which    the  Order   Taxing  Costs  —  How   Objection 

boundary  of  lands  is  in  dispute,  where  Xade. —  In  boundary  proceedings,  be- 

a  former  judgment  is  uncertain  as  to  fore  an  appellate  court  will  review  an 

the  cause  of  the  dispute,  evidence  that  order    taxing    costs    an     application 

the  boundary  lines  involved  were  in  must  be  made  to  the  trial  court  to  retax 

the  former  action  fixed  and  determined  the  costs  or  to  hold  the  matter  of  costs 

should  be  admitted.    Graves  v,  Heb-  in  abeyance.     Oster  v.  Devereaux,  115 

bron,  125  Cal.  400.  Iowa  724. 

8,  When  Appeal  Lies,  —  Under  Code  Appeal  from  Sorrej.  —  Under  Buras's 

5^ 


err           boundaries  and  fences.       voi.  in. 

677.    8.  Costs.  —  See  note  4. 

V.  IKDICTMEITT.  —  See  note  5. 

Annot.  Stat.  Ind.  (1894)1  §  8030,  the  Feet  of  Towmliip  Clerk  —  loTva,  —  In 

only  power  given  a  trial  court  on  an  asseuing  the  costs  of  a  fence,  fence 

appeal   from   a  survey  is  to  order  a  viewers  have  no  right  to  include  the 

resurvey  and  to  appoint  a  person  to  fees  of  the  township  cleik.     Miles  v, 

make  it.      Miller  f/.   White,   28   Ind.  Tomlinson,  no  Iowa  322. 

App.  371.  5.  Xalioe.  —  An    information    under 

The  burden  is  on  appellant  to  show  Rev.  Stat.  Mo.,  §  3593.  for  breaking 

that  a  survey  appealed  from  is  incor-  down  a  partition  fence,  need  not  allege 

rect.     Bennett  v,  Simon,  152  Ind.  490.  express  malice.     State  v.  Schaefer,  56 

Appellate   Jnrisdietion  —  Illinois,  —  A  Mo.  App.  496. 

controversy  as  to  the  boundary  line  Height  of   Fenee.  —  An    indictment 

between  the  public  highway  and  the  under  Crim.   Code  Ala.,  §  3088.  for 

land  of  an  abutting  owner  does  not  maliciously  throwing  down   a   fence, 

involve  a  freehold  so  as  to  give  the  need  not  allege  that  the  fence  was  five 

state  Supreme  Court  jurisdiction   on  feet    high,    as    defined    in  Civ.  Code 

appeal.     Road  Dist.  No.  3  v.   Miller,  Ala.,  §   1364.     Hill  v.  State,  T04  Ala. 

156  111.  221.  64. 

6T7*    4.  Roundy   v.  Smith,  68  K.  Pleading  and  Proof.  —  Where  owner- 

H.  69;  Taber  v.   Hall,  (R.  I.  1902)  52  ship  is  laid  in  one  whom  the  evidence 

Atl.  Rep.  686.    See  also  Neary  c/.  Jones,  shows    to   be    a    tenant   there   is    no 

89   Iowa   556,    where  the  costs    were  fatal  variance.     Hill  v.  State,  104  Ala. 

equally  divided.  64. 
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BREACH  OF  THE   PEACE. 

678.    n  Complaint,  Ikvobmatiov,  ob  Indictment  —  certainty. 

See  note  2. 

A79.     Abmive  Language  Tending  to  Breach  of  Peace.  —  See  note  2. 

680.  m.  PBOCBBDiNeB  TO  Pbeyent  Bbbacheb  op  Peace  —  1. 

Nature.  —  See  note  3. 

8.  By  Whom  Conducted.  —  See  note  8. 

681.  4.  Complaiiit  —  Contenti.  —  See  note  7. 

689.    7.  AppeaL  —  See  note  10.    And  see  APPEALS. 

679.    2.  See  State  v.  Tucker,  (Conn,  for  an  offense.     Howard  v.  State,  121 

1902)  52   All.   Rep.   741,   where  there  Ala.  21. 

were  three  counts  and  the  state  was  681*    7.  State  v.  Sargent,  74  Minn, 

not  required  to  elect.  242. 

6T9*    S.  Under  the  Mieioiiri  Otatnte  InaniEoient  Warrant.  —  Inasmuch  as 

prohibiting  "  loud  and  offensive  or  in-  threatening  a  breach  of  peace  is  not  an 

decent  conversation,"  an  information  offense,  a    warrant  charging  that  the 

which  omits  to  allege  that  the  conver-  defendant  had  committed  the  offense 

sation  was  loud  is  bad.     State  v.  Gal-  of  threatening  a  breach  of  the   peace 

lego,  57  Mo.  App.  515.  is  bad  on  its  face.     Howard  v.  State, 

0§0«    S.  Howard  v.  Stale,  t2i  Ala.  I2t  Ala.  21. 

21:    State  V.   Sargent,   74   Minn.  342;  6§SI.     10.  Weisselman  9.  State,   95 

Weisselman  v.  State,  95  Wis.  274.  Wis.  274,  in  which  case  it   was   held 

8.  Impriflonment    Is    Predicated   upon  that  an  appeal  will    not  lie   from   an 

Pailnre  to  Give  the  Security  Ordered  by  order  binding  over  the  defendant  to 

the  magistrate,  and  is  not  punishment  keep  the  peace. 
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683.  L  FOBX  AVB  KlVD  OF  ACTIOH  —  ContrMt.  —  See  note  I. 

684,  AttMhmeiit.  —  See  note  i.     See  also  Attachment. 

Arrett.  —  See  note  2. 

n.   MiSJOIKDEB  OF  Actions  —  Bnaeh  of  Promiie  and  De&ma- 
tion  of  Charaoter.  —  See  note  3. 

686.    IV.  Allegations   of   Cokplaint   ob   Declabation  — 

1.  Marriageable  Age.  —  See  note  i. 

2.  Matnal  Promise.  —  See  note  2. 

3.  Time  and  Place.  —  See  note  3. 

687.  5.  Breach  —  BequMt  for  Performanoe.  —  See  notes  2,  3,  4. 

688.  BeadinoM  to  Perform.  —  See  note  3. 

6S3.     1.  Drury  v.  Merrill,  20  R.  I.  3.  Clark  v.  Reese,  (Tex.  Civ.  App. 

2,  citing  3  Encyc.  of  Pl.  and  Pr.  683.  1901)  64  S.  W.  Rep.  783. 

6§4.     1.  Mainz   v.   Lederer,  (R.    I.  Admiiiion  in  Amwer.  —  Where  the  de- 

1902)  51  All.  Rep.  1044.  (endant  in  his  answer  admits  that  he 

In  Ohio,  under  Bates's  Annot.  Stat,  agreed  to  marry  the  plaintiff,  but  de- 
Ohio  (1897)  §  5521,  providing  that  the  nies  that  anytime  was  ever  fixed  for 
plaintiff  may  have  an  attachment  such  marriage,  the  pleadings  raise  an 
against  the  defendant's  property  on  issue  of  fact  as  to  the  time  of  marriage, 
the  ground  of  nonresidence,  an  attach-  and  an  instruction  submitting  the  is- 
ment  may  issue  on  this  ground  in  an  sue  to  the  jury  is  proper.  Hesse  v. 
action  for  the  breach  of  a  contract  of  Seyp,  88  Mo.  App.  66. 
marriage,  as  the  action  is  for  a  debt  or  When  Specified  Thing  Is  Done.  —  Clark 
demand  arising  upon  contract.  Albert  v.  Reese,  (Tex.  Civ.  App.  1901)  64  S. 
V.  Armstrong,  7  Ohio  Cir.  Dec.  705.  W.  Rep.  783. 

2.  Moore  v.  Mullen,  77  N.  Car.  327.  6§T.    2.  Walters  r.  Stockberger,  20 
A  defendant  in  an  execution  issued  Ind.  App.  277. 

in  an  action  for  breach  of  contract  for  8.  Judy  v.  Sterrett,  153  III.  94;  Clark 

marriage  can  be  imprisoned   thereon  r.  Corey,  (R.  I.  1902)  52  Atl.  Rep.  811. 

only  on  some  of  the  grounds  whereon  4.  Ortiz   v.    Navarro,    10  Tex.   Civ. 

any   person   may  be   so  dealt  with  in  App.   195,    wherein  it  was  held   that 

ordinary  actions  of  assumpsit.     Drury  an  allegation  that  the  defendant  has 

V.  Merrill.  20  R.  I.  2  married  another  is  not  objectionable 

3.  Seduction  Alleged  ai  Hatter  of  Ag-  on  demurrer,  such  allegation  being 
gradation.  —  A  complaint  for  a  breach  inserted  to  show  a  breach  of  the  con- 
of  promise  of  marriage  which  alleges  tiact.  See  also  McCarville  v.  Boyle, 
seduction  in  aggravation  of  damages  89  Wis.  651,  wherein  an  allegation  of 
is  not  demurrable  for  misjoinder  of  ac-  the  defendant's  marriage  was  regarded 
tions.     Geiger  v.  Payne,  ro2  Iowa  581;  as  surplusage. 

Getzelson  v.  Bernstein,  (N.  Y.  City  Ct.  Where  the  Time  for  the  Kairiage  Is 

Gen.  T.)  15  Misc.  (N.  Y.)  627;  Spell-  Not  Fixed   by   the  contract  a  special 

ings  V.  Parks,  104  Tenn.  351.  request  must  be  alleged  in  the  declara- 

686.     1.  Tucker  v.  Hyatt,  144  Ind.  tion,  unless  the  defendant  has  incapaci- 

635.  tated    himself    from    performing    his 

2.  Edwards  z/.  Edwards,  93  Iowa  127,  engagement,  in  which  case  that  fact 

wherein  the  complaint  was  held  suffi-  should   be  alleged.     Clark   v,   Corey, 

cient.  (R.  I.  1902)  52  Atl.  Rep.  811. 

Date  Blank.  —  Spellings  v.  Parks,  104  6§8.    3.  Clark  v.  Corey,  (R.  I.  1903) 

Tenn.  351.  52  All.  Rep.  811. 
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688.  6.  Damages  Considered  under  General  Inne  —  Fftiriy  Aritin« 
from  Breach,  —  See  note  7. 

7.  Sednction  —  Bvidanee  Whon  Hot  Pleaded.  —  See  note  8. 

689.  8.  Special  Damages.  —  See  note  2. 

PiuiitiTe,  Exemplary,  or  Vindietlye  Damages.  —  See  note  3. 

690.  9.  Variance.  —  See  note  i.     See  also  Variance. 

7.  Ahbweb  OB  Plea  —  Alleoatioits  and  Pboof  —  1. 
General  DeniaL  —  See  note  2. 

691.  3.  Bad  Character  of  Plaintiff— ^7.  Generally.  —  See 
note  3. 

b.  Effect  of  Allegations.  —  See  note  5. 

693.     See  note  i. 

693.     7.  Statnte  of  Limitations.  —  See  note  i. 

VII.  LfSTBUCTlOHS.  —  See  note  4.     And  see  INSTRUC- 
TIONS. 

6§8.    7.    Kennedy    v.    Rodgers,    2  the  same  evidence  will  support  both 

Kan.  App.  764;  Rutter  v,  Collins,  T03  petitions;     second,    where    the    same 

Mich.  143.  measure  of  damages  will  apply  to  both. 

General  Bulee  Applicable  to  Actions  of  Liese  v.  Meyer,  143  Mo.  547. 

Tort  are  applied  rather  than  the  rules  2.  To  the  effect  that  matters  in  miti- 

which  govern  an  action  of  contract,  and  gation  of  damages   must  be  specially 

certain  damages  are  presumed,  with-  pleaded,    see  Vierling  v.  Binder,  113 

out  being  specially  alleged.     Kennedy  Iowa  337. 

V.  Rodgers,  2  Kao.  App.  764;  Osmun  InabiUty  to  Perform  the  Contract  must 

V,  Winters,  25  Oregon  260.  be  specially  pleaded.     Edge  v.  Griffin, 

Humiliation,    Contempt,    Mortifioation,  (Tex.  Civ.   App.  1901)  63  S.  W.  Rep. 

Mental  Suffering.  —  Stribley  v.  Welz,  4  148. 

Ohio  Cir.  Dec.  520;  Osmun  v.  Winters,  Lewd    Conduct.    —    Clark    v,    Reese, 

25  Oregon  260.  (Tex.   Civ.  App.   1901)  64  S.  W.  Rep. 

8.  Geiger  v.    Payne,  102  Iowa  581;  783,   citing   3  Encyc.  of  Pl.  and  Pr. 

Getzelson  v.  Bernstein,  (N.  Y.  City  Ct.  6go. 

Gen.  T.)  15  Misc.  (N.Y.)  627;  Spellings  691.    3.  Keegan    v.    Sage,   (C.   PI. 

V.  Parks,  104  Tenn.  351.  Spec.  T.)  31  Abb.   N.  Cas.  (N.  Y.)  54, 

SeductionKayBeAllegedand  proved  in  wherein  it  was  held  that  the  answer 

aggravation  of  damages,  even  (hough  was  not  scandalous, 

the  plaintiff  is  given  a  right  to  a  sepa-  5.    Fleetford    v.    Barnett,    11    Colo, 

rate    action    by    statute.     Osmun    v,  App.  77;  Liese  v.  Meyer,  143  Mo.  547; 

Winters,  25  Oregon  260.  Duvall  v.  Fuhrman,  2  Ohio  Cir.  Dec. 

6§9.    2.  See  Smith  v.  Hall,  69  Conn.  174;  Osmun  v.  Winters,  30  Oregon  177. 

651,  where  the  fiist  count  of  the  declara-  693.     1.  Duvall  v.  Fuhrman,  2  Ohio 

tion  requested  a  recovery  for  the  value  Cir.    Dec.  174.     But  see  Kaufman  v. 

of  services  rendered  to  the  defendant  Fye.  99  Tenn.  145. 

pending  the  engagement  and  in  con-  II93.      1.    A  complaint    alleging    a 

sideration  of  the  defendant's  promise  general  promise  at  a  time  certain  with 

of  marriage,  and  the  second  count  re-  no  definite  time  fixed  for  the  marriage, 

quested     a    recovery    for    breach    of  and  which  does  not  allege  any  definite 

promise  of  marriage.     The  ccturt  held  time  of  the  breach,  is  not  demurrable 

that  a  recovery  upon  the  second  count  on  the  ground  that  the  cause  of  action 

was  an  equivalent  to  a  performance  of  is  barred  by  the  statute  of  limitations, 

the  promise  of  marriage  and  precluded  Rime  v.  Rater,  108  Iowa  61. 

a  recovery  under  the  first  count.  4.  Barber    v.    Geer,    94    Tex.    581, 

3.  See   Clark   v.    Reese,   (Tex.   Civ.  where  the  declaration  alleged  a  promise 

App.  1901)  64  S.  W.  Rep.  783.  of  marriage  by  correspondence,  and  it 

V90«    1.  Amendment. —  An  amended  was  held  that  the  court  erred  in  refus- 

petition  in  a  breach  of  promise  case  ing  to  charge  the  jury  that  the  plaintiff 

does   not   change  the  cause  of  action  could  not  recover  if  no  contract  by  cor- 

from  the  original  petition;  first,  where  respondence  was  shown. 
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Sabmittiiig  QuMtion  M  td  Whitll  n«M  whether  they  will  consider  this.  Os- 
Ii  Ho  Evidenoe.  —  Where  the  plaintiff  mun  v.  Winters,  25  Oregon  260. 
seeks  to  recover  damages  for  articles  It  has  been  held  that  an  instruction 
purchased  by  her  in  preparation  for  the  that  if  the  plaintiff  obudned  from  the 
marriage  and  such  allegation  is  not  defendant  the  letters  written  by  her 
supported  by  evidence,  it  is  error  to  daring  their  correspondence  and  de- 
submit  such  claim  to  the  jury.  Olm-  scroyed  them  before  instil uting  suit, 
stead  V,  Hoy,  112  Iowa  349.  it  could  be  presumed  that  such  letters 

Invokiiig   ProTtnos   of   Jwtf»  —  It    is  contained  evidence  in  favor  of  the  de- 

error  to  charge  the  jury  that  the^  must  fendani   and  against  the  plaintiff,  is 

consider  the  fact  of  seduction  tn  esii-  properly  refused  as  bearing  upon  the 

mating  damages  in  an  action  for  breach  weight  of  the  evidence.    Ortii  v.  Na- 

of  promise,  as  it  is  for  the  jury  to  say  varro,'  10  Tex.  Civ.  App.  195. 
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BRIBERY. 

•96.    m.  IVBiOTKEiTT  —  1.  At  Common  Law.  —  See  npte  i. 

2.  Attempt  to  Bribe.  —  See  notes  4,  5,  6. 

3.  Under  Btatntei — a.  Generally.  —  See  note  8. 
697.     See  note  i. 

b.  Duplicity.  —  See  note  2. 

c.  Allegation  of  Value.  —  See  note  3. 


1.  State  V.  Miles,  89  Me.  142,  conduct,  but  not  containing  any  aver- 
wherein  the  substantial  parts  of  an  in-  ment  of  any  act  of  the  defendant  which 
dictment  are  set  out  in  full.  brings  his  alleged  conduct  within  the 
i.  State  r.  Durnam,  73  Minn.  150.  legal  meaning  of  bribery,  does  not  sub- 

5.  State  V,  Miles,  89  Me.  142,  dis-  stantially  follow  the  language  of  the 
^'if^wVAfif^  People  V.  Markh  am,  64  Cal.  statute  and  is  demurrable.  Peoples. 
157.  Ward,  no  Cal.  369. 

DfllNidant's    Intention    In   Beseivlng  097.    1.  Where  Statute  Does  KotKame 

Bribe.  —  It  is  not  necessary  to  allege  in  Ingredisnts  of  Offense.  —  If  the  statute 

the  indictment  that  the  defendant  **  in-  does  not  set  forth  all  of  the  elements  of 

tended  to  vote  for  said  ordinance  be-  the  offense  intended  to  be  punished,  an 

cause    of    the    money    so    solicited."  indictment  which  simply  follows   the 

Higgins  V,  State,  157  Ind.  57.  words  of  the  statute  is  not  sufficient. 

6.  People  v.    Hurley,    126  Cal.  351,  State  v,  Howard,  66  Minn.  309. 
holding    that    where     by    sutute    an  -  8.  Baum  v.  State,  157  Ind.  282. 

"  offer  to  receive  "  a  bribe  is  a  crime,  Porfonnanoe  of  Aet  for  Whioh  Bribe 

an  indictment  therefor  need  not  allege  Was  Aoeepted.  —  An  indictment  tvhich 

Aat  a  bribe  was  offered.  alleges  the  acceptance  of  a  bribe  and, 

8.  People    V,    Seeley,    137  Cal.    13;  in   addition,   that  the  defendant  per- 

Cohen  t/.  State,  104  Ga.  734;  Higgins  formed  the  particular  act  for  the  doing 

V.  State,   157  Ind.  57;  Com.  v,  Dono-  of   which   he  accepted  the  bribe,  but 

van,  170  Mass.  228;  State  v,  Bauer,  i  which  does  not  specifically  allege  that 

Ohio  Dec.  199,  i  Ohio  N.  P.  103;  Arm-  such  act  was  criminal,  is  not  void  for 

strong  V.  Van   De  Vanter,  21  Wash,  duplicity.      People  v.  Willis,  (Supm. 

682;  Stale  V.  Milby,  26  Wash.  661.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  549. 

Averments  in  Ooignnetivo.  —  An  indict-  Use  of  Co]\Jnnetive.  —  Where  the  stat- 

ment  charging  that  the  defendant"  did  ute  contains  the  expression  "action, 

receive  and  consent  to  receive  *'  a  bribe  vote,  opinion,  or  judgment,"  an  indict- 

is  not  insufficient  because  the  statute  ment  setting  forth  that  the  bribe  was 

uses  the  words"  receive  or  consent  to  given  to  influence  the  "  action,  vote, 

receive."    State  v.  Wynne,  118  N.  Car.  opinion,  and  judgment"  of  the  defend- 

1206.  ant  does   not   charge   more  than  one 

Tenns  of  Agrssment.  —  An  indictment  crime.     State  c/.  Bauer,  i  Ohio  Dec. 

which  follows  the  statute  in  charging  199,  i  Ohio  N.  P.  103. 

a  juror  with  the  acceptance  of  a  bribe  8.  People    v.   Ward,    no    Cal.   369; 

need  not  more  particularly  describe  the  Armstrong  v  Van  De  Vanter,  21  Wash, 

agreement  under  which  the  money  was  682. 

received.    Com.  v,  Milliken,  174  Mass.  The  Word  "Dollars"  necessarily  im- 

79.  plies  money,  and  an  indictment  setting 

Oflbnfs   IninlBoiently    Charged.  —  An  forth  the  offer  uf  "  two  dollars  "  as  a 

indictment  charging  that  the  defendant  bribe  contains  an  allegation  of  value, 

did  wilfully,  feloniously,  etc.,   "  give  State  v.  Downs,  148  Ind.  324. 

a  bribe  "  to  a  certain  officer  with  in-  Promitsory  Note  as  Bribe.  —  Pen.  Code 

tent  corruptly  to  influence  his  official  N.  Y.,  g  72,  provides  for  bribery  by 
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698.  See  note  i. 

e.  Bribery  of  Officials-  —  See  notes  3,  5. 

699.  See  notes  2,  3. 

clMMs  of  OAoers  —  See  note  6. 

700.  /.  Bribery  of  Voters.  —  See  notes  2,  3,  4. 

means  of  a  *'  promise  "   or  "  agree-  need  not  be  alleged  to  be  in  violation 

ment  "   to  give  something  of  value,  of  the  officer's  duty.     But  if  such  alle- 

and.   therefore,   an   allegation   that  a  gation   is  made  as  a  distinct  charge, 

public  officer  agreed  to  accept  promis-  then  the  indictment  should  set  out  the 

sory   notes  as  a   bribe   is  a  sufficient  matters  or  acts  constituting  such  vio- 

allegation  of  value.     People  v,  Willis,  lation  of  duty.     Rath  ».  State,  35  Tex. 

(Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  Crim.  142. 

549.    See  also  Com.  v.  Donovan,  170  Legal  EfEbet  of  Aet  or  Ominioii  Sought. 

Mass.  228.  — In  an  indictment  for  corruptly  giv- 

60§*    1.  State  v.  Howard,  66  Minn,  ing  to  a  common  councilman  a  bribe 

309.  with  intent  10  influence  his  vote  on  the 

Where  the  Thing  Offered  Is  Kamed  and  question  of  the  removal  of  a  municipal 

its  value  is  apparent,  it  need  not  be  officer,  allegations  as  to  whether  the 

alleged   in   terms  that  the   bribe  was  latter  was  legally  in  office  and  whether 

'*  something    of    value.'*      People    v,  he  could  be  affected  by  any  vote  of  the 

Seeley,  137  Cal.  13.  council  are  not  material.     The  gist  of 

8.  State  V.  Gear,  5  Ohio  Dec.  569,  7  the  offense  being  the  intent  to  influence 

Ohio  N.  P.  551.  official  action,  it  is  sufficient  if  it  be 

6.  State  V,  Winstandley,  154  Ind.  443  alleged  that  the  matter  might  come  be- 

[^«^»//«^<?^i/^r  3  Encyc.  OK  Pl.  AND  Pr.  fore  the  council.     Com.  v.  Donovan, 

698];  State  z/.  Howard,  66  Minn.  309,  170  Mass.  228. 

holding    that     the     indictment    must  0.  State  v.  Gear,  5  Ohio  Dec.  569,  7 

specifically  charge  knowledge  on  the  Ohio  N.  P.  551;  King  v.  U.  S.,  (C.  C. 

part  of   the  defendant  of   the  official  A.)  112  Fed.  Rep.  988.  which  was  an 

character  of  the  person  bribed  and  also  indictment  against  an  officer  of  the  war 

the  intent  to  influence  his  official  action,  department   under  Rev.    Stat.    U.  S., 

Jnriidictioii  of  Offioer.  —  An  indict-  g  5501. 

ment  charging  an  assessor  with  offer-  700.    2.  Voting  for  Tieket, —  Analle- 

ing  to  receive  a   bribe  to  reduce  an  gation  in  an  indictment  that  an  elector 

assessment   must  set   forth    that    the  was   bribed  to  vote  the  **  Republican 

property  assessed   was  located   within  ticket "   is  sufficient,   there  being  no 

his  jurisdiction.     Gunning  v.   People,  distinction   between   the   voting  of  a 

189  III.  165,  mfersing  86  III.  App.  676.  ticket   and   voting  for  the  candidate. 

699.  2.  People  v.  Seeley,  137  Cal.  State  v.  Downs,  148  Ind.  324. 
13,  holding  that  an  allegation  that  an  8.  Baum  v.  Stale,  157  Ind.  282,  hold- 
agreement  to  accept  a  bribe  was  made  ing  that  the  indictment  need  not  name 
**  unlawfully  and  feloniously  '*  is  the  candidates,  nor  give  the  purpose 
equivalent  to  an  allegation  that  the  of  the  election,  nor  state  the  place 
agreement  was  made  with  corrupt  where  it  is  to  be  held, 
intent.  4.  Bradley  v,   Clark,    133  Cal.  iq6; 

In  an  Action  to  Baoover  a  Penalty  for  Com.   v.  Root,  96  Ky.   533.    See  also 

the  Bribing  of  Voten,  under  a  statute,  Elkctions. 

the  complaint  need  not  allege  a  wilful  Averment  that  Vote  Wai  Inflnenoed.  — 

and  corrupt  intent  on  the  part  of  the  The  indictment  need   not  allege  that 

defendant.     Epps  v.  Smith,  121  N.  Car.  the  elector  would    have  voted  differ- 

157.  ently  if  he  had  not  been  bribed.    State 

8.  Ruffin  V.  State,  36  Tex.  Crim.  565.  v.  Downs,  148  Ind.  324. 

Averment  that  Aet  or  Omission  Sought  But  it  must  be  stated  that  the  elector 

Wonld  Bo  Violation  of  Dnty.  —  The  act  was  influenced  to  vote  one  way  or  the 

or  omission   to  act  which  is  the  object  other,   the    mere    allegation    that    he 

sought  to  be  accomplished  by  the  per-  was  bribed  to  vote  not  being  sufficient, 

son  attempting  to  bribe  a  public  official  Com.  v.  Steele,  97  Ky.  27. 
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BRIDGES. 

703.    U  AcTiovB  FOB  Heqligenge  akb  Defective  Bridges  — 

1.  Parties  Defendant.  —  See  notes  i,  4. 

703.    2.  Statutory  Restrictions  —  *.  Preliminary  Notice.  — 
See  notes  2,  3. 

c.  Complaint.  —  See  notes  7,  10. 

70 A.     Defective  Bridge  —  Damages.  —  See  note  5. 
T07,     Due  Care.  —  See  note  2. 

Btatntory  Seqaieitee.  —  See  note  3. 

709.    1.  Piqua  v.  Geist,  59  Ohio  St.  cally  allege    the   defects  in  a  bridge 

163.  should  be  taken  by  demurrer.     Bettys 

4.  Steamboat.  —  In  Ohio  it  has  been  v,  Denver  Tp.,  115  Mich.  228. 
held  under  a  statute  that  a  steamboat        706.  6.  Averment  of   Kotioe.  —   An 

.is  a  proper  party  defendant  in  a  suit  allegation  that  a  superstructure  of  a 

for  injuring  a   bridge.     Steam  Canal  bridge  was  removed  by  the  direction 

Boat  Tempest  v.  Lucas  County,  7  Ohio  of  the  board  of  commissioners  isasuffi- 

Cir.  Dec.  137.  cient  averment  of   notice.      Atchison 

703.    2.  Under   a    notice   that  the  County  v,  Sullivan,  7  Kan.  App.  152. 
back  of  the  plaintiff's  head  was  injured         Constructive    Notice,  —  A    complaint 

it   may   be   shown  that  the  head  was  alleging  that  the  bridge  had  been  out 

bloody,  bruised,  and  that  there  was  a  of  repair  "  a  long  space  of  time  *'  does 

bunch  on  the  back  side  of  the  head,  not  show  constructive   notice  to  the 

Lynds  v.  Plymouth,  73  Vt.  216.  town.     Cullman  v.  McMinn,  log  Ala. 

8.  other  L^uriet  than  those  presented  614.      But    see    Homan    v.    Franklin 

to  the  county  may  be  claimed  in  the  Counly,  98  Iowa  692. 
complaint.  Homan  v.  Franklin  County,        707.    2.  Independent  Tp.  v.  Guld- 

98  Iowa  692.  ner,  7  Kan.  App.  699. 

The  Amount  of  Damages  sued  for  need        8.  Under  a  statute  providing  that 

not  be  the  same  as  demanded  from  the  suit  shall  be  brought  within  thirty  days 

county    in    the     notice.       Homan    v,  after  the   injury,  a  complaint   is  bad 

Franklin  County,  98  Iowa  692.  when  it  shows  on  its  face  that  the  suit 

7.  Daly    v.    New   Haven,  69   Conn,  was  not  commenced  until  more   than 

644.  thirty  days  after  the  injury.     Swaney 

10.  How Objeetion  Taken.  —  Objection  v.  Gage  County,  (Neb.  1902)  90  N.  W. 

to  a  complaint  which  does  not  specifi-  Rep.  542. 
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TlJfc.     n.  FOBK  —  BpMing  and  Type.  —  See  note  !. 

Typewriting.  —  See  notes  2,  3. 

T19.    nL  Contents — 1.  GeneriJiy.  —  See  notes  2,  3. 
714«    See  notes  i,  2. 
7 IS.     See  notes  i,  2,  3. 

71d«    1.  In  Bonth  Dakota.  —  A  rule  the  case,  (2)  a  specification  of  the  errors 

that  the  size    of    type  shall    not    be  relied  upon,  and  ^)  a  brief  of  the  argu- 

smaller  than  a  certain  standard  does  meni.     Milwaukee  er.  Shailer,  etc.,  Co., 

not  prohibit  the   use  of  larger  type.  34  C.  C.  A.  112. 

Swenson  v.  Christopherson,  10  S.  Dak.  In  Washington.  —  The  rule  requiring 

342.  findings  to  be  printed  in  the  brief,  ap. 

2.  Sospeniion  of  Bnlei.  —  The  United  plies  only  where  the  findings  are  con- 
States  Circuit  Court  of  Appeals  will  tested.  Matter  of  Seattle,  26  Wash, 
not  suspend  the  rule  requiring  printed  602. 

briefs  in  favor  of  an  appellant  prose-  But  when  contested,  the  findings  and 

ruling   the  appeal  in  forma  pauperis,  exceptions   thereto   must  be  incorpo- 

Reed  v,  Pennsylvania  Co.,  (C.  C.  A.)  rated.     Inter-State  Sav.,  etc..  Assoc,  v. 

Ill  Fed.  Rep.  714.  Benson,  28  Wash.  578. 

3.  Texas.  —  See  Bermea  Land,  etc.,  .  714.  1.  Chamberlain  z^.  Lesley,  39 
Co.  V,  Adoue,  20  Tex.  Civ.  App.  655.  Fla.  452;  Porter  v,   Parslow,  39  Fla. 

713.    8.  Kansas  Grain,  etc.,  Co.  v,  50;  McAIester  Coal,  etc.,  Co.  v.   Pat- 

Hartsteln,  6  Kan.  App.  864;  Bauer  v.  terson,  (Indian  Ter.  1902) 69  S.  W.  Rep. 

School  Dist.  No.  127,  78  Mo.  App.  442;  840;  Peele  v.  Provident  Fund  Soc.,  147 

Power  V.  Stocking,  26  Mont.  478;  Smith  Ind.  543;  Citizens'  St.  R.  Co.  r.  Union 

V.  Denniff,  23  Mont.  65;  Anderson  v.  Trust  Co.,  19  Ind.  App.  402;  Patterson 

Carlson,  23  Mont.  43;  Beck  v.  O'Con-  v.  Patterson,  3  Kan.  App.  342;  Bauer 

nor,  21  Mont.  109;  Missouri,  etc.,  R.  v.  School  Dist.  No.  127,  78  Mo.  App. 

Co.  V.  Jahn,  (Tex.  Civ.  App.  1897)  42  442;  Nephi  First  Nat.  Bank  v.  Brown, 

S.  W.  Rep.  1042;  Gates  t/.  Parmly.  113  20  Utah  85. 

Wis.  147;  Conger  v,  Dingman,  98  Wis.  Inapplloable  Authorities.  —  A  rule  pro- 

417.  viding  that  a  brief  must  contain  au- 

3.  Shrimpton  v.  Keyes,  17  Ind.  App.  ihorittes  is  not  violated  because  the 

305;  Pruett  9.  Warren,  87  Mo.  App.  authorities  are  inapplicable.    Fishback 

566;  Warren  v.  Humble,  26  Mont.  495;  v.  Bramel,  6  Wyo.  293. 

Rehberg  v,   Greiser,    24    Mont.    487;  8.  Custer  County  v.  Moon,  8  Okla. 

Anderson  V.Carlson,  23  Monc.  43;  Beck  205;  Mansfield  v.  Neese,  21  Tex.  Civ. 

r.  O'Connor,  21  Mont.  109;  Manley  v,  App.  584. 

Okell,   19   Pa.   Super.   Ct.   240;    T.  S.  715.    1.  /7^r»VAi.  —  Porter  r.    Par- 

Mayfield  Lumber  Co.  v.  Carver.  (Tex.  slow,  39  Fla.  50. 

Civ.   App.    1901)  66  S.  W.  Rep.  216;  Illinois.  —  Kerr    v.    Smiley,   77   III. 

Arnold  v.  Chamberlin,  (Tex.  Civ.  App.  App.  88. 

1896)  33  S.  W.  Rep.  767;  Nephi  First  Indiana,  —  Indiana,  etc.,   R.  Co.  w. 

Nat.  Bank  v.  Brown,  20  Utah  85.  Ditto,  158  Ind.  669;  Fulton  County  v. 

Under  a  claim  that  a  statute  is  un-  Gibson,  158  Ind.  471;  Royse  v.  Bourne, 
constitutional  a  brief  should  point  out  149  Ind.  187;  Peele  v.  Provident  Fund 
the  section  of  the  Constitution  violated.  Soc,  147  Ind.  543;  Michigan  City  v. 
Farmers,  etc.,  Ins.  Co.  v.  Wiard,  59  Leeds,  24  Ind.  App,  271;  U.  S.  Cap- 
Neb.  451.  sule  Co.  V.  Isaacs,  23  Ind.  App.  533; 

Gircidt  Court  of  Appeals.  —  Under  rule  Wines  v.  State   Bank,   22   Ind.  App. 

24  of  the  Circuit  Court  of  Appeals  a  114;  Shrimpton  v,  Keyes,  17  Ind.  App. 

brief  must  contain,  (i)  a  statement  of  305. 
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Kansas.  —  Smith  v.  Woods,  9  Kan. 
App.  884,  59  Pac.  Rep.  660;  Gilmore 
V.  Butts,  61  Kan.  315 ;  Olathe  v.  Folmer, 
9  Kan.  App.  881,  57  Pac.  Rep.  239; 
Kansas  Grain,  etc.,  Co.  t/.  Hartstein,  6 
Kan.  App.  864;  Aullman,  etc.,  Co.  v, 
Frazier,  5  Kan.  App.  202. 


of  a  witness  does  not  require  a  state- 
ment of  the  evidence  in  the  brief. 
Stephens  v.  Gardner  Creamery  Co.,  9 
Kan.  App.  883,  57  Pac.  Rep.  1058. 

71«(,  2.  Arizona,  —  Utah  Canal  En- 
largement, etc.,  Co.  </.  London  Co., 
(Ariz.  1902)  6u  Pac.  Rep.  722;  Daggs 


Missouri,  —  Hall   v.  Gallemore,  138  v.  Field,  (Ariz.  1898)  52  Pac.  Rep.  773. 

Mo.  638.  California,  —  Los  Angeles  Traction 

Montana,  —  Matusevitz   v,    Hughes,  Co.  v.  Wilshire,  135  Cal.  654;  Kyle   v, 

26   Mont.  212;  Warren  v.  Humble,  26  Craig,  125  Cal.  107. 

Mont.  495;  Power  v.  Stocking,  26  Mont.  Colorado,  —  Bitter  v,  Mouat  Lumber, 

478;  Beer  r.  Lieneman,  26  Mont.  92;  etc.,  Co.,  27  Colo.  120. 

Conklin  v.  Cullen,  25  Mont.  30;  Cole  Illinois.  —  Firemen's  Ins.  Co.  v,  Ap- 

V.  Ryan,  24  Mont.  122;  State  v,  Shepp.  pleton  Paper,  etc.,  Co.,  161  III.  9;  Illi- 

hard,  23  Mont.  323;  Smith  v.  Denniff,  nois  Cent.  R.  Co.  v.  Heisner,  93  111. 

23  Mont.  65;  Gregg  v,   Kommers,  22  App.  469;  Kerr  v.  Smiley,  77  111.  App. 

Mont.  511:  Beck  ».  O'Connor,  21  Mont.  88;    Chronister    v.   Anderson,   73   III. 

109;  Congdon  v.  Olds,  18  Mont.  487.  App.  524;  Loucheim  v.  Seeley,  151  Ind. 

Nebraska,  —  Livingston    v,    Moore,  665. 

(Neb.  1902)  89  N.  W.  Rep.  289;  iEtna  Indiana,  —  Riley  v.  State,   149  Ind. 


Ins.  Co.  V,  Simmons,  49  Neb.  811. 
New  York,  —  Stevens  v,  O'Neill,  169 

N.  Y.  375. 

North  Carolina,  —  McDougald  v, 
Lumberton,  129  N.  Car.  200. 

North  Dakota,  —  Oliver  v,  Wilson,  8 
N.  Dak.  590. 

Oklahoma,  —  Barnes  v.  Lynch,  9 
Okla.  156;  Custer  County  v.  Moon,  8 
Okla.  205. 

Texas,  —  Comanche  v,  Zettlemoyer, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
178;  Connor  v.  Sewell,  (Tex.  Civ.  App. 
1896)  39  S.  W.  Rep.  128;  Meston  v, 
Davies,  (Tex,  Civ.  App.  1896)  36  S.  W. 
Rep.  805;  Missouri,  etc.,  R,  Co.  v. 
Wells,  24  Tex.  Civ.  App.  304. 

Washington,  —  Murphy  e^.  Currie,  21 
Wash.  232;  Washington  Mill  Co.  v, 
Sprague  Lumber  Co.,  19  Wash.  165; 
Perkins  v,  Mitchell,  etc.,  Co.,  15  Wash. 
470. 


48. 

Kansas,  —  Mecartney  v.  Smith,  10 
Kan.  App.  580,  62  Pac.  Rep.  540;  Smith 
V,  Perkins,  10  Kan.  App.  577,  63  Pac. 
Rep.  297;  Kansas  Grain,  etc.,  Co.  v. 
Hartstein,  6  Kan.  App.  864;  Aultman, 
etc.,  Co.  V.  Frazier,  5  Kan.  App.  202; 
Jensen  v,  Jordan,  5  Kan.  App.  73; 
Busenbark  v.  Park,  5  Kan.  App.  17. 

Missouri,  —  David  Adler,  etc.,  Cloth- 
ing Co.  V.  Corl,  155  Mo.  149. 

Montana,  —  Power  v.  Stocking,  26 
Mont.  478;  Patterson  v,  Pfouts,  25 
Mont.  163;  Schatzlein  Paint  Co.  r. 
Godin,  24  Mont.  483;  Cole  v,  Ryan,  24 
Mont.  122;  Anderson  v.  Carlson, 
23  Mont.  43;  Gibson  v,  Hubbard,  22 
Mont.  517;  Beck  v.  O'Connor,  21  Mont. 
109. 

Nebraska,  —  JSxx\9l  Ins.  Co.  v,  Sim- 
mons, 49  Neb.  811. 

North  Dakota,  —  Wilson  v,   Kartes, 


Wisconsin,  —  Gates   v,   Parmly,   113    (N.  Dak.  1902)  88  N.  W.  Rep.  1023. 


Wis.  147;  Conger  v,  Dingman,  98  Wis. 

417. 

United  States,  —  National  Cash- 
Register  Co.  V,  Leland,  (C.  C.  A.)  94 
Fed.  Rep.  502. 


Oklahoma.  —  Custer  County  v.  Moon, 
8  Okla.  205;  Penny  v,  Fellner,  6  Okla. 
386. 

Pennsylvania,  —  Wills  v.  Hardcastle, 
19    Pa.    Super.    Ct.    525;    Manley    v. 


Saferenoei  to  the   Seoord.  —  Where  a  Okell,  19  Pa.  Super.  Ct.  240. 

case  is  disposed  of  upon  demurrer  to  Texas,  —  Luedde   v.    Hooper,   (Tex. 

the  complaint,  the  substance  of  which  Civ.  App.    1902)  66    5.  W.  Rep.   802; 

is  contained  in  the  brief,  there  need  be  Wetz  v.  Wetz,  (Tex.  Civ.  App.  1902)  66 

no  reference  to  the  pages  of  the  tran-  S.  W.  Rep.  869;  Mansfield  v.  Neese,  21 

script.     Sligh  v,  Shelton  Southwestern  Tex.  Civ.  App.  584. 

R.  Co.,  20  Wash.  16.  Washington,  —  Crowley    v.    McDon- 

Where  a   particular  error   assigned  ough,  (Wash.  1902)  70  Pac.  Rep.  261; 

contains  no  reference  to  the  testimony,  Doran  v.  Brown,  )6  Wash.  703;  Goetz- 

a   reference   in   the   statement  of  the  inger  v.  Rosenfeld,  16  Wash.  392;  Per- 

brief  is  sufficient.     Kellogg  v,  Scheuer-  kins  v,   Mitchell,  etc.,  Co.,  15  Wash, 

man,  18  Wash.  293.  470. 

Error  touching  on  the  incompetency  Wisconsin. — Weyerhaeuser  v,  Earley, 
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716.  See  notes  i,  2. 

717.  See  note  i. 

Waiyer.  —  See  note  2. 

718.  See  note  i. 


99  Wis.  445;  Conger  v,  Dingman,  98 
Wis.  417. 

IVyoming.  —  Rock  Springs  First  Nat. 
Bank  v.  Ludvigsen,  8  Wyo.  230. 

United  States,  —  Western  Assur.  Co. 
».  Polk,  (C.  C.  A.)  104  Fed.  Rep.  649; 
National  Cash-Register  Co.  v.  Leland, 
(C.  C.  A.)  94  Fed.  Rep   502. 

715.  3.  Auitman,  etc.,Co.  V.  Frazier, 
5  Kan.  App.  202;  Busenbark  v.  Park,  5 
Kan.  App.  17;  Missoula  Mercantile 
Co.  V.  O'Donnell,  24  Mont.  65;  Bab- 
cock  V.  Caldwell,  22  Mont.  460;  Beck 
V,  O'Connor,  21  Mont.  109;  Wells  v. 
Houston,  (Tex.  Civ.  App.  1902)  69  S. 
W.  Rep.  183:  Bowman  v,  Hoffman, 
(Tex.  Civ.  App.  1902)  67  S.  W.  Rep. 
152;  Sanger  v.  Harris,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  645;  Galveston, 
etc.,  R.  Co.  V,  Smith,  24  Tex.  Civ.  App. 
127;  International,  etc.,  R.  Co.  v.  True, 


etc.,  R.  Co.  V.  Martinez,  (Tex.  Civ. 
App.  1900)  57  S.  W.  Rep.  689;  Horse- 
man V,  Coleman  County.  (Tex.  Civ. 
App.  1900)  57  S.  W.  Rep.  304;  Hill  r. 
Grant,  (Tex.  Civ.  App.  1898)  44  S.  W. 
Rep.  1016:  Gambold  v.  Galveston,  etc., 
R.  Co..  (Tex.  Civ.  App.  1897)405.  W. 
Rep.  834;  Cooper  v.  Hiner,  91  Tex.  658; 
Meridian  First  Nat.  Bank  v.  Stephens, 
19  Tex.  Civ.  App.  560;  Calhoun  v. 
Stark.  13  Tex.  Civ.  App.  60. 

Washington.  —  Cathcart  v.  Bryant, 
28  Wash.  31;  Doran  v.  Brown,  16 
Wash.  703. 

Wisconsin.  —  Weyerhaeuser  v.  Ear- 
ley,  99  Wis.  445;  Conger  v,  Dingman, 
98  Wis.  417. 

Wyoming,  —  Rock  Springs  First  Nat. 
Bank  ik  Ludvigsen,  8  Wyo.  231). 

A  Manifest  Clarical  Mistake  in  copying 
the  instruction  of  the  trial  court  will 


23  Tex.  Civ.  App.  523;  New  York  Dry  be  corrected.     Pittsburgh,  etc.,  R.  Co. 

Goods  Store  v.  Pabst  Brewing  Co.,  (C.  v.  Montgomery,  152  Ind.  i. 

C.  A.)  112  Fed.  Rep.  381.  2.  Burnett  v.  Milnes,  148  Ind.  230; 

716.      1.   District    of   Columbia,    — ;  J.  S.  Mayfield  Lumber  Co.  v.  Carver, 

Bradshaw  v,  Stott,  4  App.  Cas.  (D.  C.)  (Tex.  Civ.  App.   1901)  66  S.  W.  Rep. 

527.  216;  Wetz   V,   Wetz,   (Tex.   Civ.  App. 

Indian  Territory,  —  McAlester  Coal,  1902)  66   S.    W.    Rep.    869.       Compare 

etc.,   Co.   V.    Patterson,   (Indian   Ter.  State  v.  Taylor,  56  S.  Car.  360. 

1902)  69  S.  W.  Rep.  840.  717.     1.    Bartholomew  v,    Yankee, 

Kansas,  —  Olathe  v.  Folmer,  9  Kan.  (Colo.  1902)  70  Pac.  Rep.  405;  Shingle- 

App.  881,  57  Pac.  Rep.  239;  Aultman,  meyer  v.  Wright,  124  Mich.  230;  Miller 

etc.,  Co.  V.  Frazier,  5  Kan.  App.  202;  v.  Itasca  Cotton  Seed  Oil  Co.,  (Tex. 

Busenbark  v.  Park,  5  Kan.  App.  17.  Civ.   App.    1897)  41  S.   W.   Rep.  366; 

Minnesota,  —  Guiterman  v.  Saterlie,  Cooper  v.  Hiner,  91  Tex.  658. 

76  Minn.  19.  2.  Utah   Canal    Enlargement,    etc., 

Montana,  —  Warren   v.    Humble,  26  Co.  v.  London  Co.,  (Ariz.  1902)  60  Pac. 

Mont.    495;    Rehberg    v,    Greiser,   24  Rep.  722;  Napier  v.  Burketi,  1x3  Ga. 

Mont.   487;    Schatzlein    Paint  Co.    v.  607;  Lewis  v.  King,  180  111.  259;  Dorn 

Godin,   24   Mont.  483:  State  v.  Shep-  v,  Ross,  77  III.  App.  223;  Chronister  z^. 

phard,  23  Mont.  323;  Anderson  z^.  Carl-  Anderson,  73   III.  App.  524;  Gates  v. 


son,  23  Mont.  43:  Gibson  v.  Hubbard, 
22  Mont.  517. 

North  Dakota.  —  Wilson  v.  Kartes, 
(N.  Dak.  1902)  88  N.  W.  Rep.  1023. 

Pennsvlvania,  —  Wills  v.  Hardcastle, 
19  Pa.  Super.  Ct.  525. 

Texas.  —  Hollywood  w.  Wellhausen, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
329;  Bowman  v,   Hoffman,  (Tex.  Civ. 


App.  1902)67  S.  W.  Rep.  152;  Luedde    48. 


Baltimore,  etc.,  R.  Co.,  154  Ind.  338; 
Pittsburgh,  etc.,  R.  Co.  v,  Hosea,  152 
Ind.  412;  Merrimon  v.  Lyman,  124  N. 
Car.  434;  Penny  v.  Fellner.  6  Okla.  386. 

718.  1.  Florida,  —  Porter  v.  Par- 
slow,  39  Fla.  50. 

Illinois.  —  Lewis  v.  King,  180  lU. 
259;  Dorn  V.  Ross,  77  III.  App.  223. 

Indiana,  —  Riley   v.  State,  149  Ind. 


V.  Hooper.  (Tex.  Civ.  App.  1902)  66  S. 
W.  Rep.  802;  Johnson  v.  Brown,  (Tex. 
Civ.  App.  1901)  65  S.  W.  Rep.  485; 
Gebhart  v,  Gebhart,  (Tex.  Civ.  App. 
1901)61  S.  W.  Rep,  964;  International, 


Kansas, — Jensen  v.  Jordan,  5  Kan. 
App.  73;  Busenbark  v.  Park,  5  Kan. 
App.  17. 

Minnesota,  —  Cutting  v.  Weber,  77 
Minn.  53, 
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See  note  i. 

VamM  of  Partlei.  —  See  note  2. 

ttgnatnre  of  ConnMl.  —  See  note  3. 

2.  Snffloiency  of  DiacTiBsion.  —  See  note  i 
See  note  i. 
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Montana.  —  Gregg  v,    Kommers, 
Mont.  511. 

Nebraska,  —  iEtna  Ins.  Co.  v,  Sim- 
mons, 49  Neb.  811. 

North  Carolina,  —  Merrimon  v.  Ly- 
man, 124  N.  Car.  434. 

Oklahoma.  —  Penny  v,  Fellner,  6 
Okla.  386. 

Texas.  —  Wetz  v,  Welz,  (Tex.  Civ. 
App  1902)  66  S.  W.  Rep.  869;  Supreme 
Tent  of  Knights,  etc.,  v.  Cox,  (Tex. 
Civ.  App.  1901)  60  S.  W.  Rep.  971; 
Guerguin  v.  McGown,  (Tex.  Civ.  App. 
1899)  53  S.  W.  Rep.  585;  Missouri,  etc., 
R.  Co.  V,  Wells,  24  Tex.  Civ.  App. 
304;  Mayfield  v.  Robinson,  22  Tex. 
Civ.  App.  385;  Mansfield  v.  Neese,  21 
Tex.  Civ.  App.  584. 

IVashin^ton,  —  Murphy  v.  Currle,  21 
Wash.  232. 

719.  1.  Standard  Oil  Co.  v.  Dan- 
ville, 199  III.  50;  Riley  v.  State,  149 
Ind.  48;  Burnett  v.  Milnes,  148  Ind. 
230;  i£tna  Ins.  Co.  v.  Simmons,  49 
Neb.  811;  Building,  etc.,  Assoc,  v. 
Griffin.  90  Tex.  480. 

In  Tezaf.  —  Mara  v.  State,  39  Tex. 
Crim.  183. 

8.  A  statute  providing  a  uniform 
designation  of  the  parties  10  causes  in 
the  Supreme  Court  is  not  mandatory, 

and  a  failure  to  comply  with  it  literally    Civ.    App.    1902)  69  S.  W.   Rep.    183; 
is  not  ground   for  dismissal.     Matter     Wetz  v.  Weiz,  (Tex.  Civ.  App.  1902)  66 


Fla.  452;  Porter  v,  Parslow,  39  Fla. 
50. 

Georgia.  —  Napier  v.  Burkett,  113 
Ga.  607. 

Illinois,  —  Chicago,  etc.,  R.  Co.  v. 
American  Strawboard  Co.,  190  111.  268; 
Chicago  V.  Spoor,  91  111.  App.  472; 
Dorn  V.  Van  Vlissengen,  77  111.  App. 
222;  Newell  V.   Reynolds,  71  111.  App. 

405. 

Indiana. — Franklin  v.  Lee,  (Ind.  App. 
1901)  62  N.  E.  Rep.  78,  Consolidated 
Stone  Co.  v.  Summit,  152  Ind.  297; 
Loucheim  v.  Seeley,  151  Ind.  665; 
Peele  v.  Provident  Fund  Soc,  147  Ind. 
543;  Citizens'  St.  R.  Co.  v.  Union 
Trust  Co.,  19  Ind.  App.  402;  Shrimp- 
ton  V.  Keyes,  17  Ind.  App.  305;  Ault- 
man,  etc.,  Co.  v.  Frazier,  5  Kan.  App. 
202. 

Minnesota,  -Cutting  v,  Weber,  77 
Minn.  53. 

Missouri.  —  Hall  v.  Gallemore,  138 
Mo.  638;  Journeymen  Tailors'  Union 
IK  Custom  Journeymen  Tailors'  Union, 
76  Mo.  App.  680. 

Montana.  —  Gregg  v.  Kommers,  22 
Mont.  511. 

Nebraska.  —  ^Etna  Ins.  Co.  v.  Sim- 
mons. 49  Neb.  811. 

Texas.  —  Wells    v.    Houston,   (Tex. 


of  Alfstad,  27  Wash.  175. 

S.  A  printed  signature  is  good.  Na- 
tional Masonic  Ace.  Assoc,  v.  Seed,  95 
111.  App.  43. 

K  brief  signed  by  a  party  who  is  not 
licensed  to  practice  in  the  Appellate 
Court  will  be  stricken  from  the  file. 
Ellis  r  Bingham  County,  (Idaho  1900) 
60  Pac.  Rep.  79. 

7510.  1.  A  substantial  compliance 
with  the  rules  of  court  is  sufficient. 
Jensen  v,  Jordan,  5  Kan.  App.  73; 
Power  V.  Stocking,  26  Mont.  478: 
Schatzlein  Paint  Co.  v.  Godin.  24  Mont. 
483;  Matter  of  Alfstad,  27  Wash.  175; 
Dunsmuir  v.  Port  Angeles  Gas,  etc., 
Co.,  24  Wash.  104. 

731.  1.  California,  —  People  v. 
Woon  Tuck  Wo,  120  Cal.  294. 

Colorado.  —  Bartholomew  v.  Yankee, 
(Colo.  1902)  70  Pac.  Rep.  405. 

florida.  -^  Chamberlain  v,  Lesley,  39 


S.  W.  Rep.  869;  Ackermann  v.  Schuei- 
zen  Verein,  (Tex.  Civ.  App.  1900)  60  S. 
W.  Rep.  366;  St.  Louis  South  Western 
R.  Co.  V.  Maloney,  (Tex.  Civ.  App. 
1896)  33  S.  W.  Rep.  767;  Cooper  v. 
Hiner,  91  Tex.  658;  Godair  v.  Tillar,  19 
Tex.  C\v.  App.  541. 

Utah.  —  Nephi  First  Nat.  Bank  v. 
Brown,  20  Utah  85. 

Washington.  —  Interstate  Sav.,  etc., 
Assoc.  V.  Benson,  28  Wash.  578;  Mur- 
phy 7f.  Currie,  21  Wash.  232. 

ninstrations.  —  A  statement  that  the 
court  refused  to  give  requested  charges, 
numbers  i  to  8,  is  too  general.  John- 
son V.  Brown,  (Tex.  Civ.  App.  1901)  65 
S.  W.  Rep.  485. 

To  state  that  the  judgment  is  con- 
trary to  the  law  and  the  evidence  is  too 
general.  Welz  v.  Wetz,  (Tex.  Civ. 
App.  1902)  66  S.  W.  Rep.  869. 

If  in  discussing  the  refusal  of  one 
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733.  See  note  i. 

3.  Disrespectful  Language.  —  See  notes  2,  3. 

734.  striking  oft  Filei.  —  See  notes  I,  2. 

17.  FiLlHG  AVD  Sebyivg  — 1.  Generally — in  Lower  Oonrt. 
—  See  note  4. 

736.  Eibot  of  Filing.  —  See  note  i . 

8.  Effect  of  Failure  to  File.  —  See  note  2. 

737.  Diflminal  or  Affirmanoe.  —  See  note  I. 


instruction  the  whole  argument  upon 
the  giving  of  another  is  involved,  a 
failure  to  discuss  the  other  is  not  a 
waiver  of  the  exception.  Shade  v, 
Sisson  Mill,  etc.,  Co.,  115  Cal.  357. 

7d3.  1.  Shrimpton  v.  Keyes,  17 
Ind.  App.  305;  Cooper  v,  Hiner,  91 
Tex.  658;  Inter  State  Sav.,  etc.,  Assoc. 
V.  Benson,  28  Wash.  578. 


Ga.  187:  Irwin  v.  Atlanta,  etc.,  R.  Co  , 
113  Ga.  185. 

Illinois, — White  v.  Sisters  of  Charity, 
77  111.  App.  279;  Hooper  v.  McCaffery, 
77  III.  App.  278;  Haverlau  v.  L^ke 
Shore,  etc.,  R.  Co.,  73  111.  App.  261. 

Indiana, — Manns  Bros.  Boot,  etc.,  Co. 
V.  Tern  pie  ton,  i^^  Ind.  706;  Leather- 
man  V,  Orange  County,  148  Ind.  282; 


8.  State  V.  Call,  41  Fla.  450;  Taggart    Citizens'  St.  R.  Co.  v.  Union  Trust  Co.. 


V.   Bundick,  (Kan.  1896)  43  Pac.  Rep. 
243;  Anderson  v.  Cook,  25  Mont.  330; 
Gales  V.  Parmly,  113  Wis.  147;  U.  S. 
V.  Peuschel,  116  Fed.  Rep.  649. 
3.  Duncan  v.  Times  Mirror  Co.,  (Cal. 


19  Ind.  App.  402;  Cline  v.  Gould,  17 
Ind.  App.  647. 

Missouri,  —  Carter  v.  Dilley,  167  Mo. 
564. 

Oklahoma.  —  Foust  v.   Territory,  10 


1898)   52   Pac.    Rep.   651:    San   Diego    Okla.  214;  Alva  State  Bank  z^.  Renfrew, 
Water  Co.  7».  San  Diego,  117  Cal.  556;     10  Okla.  25. 

State  V.  Call,  41  Fla.  450;  Rosenberg  Texas, —  Bowman  v.  Hoffman,  (Tex. 
V.  Stern,  77  111.  App.  248:  Schleissner  Civ.  App.  1902)  67  S.  W.  Rep.  152; 
Schleissner,  72  N.  Y.  App.  Div.  492;     Elkins  v,   Kempner,  (Tex.  Civ.  App. 

1902)  66  S.  W.  Rep.  576;  Emerson  v. 

A.  F.  Shapleigh  Hardware  Co.,  (Tex. 

Civ.   App.    1902)  66  S.  W.  Rep.  570; 

Hunt    V,  Glasscock,  (Tex.  Civ.  App. 

1901)  65  S.  W.  Rep.  209;  Peck  v.  Cain, 

(Tex,  Civ.  App.   1901)  63  S.  W.  Rep. 

179;  Mack  V.  State,  (Tex.  Crim.  1900) 

57  S.  W.  Rep.  811;  Frost  v.  State,  (Tex. 

Crim.  1900)  57  S.  W.  Rep.  66q;  Brooks 

V.  State,  (Tex.  Crim.   1898)  45  S.  W. 

Rep.  488;  Jones  v.  Erwin,  (Tex.  Civ. 

App.  1898)  45  S.  W.  Rep.  39;  Cooper  v. 

Hiner,  91  Tex.  658. 

Washington,  —  Matter  of  SulUvan,  25 

Wash.  430;  National  Christian  Assoc. 


Nephi  Irrigation  Co.  v.  Vickers,  20 
Utah  310;  Sawdey  v,  Spokane  Falls, 
etc.,  R.  Co.,  27  Wash.  536. 

734.  1.  Scott  V.  Brown,  ro  Kan. 
App.  581;  Sawdey  v.  Spokane  Falls, 
etc.,  R.  Co.,  27  Wash.  536;  Anderson 
V.    Northern    Pac.    R.   Co.,    19   Wash. 

340. 

It  Knst  Be  an  Eztrtme  Case  to  cause 
a  biief  to  be  stricken  from  the  file  for 
disrespectful  language.  People  v. 
Parks,  26  Colo.  322. 

8.  Schleissner  v.  Schleissner,  72  N. 
Y.  App.  Div.  492. 

4.  Objection  Waived.  —  An   acknowl- 


edgment by  the  appellee  that  he  has    v,  Simpson,  21  Wash.  16. 

received  a  brief  from  the  appellant  is         Wyoming,  —  Robertson  v,  Shorow, 

a  waiver  of  his  right  to  have  the  same    (Wyo.  1902)  69  Pac.  Rep.  i. 


filed  in  the  court  below.  Brown  v. 
Reed,  (Tex.  Civ.  App.  1901)  62  S.  W. 
Rep.  73. 

736.  1.  Loucheim  v,  Seeley,  151 
Ind.  665. 

2.  Jensen  v,  Jordan,  5  Kan.  App.  73; 
Bowman  v.  Hoffman,  (Tex.  Civ. 
App.  1902)67  S.  W.  Rep.  152. 

7d7.  1.  California.  —  Headstrom  v, 
Hellieson.  136  Cal.  498. 

Colorado,  —  Rarick  v,  Vandevier.  27 
Colo.  538. 

Georgia,  —  Irwin  V,  Williams,    113 


Konoomplianoe  with  Ord«r.  —  Under  an 
order  that  a  party  shall  file  his  brief 
five  davs  before  the  case  is  to  be  heard, 
a  noncompliance  will  not  be  ground 
for  a  dismissal  of  the  writ  of  error,  but 
it  would  be  a  contempt.  Roberts  v. 
Roberts,  115  Ga.  259. 

Suffloienoy  of  Brief  Hot  Oensiderod.  —  A 
motion  to  dismiss  will  be  denied  for 
failure  of  the  appellant  to  file  his  brief 
in  time,  if  a  document  purporting  to  be 
such  has  been  filed  within  the  time 
limited.    Gregory  v,  Diggs,  108  CaU 
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738.  See  note  i. 

799.  FaUiir«  of  Appellee  to  File.  —  See  note  I. 

730,  When  Neither  Party  lilee.  —  See  note  2. 

731.  3.  Effect  of  Failure  to  File  Within  Time.  —  See  note  r 
733.  See  note  i. 


123.  Compare  Loucheim  v,  Seeley,  151 
Ind.  665. 

Where  Vo  Delay  or  Iigurj  Ii  Oooaaioned 
the  appeal  will  not  be  dismissed. 
Barbour  v.  Flick,  121  Cal.  425.  See 
also  San  Antonio,  etc.,  R.  Co.  v, 
Holden,  93  Tex.  211;  Gulf,  etc.,  R.  Co. 
V.  Mitchell,  21  Tex.  Civ.  App.  463;  Gay 
V,  New  Whatcom,  26  Wash.  389. 

Filing  After  VotLon  to  DlimiBi.  —  Un 


Texas,  —  Cooper  v.  Hiner,  91  Tex, 
658. 

What  Queetioni  ConiiderecL  —  In  such 
a  case  only  such  questions  as  are  es- 
sential to  determine  the  appeal  will  be 
considered.  Richardson  v.  Probst*  103 
Iowa  241. 

730.  8.  Mitchell  v.  State,  42  Fla. 
603;  Brower  v.  Fass,  60  Neb.  6;  Ballew 
V.  Schlosser,  5  Okla.  146;  Oklahoma  v. 


der  rule  5(64  Pac.  Rep.  viii)  an  appel-  Brady,  4  Okla.  514:  Avant  v.  0>wley, 

lant  may  tile  his  brief,  after  an  abortive  (Tex.  Civ.  App.   1898)  47  S.  W.  Rep, 

motion  to  dismiss  for  want  of  filing,  1036;    Uns worth   v,   Straughan,   (Tex. 

and  before  notice  of  a  subsequent  mo-  Civ.  App.  1897)  43  S.  W.  Rep.  290. 

tion.     Swortfiguer  v.  White,  137  Cal.  731.    1.   Lakemeyer's    Estate,    133 

391.  Cal.  XIX,  65  Pac.  Rep.  475:  Farleigh 

7M.    1.  Colorado,  —  Bitter  v.  Mouat  v,  Kelly,  24  Mont.  369;  Lynch  v,  Mun- 

Lumber,  etc.,  Co.,  27  Colo.  120.  son,  (Tex.  Civ.  App.   1901)  6l  S.  W. 

Iowa,  —  Backus  v.  Lawbaugh,  (Iowa  Rep.  140. 

1902)  89   N.  W.  Rep.  26;   Harrington  733.    1.  Lawyen   too   Buy.  —  Am- 

V,  Hubinger,  112  Iowa  90.  brose  v,  Gwinnup,  16  Wash.  333. 


Kansas,  —  Kansas  Grain,  etc.,  Co.  v. 
Hartstein,  6  Kan.  App.  864. 
Nebraska.  —  Edney  v,  Baum,  59  Neb. 

147. 
Oklahoma.  —  Wilderson  v.  Worley,  ii 


Prior  Disregard  of  Bnlot.  —  Because' 
the  rules  have  been  disregarded  in  the 
past  furnishes  no  excuse.  Rehberg  v, 
Greiser,  24  Mont.  487. 

Inability  to  Pay  Expense  of  Printing.  — 


Okla.  132;  White  v.  Territory,  11  Okla.     An  excuse  that  the  appellant  was  with- 


172:  Paden  v.  Worrell,  4  Okla.  92. 
Oregon.  —  State  v,  Horn,  39  Oregon 

152. 

Texas,  —  Ball   v,   Dignowity,   (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  800. 

See  Ribordy  v.  Murray,  70  111.  App. 

527. 

7d9.     1.  California.  —   Hale,    etc.. 

Silver  Min.  Co.  v.  Fox,  120  Cal.  261. 

Illinois.  — Glos  v,  Hallowell,  190  111. 

65;  Rehkopf  f/.  McCambridge,  63  111. 

App.  160;  Speck  V.  Verble,  93  111.  App. 

245:  Austin   V.    Paisley,   95    111.  App. 


out  money  or  means  to  print  his  brief 
is  not  sufficient  where  an  order  was 
obtained  from  the  court  below  authoriz- 
ing the  printing  of  the  brief  at  the  ex- 
pense of  the  county.  State  v.  Rowe, 
36  Oregon  79. 

fliokneis.  —  Sickness  of  counsel  is  a 
good  excuse.  Wagner  v.  Portland,  40 
Oregon  389.  Compare  Cline  v.  Gould, 
17  Ind.  App.  647. 

Mifloellaneoni  Sxeuiet.  —  A  dispute 
between  counsel  in  regard  to  the  print- 
ing is  no  excuse.    Reynolds  v.  Jackson 


244:  People  V.  Orrand,  88  111.  App.  646;    County,  33  Oregon  422. 


Levi  V.  Brown.  84  111.  App.  147;  Wm. 
Nevius  Banking  Co.  v.  Brunges,  72  111. 
App.  596:  Manning  v,  Jarnagan,  71 
111.  App.  406;  Kurtz  V.  Kurlz,  71  111. 
App.  71;  Jackson  v.  Mt.  Morris,  70  111. 
App.  613;  Hamilton  v,  Andrews,  68 
111.  App.  393. 
Indiana,  —  People's    Nat.    Bank    v. 


State,   (Ind.    1902)  65   N.   E.    Rep.   6;    decision. 


It  is  no  excuse  that  the  appellee  has 
extended  the  time  for  the  appellant. 
Carlson  v.  Van  De  Vanter,  19  Wash. 

32. 

See  Garnsey  v.  County  Ct.,  33  Ore- 
gon 201,  in  which  case  it  was  held  a 
good  excuse  that  the  same  questions 
were  involved  in  another  case  pending 


Berkshire  v.  Caley.  157  Ind.  i. 

Kansas.  —  Naylor  v.  Beery,  7  Kan. 
App.  815. 

Minnesota.  —  Smith  v,  Ricker,  84 
Minn.  210. 


It  is  no  excuse  that  a  motion  is  pend- 
ing to  dismiss  the  appeal.  Headstrom 
V,  Hellieson,  136  Cal.  498. 

It  is  a  sufficient  excuse  that  the  ap- 
pellant's counsel  had  removed  from  the 
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734.    y.  Additioval  akb  Beflt  Bbiefs.  —  See  notes  i,  2. 

state,  and  that  the  appellant  was  in  2.  California.  —  Kahn  v.  Wilson,  120 

jail  at  the  time  the  brief  should  have  Cal.  643. 

been    filed.      State    v,    Williams,    18  ZUiads.  —  Cheney  v.  Cross,  181  III. 

Wash.  47.  31 ;     West    CbicaKO   Park   Com*rs  v. 

It  is  no  excuse  that  the  appellant's  Chicago,  170  111.  618;  Indiana  Millers' 

attorney  relied  upon  the  verbal  promise  Mut.    F.    Ins.  Co.  v.  People,  170  111. 

of  the  defendant's  attorney  in  the  trial  474;  Schumacher  v.  Bell,  164  111.  181; 

court  that  the  matter  of  lime  would  be  Chicago,  etc.,  R.  Co.  v,  Murotvski,  78 

waived,  the  defendant's  attorney  not  111.  App.  661;  Big  Grove  v.  Fox,  89  111. 

being    an   attorney  of  the  Appellate  App.  84. 

Court,  and  it  appearing  ibat  a  different  Indiana.  —  Indiana  Power  Co.  v.  St. 

attorney  represented  the  defendant  in  Joseph,  etc.,  Co.,  (Ind.  1902)  64  N.  E. 

the  Appellate  Court.    Crowley  z/.  Mc-  Rep.  468;  Malott  v.  State,  158  Ind.  678; 

Donough,   (Wash.   1902)  70  Pac.  Rep.  Gates  v,   Baltimore,  etc.,  R.  Co..  154 

261.  Ind.  338. 

734.     1.  Baqnett   for    Time  to  File  Missouri. —  Cross  v.  A tchinson,  etc.. 

Additional  Brioft   must  be  seasonably  R.  Co..  141  Mo.  132. 

made.     Rownd  v.  State,  152  Ind.  39.  Kebraska. —  State    v,    Omaha    Nat. 

In  Georgia  a  supplemental  brief  filed  Bank,  59  Neb.  483. 

without  permission  will    not  be  con-  Washington. —  Sligh  v.  Shelton  South- 

sidered.     Napier  v.   Burkett,   113  Ga.  western  R.  Co.,  20  Wash.  16. 

607.  Omission    Cured    by   Soply   Briet  — 

Belay  in  Filing. —  Supplemental  briefs  Where  a  brief  does  not  contain,  in  ac- 

will  not  be  considered  where  they  are  cordance  with  the  rule,  findings  of  fact 

filed  after  the  case  has  been  submitted  and  conclusions  of  law,  a  reply  brief 

upon   original  briefs  and   taken   into  containing     these    requirements    will 

consideration.     Adams,  Petitioner,  165  cure  the  omission.    Young  v,  Borzone, 

Mass.  497.  26  Wash.  4. 
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BURGLARY. 

739.    U  IHDICTKEVT  Oeverallt  —  2.  How  Laid  under  Stat- 
ates.  —  See  note  3. 

740.     SUtutory  Ingredlenti  Should  B«  Alles«d.  -^  See  note  I. 

741  • .  m.  AVESKSNT  07  TIME  —  1.  In  General  —  Averment  Esien- 
Uai.  —  See  note  i. 

743.    2.  Nighttime  —  a.  At   Common    Law  —  Proot  —  See 
note  2. 

6.  Under  Statutes.  —  See  note  5. 

Where  Several  Degreei.  —  See  note  6. 

743,    See  note  i. 

739.  8.  See  People  v.  Shaver,  107  618;  Slate  v,  Neddo,  92  Me.  71;  lure 
Mich.  562.  McVey,  50  Neb.  481. 

The  Beeignation  of  the  Crime  in  the  743.      1.   California.   —    People    v. 

Caption  as  **Bnrglar7»"  without  charging  Smith.  136  Cal.  207. 

that  it  was  committed  at  night,  is  icn-  Illinois. —  Under    Crim.    Code    III., 

material  if  the  body  of  the  indictment  §  36,   as  amended  in    1885  (Starr   & 

avers  a  breaking  and  entry  with  intent  Curt.  Annot.  Stat.  111.  1896,  c.  38,  par. 

to  steal,   as  provided  by   Code    Iowa  70),  where  the  indictment  is  silent  as  to 

(1873),  §  3894,  (Code  Iowa  1897,  §  4791).  whether  the  burglary  was  committed  in 

State  V.  Gillett,  92  Iowa  527.  the  daytime  or  nighttime,  there  is  no 

740.  1.  Charge  in  Words  of  Statute,  variance,   although   the  proof  is  that 
—  Leisenberg  v.  State.  60  Neb.  628.  the  burglary  was  committed  at  night. 

741.  1.  Cool  V.  Com.,  94  Va.  799.  Schwabacher  z/.  People.  165  111.  618. 
Date  Subsequent  to  Presentment.  —  An  Pennsylvania.  —  In  Com.  v.  Carson, 

indictment  which  shows  that  the  offense  166  Pa.  St.  179,  it  was  held  that  an  in- 
was  committed  subsequent  to  its  pre-  dictment  under  Act  Pa.  April  22,  1863, 
sentment  is  bad.  The  time  mentioned  §  2,  P.  L.  531  (Bright.  Purd.  Dig. 
should  be  a  dale  anterior,  but  not  so  Laws  Pa.  1894,  p.  482,  §  64),  for  enter- 
remote  that  the  prosecution  will  be  ing  a  dwelling  house  with  felonious 
barred  by  limitation.  Hall  v.  State,  intent,  is  good,  whether  it  charges  that 
(TeK.  Crim.  1897)  38  S.  W.  Rep.  996;  the  crime  was  committed  in  the  night- 
Mcjunkins  v.  State,  37  Tex.  Crim.  117.  time  or  daytime. 

Series  of  Conneoted  Acts.  —  Where  the  Texas.  —  It  is  sufficient  to  charge 

crime  consisted  of  a  series  of  connected  that  the  accused  "  unlawfully,  by  force, 

acts,  it  is  necessary,  instead  of  repeat-  threats,    and    fraud,    did    break    and 

ing    the    time    and    place    originally  enter  a  house  there  situated  and  occu- 

alleged,  to  use  the  phrase  "  then  and  pied  by  B."     Shaffer  z/.  State,  (Tex. 

there,"  but  where  the  act  was  a  break-  Crim.  1901)  65  S.  W.  Rep.  1072.     See 

ing,  the  use  of  Ihe  conjunction  '*  and,"  also  Combs  v.  State,  (Tex.  Crim.  1899) 

coupling  the  intent  with  the*  breaking,  49  5.  W.  Rep.  585;  Wilks  v.  State,  (Tex. 

is  sufficient  and  extends  the  original  Crim.  1899)  51  S.  W.  Rep.  902. 

allegation  of  time  and  place  to  the  sue-  Both  Kighttime  and  Daytime  Breaking, 

ceeding  averments  in  the  indictment.  —  In  an    indictment    containing   two 

Smith  V,  State,  36  Tex.  Crim.  442.  counts,  the  first  charging  burglary  in 

743.    2.  People  v.  Smith,  136  Cal.  the  nighttime  and  the  second  charging 

207.  the  same  offense  in  the  daytime,  a  mo- 

5.  In  re  McVey,  50  Neb.  481  [citing  tion  to  require  the  state  to  elect  was 

obiter  3  Encyc.  of  Pl.  and  Pr.  741J;  properly  overruled,  it  being  proper  to 

State  V,  La  Croix,  8  S.  Dak.  369.  meet  any  phase  of  the  testimony  which 

0.  Schwabacher  v.  Peoplei   165  111.  might  be  developed.    WUIU  v.  Sute, 
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743.  3.  Daytime.  —  See  note  2. 

744.  4.  Hour.  —  See  note  3. 

745.  IV.  AVEBMENT    OF    PiAGB  —  1.  Hinor  Locality  —  a. 

Averment  in  General  —  in  tub  country.  —  See  note  2. 

746.  b.  Proof.  — See  note  i. 
d.  Caption.  —  See  note  3. 
2.  Building  —  a.  In  General  —  Dwelling  Hobm.  —  See 


747. 

note  I. 

748. 


Other  than  Dwelling  Honee.  —  See  note  2. 

b.  Under  Statutes  — (i)  In  General. —  Set  note  i. 
(2)  Statutory  Word.  —  See  note  2. 

(Tex.  Crim.   1900)  55  S.  W.  Rep.  829;  an  otherwise  perfect  charge  of  bur- 
Be  nton  V,  Com.,  91  Va.  782.  glary    under     the    Missouri    statute. 

743.  2.  State  v.  Neddo,  92  Me.  71.  Treated  as  a  noun  it  must  be  rejected 

744.  3.  Hoar  of  Night  Hot  EioentiaL  as  surplusage,  but  used  as  an  adjective 
—  Leisenberg  v.  Stale.  60  Neb.  628.  it  may  remain,  as  being  descriptive  of 

745.  8.  See  People  v.  Gei^er,  116  the  warehouse.  State  v.  Watson.  141 
Cal.  440;  Hale  v.  Com.,  98  Ky.  353.  Mo  338. 

County  Where  Property  Is  Taken.  —  The  Statutory  Words  **  Shop,"  *'  Store," 
Under  Pen.  Code  Cal.,  ^  786,  the  crime  Ete.,  must  be  alleged.  Stale  v.  Dale, 
of  burglary  can  be  tried  in  any  county     141   Mo.   284;   State  v.   Schuchmann. 


into  which  the  property  burglariously 
taken  has  been  brought,  provided  the 
facts  are  properly  set  out  and  the  as- 
portation of  the  stolen  property  into 
thai  county  has  been  properly  alleged. 
People  V,  Jochinsky.  106  Cal.  638. 

746.  1.  State  v.  Kelley,  66  N.  H.  577. 
8.  See  Reed  v.  State.  66  Ark.  no; 

State  V.  Burdett,  145  Mo.  674. 

747.  I.  "Dwelling."  —  In  Parker 
V.  Stale,  114  Ala.  690.  the  use  of  the 
word  "  dwell-house  "  instead  of 
*'  dwelling  house  '*  was  held  to  be  a 
fatal  defect. 

Number  of  Stories.  —  Objection  to  an 
indictment  alleging  the  breaking  of  a 
two-story  building,  when  ihe  proof 
develops  ihal  ii  had  three  stories,  is 
technical  and  without  merit.  Stale  v. 
Porter.  97  Iowa  450. 

PriTate  Eesidenoe.  —  An  indictment  is  State  v.  Johnson,  45  S.  Car.  483. 
not  subject  to  quashal  because  it  fails  Duplioity.  —  An  indictment  charging 
to  charge  the  burglarized  house  as  a  a  felonious  breaking  and  entering  into 
private  residence  unless  the  house  was,  a  dwelling  house  used  and  occupied  as 
in  fact,  a  private  residence  within  the  a  warehouse,  where  goods,  wares,  and 
terms  of  the  statute,  in  which  case  the  merchandise  are  kept  for  sale  and  de- 
proof  would  have  to  sustain  the  charge  posit,  is  bad  for  duplicity,  as  under 
as  laid.     Shaffer  v.  State,  (Tex.  Crim.     Rev.   Stat.    Mo.   (1889),  §§  3521,  3526 


133  Mo.  III. 

74§.  1.  Within  Curtilage  of  DweUing 
House.  —  In  State  v,  Burdett.  145  Mo 
674,  an  indictment  which  charged  that 
a  smokehouse  burglarized  was  "  within 
ihe  curtilage  of  the  dwelling  house," 
but  not  a  part  thereof,  was  held  to  be 
sufficient  under  the  Missouri  statute. 

An  indictment  under  the  Alabama 
statute  charged  the  accused  with  breaks 
ing  and  entering  a  smokehouse  in 
which  **  meat  and  flour,  things  of 
value,  were  kept  for  use,  sale,  or  de- 
posit,'* etc.,  with  intent  to  steal  the 
property  of  Y.,  the  owner  thereof,  but 
failed  to  allege  that  the  smokehouse 
was  within  the  curtilage  of  the  dwell> 
ing  house.  It  was  held  that  a  de^ 
murrer  could  not  be  sustained.  Press- 
ley   V,   Stale,    III   Ala.   34.     See  also 


1901)  65  S.  W.  Rep.  1072. 

2.  The  Breaking  of  a  Crib  or  Smoke- 
house will  not  support  an  indictment 
charging  the  breaking  of  a  dwelling 
house.     Draughn    v.    State,    76  Miss. 

574. 
Warehouse.  —  The  qualifying   word 

"  granary  "  before  the  word  "  ware- 
house,'* used  either  as  a  noun  or 
perely  as  ai)  adjective,  does  not  vitiate 


(Rev.  Stat.  Mo.  1899,  gg  1881,  1886), 
breaking  a  dwelling  house  and  break- 
ing a  warehouse  are  separate  offenses. 
State  V.  Huffman,  136  Mo.  58. 

The  Use  of  the  Word  ** Box-Oar."  in- 
stead  of  **  rail-car,"  the  term  used  in 
the  statute  is  immaterial.  State  v. 
Green.  15  Mont.  424. 

2.  Basement  —  Cellar.  ~  An  allegation 
that  the defen4^n| entered  a"  basement 
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y49.     (3)  Statutory  Description  —  (a)  In  Qonena.  —  See  note  I. 
7tlO.     (b)  Penoai  in  Home.  —  See  note  I. 
7S\.     (0)  Ctoodi  in  House.  —  See  note  I. 

7A8.    V.  AvEBXENT  OF  Bbeaxivg  avd  Entesivg  —  1.  Burglar- 
iously and  Feloniously  —  "  Borglariomiy."  —  See  note  3. 
"  Felonionily.*'  —  See  note  4. 

room  "  with  tnient  to  commit  arson  is  Storehonse.  —  An    indictment    under 

supported  by  evidence  that  the  place  Rev.  Stat.  I'Ma.,  ^  2435,  which  expressly 

where  the  crime  was  attempted  was  a  charges  that  the  building  entered  was 

nx>m  in  the  "  basement  "  where  mer-  a  '*  storehouse,"  sufficiently  identifies 

chandise  was  kept,  though  designated  it    as    not    being    a  dwelling  house, 

by  some  witnesses  as  a  **  cellar  "  and  Rimes  v.  State,  36  Fla.  90. 

by  others  as  a'*  basement,"  the  word  7ftO.    1.  SreaJdng  Dwelling  House. — 

'*  cellar"  not  being  particularized  by  Under   the  Maine  statute  relating  to 

the  statute.     People  r.  Goldsworthy.  breaking    and    entering    a    dwelling 

130  Cal.  600.  house  or  other  building  or  place  therein 

Storehonse  —  Oin  Home. —  Where  the  designated,  with  felonious  intent,  the 

accused  was  indicted  for  breaking  and  punishment  is  graded    according    to 

entering    the    '*  storehouse  "    of    one  whether  or  not  any  person  is  lawfully 

"Mrs.    P.,"    proof   that    the  building  in  said  dwelling  house,  etc..  and  is  put 

broken    and    entered    was    the  "gin  in  fear.     If  it  is  intended  10  charge  the 

house  "  of  the  same  person,  but  sepa-  lesser  offense,  it  is  sufficient  to  charge 

rate  and  apart  from  the  storehouse,  the  facts  which  constitute  that  crime, 

was    held    to    be    a    fatal     variance,  omitting  the  circumstances  which,  by 

Givens  v.  State,  40  Fla.  200.  the  statute,  would  aggravate  the  offense 

"Planing  Kill"  —  "Building."  —  An  and  increase  the  punishment.    State  v, 

indictment  alleging  that  the  defend-  Neddo,  92  Me.  71. 

ant,  with  intent  to  commit  an  offense.  In  Texas  it  is  necessary  to  allege  the 

did  "  break    and    enter    the    cettain  occupancy  "  by "   some    one    of    the 

planing   mill   of  one  J.,     *    *    *    'n  house  broken  into.     Words  which  are 

which    said    mill   there   was    *    *^    *  necessary   to  allege    such    occupancy 

kept  for  use  and  deposit  by  the  same  are  essential  in  the  description  of  the 

J.  goods,  wares,  and  valuable  things,"  offense,  and  the  omission  of  the  word 

sufficiently  shows  that  defendant  broke  *'  by  "  preceding  the  name  of  the  occu- 

into  a  "  building  "  within  Code  Iowa,  pant  in  an  indictment  alleging  it  was 

$4791,  prohibiting  one  from  entering  *'  occupied  S.."  instead  of  **  by  S.,"  is 

a  building  with  such  intent,  in  view  of  fatal.      Scroggins   v.   State,    36    Tex. 

section  5289,  subdivision  5,  requiring  Crim.  117. 

facts  constituting  an  offense  to  be  stated  751.     1.  Goods  in  House  Other  than 

in  ordinary  language,  so  that  persons  Dwelling    House.  —  In    Maine^    if    the 

of  common  understanding  may  under-  breaking  and  entry  were  made  into  a 

stand  them.     State  v.  Haney,  no  Iowa  building  other  than  a  dwelling  house, 

26.  it  is  necessary  to  allege  that  articles 

Comorib.  —  "  A  corncrib,"  used   for  of  value  were  therein  kept;  but  where 

storing  corn  after   it  is  husked,  is  a  a  dwelling  house  has  been  broken  into 

"  warehouse  "      and      "  storehouse,"  such  allegation  is  unnecessary.     State 

within   the  meaning  of    Crim.    Code  v.  Neddo,  92  Me.  71. 

Neb.,  i^ 48,  in  an  indictment  thereunder  753.    8.  State  v.  Coltrell,  45  W.  Va. 

charging  the  accused   with  breaking  837.     But  see  Lyons  v.  People,  68  III. 

and    entering    a    "  warehouse "    and  271. 

"  storehouse."     Metz  v.  State,  46  Neb.  4.  Kalioiously.  — The  substitution  of 

547.  the  word  *'  feloniously  "  for  the  word 

Under  the  Texas  statute  a  corncrib,  *'  maliciously."  in  an  indictment  under 

used  solely  for  the  purpose  of  storing  Act  Pa.  April  22,  1863,  §  2,  P.  L.  531 

feed  or  other  stuff  for  stock,  is  a  house  (Bright.  Purd    Dig.  Laws  Pa.  1894,  p. 

within  the  contemplation  of  the  stat-  482,  §  64),  which  prescribes  a  penalty 

ute.    Barber  r.  State,  (Tex.  Crim.  1902)  for  breaking  and  entering  a  dwelling 

69  S.  W.  Rep.  srs.     See  also  Benton  v,  house  in   the  daytime,   and   also  for 

Com.,  91  Va.  782.  wilfully  and  maliciously  entering  with 

749.     1.  State  v.  Dale.  141  Mo.  284.  felonious  intent "  either  by  day  or  by 
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754.  2.  Breaking  and  Entering  —  b.  Breaking.  —  See  note  2. 

755.  c.  Entering.  — See  note  I. 

8.  Statntory  Descriptions  —  b.  Want  of  Consent.  — 
See  note  3. 

757.  VI.  AVEBMEKT  OF  OwHSEBHiP  OF  BUILBIVO  —  1.  In  Gen- 
eral—  General  Bule.  —  See  note  2. 

Under  Btatntee.  —  See  note  3. 

758.  Proof.  —  See  note  3. 

759.  2.  How  Alleged  —  ^.  Corporation.  —  See  note  i. 

night/'  with  or  without  breaking,  is  8.  Burglary  from  Bailroad  Oar.  —  It  is 

nol   fatal  to  the  count  in  which  it  ap-  necessary  to  allege  the  ownership  of  a 

pears,  as  the  former  word  includes  the  railroad  car  burglariously  broken  and 

latter,    but    it    is    better    to    use   the  entered.     Failure  to  do  so  renders  the 

language   of    the    statute.      Com.    v,  indictment  fatally  defective.     State  v. 

Carson,  i66  Pa.  St.  179.  Davis,  138  Mo.  107.     See  also  People 

754.  2.  Allegation  of  Foree.  —  A  f.  Webber,  (Cal.  1902)  70  Pac.  Rep. 
charge   that  the  entry   was  made  by  1089. 

force,  with  intent,  etc.,  is  sufficient,  if  A  charge  of  breaking  and  entering  a 

the    indictment    contains    the    other  certain  railroad  car  marked  "  C.  of  Ga. 

essential     elements    of     the    offense.  201,"  the  indictment  alleging  that  the 

Jones  V.  State,  (Tex.  Crim.  1900)  55  S.  car  broken  was,  at  the  time,  in  the 

W.  Rep.  491.  custody  and  control  of  another  railroad 

The  allegation  **  did  by  force  break  company  named  in  the  indictment,  was 

and  enter  *'  the  house  alleged  to  have  held,  in  Gilbert  v.  Slate,  (Ga.  1902)  43 

been  burglarized  sufficiently  avers  the  S.  E.  Rep.  47,  to  be  a  sufficient  aver- 

breaking,    whether    it    took    place   at  ment  of  ownership  in  the  company  in 

night  or  in  the  daytime.     Rodriguez  v.  whose  custody  the  car  was  at  the  time 

Stale,  (Tex.  Crim.  1894)  26  S.  W.  Rep.  of  the  breaking  and  entry. 

406.  758.    8.  MiMiMippi.  —  In  James  v. 

755.  1.  Unlawful  Entry  Sufficient.  State,  77  Miss.  370.  citing  3  Encyc.  of 
—  Under  the  statutes  of  Oregon  the  Pl.  and  Pr.  758,  it  was  held  that  it  is 
wrongful  entry  of  a  dwelling  house,  necessary  to  allege  the  ownership  of 
with  intent  to  commit  a  crime  therein,  the  building  burglarized,  and  to  prove 
constit  Jtes  burglary,  and  though  the  it  as  laid. 

indictment  may  or  may  not  charge  an  759.     1.  State    v.    Smith,    104   La. 

actual  breaking,  it  is  sufficient  to  show  464. 

that  the  entry  was  unlawful.    State  v.  Where  Kame  Imports  Corporation.  —  In 

Huntley,  25  Oregon  349.  Mattox  v.  State,  115  Ga.  212,  citing  3 

8.  Consent  of  Owners.  —  In  an  indict-  Encyc.  of  Pl.  and  Pr.  759.  it  was  held 
ment  for  burglarizing  a  storehouse,  the  that  when  a  name  is  set  forth  in  an 
property  of  the  firm  of  K.  &  L.,  an  indictment  which  imports  a  corporation 
allegation  that  it  was  committed"  with-  rather  than  an  individual  or  a  partner- 
out  the  consent  of  the  said  K.  and  ship,  the  presumption  will  follow  that 
without  the  consent  of  the  said  L.,  or  it  was  the  name  of  a  corporation,  and 
either  of  them,"  was  held  sufficiently  this  presumption  will  prevail  until  the 
to  negative  ihe  consent  of  the  parties  contrary  is  shown  by  proof  that  no 
alleged  to  be  the  owners.  Smith  v.  such  corporation  existed. 
State,  (Tex.  Crim.  i8q8)  44  S.  W.  Rep.  In  State  v.  Jelinek,  95  Iowa  420,  the 
521.  indictment  charged  the  breaking  of  a 

757.    2.  State    v.   Simas,   25   Nev.  building  "known  as  the  Grange  Store,*' 

432,  citing   3   Encyc.  of  Pl.  and  Pr.  giving  ihe  names  of  the  parties  owning 

757i  761*  it.     On  proof  that  it  was  owned  by  a 

Ownership    Without  Oooupanoy.  —  An  corporation  it  was  held  that  no  preju- 

indictmeni    alleging    ownership,    but  dice  resulted  to  the  defendant  from  a 

not   the  occupancy   or  control  of   the  failure   to  aver  the  name  of  the  cor- 

owner,  is  sufficient.     Wilson  v.  State,  poraiion. 

(Tex.  Crim.  1897)  42  S.  W.  Rep.  290;  Leased   Property.  —  In  Com.  v.  Bal- 

Price  V,  Stale,  (Tex.  Crim.  1900)  58  S.  lard,  (Ky.  1897)  38  S.  W.  Rep.  678,  the 

W.  Rep.  83.  accused   was  charged   with   breaking 
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759.    d.  Persons  —  in  General.  —  See  note  3. 

761,     Purtneri.  —  See  note  I. 

763.    3.  In  Whom  Alleged — a.  In  General. — See  note  3. 

703,  Here  Poseeseion.  —  Sec  note  I. 

704.  b.  Landlord  and  Tenant  —  (i)  In  General.  —  See 
note  2. 

and   entering   the  watehouse  of    the  to  be  in  the  possession  of  S.  was  rented 

Paducah  Ice  Company,  and  the  proof  by  a  corporation  of  which  S.  was  presi- 

was  that  the  apartment  so  broken  in  dent,  and  was  occupied  by  htm  and  in 

the  warehouse  was  leased  from  the  ice  his  possession  as  such  officer.     It  is 

Gompany  by  a  brewing  company.     It  proper  to  allege  ownership  in  one  hav- 

was  held  that  the  ownership  was  suffi-  ing  visible  occupancy  and  control  of 

ciently  laid.  the  premises.     Hahn  </.  State,  60  Neb. 

759.    8.   Christian    Kame.  —  Under  487. 

Code  Iowa  (1897),  ^  5286,  while  an  in-  Proof  Showing   Separate  Character  of 

dictment  for  burglary  must  allege  the  Compartments  under  a  continuous  roof, 

owner  of  the  building,  in  the  absence  and  exclusive   occupation  and  posses- 

of  any  prejudice  of  the  accused,  an  sion  by  P.,  a  tenant  in  possession  of 

erroneous  allegation  as  to  the  owner's  the  premises  entered,  will  support  an 

Christian  name  is  immaterial.     State  indictment  charging  the  accused  with 

V.  Wrand,  T08  Iowa  73.  feloniously  breaking  and  entering  the 

A  Clerical  Error  in  the  substitution  of  poultry  house  of  P.     State  v,  Buechler, 

the  family  name  of  the  owner  of  the  57  Ohio  Si.  95. 

building  entered  for  that  of  the  ac-  Beal-estate  Agents.  —  Where  an  in- 
cused, m  connection  with  his  given  dictment  alleged  that  a  house  was 
name,  is  not  such  an  error  as  will  kept  and  controlled  by  W.,  and  the  evl- 
render  the  indictment  fatally  defective,  dence  was  that  W.  was  an  agent  for 
Ford  V.  Stale,  (Tex.  Crim.  1899)  54  S.  the  owner  of  the  house  with  authority 
W.  Rep.  761.  to  rent  the  property,  it  was  held  that 

761.       1.    Corporation,     Association,  the  ownership  was  properly  laid  in  W. 

Copartnership. —  It  is  not  necessary  to  Al«^ia  v.  State,  (Tex.  Crim.  1901)  60  S. 

allege   that   the   company  is  either  a  W.  Rep.  551. 

corporation,  an  association,  or  a  co-  Special  Ownership.  —  A  sheriff  holding 

partnership.     State  v,  Simas,  25  Nev.  a  house  under  attachment  is  a  special 

432,  citing   3  Encyc.  of  Pu  and  Pr.  owner,  and  an  indictment  which  alleges 

757.  761;  State  V.  Golden,  86  Minn.  206.  ownership  in   him   by  name   without 

See  also  State   v.    Watson,   102  Iowa  describing  him  as  sheriff,  or  setting 

651.     But  see  State  v.  Jones,  168  Mo.  out  the  facts  constituting  him  the  owner 

398.  of  the  property,  is  sufficient.     Linhart 

763.    8.  Party  in  Occnpancy^  Posses-  v.  State,  33  Tex.  Crim.  504. 

sion,  and  Control.  —  State  v.  Simas,  25  763.     1.  Possession   or    Control.   — 

Nev.  432  [citin^^  3  Encyc.  of  Pl.  and  Proof  of  special  or  temporary  owner- 

pR.    762];  Humphrey   v.   State,  (Tex.  ship,  possession,  or  control,  such  as  a 

Crim.   1897)  40  S    W.  Rep.  489;  Mc-  lessee  would  have  over  a  room  rented 

Anally  v.  State,  (Tex.  Crim.  1900)  57  as  an  office,  in  which  a  burglary  had 

S.  W.  Rep.  832;  Ricks  v.  State,  41  Tex.  been  committed,  is  sufficient  to  sustain 

Crim.  676.  an   allegation  in  the  indictment   that 

Occupancy,  —  Proof  of  occupancy  will  such  lessee  was  the  owner.     Leslie  v. 

support  a  charge  of  ownership.     Under  State,    35    Fla.    171;  State   v,  Lee,  95 

Code    Iowa  (1873),  §  4302  ((iode  Iowa  Iowa  427. 

1897*  §  5286.  an  erroneous  allegation  In  Texas.  —  Under  Pen.  Code  Tex., 

of  ownership  is  not  fatal  if  the  crime  art.  843,  the  ownership  of  a  structure 

is  described   in   other    respects    with  is  properly   laid  in  an  occupant  if  it 

sufficient  certainty.     State  v,  Watson,  constitutes     his     domicil,     where    he 

K>2  Iowa  651.  sleeps  and  lives,  and  if  he  has  the  ex- 

In  State   u.   Porter,  97  Iowa  450,  it  elusive    possession,  care,  and  control 

was  held   not  to  be  a  fatal  variance,  thereof.     Favroz'.  State,  39  Tex.  Crim. 

under  Code  Iowa  (1873),  §  4302  (Code  452. 

Iowa    1897,    §   5286),    that  the   proof  764.     2.    Brown    z/.    State,    (Miss, 

showed  that  an  office  or  room  alleged  1903)  33  So.  Rep.  170. 

615 


rer-rri                 burglary.  Voi.  in. 

767.  d.  Master  and  Servant  —  (i)  In  Master.  —  See 
note  I. 

769,   /.  Joint  Owners.  —  See  note  i. 

g.  Husband  and  Wife  —  in  HoBband.  —  See  note  2. 

77 1  •  VU  AvsBMSNT  OF  Ihtevt  —  1.  In  General  —  a.  Aver- 
ment  Essential.  — See  note  i. 

Aetual  Ayorment  Snfloient.  —  See  note  3. 
Sither  Form  Snffleioiit.  —  See  note  5. 

767.  1.  Owaenhip  in  MuUr.  —  In  band,  may  properly  be  described  as  ber 
Daggett  V.  State,  39  Tex.  Crim.  6,  the  dwelling  house  in  an  information  for 
indictment  alleged  the  ownership  of  burglary.  State  v.  Peach,  70  Vc.  283. 
the  burglarized  house  of  the  property  771.  1.  Intent.  —  Charging  bur- 
stolen  therefrom  to  be  in  U.  The  glary  with  intent  to  steal  is  suflScient, 
proof  showed  the  house  to  be  a  chicken  without  charging  actual  theft  after  the 
house  on  a  ranch  owned  by  D.,  distant  breaking  and  entering.  Clark  z/.  State, 
eight  or  ten  miles  from  his  residence,  (Tex.  Crim.  1894)  26  S.  W.  Rep.  68. 
and  in  possession  of  one  J.,  who  re-  See  also  Brown  v.  Slate,  72  Miss.  990. 
ceived  a  stated  monthly  payment  for  An  indictment  under  Stat.  Ky.  (1894), 
the  care  of  the  fowls,  and  whose  wife  §  1164,  is  not  defective  because  it  fails 
was  to  share  in  the  increase  of  the  to  allege  that  there  were  any  goods, 
poultry.  The  possession  of  J.  being  a  wares,  and  merchandise  in  a  store- 
mere  custody,  as  that  of  a  servant,  the  house  at  the  time  it  was  broken.  It  is 
allegation  o(  ownership  in  D.  in  the  sufficient  if  it  is  alleged  that  the  store- 
indictment  was  held  to  be  correct,  both  house  was  feloniously  broken  and 
as  to  the  house  and  fowls,  as  ihe  wife  entered  with  intent  to  steal  goods  of 
of  J.  was  to  share  only  in  the  increase,  value  therefrom.  Hale  v.  Com.,  98 
See  also  Runnels  v.  State,  (Tex.  Crim.  Ky.  353. 
1898)  47  S.  W.  Rep.  470.  Intent  to  Commit  Larceny.  —  It  is  suffi- 

760.    1.  Ownenhip  in  All  or  Either,  cient    to    charge     the     breaking    and 

—  Where  property  is  owned  in  common  entering  of   a  dwelling  house  in  the 

or  jointly  by  two  or  more,  ownership  nighttime  with  intent  to  commit  lar- 

may  be  laid  in  all  or  in  either,  under  ceny,  as  larceny  is  a  felony  at  common 

Code  Crim.  Pro.  Tex.,  art.  445.     Cog-  law.     People  v.  Shaver,  107  Mich.  562; 

shall  V,  State.  (Tex.  Crim.  1900)  58  S.  State  v.  Ellsworth,  130  N.  Car.  690. 

W.  Rep.  loii;  Farris  v.   State,  (Tex.  Possession  of  Barghmi'  Tools. —  In  an 

Crim.  1902)  69  S.  W.  Rep.  140.  information  under  Comp.  Laws  Mich. 

Joint  Ownership  of  Ctoods  in  SoTeral —  (1897),  §  11589,  for  feloniously  and 
Fso  in  Bnilding  in  Another.  —  Joint  knowingly  having  possession  ol  bur- 
ownership  of  property  in  two  or  more  glars'  tools  or  implements  with  intent  to 
majr  be  alleged  in  one  or  all,  and  an  use  and  employ  them  in  committing  a 
indictment  for  burglary  charging  burglary,  it  is  not  necessary  to  allege 
ownership  of  the  house  and  goods  in  that  the  intention  was  to  use  such  tools 
one  is  sufficient  when  the  proof  of  joint  or  implements  in  the  county  where  the 
ownership  cf  the  goods  and  occupancy  prosecution  is  instituted.  People  v. 
of  the  house  is  shown,  notwithstanding  Jones,  124  Mich.  177.  See  also  Scott  v, 
that  the  ultimate  title  or  fee  in  the  State.  91  Wis.  552. 
house  was  in  another.  Tidwell  v.  3.  State  v.  Neddo,  92  Me.  71.  See 
State,  (Tex.  Crim.  1898)  45  S.  W.  Rep.  also  Hays  v.  Com.,  (Ky.  1896)  33  S.  W. 
1015.  Rep.  1104;  McRae  v.  Com.,  (Ky.  1I9Q) 

$.  Lsgnl  Title  in  Wife.—  Richardson  49  S.  W.  Rep.  22;  State  v.  Taylor,  136 

V.  State,  115  Ala.  113.  citing  Young  v.  Mo.  66. 

State,  100  Ala.  126,  as  being  the  same  6.  Dnplidty.  —  A  charge  of  breaking 

in  principle.  and  entering  with  intent  to  commit  an 

In  Fifrm<>ff/ the  decisions  at  the  com-  assault  and  commission  of  assault  is 
mon  law  are  not  applicable  to  the  not  bad  for  duplicity,  under  Code  Iowa 
present  state  of  the  rights  and  prop-  (1873),  §  3^91  (Code  Iowa  1897,  g  4787). 
erty  of  a  married  woman.  A  dwelling  At  most  the  averment  as  to  the  corn- 
house  owned  by  her  as  her  own  prop-  mission  of  the  offense  is  surplusage, 
erty,  and  occupied  by  her  with  her  hus-  State  v.  Phipps,  95  Iowa  487. 
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779.    b.  Felony  Must  Be  Averred  as  Intendbd.  —  See 
note  I. 

c.   Description  —  (i)    Word   ''Felony,^'   or   Name  of 
Particular  Felony^  Sufficient.  —  See  note  2. 

773.  (2)  Further  Description  Necessary,  — See  note  i. 

774.  Xnst  Be  Speoiiied.  —  See  note  I. 

775.  2;  Intent  to  Commit  Arson.  —  See  note  3. 

776.  b.  Property  Nked  Not  Be  Specified.  —  See  note  i. 

777.  c.  Description  of  Property  Unnecessary.  —  See 
note  I. 

e.  Averment    of   Value    of    Property.  —  See 

notes  3,  4, 

778.  /.  Averment  of  Ownership  of  Prorerty.  —  See 
note  I. 

773.    1.  Intent  to  Commit  Petit  Lar-  777,    1.  In  Burglary  and  Larceny.  — 

oeny.— See  Reed  cr.  State,  66  Ark.  no.  In     an     indictment    containing     two 

8.  State  V.  Powell,  61  Kan.  81.  counts,  one  for  burglary  and  one  for 

Intent  to  Steal  a  Specific  Artiole  in  a  larceny,  the  accused  being  convicted 

house,  it  is  alleged,  must  be  proved  as  on  the  first  count,  a  motion  to  quash 

laid.     Rush  v.  State,  114  Ga.  113.  the  counts  jointly  and  severally,  be- 

773.  1.  "Felony"  Insni&cient.  —  cause  of  the  failure  in  the  count  for 
Barnhart  v.  State,  154  Ind.  177.  burglary  to  describe  the  goods  intended 

Adultery.  —  An  averment    that    the  to  be  stolen  as  the  same  goods  charged 

accused  burglariously  entered  a  dwell-  in  the  second  count  to  have  been  stolen, 

ing  house  with  intent  to  commit  "a  was  properly  overruled.    Reed  t^.  State, 

public  o£Fense,   to   wit,   the  crime  of  147  Ind.  41. 

adultery,'*  is  sufficient  without  charg-  8.  Tarver  v.  State,  95  Ga.  222,  hold- 
ing that  he  was  a  married  man  or  that  ing  that  an  indictment  for  burglary 
the  intent  was  to  have  sexual  inter-  need  not  allege  value,  but  may 
course  with  a  married  woman.  Slate  prove  value  as  part  of  the  descrip- 
V,  Mecum,  95  Iowa  433.  tion  of  goods  which  had  been  in  the 

774.  1.  Crime  to  Grand  Jnry  Un-  house  and  were  found  with  the  ac- 
known.  —  An  indictment  charging  the  cused. 

felonious  breaking  and  entering  of  a        Value  of  Goods  Stolen  Need  Not   Be 

dwelling  house  with  intent  to  commit  Stated.  —  Slate  v.  Yandle,  166  Mo.  589; 

some  crime  to  the  grand  jury  unknown  Stale  r.  Weber,  156  Mo.  257. 
is  fatally  defective  in  that  it  does  not       4.  Alabama. —  By   Crim.  Code  Ala. 

allege  the  particular  felony  the  accused  (1896),  §  5049,  the  stealing  of  *'  any  per- 

intended   to    commit.      State   v,    Bu-  sonal  property  of  any  value "  from  a 

chanan,  75  Miss.  349.  dwelling   house,   storehouse,    etc.,   is 

775.  8.  Compare  People  v.  Golds-  made  grand  larceny,  but  in  a  charge 
worthy,  130  Cal   600.  of  both  burglary  and  larceny  it  must 

776.  1.  Windows  and  Doors  of  Honse.  be  alleged  and  proved  that  the  prop- 
—  In  Texas  a  charge  of  burglariously  erty  stolen  was  of  some  value.  Rose 
breaking  and  entering  with  intent  to  v.  State,  117  Ali|.  77.  See  also  under 
steal  personal  property  in  the  house  is  the  Kentucky  statute,  Polin  v.  Com., 
supported  by  evidence' that  the  accused  (Ky.  1897)  40  S.  W.  Rep.  927;  Arthur 
removed  the  doors  and  windows  v.  Com.,  99  Ky.  35;  and  see  Bergeron 
thereof,  as  in  that  state  the  severance  v,  State,  53  Keb.  752. 

converts  the  article  into  a  chattel,  and,  778.    1.  Ownership  in  Another  than 

no  matter  how  instantaneous  its  re-  Accused.  — In   Barnhart  v.   State,    154 

moval   may   be,   the   taking  is  theft.  Ind.    177,    the    charge  of    feloniously 

The  common-law  rule  that  the  sever-  breaking  and  entering  in  the  nighttime 

ance  must  be  prior  to  the  asportation  the  barn  cf  F.,  with  intent  then  and 

does  not  obtain.     Alvia  v.  State,  (Tex.  there  burglariously  to  take,  steal,  and 

Crim.  1901)  60  S.  W.  Rep.  551;  Farris  carry  away  meat  of  the  value  of  three 

V.  Slate,  (^Tex.  Crim.   1902)  69  S.  W.  dollars,   was   held    to    be    insufficient 

Rep.  140.  without  the  further  allegation  that  the 
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778, "  Proof.  —  See  note  2. 

779.  Age&ti.  —  See  note.  I. 
HoBba&d  and  Wife.  —  See  note  2. 

780.  g.  Averment  that  Property  Was  in  House.  — 

See  note  5. 

781.  h.  Special  Statutory  Requirements.  — See  note  i. 
i.  Proof  of  Larceny.  —  See  note  2. 

meat  was  the  property  of  another  than  7§0.     ft.   Avennent    of   Property   in 

the  accused.  Building  Unneceisary.  —  In   an    indici- 

Hoose-breaking,  Ownenhip  of  Property  menc  under  the  Florida  statute,  charg- 

Taken.  —  In  an  indictment  for  house-  ing  the  crime  of  breaking  and  entering 

breaking,  under  the  Kentucky  statute,  a  building  in  the  nighttime  with  intent 

the  name  of  the  owner  of  the  property  to  commit  a  misdemeanor,  it  is  neither 

taken  from  the  burglarized  house  need  necessary  to  describe  the  goods  nor  to 

not  be  stated,  nor  that  it  was  taken  aver  that   they   were  actually  in  the 

without  his  consent,  nor  that  the  in-  building  at  the  time  of  the  breaking 

tention  of  the  accused  was  to  convert  and  entry.    Charles  v.  State,  36  Fla. 

it  to  his  own  use.     Scott  v.  Com.,  (Ky.  691.     See  also  Hale  v.  Com.,  98  Ky. 

1902)  70S.  W.  Rep.  281.  353;  Stale   v.    Golden,  86  Minn.  206; 

7y§.    S.  In  Lega  v.  State,  36  Tex.  Bergeron  v.  State,  53  Neb.  752. 

Crim.  38,it  was  held  that  an  indictment  An  indictment  for  burglary  alleging 

charging  burglary  with  intent  to  steal  the   name  of  the  owner  of  both'  ihe 

the  property  of  £.,  who  was  in  posses-  building  and  the  property  *'  then  and 

sion  and  control  of  the  house  and  prop-  there  in  said  building  found,"  and  that 

erty,  was  not  erroneous  notwithstand-  the  breaking  and  entry  was  with  intent 

ing  proof  that  the  ownership  was  in  to  steal,  creates  the  inference  that  the 

another  person.     E.  having  the  man-  goods  were  kept  there  "  for  use,  sale, 

agement,  control,  and    possession  of  or  deposit,"  and  ihe  indictment  is  good 

the  house  and  properly  was  the  special  under  Code  Iowa  (1897),  §  4791,  with- 

owner  thereof,  and  it  was  unnecessary  out  the  allegation  that  the  goods  were 

to  prove  the  ownership  or  want  of  con-  kept  there  for  that  purpose.     State  ?/. 

sent  of  the  real  owner,  though  such  Burns,  109  Iowa  436. 

proof  gave  to  the  defendant  no  ground  Contra.  —  Under    Gen.    Stat.    Kan. 

of  complaint.  C1901),  §  2059,  the  breaking  atid  enter- 

779*    1.  Bailroad  Company.  —  An  in-  ing  of  a  building,  although  it  is  used 

dictment  charging  the  property  stolen  as  a  chicken  house,  would  not  consti- 

to  be  the  property  of  a  certain  railroad  tute  burglary  unless  at  the  time  it  was 

company   was  held    to    be    sufficient  broken  it  contained  goods,  wares,  or 

when  the  evidence  revealed  the  fact  merchandise,  or  other  thing  of  value, 

thai  it  was  rightfully  in  the  custody  of  and  an  indictment,   to   be    sufficient, 

the   railroad   company  as  a  common  must  so  charge.    State  v.  Poole,  65 

carrier,  though,  in  fact,  it  belonged  to  Kan.  713. 

a  shipper.    State  r.  Long,  5  Ohio  Dec.  7§1.     1.  Want  of   Consent  of   Baoh 

617.  Owner  —  When    Several. —  An    indict- 

Evidence  of  rightful  possession  of  ment  which  alleges  that  the  accused 

property  is  sufficient  proof  of  owner-  took  property  from  the  possession  of 

ship  alleged  in  an  indictment.    State  joint  owners  of  a  house  with  intent  to 

V.  Burns,  109  Iowa  436.  take  such  property  from  the  possession 

Janitor  of  School  Bnilding.  —  Owner-  of  such  joint  owners  or  either  of  them 

ship  was  properly  laid  in  the  janitor  of  without  their  consent  is  insufficient  to 

a  school  building  in  an  indictment  for  charge  burglary    without    consent  of 

burglary  with  intent  to  steal,  although  either   of    the    owners,  as    the    word 

the  real  ownership  of  the  books,  etc.,  '*  their  *'  refers   to  the  owners  collec- 

was  in  the  pupils.     Lamater  v.  State,  lively.     The  want  of  consent  of  each 

38  Tex.  Crim.  249.  of   them  must  be  distinctly  averred. 

2.  There  is  no  variance  between  alle-  Young  v.  State,  (Tex.  Crim.  1900)  59 

gata  and  probata   where  ownership  is  S.  W.  Rep.  890. 

laid  in  the  husband  and  title  is  in  the  8.  Proof  of  Larceny  to  Show  Entry. — 

wife.     Kidd  z/.  State,  loi  Ga.  528;  State  While  larceny  is  not  an   essential  in- 

V.  Peach,  70  Vt.  285.  gredient  of  burglary,  as  an  unlawful 
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783.     ym  JOIVDEB  OF  CBIME8  —  1.  In  General  —  See  note  2. 

783.  2.  Burglary  and  Accessory.  —  See  note  i. 
4.  Burglary  and  Assault  —  See  note  3. 

784,  6.  Burglary  and  Larceny  —  a.  In  General  —  Joinder  ?«- 

miBsible.  —  See  note  2. 

78«l,     ConTiotion  for  Both  Offenses.  —  See  note  I. 

Where  Former  Jadgment  a  Bar.  —  See  note  4. 

787.    b.  Burglary  and  Larceny  in  Same  Count  —  (i) 
Joinder  Permissible,  —  See  note  3. 

789.    (2)  Conviction  for  Eitlter  Offense.  —  See  note  i. 
For  Larceny.  —  See  note  2. 

entry  with  intent  to  commit  any  crime  784,    8.  Burglary  of    and   larceny 

constitutes  burglary  and  the  intent  is  from  a  storehouse  may  be  joined  in  the 

presumed  from  the  entry,  in  an  infor-  same  indictment.     The  state  need  not 

mation  which  charges  burglary  with  elect.     Rose  z'.  State,  117  Ala.  77. 

the  intent  to  commit  larceny,  evidence  A   motion  to  quash    an   indictment 

to  show  larceny  is  not  prejudicial  to  charging   burglary   and   larceny    was 

the  accused,  and  is  competent  to  show  properly  overruled  because  it  failed  to 

that  an  entry  was  made,  and  the  cir-  allege   that  the  building  entered  was 

cumstances  attending  the  entry.     State  such  that  its  entry  would  constitute  the 

V.  Burton,  27  Wash.  528.  crime  of  burglary,  where  it  appeared 

7§3.     2.  Burglary   and    Larceny    in  that  the  indictment  was  good  for  lar- 

8ame  Count.  —  Love  v.  People,  160  111.  ceny.     Gillock  v.  People,  171  111.  307. 

50 1.  The  Defendant    May  Be   Indioted  for 

Korth  Carolina.  —  Two  counts  in  the  Burglary  and  Larceny  in  some  states  and 

bill  of  indictment,  one  charging   the  may  be  convicted  of  either  one  or  both 

breaking  and  entry  with  felonious  in-  offenses.     State  v.  Nagel,  136  Mo.  45; 

tent  to  commit  larceny,  the  other  cbarg-  Lawhead  v.  State,  46  Neb.  607.     See 

ing  a  felonious  intent  to  commit  the  also  State  v.  Woods,  137  Mo.  6;  Cun- 

crime    of     murder,    are,  in   fact,  two  ningham  7/.  State,  56  Neb.  691, /<7//<P7t'- 

counts  for  burglary,  and  while  not  the  ing  Lawhead  v.  State,  46  Neb.  607. 

form  in  common  use  in  North  Carolina,  785.    1.  State  v,  Sprague,  149  Mo. 

it  is  the  one  approved  by  most  of  the  409. 

standard    writers    on    criminal    law.  4.  Effect  of  Acquittal  for  Burglary  in 

State  V.  Johnston,  119  N.  Car.  883.  Indictment  for  Burglary  and  Larceny. — 

With  Intent  to  Kill.  —  Under  Wolffe's  The  charge  in  a  single  count  that  the 

Rev.    Laws    La.,    §    854,    enteiing  a  accused  broke  and  entered  the  dwelling 

house  without  breaking,  with  intent  to  house  of  R.  with  Intent  to  steal,  and 

kill,  and  maliciously  stabbing  a  person  feloniously  did  take,  steal,  and  carry 

therein,  may  be  joined  in  the  same  in-  away  certain  described  property,  wiih- 

dictment.     State  v.  Scott,  48  La.  Ann.  out  averring  the  owner  thereof,  charges 

293.  the  crime  of  burglary  only,  and  a  find- 

7§3.     1.  Guilty  Knowledge  of  Aceee-  ing  of  grand  larceny  amounts  to  an  ac- 

lory.  —  A  joint  indictment  against  an  quittal  of  the  charge  of  burglary,  but 

accessory  after  the  fact  with  the  prin-  does  not  bar  a  subsequent  indictment 

cipal  felon  which  sufficiently  charges  for  the  larceny.     Bowen  v.  State,  106 

the  principal  with  the  felonious  break-  Ala.  178. 

ing  and  entering  of  a  dwelling  house,  787,      8.    Virginia,    —    Benton     v. 
and  avers  that  the  accessory  knew  the  Com.,  91  Va.  782.     See  also  Cunning- 
accused  "  to  be  such  principal  felon  and  ham  v.  State,  56  Neb.  691. 
to  have  committed  the  crime  aforesaid/'  7§9.     1.  State  v,  Burdett,  145  Mo. 
sufficiently  avers  a   guilty  knowledge  674. 

of  the  crime  charged  in  the  former  part  2.  For  Larceny  and  Burglary  in  flame 

of  the  indictment.     To  avoid  repetition,  Ck>unt.  —  It  is  well  settled  that  burglary 

one  count  or  allegation  may  refer  to  a  with  the  intent  to  commit  larceny  and 

preceding  count  or  allegation.     State  the  larceny  itself  may  be  charged  not 

V.  Neddo,  92  Me.  71.  only  in  the  same  indictment  but  in  the 

8.  Iowa. — Slate  z/.Phipps,  95  Iowa487.  same  count.     But  it  has  never  been 
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798.    c.  Burglary  and  Larceny  in  Different  Counts 

—  (0  Joinder  Permissible.  —  See  note  2. 

794.     (2)  Burglary  and  Grand  Larceny,  —  See  note  I. 

(5)  Election  Between  Counts.  —  See  note  4. 
793.     {€\  Conviction  for  EitJur  Offense.  —  See  note  i. 

(7)  Conviction  for  Both  Offenses.  —  See  note  2. 

798.  IX.  COHYICTIOK  FOB  Pabt  07  OFFENSE  —  4.  Housebreak- 
ing. —  See  note  3. 

799.  X.  HiKOB  Offehses—  1.  Accessory.—  See  note  i. 

800.  3.  Conspiracy.  —  See  note  i. 

held  that  an  acquittal  of  the  charge  of  if  the  value  of  the  property  stolen  was 

burglary  will  vitiate  a  verdict  of  guilty  thirty    dollars     or     more.      Stale    v. 

upon  the  charge  of  larceny.     Acker-  Sprague,  149  Mo.  409. 

man  v.  Slate,  7  Wyo.  504.  79§.    3.  The  jury  having  returned 

793.  2.  Barglary,  Laroeny,  and  Be-  a  verdict  of  guilty  on  a  bad  count 
oeiving  Stolen  Firoperty.  —  Under  Code  charging  burglary,  the  accused  can- 
Crim.  Pro.  N.  V.,  ^  279,  burglary,  lar-  not  be  sentenced  for  housebreaking, 
ceny,  and  receiving  stolen  property,  although  that  crime  was  properly  laid 
knowing  it  to  have  been  stolen,  may  in  a  good  count  in  the  indictment, 
be  joined  by  separate  counts  where  the  State  v,  Cottrell,  45  W.  Va.  837. 
same  transaction  underlies  the  several  790.  1.  HarbiDxing,  Ste.,  Frincipal 
counts.  People  v.  Wilson,  151  N.  Y.  Felon.  —  An  indictment  which  charges 
403.  thai,  the  accused  **  did  harbor,  conceal, 

Counts  Betained  for  Porpoee  of  Befer-  maintain,  and    assist "    the  principal 

ence.  —  See  People  v,  McLaughlin,  150  felon,  with  intent  that  he,  the  principal 

N.  Y.  365.  felon,  might  escape  detection,  arrest, 

794.  1.  State  v.  Huey,  48  La.  Ann.  trial,  and  punishment,  the  crime  with 
1382.  which  the  principal  felon  was  charged, 

4.  People  V.  Wilson,  151  N.  Y.  403.  being  fully  set  forth  in  a  former  part 

795.  1.  MuQoinder  of  Counts.  —  In  of  the  indictment,  avers  with  sufficient 
case  of  a  misjoinder  of  counts  and  a  exactness  that  the  accused  intended 
conviction  upon  one  count  only,  there  that  the  principal  felon  should  escape 
is  no  error  in  such  misjoinder.  Reed  the  punishment  of  the  crime  therein 
V,  Slate,  147  Ind.  41.  set  forth.     State  v.  Neddo,  92  Me.  71. 

2.  Under    the   Missouri   statutes    if  It   is  not   requisite  that  the  indict- 

boih  burglary  and  larceny  are   com-  ment  should  particularize  the  means 

milled  at  the  same  time  the  value  of  whereby    the  accessory    assisted    the 

the  property  stolen  is  immaterial,  and  principal  felon  to  commit  the  felony, 

the   accused    may   be   prosecuted   for  State  v,  Neddo,  92  Me.  71. 

both   offenses  in  one  indictment  and  §0O.     1.  Conspiraoy.  —  As  to  acts  of 

punished  for  both,  or  he  may  be  con-  conspiracy  initiatory  of  and  merged  in 

vicied  of  grand  larceny  if  no  burglary  the   crime   of   larceny,   see   People  v, 

was  committed  in  connection  therewith.  Wicks,  11  N.  Y.  App.  Div.  539. 

e20 


CALENDARS  AND  TRIAL  DOCKETS. 


803.    n.  POWEKS  OF  COUBT  OvEB  —  1.  Generally.  —  See  notes 

2,  3»  4,  S- 

803.  m.  PBEPABATioir  OF  Calekdab  —  2.  Arrangement  and 
Order.  —  See  note  i . 

EfPoet  of  Amendment.  —  See  note  3. 

804.  3.  Preference.  —  See  note  2. 


§03.  8.  Cochrane  v.  Parker,  12 
Colo.  App.  169;  Schuman  v.  Brooklyn 
Heights  R.  Co.,  (Supm.  Ci.  Tr.T.)  32 
Civ.  Pro.  (N.  Y.)  25;  Brady  v.  Kineto- 
scope  Exhibiting  Co.,  19  N.  Y.  App. 
Div.  226.  See  also  Merchants'  Nat. 
Bank  v.  Greenhood,  16  Mont.  395. 

8.  Short  Came  Cases  1  n  Illinois  may  be 
tried  on  other  days  than  the  one  pro- 
vided by  statute,  where  the  size  of  the 
calendar  demands  more  time.  Dickin- 
son V,  Bull,  72  111.  App.  75. 

4.  Strickland  Wine  Co.  v.  Hayes,  94 
111.  App.  476;  Willard  v.  Saunders.  83 
111.  App.  375;  Curran  v.  Belding  Mfg. 
Co.,  59  111.  App.  76;  Schuman  v. 
Brooklyn  Heights  R.  Co.,  (Supm.  Ct. 
Tr.  T.)  32  Civ.  Pro.  (N.  Y.)  25. 

5.  Griesheimer  v.  Meyers,  89  111. 
App.  665.  See  also  Strickland  Wine 
Co.  V.  Hayes,  94  III.  App.  476. 

§03.  1.  In  Delaware  any  case  com- 
ing at  issue  prior  to  the  twenty  days 


8.  Notice.  —  In  New  York  after  filing 
an  amended  pleading  a  new  notice  of 
trial  must  be  served.  Wright  v.  Zim- 
merman, (Supm.  Ct.  Tr.  T.)  21  Misc. 
(N.  Y.)  407;  Coler  v.  Lamb,  19  N.  Y. 
App.  Div.  236;  Yates  v.  McAdam, 
(Supm.  Ct.  Tr.  T.)  18  Misc.  (N.  Y.)295: 
Fisher  v.  Gunn,  (N.  Y.  Super.  Ct. 
Spec.  T.)  12  Misc.  (N.  Y.)  207:  Keilty 
V,  Traynor,  (Supm.  Ct.  Tr.  T.)  25 
Misc.  (N.  Y.)  351.  See  also  Haskin  v. 
Murray,  29  N.  Y.  App.  Div.  370. 

But  see  Evans  v.  Olmstead,  (Supm. 
Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  692,  citing 
Code  Civ.  Pro.,  §  723,  as  amended  by 
Laws  of  1900,  c.  591,  which  provides 
that  the  court  may  direct  that  the  case 
retain  its  place  upon  the  calendar  with- 
out the  service  of  a  new  notice  of  trial. 

Amended  Pleading.  —  Ther  date  of  the 
new  issue  formed  by  the  service  of 
an  amended  pleading  determines  the 
position  upon  the  calendar.     Ziegler  v. 


before  convening  of  court  required  for    Trenkman,  31  N.  Y.  App.  Div.  305. 


publication  of  the  trial  list  may  be 
added  thereto  after  its  publication. 
Wilcox  V.  Wilmington  City  R.  Co., 
(Del.  1898)  41  Atl.  Rep.  975. 

In  Iowa  on  the  first  day  of  the  term 
or  as  soon  thereafter  as  practicable  the 
court  may  make  an  assignment  of  the 
trial  causes  and  fix  the  day  on  which 


If  the  Amendment  Is  Withdrawn  the 
case  may  remain  upon  the  docket. 
Wright  V.  Zimmerman,  (Supm.  Ct.  Tr. 
T.)2i  Misc.  (N.  Y.)407. 

§4M1.  2,  New  York.  —  Actions  for 
Libel  are  entitled  to  preference.  See 
Eising  V.  Young,  (Supm.  Ct.  Tr.  T.)  38 
Misc.  (N.  Y.)  12;  Morse  v.  Press  Pub. 


each  case  will  be  tried;  but  the  making  Co.,  71  N.  Y.  App.  Div.  351;  Morrison 
of  such  an  assignment  is  discretionary  v.  Smith,  (Supm.  Ct.  Tr.  T.)  37  Misc. 
with  the  court.     Slocum  v.  Brown,  105     (N.  Y.)  32. 


Iowa  209. 

South  Carolina.  —  For  list  of  trial 
calendars  and  arrangement  of  cases 
thereon,  see  Melchers  v.  Moore,  62  S. 
Car.  386;  Jones  v.  Garlington.  44  S.  Car. 

533. 


In  Actions  Against  a  Sheriff  lYi^  right 
to  preference  is  personal  to  the  officer. 
Walker  v.  Tamsen,  (N.  Y.  City  Ct. 
Gen.  T.)  18  Misc.  (N.  Y.)  734. 

The  Death  of  a  Party  to  a  Pending 
Action^  unless  he  be  the  sole  plaintiff 


Bemanded  Cause.  —  In  Illinois  a  cause    or  defendant,  does  not  entitle  the  per- 


remanded  on  appeal  cannot  be  re- 
docketed  in  the  court  below  except  on 
ten  days'  notice  to  the  adverse  party. 
Taylor  v.  Brougham,  63  III.  App.  283. 


sonal  representative  to  a  preference. 
Colton  V.  New  York  El.  R.  Co.,  151  N. 
Y.  266. 

Administrator   Sole  Plaintiff  or  D^^ 
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804.     CasM  Omitted  by  Fartiot.  —  See  note  3. 
80tS,     Waiver  of  Preference.  —  See  note  2. 


fendani,  —  The  right  to  preference  may    Brooklyn  Heights  R.  Co.,  (Supm.  Ct. 

be  claimed  by  either  party  to  the  ac-    Tr.  T.)  32  Civ.  Pro.  (N.  Y.)  25. 

tion.     Schwartz   v,   Wolfrath,   (N.   Y.        Where  a  good  and  sufficient  cause  is 

City  Cc.  Gen.  T.)  24  Misc.  (N.  Y.)  406.  shown  a  case  will  be  preferred  over 
IVkfre  an  Infant  Is  Sole  Plaintiff  the     cases  noticed  for  prior  terms.     Dooley 

case  is  entitled  to  preference.     Lesser    t».  Paget,  (Supm.  Ct.  Tr.  T.)  38  Misc. 

V.  Dry  Dock,  etc.,  R.  Co.,  (N.  Y.  City    (N.  Y.)  44. 

Ct.  Gen.  T.)  33  Misc.  (N.  Y.)  388.  The  Bemedy  to  Vaoate  an  Order  for  a 

Exectitor  Sole  Plaintiff,  —  The   right    Preference  is  by  an  appeal.     Haskin  v. 

to  preference  does  not  apply  where  the     Murray,  29  N.  Y.  App.  Div.  370. 

executor  is  joined  as  a  party  in  his  in-        ^Mk.    8.  Failure  of  Clerk  to  Docket 

dividual  capacity.     Ahern   v.   Ahern,    Case.  —  In  .SpkM  Ci»ro/i«<i  a  case  cannot 

(Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)    be  entered  upon  the  docket  of  a  term 

421.  where  the  clerk  has  failed  to  enter  the 

Actions  by  Receiver  Appointed  by  Court,     same  **al   least  fourteen  days  before 

—  The   righl    to   preference  does  not    court.**     Steflfens  v,  Bui  winkle,  48  S. 

include  a  receiver  appointed  in  supple-    Car.  357. 

mentary  proceedings.     Daly  v.  Wood        Hot  Keoessarily  on  the  Calendar.  —  A 

(Supm.  Ci.  Spec.  T.)  29  Misc.  (N.  Y.)    case  is  not  properly  on  the  trial  list 

after  a  continuance  from  the  preceding 
term  unless  it  has  been  reordered  for 
trial  since  the  date  of  its  continuance. 
Wagner  v,  Hildebrand,  17  Pa.  Co.  Ct. 

436. 

§<I5.    2.  Emerick    v.    Metropolitan 
St.  R.  Co.,  (Supm.  Ct.  Tr.  T.)  38  Misc. 


105. 

Cases  Where  the  City  of  New  York  Is 
a  Party  are  entitled  to  preference. 
Sheerin  v.  New  York,  74  N.  Y.  App. 
Div.  308. 

Where  Defendant  Is  Imprisoned,  — 
The  right  to  preference  does  not  ap- 


ply where  the  defendant  has  given  bail  (N.  Y.)  45;    Hardy   z/.    Knickerbocker 

and  been  discharged.     Boeger  z/.  Hoff-  Trust  Co.,   (Supm.   Ct.   Spec.   T.)  23 

man,  58  N.  Y.  App.  Div.  540.  Misc.  (N.  Y.)  503;  Marks  v.  Murphy, 

Where  Property  of  the  Defendant  Is  27  N.  Y.  App.  Div.  i6o. 
Held  under  Attachment  the  case  is  en-        Ifotice  of  Motion  for  Preference  must  be 

titled  to  preference.     Knox  v,  DubroS,  filed  with  notice  of  trial  or  the  right  to 

17  N.  Y.  App.  Div.  290.  preference    will  be  deemed     waived. 

Actions  by  a  Creditor  of  a  Deceased  In-  Williamson  v.  Standard  Structural  Co., 

solvent^  suing  as  sole  plaintiff  for  the  48   N.    Y.   App.    Div.    186:    Hardy  v, 

benefit  of  himself  and  other  creditors  Knickerbocker  Trust  Co.,  (Supm.  Ct. 

interested  in  the  estate,  are  entitled  to  Spec.  T.)  23  Misc.  (N.  Y.)503;  Eckhard 

preference.     Rattle  v.  Mutual  L.  Ins.  v,   Jones,   45    N.   Y.   App.    Div.    562; 

Co.,  67  N.  Y.  App.  Div.  12.  Ritchie  w.  Seaboard  Nat.  Bank.  (C.  PI. 

Louisiana.  —  The  summary  action  to  Gen.  T.)  12  Misc.  (N.  Y.)  146.     See  also 

eject  a  lessee  is  entitled  to  preference.  Haskin  v.  Murray,  29  N.  Y.  App.  Div. 


Ricou  V.  Hart,  47  La.  Ann.  1370. 

Motion  —  When  Made  —  In  Few  Tork. 
—  A  motion  for  a  preference  must  be 
made  at  the  opening  of  the  term  for 
which  tne  case  is  noticed  for  trial. 
Haskin  v.  Murray,  29  N.  Y.  App.  Div. 
370;  Marks  v.  Murphy,  27  N.  Y.  App. 
Div.   160:  Walker  w.  Tamsen,  (N.  Y. 


370;  Porath  V.  O'Shaughnessy,  (N.  Y. 
City  Ct.  Gen.  T.)  23  Misc.  (N.  Y.)  252. 
The  rule  Is  sufficiently  complied 
with  if  the  notice  is  filed  whhin  the 
time  in  which  notice  of  trial  can  be 
given.  Rudolph  v.  Third  Ave.  R.  Co., 
54  N.  Y.  App.  Div.  194;  Gilbert  v. 
Finch.  46  N.   Y.  App.  Div.  75.     See 


City  Ct.  Gen.  T.)  18  Misc.  (N.  Y.)  734.    also    American    Nat.    Bank    v.    Yule 
On  What  Calendar  Preferred.  —  Except    Mach.  Co.,  58  N.  Y.  App.  Div.  320. 


under  special  circumstances  a  case 
should  be  preferred  only  over  cases 
noticed  for  the  same  term.  Eising  v. 
Young.  (Supm.  Ct.  Tr.  T.)38  Misc.  (N. 
Y.)  12;  Davis  V.  Westervelt,  (Supm. 
Ct.  Tr.  T.)  38  Misc.  (N.  Y.)  13;  Morse 
v\  Press  Pub.  Co.,  71  N.  Y.  App.  Div. 
351,  per   Ingraham,   J.;    Schuman   v. 
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Where  Addreesed  to  the  Diseretion  of 
the  Oonrt,  a  technical  defect  in  the 
service  of  notice  which  has  not  preju- 
diced the  adverse  party  will  be  disre- 
garded. Coffin  V,  McLaughlin,  (Supm. 
Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  107;  Ger- 
mania  L.  Ins.  Co.  v.  Powell,  (Supm. 
Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  434. 
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80tS.    4.  Short  Canae  Calendar.  —  See  note  3. 

6.  Hotion  Conoeming,  to  Whom  KEade.  —  See  note  4. 

806.    TL  BBiHeive  Poewakd  aho  Teavstesbiho  ov  Same 

Cauvbab  —  1.  Generally.  —  See  note  6. 

808.    TU  Teavsfek  to  Ahotheb  Calekdab  —  1.  Generally. 
—  See  note  6. 

Failure  to  Notioe  a  Gate  for  Trial  at  the  and  sufficient  cause    shall  otherwise 

term  succeeding  joinder  of  issue  does  direct.     Staunton  Coal  Co.  v.  Menk, 

not    waive    the    right    to   preference.  197  III.  369. 

Lesser  r.  Dry  Dock,  etc.,  R.  Co.,  (N.  For  good  and  sufficient  cause  a  case 

Y.  City  Ct.  Gen.  T.)  33  Misc.  (N.  Y.)  may  be  advanced  and  tried  out  of  its 

388;    Blumenihal  v.  Schweinburg,  51  regular  order  on  the  calendar.     In  re 

N.  Y.  App.  Div.  378;  Levy  v.  Hanne-  Wincox,    186    lU.  445;    Pennsylvania 

man,  47  N.  Y.  App.  Div.  32;  Bailey  v.  Coal  Co.  v,  Kelly,  156  111.  9. 

Miles,  46  N.  Y.  App.  Div.  607.  Good  and  Sufficient  Cause,  —  What  is 

Bemody  for  Befosal  of  Frotorenoe.  —  a  good  and  sufficient  cause  for  the  trial 

Compare  Schwartz  v.  Wolf  rath,  (N.  Y.  of  a  case  out  of  its  regular  order  rests 

City  Ct.  Gen.  T.)  24  Misc.  (N.  Y.)  406,  in   the  discretion   of    the  trial  court, 

holding  that  an  appeal  will  lie.  In  re  Wincox,  186  111.  445;  Pennsyl- 

80>A.    8.  Short  Cause  Calendar.  —  In  vania  Coal  Co.   v.    Kelly,  156  111.  9; 

Illinois  no  case  shall  be  noticed   for  Curran   v.   Belding   Mfg.   Co.,  59  111. 

trial   upon    the   short  cause   calendar  App.  76;  Willard  v,  Saunders,  83  111. 

before  it  is  at  issue.     McRae  z^.  Houde-  App.  375;  Staunton  Coal  Co.  v.  Menk, 

shell,  88  III.  App.   428;  Dyniewicz  v,  197  III.  369. 

Benziger,  87  111.  App.  590.  Appeal  from  Justice,  —  An   appeal 

The  right  to  place  a  case  on  the  short  from  a  justice  is  not  at  issue  and  can- 
cause  calendar  depends  upon  the  filing  not  be  placed  upon  the  short  cause 
of  the  affidavit  required  by  Rev.  Stat,  calendar  until  the  appeal  is  perfected 
111.,  c.  no.  §  97.  Parsley  v.  Halloran,  as  required  by  statute.  Vallens  v. 
87  111.  App.  581;  Donnerstagv.  Loewen-  Hopkins,  157  111.  267,  reversing  51  111. 
thai.  77  III.  App.  159.  App,  337. 

It  is  not  necessary  to  serve  a  copy  of  Short  Cause  Calendar,  —  It  is  within 

the  affidavit  with  the  notice  to  the  ad-  the  discretion  of  the  trial  court  to  stop 

verse  party's  attorney.     Stockham  v,  or  to  continue  with  the  trial  of  a  case 

Simmons,  67  111.  App.  83.  on  the  short  cause  calendar  which  occu- 

Eifoot  of  Contiiiiiance.  —  A  case  which  pies    more    than    the    allotted    time, 

is  passed  or  continued  upon  the  short  Strickland  Wine  Co.  it,  Hayes,  94  111. 

cause  calendar  loses  its  place  thereon.  App.  476;  Griesheimer  v,  Meyers,  89 

Angus  V.  Chicago  Trust,  etc..  Bank,  170  111.  App.  665. 

111.  2q8  ;  Gudgeon  v,  Casey,  62  111.  App.  Hobraaka.  —  Causes  are  to  be  tried  in 

599:  Parsleyr.  Halloran, 87 111.  App. 581.  the  order  in  which  they  are  entered  on 

FaUoro  to  Complete  Trial  —  Costs.—  the  trial  docket  unless  the  court  shall 

The  failure  of  a  plaintiff  to  complete  otherwise  direct  or  the  parties  consent 

a  trial  upon  the  short  cause  calendar  to  the  postponement  of  the  trial.     See 

within  the  time  limit  is  not  ground  for  Osgood  v.  Grant,  44  Neb.  350. 

awarding  costs  against  him,  no  such  SO§«    6.  Sparks  v,  Childers,  2  In- 

condition    having     been    imposed    in  dian  Ter.  187. 

placing  the  cause  upon  the  calendar.  Kentuoky.  —  See  Merriwether  v.  Bell, 

Barry  v.  Winkle,  (Supm.  Ct.  App.  T.)  (Ky.  1900)  58  S.  W.  Rep.  987;  Wallace 

36  Misc.  (N,  Y.)  171,  (N.  Y.  City  Ct.  v.  Friend,  (Ky.  1899)  49  S.  W.  Rep.  181; 

Gen.  T.)  35  Misc.  (N.  Y.)  209.  Baxter  v,   Knox,  (Ky.  1895)  31  S.  W. 

4.  Appeals  from  Otders  Den^ng  Kotion.  Rep.  284,  stating  the  provision  of  Civ. 

—  An  order  denying  a  motion  to  place  Code  Ky.,  §  12. 

a  cause  upon  the  short  cause  calendar  Whether  in  an  equitable  action  an 

is  appealable.     Herzfeld  v,  Strauss,  24  issue  shall  be  transferred  to  the  ordi- 

N.  Y.  App.  Div.  95.  nary  docket  rests  in  the  discretion  of 

§06.    6.  niinoii.  —  Cases  are  to  be  the  trial  court.     Brann  v,  Brann,  (Ky. 

tried  or  otherwise  disposed  of  in  the  1898)  44  S.  W.  Rep.  424. 

order  in  which  they  are  placed  upon  Issues  in  cases  cognizable  solely  in 

the  docket  unless  the  court  for  good  equity  will  not  be  transferred  to  the 
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809.  8.  Notice  of  Kotion.  —  See  note  i. 
8.  Waiver.  —  See  note  2. 

Tm.  Abandokmbht  of  Cause  ok.  —  See  note  4. 
IX.  Striking  fbom  the  Calekdab  —  1.  Oenerally.  — 
See  notes  5,  6. 

810.  2.  Motion,  When  Made.  —  See  note  3. 

3.  Waiver.  —  See  note  4. 

4.  Bemedy  for  Befnaal.  —  See  note  5. 

ordinary  docket.      Mercer   County  v,  W.    Rep.   337;  Campbell   v.   Jackson, 

Harrodsburg,  (Ky.  1902)  66  S.  W.  Rep.  (Ky.  1900)  55  S.  W.  Rep.  548:  Pettil  v. 

10.  Marble,  (Ky.  1896)  35  S.  W.  Rep.  906; 

IVhne  the  Only  Issue  Is  the  Title  to  Com.  v,  Tate,  ^Ky.  1895)  33  S.  W.  Rep. 

Land  the  case  should  be  transferred  to  405.    See    also  Ogden   v.   Ogden,   60 

the  ordinary  docket.     Kentucky  Land.  Ark.    70;    Crissman    v.    McDuff,    114 

etc.,  Co.  f.  Reynolds,  (Ky.  iqoi)  60  S.  Iowa  83;  Kelly  v.  Mitchell,  98  Ky.  218. 

W.  Rep.  635:  Pryor  v,  Warford,  (Ky.  G^/w/ar^  Johnston  v,  Robuck,  104  Iowa 

1900)  54  S.  W.  Rep.  838.  523,  per  Ladd,  J. 

Nortii  Carolina. —  In  special  proceed-  4.  See  Ex  p.  State,  1x5  Ala.  133. 

ing:s  before  a  clerk  of  the  court  where  5.  Pritchard   v,    Nederland    L.    Ins. 

the  answer  raises  an  issue  of  fact  the  Co.,  38  N.  Y.  App.  Div.  109. 

case  should  be  transferred  to  the  civil  6.  Evans  v.  Olmstead,   (Supm.   Ct. 

issue  docket.     Boles  v.  Caudle.  126  N.  Tr.  T.)  31  Misc.  (N.  Y.)  692;  Marden 

Car.  352.  V,   Marden,  28  N.  Y.  App.   Div.  301; 

South  Carolina.  —  It  is  not  necessary  Coler  v.   Lamb,   19  N.  Y.  App.   Div. 

to  transfer  a  case  to  the  default  calendar  236;    Yates   v,   McAdam,  (Supm.   Ct. 

after  sustaining  a  demurrer  to  the  an-  Tr.  T.)  18  Misc.  (N.  Y.)  295;  Fisher  v. 

swer.     Jones  v,  Garlington,  44  S.  Car.  Gunn,  (N.  Y.  Super.  Ct.  Spec.  T.)  12 

533.  Misc.  (N,  Y.)  207;  Keilty  v.  Traynor, 

Transfer  from  Law  to  Equity  Docket.  —  (Supm.  Ct.  Tr.  T.)  25  Misc.  (N.  Y.)  351. 

Where  a  case    upon    the   law  docket  Failure  to  fterre  ProooM  upon  one  of 

presentsonly  equitable  issues  it  should  several  defendants  who  are  severally 

be   transferred  to  the   equity   docket,  liable   is   no  ground   for  striking  the 

Casile  V.  Hillman,  70  Ark.  157;  Gras-  cause  from   the  calendar.     Rappaport 

mier  i*.   Wolf,  (Iowa  1902)  90  N.  W.  v.  Werner,  34  N.  Y.  App.  Div.  525. 

Rep.   813:    Croft    v,    Colfax    Electric  810.     8.  Belinski  v.  Brand,  76  lU. 

Light,  etc.,  Co.,  113  Iowa  455.  App.  404;  Wheatley  v.  Chicago  Trust, 

The  court   may  of  its  own  motion  etc..  Bank,  64  111.   App.  612;  Stewart 

transfer   a  case  to  the  equity  docket  v.  Carbray,  59  111.  App.  397;  Levey  v. 

where   the   petition   does   not  state  a  Tribune  Assoc.,  (Supm.  Ct.  Tr.  T.)  22 

cause  of  action.     Johnston  z/.  Robuck,  Misc.  (N.  Y.)  245:  Mangone  v.  Metro- 

104  Towa  523.  politan  St.  R.  Co.,  (Supm.  Ct.  Tr.  T.) 

It  is  error  to  transfer  to  the  equity  21  Misc.  (N.  Y.)  565;  Stanfield  v,  Stan- 
docket  purely  legal  issues  entitled  to  field,  (Supm.  Ct.  Tr.  T.)  21  Misc.  (N. 
trial  by  jury.  Waison  v.  Bartholomew,  Y.)  409.  See  also  Acers  v.  Scheurer, 
106  Iowa  576;  Klinker  v,  Schmidt.  106  (Supm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.)359. 
Iowa  70;  Kelly  j.  Andrews,  94  Iowa  Compare  Poindexter  r/.  Carlton,  (N.  Y. 
484;  Rubel  tr.  Avritt,  (Ky.  1898)  47  S.  City  Ct.  Gen.  T.)  30  Misc.  (N.  Y.)  202. 
W.  Rep.  460.  The  motion  should  be  made  at  the 

The  Bemedy  for  Sefosal  to  Transfer  a  first  opportunity.     Highley&.  Metzger, 

case  to  the  proper  docket  is  mandamus.  86  111.  App.  573. 

See  Knight  v,  Farrell,  113  Ala.  258.  4.  The  Berrioe  of  an  Aniwor  to    an 

§09.     1.  Disregarding  a  Fotice  of  Mo-  amended  complaint  does  not  waive  the 

tion  waives  the  right  of  a  party  to  ob-  right  to  object  that  the  case  was  im- 

ject  that    a  case  is    transferred    and  properly  retained  in   its  place  on  the 

judgment  taken  against  him.     Oliver  calendar  after  an   amendment.      Ne- 

V.  Gerstle,  58  III.  App.  615.  ville  v.  Butler,  (N.  Y.  City  Ct.  Gen.  T.) 

2.  Sparks  v,  Childers,  2  Indian  Ter.  26  Misc.  (N.  Y.)  203. 

187;  Sanders  7f.  Hartge,   17  Ind.  App.  6.  Compare  Knvwies  z^.  Lichtensiein, 

243;  Duis  V,   Fisher,  (Ky.  1901)65  S.  31  N.  Y.  App.  Div.  496. 
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815.  n  ACTIOKS  FOB  Befubal  to  Cabbt— 1.  Vatnre  and 
Form  of  Action  —  Kandamni.  —  See  note  2. 

816.  3.  Declaration  or  Complaint  —  CtonenUj.  —  See  notes  1,  3. 
818.    m.  Actions  fob  Loss  ob  Ihjubt  —  1.  Hatnre  and  Form 

of  Action  —  *.  Action  Either  ex  Delicto  or  ex  Contractu 
AT  Common  Law.  —  See  note  4. 
8«1.    d.  Advantages    Peculiar    to    Each    Form    of 

Action  —  {3)  Actions   ex    Contractu — Action   Pommmi  Nona  of  tho 
Adyantagei  of  Action  in  Tort.  —  See  note  I . 

e.  Distinction  Between  Declarations  in  Case 

AND  IN  Assumpsit  —  Oonoral  Doctrine  Stated.  —  See  note  5. 
893.     Ayermontf  of  Negligence.  —  See  note  3. 

884.    /.  Effect  of  Special  Contract.  —  See  note  i. 

SI 5.     8.   To  Compel   Beitoration  of  41  Oregon  177,  citing  3  Encyc.  op  Pl. 

Continnons  Train  Service.  —  Mandamus  and  Pr.  818.     See  also  Pennsylvania 

will  not  lie  to  compel  a  carrier  to  re-  R.  Co.  v.  Walker,  (Ind.  App.  1902)  64 

store  a  continuous  train  service  to  a  N.  E   Rep.  473. 

specified  station;  but  abuse  of  discre-  §M.  1.  Louisville,  etc,  R.  Co.  v, 
tion  in  the  operation  of  a  railroad  may  BrinkerhofT.  119  Ala.  528. 
be  remedied  by  the  board  of  railroad  6.  lUnstration  of  Action  in  Tort.  — 
commissioners,  and  mandamus  will  Where  the  averments  of  the  complaint 
lie  to  enforce  the  determination  of  the  are  that  the  defendant,  a  common  car- 
board.  People  XK  Brooklyn  Heigh (s  r:er,  was  engaged  in  the  business  of 
R.  Co.,  172  N.  Y.  90.  transporting  cattle  and  had  established 

816.    1.  If  an  Action  Is  Founded  on  a  receiving  pens  for  them  along  its  road. 

Written  Contract  such  contract  must  be  and  with  its  knowledge  and  consent 

set  out  in  the  complaint.     Currell  v.  and  direction  the  plaintiff  had  driven 

Hannibal,   etc  ,    R.   Co.,   (Kan.    App.  his  cattle  into  such  pens,  and  the  de- 

1902)  71  S.  W.  Rep.  113.  fendanthad  so  negligently  constructed 

8.  Wilder  v,  St.  Johnsbury,  etc.,  R.  its   pens   that   the  cattle  escaped  and 

Co  ,  66  Vt.  636.  were  lost  and  damaged,  the  action  is 

§1§.    4.  Waters  v.  Mobile,  etc.,  R.  one  in  tort.     Missouri,  etc.,  R.  Co.  v, 

Co.,   74    Miss.   534;    Denman   v.   Chi-  Byrne,  3  Indian  Ter.  740. 

cago,  etc.,  R.  Co.,  52  Neb.  140;  Central  §99.    8.  Louisville,  etc.,  R.  Co.  v. 

Trust  Co.  V.  East  Tennessee,  etc.,  R.  Wathen,  (Ky.    1899)    49    S.    W.    Rep. 

Co.,  70  Fed.  Rep.  764.  185. 

In  Georgia  the  question  whether  the  Mi^oinder  of  Canseo  of  Action.  —  In 

petition  is  in  assumpsit  or  on  a  contract  Alabama  a  complaint  which  contains  a 

or  on  the  case  for  wron^^f ul  conversion  count  in  case  which  is  ex  delicto  and 

is  not  material.     Southern   R.  Co.  v,  another  count  in  assumpsit  is  subject 

Atlanta  Nat.  Bank,  (C.  C.  A.)  it2  Fed.  to  demurrer  for  misjoinder  of  causes 

Rep.  Srir.  of  action.     Evans  v.  Southern  R.  Co., 

Election    of  Bemedy.   —   While    the  133  Ala.  482. 

plaintiff  can  elect  to  bring  an  action  §94,     1.  In  Southern  Pac.  R.  Co.  v, 

either  ex  delicto  or  ex  contractu  Sit  common  Arnett,  (C.  C.  A.)   iii   Fed.   Rep.  849, 

law,  having  made  his  election  to  sue  it  was  held  that  where  the  negligence 

upon  the  common-law  liability  he  roust  alleged  is  a  sufficient  basis  of  an  action 

recover  in  that  form  of  action  or  not  at  a  special  contract  with  the  carrier  need 

all.     Normile  v.  Oregon  R.,  etc.,  Co.,  not  be  alleged. 

Supp.  PI.  ^  Pr.— 40  625 
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895.    2.  Parties  Plaintiff—*.  Consignor  —  (i)  Where  Title 

Does  Not  Pass  —  Generally.  —  See  note  I. 
896.     Conditional  Sale.  —  See  note  I. 

Besoiision  of  Contraet  of  Sale.  —  See  note  3. 
(2)   Where  Consignor  Makes  Contract  of  Shipment.  — 
See  note  4. 

898.    See  note  i. 

89f>.    c.  Consignee — (i)  General  Presumption  as  to  Owner- 
ship. —  See  note  3. 
830.     See  note  2. 

(2)  Presumption  Arising  from  BiU  of  Lading.  —  See 
note  3. 

8S3.  d.  Where  Shipper  Is  Both  Consignor  and  Con- 
signee. —  See  note  2. 

884.  e.  Party  Having  Special  Property  —  raotor.  —  See 
note  I. 

83«l«     Sffeet  of  Seeorery.  —  See  note  3. 

/.  Undisclosed  Principal,  —  See  note  4. 
836.    g.  Indorsee  or  Assignee  of  Bill  of  Lading  —  At 

Common  Law.  —  See  note  I. 

835.    1.  Louisville,  etc.,  R.  Co.  v.  owner.    Carter  v.  Southern  R.  Co.,  iii 

Ft.  Wayne  Electric  Co.,  (Ky.  1900)  55  Ga.  42. 

S.  W.  Rep.  918.  §39.    8.  Butler  v,  Pittsburgh,  etc.. 

896.  1.  A  Person  Who  Goniigns  Goods  R.  Co.,.  18  Ind.  App.  636,  quoting  3 
with  directions  to  the  consignee  to  sell  Encyc.  of  Pl.  and  Pr.  829. 
them  and  return  the  proceeds  less  the  Exooption  to  Oeneral  Bnle.  —  The  gen- 
freight  is  an  owner,  and  may  sue  a  eral  rule  that  the  consignee  is  entitled 
common  carrier  for  failure  to  deliver,  to  sue  for  loss  of  or  injury  to  goods 
Lewisville,  etc.,  R.  Co.  z/.  Allgood,  113  shipped  does  not  prevail  where  the 
Ala.  163.  goods  have  been  wrongfully  ordered 

8.  Savannah,  etc.,   R.   Co.  v.  Com-  and  the  consignee  refuses  to  receive 

mercial  Guano  Co.,  103  Ga.  590;  Hance  them.     Butler  v.  Pittsburgh,  etc.,  R. 

V,  Wabash,  etc.,  R.  Co.,  62  Mo.  App.  Co.,  18  Ind.  App.  656. 

60;  Levy  V,  Weis,  (Supm.  Ct.  App.  T.)  §30.    %.  Cleveland,  etc.,  R.  Co.  v. 

38  Misc.  (N.  Y.)  361.  Moline  Plow  Co.,  13  Ind,  App.  225. 

4.  Carter  v.  Southern   R.   Co.,    in  3.  Butler  z/.  Pittsburgh,  etc.,  R.  Co., 

Ga.   38,   citing  3   Encyc.   of   Pl.   and  18  Ind.  App.  656,  quoting  3  Encyc.  op 

Pr.    826.       See    also    the    following  Pl.  and  Pr.  830. 

cases:  833.    8.  Louisville,  etc.,  R.  Co.  v. 

Arkansas, — Cantwell  v.  Pacific  Ex-  Wathen,  (Ky.  1899)49  S.  W.  Rep.  185. 

press  Co.,  58  Ark.  487.  §34.    1.  Where  a  Shipper  Is  Owner 

Missouri.  —  Davis    v.    Jacksonville  and  Consignee  of  part  of  the  goods  and 

Southeastern  Line,  126  Mo.  69.  agent  for  the  owners  of  another  part 

Ohio,  —  American   Roofing    Co.    v.  of  the  goods  lost  or  damaged,  he  may 

Memphis,   etc..   Packet  Co.,    8    Ohio  sue   for  himself  as  owner  and  bring 

Dec.  490.  separate    actions    for    his    principals. 

Texas,  —  Parks  v.  Gulf,  etc.,  R.  Co.,  Waters  v.  Mobile,  etc.,  R.  Co.,  74  Miss. 

(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  708;  534. 

Galveston,   etc.,   R.    Co.   v,    Barnett,  §3ft.    8.  Carter  v.  Southern  R.  Co., 

(Tex.  Civ,  App.   1894)  26  S.  W.  Rep.  in  Ga.  38. 

782.  4.  Butler  v  Western  Union  Tel.  Co., 

§38.    1.  The  Coniignor  Has  a  Special  62  S.  Car.  222,  quoting  3  Encyc.  op  Pl. 

Property    in    the    goods    which  gives  and  Pr.  835. 

him  the  right  10  sue  a  carrier  for  non-  S36.     1.  Pullman  First  Nat.  Bank 

delivery  even   though   he  is  not  the  v.  Northern  Pac.  R.  Co.,  28  Wash.  439. 
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849.    4.  Deelaration,  Complaint,  Petition,  or  Libel  —  a.  Alle- 
gations—  (i)  Capacity  to  Sue,  —  See  note  2. 

^2^  Defendant  Common  Carrier.  —  See  note  4. 
844,     (4)  Delivery  to  Carrier. —  See  note  i . 
84«S.     (7)  Consideration  for  Carriage  —  Aotionf  vl  ContrMtn.  — 
See  note  2. 

846.    f8)  Description  of  Property.  —  See  note  3. 
84T,     (9)  Description  of  Termini.  —  See  note  2. 
(10^  Description  of  Injury.  —  See  note  3. 
848,     (11)  Negligence  of  Carrier.  —  See  note  3. 
How  Pleaded.  —  See  note  5. 

949.    2.  U.  S.  Mail  Line  Co.  v.  Car-  v.  Port  Royal,  etc.,  R.  Co..  47  S.  Car. 

tollton  Furniture  Mfg.  Co.,  loi  ICy.658  324. 

\citing   3  Encyc.  of  Pl.  and  Pr.  841];  §46.    8.  Atchison,   etc.,    R.   Co.  v. 

Butler  ST.  Pittsburgh,  etc.,  R.  Co..  18  Goetz.  etc.,  Mfg.  Co.,  51  III.  App.  151; 

Ind.  App.  656.  Hill  v,  Georgia,  etc.,   R.   Co..   43  S. 

A  Oe&eral  Allegatioa  of  ownership  is  Car.  461. 

sufficient.     Texas  Cent.  R.  Co.  v.  Dor-  847.    d.  Ausk  v.  Great  Northern  R. 

sey.   (Tex.  Civ.  App.   1902)  70  S.  W.  Co.»  10  N.  Dak.  215  [aucting  with  ap- 

Rep.  575»  proval  3  Encyc.  ok  Pl.  and  Pr.  847J; 

Finding  of  Court  May  Core  Defeetive  Louisville,   etc..    R.   Co.    v.    Wathen, 

Complaint. —  In  an    action    against    a  (Ky.  1899)498.  W.  Rep.  185. 

conmon  carrier  for  damage   to  goods  Immaterial  Yarianoe.  —  A  petition  to 

consigned  to  it,  a  failure  to  allege  that  recover  damages  for  violation  of  a  con- 

the  plaintiff  was  the  owner  is  remedied  tract  to  carry  safely  alleged  that  the 

by  a  finding  of  the  court  to  that  effect,  shipment   was  from   K.  to  I.,  when  in 

U.  S.  Mail  Line  Co.  v.  Carrollton  Fur-  fact  the  contract  read  from  K.  to  St.  L. 

niture  Mfg.  Co.,  loi  Ky.  658.  The  evidence  showed  that  the  alleged 

4.  Louisville,  etc.,  R.  Co.  v.  Gerson.  injuries  occurred  t>etween  K.  and  St. 

102  Ala.  409.  L.     It  was  held  that  the  variance  was 

S44.     1.  Bifoct  of  Allegation  of  Be-  immaterial.     Cash  v.  Wabash  R.  Co., 

livery.  —  An  allegation  of  delivery  of  81  Mo.  App.  109. 

the  goods  to  a  common  carrier  and  of  3.  Missouri  Pac.    R.  Co.  v.  Fagan, 

danlage  to  them   makes  a.  prima /acit  (Tex.Civ.  App.  i895)29S.W.  Rep.  mo. 

case  against  the  defendant.     Burke  v.  Allegations  in  Qeneral  Terms  thai  the 

U.  S.  Express  Co.,  87  111.  App.  505;  goods   were  destroyed    by  a  common 

Merchants'  Dispatch  Transp.    Co.    v.  carrier  and   were  of  the   value  of  so 

Hoskins,  (Ky.  1897)  44  S.  W.  Rep.  362.  many  dollars  sufficiently  describe  the 

See  also  Chicago,  etc..  R.  Co.  v.  Grimes,  value  and  injury  of  the  goods.     Mis- 

71   111.  App.  397;  Baltimore,  etc.,  R.  souri,  etc.,  R.  Co.  v.  Davidson.  (Tex. 

Co.   V.    Ragsdale.    14   Ind.   App.  406:  Civ.  App.  igot)  60  S.  W.  Rep.  278. 

Lustig  V.  International  Nav.  Co.,  (N.  §48.    3.  ITnneoeisary   Allegationi.  — 

Y.  City  Ct.  Gen.  T.)  38  Misc.  (N.  Y.)  In  an  action  for  breach  of  duty  imposed 

802;  Galveston,  etc.,  R.  Co.  ».  Williams,  by  law  independently  of  contract,  al- 

(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  legations  of  particular  acts  of    negli- 

31 T.  gence     are     unnecessary.       Lang    v. 

Inferential  Allegation.  —  The  delivery  Brady,  73  Conn.  707:  Burke  v.  U.S. 

of  the  goods  to  the  defendant  may  be  Express  Co..  87  111.  App.  505. 

alleged  inferentially.     Lang  v,  Brady^  5.  Lachner  Bros.  r.  Adams  Express 

73  Conn.  707.  Co..  72  Mo.  App.  13;  Cole  v.  Rankin. 

645.    2.  Thompson  v.  San  Antonio.  (Tenn.  Ch.  1896)  42  S.  W.  Rep.  72. 

etc..  R.  Co..  II  Tex.  Civ.  App.  145.  Tailnre  to  LUege  Faets.  —  A  general 

Tender  of  Freight. —  It  is  unnecessary  averment  that  the  defendant  was  neg- 

to  allege  that  the  plaintiff  tendered  the  Hgent.  without  setting  out  the  negil- 

amount  of  freight  due,  where    other  gent  acts  or  omissions,   is  sufficient 

allegations  show  that  the  injury  to  the  unless  the  pleading  is  attacked  by  a 

goods  exceeded    the  amount  of    the  motion  to  strike  out.     Union  Pac.  R. 

freight  charges.     Miami   Powder  Co.  Co.  v.  Vincent.  58  Neb.  171. 
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849.  ( 1 2)  Statement  of  Contract  or  Duty  —  Actions  ex  Delicto. 
—  See  note  i. 

850.  See  note  i. 

(13)  Statement  of  Contract  —  Actions  ex  Contractu  — 
Generally.  —  See  note  3. 

851.  See  note  i. 

8S3.     Gonditioni  LimitlBg  Liability.  —  See  note  2. 

853.  (15)  Description  of  Relation  hiter  Se  —  Actions  Against 
Connecting  Carriers.  —  See  note  4. 

854.  See  notes  i,  2. 

Oroos   Vegligenoe.  —  An   alleg^ation  Where  there  Ib  a  Special  Contraot,  as, 

that  the  defendants  '*  wrongfully  and  for  instance,  a  contract  to  notify  the 

negligently  failed  lo  deliver"  to  the  consignee  of  the  arrival  of  the  goods,  it 

plaintiff  certain  cigars  received  by  them  should  be  pleaded.     Gulf,  etc.,  R.  Co. 

for  carriage  is  not  a  sufficient  allega-  v.  Darby,  (Tex.  Civ.  App.  1902)  67  S. 

lion  of  "  gross  negligence."      Micha-  W.  Rep.  129. 

litschkev.  Wells,  iiSCal.  683.  §51.    1.  When   Olqection  Should  Be 

S49*    1.  Denver,   etc.,    R.    Co.    s/.  Taken.  —  In  order  that  ihe  defendant 

Cahill,   8  Colo.   App   158;  Baltimore,  may  take  advantage  of  a  variance  be- 

etc.,  R.  Co.  V,  Ragsdale,  14  Ind.  App.  tween  the  proof  and  the  averment,  ob- 

406;  Cleveland,  etc.«  R.  Co.  v,  Moline  jections  to  such  variance  should   be 

Plow  Co.,  13  Ind.  App.  225.  made  in  the  trial  court.     Chicago,  etc., 

850.    1.  Central    R.,    etc.,   Co.    t/.  R.  Co.  v.  Grimes,  71  111.  App.  397. 

Cooper,  95  Ga.  406.  §53,    2.  Kansas  City,  etc.,  R.  Co. 

Effect  of  Alleging  Contraot.  —  Where  a  v.  Pace,  69  Ark.  256. 

declaration  alleges  a  contract  of  ship-  953.    4.  Auskf/.  Great  Northern  R. 

ment  containing  a  clause  limiting  the  Co.,  10  N.  Dak.  215  [quoting'^  Encyc. 

liability  and    avers  negligence  in   the  of  Pl.  and  Pr.  853]:  Lake  Erie,  etc., 

loss  of  the  articles  shipped,  and  the  R.  Co.  v.  Condon,  10  Ind.  App.  536. 

answer  alleges  that   the   goods  were  Delivery  "to  Be  Forwarded."  —  An 

lost  while  the  carrier  was  exercising  allegation  that  the  plaintiff  delivered 

due  care,  no  issue  except  that  as  to  the  goods  to  a  common  carrier  to  be 

neK:ligence  is  presented  on  the  plead-  shipped  to  a  certain  point  and  there- 

ings      Wells  V.  Bell,  65  Ohio  Si.  408.  from  "  to  be  forwarded  "  is  a  sufficient 

8.  Inoonsistent    Allegations.  —  A    de-  averment  on  which  to  base  such  com- 

murrer  will  be  sustained  to  a  declara-  mon  carrier's  liability  for  the  act  of  a 

tion  which  alleges  an  agreement  that  connecting  carrier.     Davis  v.  Jacksoo- 

ihe   goods   consigned   should    be    de-  ville  Southeastern  Line,  ic6  Mo.  69. 

livered  in  accordance  with  the  direc-  954.     1.  A usk  t^.  Great  Northern  R. 

lions  of  the  consignor  and  not  to  the  Co.,  10  N.  Dak.  215,  quoting  3  Encyc. 

consignee,    and    further  alleges  that  of   Pl.   and   Pr.   853.      See  also   Ft. 

such   agreement   was    subject   to   the  Worth,   etc.,   R.  Co.  v,   McAnulty,   7 

conditions  of  a  written  bill  of  lading  Tex.  Civ.  App.  321. 

which  directed  the  delivery  of  the  goods  8.  Gulf,  etc.,   R.   Cj.   r.    Edloff,  89 

to  the  consignee.     Thomas   v.   Penn-  Tex.  454. 

sylvania   R.   Co.,  (Del.    1900)  50  All.  Averments  Held  to  Be  Safident.  —  In 

Rep.  285  Moses   v.    Union   Pac.   R.   Co.,   (Tex. 

Deecription   of   Goods.  —  Where    the  Civ.  App.  1897)  41  S.  W.  Rep.  154,  both 

pleading  shows  that  the  goods  dam-  initial   and   connecting  carriers   were 

aged  were  of  one  kind  of  material,  and  joined  as  parties  defendant.     It  was 

the   bill   of  lading  describes  another  alleged  that  the  defendants  were  en- 

though  similar  material,  the  variance  gaged  in  business  as  copartners  and 

is  not  faiaL  if  the  defendants  can  show  operated  a  line  of  railroad  as  one  road 

that  the  goods  damaged  are  identical  and   one   system,   that   they  had  one 

with  the  goods  described  in  the  bill  of  agent  whoacted  for  both  of  the  defend- 

lading.      Atchison,    etc.,    R.    Co.    v,  ants,  "  that  defendants  did  not  safely 

Goetz,  etc.,  Mfg.  Co  ,  51  111.  App.  151.  carry  and  deliver  said  goods  in  pursu- 

See  also  Hill  v.  Georgia,  etc.,  R.  Co.,  ance  of   their  said  agreement,  but  so 

43  S.  Car.  461.  negligently  and  carelessly  conducted 
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note  3. 
855. 

Delleto.  — 
856. 

858. 
860. 


(16)  /«   Special  Proceedings   Given  by  Statute.  —  See 

5.  Plea   or   Answer  —  a.  General  Issue  —  Aottons  ex 
See  note  2. 

b.  Special  Plea.  —  See  note  2. 

When  Speeial  Plea  TTied.  —  See  note  3. 

e.  General  Denial.  —  See  note  4. 

6.  Beplioation  or  Beply.  —  See  note  i . 


themselves  and  misbehaved  in  regard  contains  an  allegation  that  the  goods 

to  theii  duties  as  common  carriers  of  had  no  value  whatsoever.     Baltimore, 

goods   for  hire   that  said   goods  were  etc.,  R.  Co.  v.  Ragsdale,  14  Ind.  App. 

wholly  lost  to  the  plaintiff,  to  his  dam-  406.     See  also  Anderson  v.  Lake  Shore, 

age,"  etc.     It  was  held  that  the  petition  etc.,  R.  Co.,  26  Ind.  App.  196. 

was  sufficient.  3.  Kansas  City,  etc.,  R.  Co.  v.  Pace, 

Aetion  Against  One  Connecting  Carrier.  69  Ark.   256:  Missouri  Pac.  R.  Co.  v. 


—  Allegations  showing  a  loss  or  ex- 
pense incurred  upon  the  line  of  a  con- 
necting carrier  through  a  ncKligent 
failure  on  the  part  of  the  initial  carrier 
to  make  connection  therewith  slate  a 
good  cause  of  action  against  the  initial 
carrier.  San  Antonio,  etc.,  R.  Co.  v. 
Woodley,  20  Tex.  Civ.  App.  216. 
Compare  Texas,  etc.,  R.  Co.  r.  Llano 
Live  Stock  Co.,  (Tex.  Civ.  App.  1896) 
33  S.  W.  Rep.  748. 

854.  8.  Louisville,  etc.,  R.  Co.  v. 
Ft.  Wayne  Electric  Co.,  (Ky.  1900)  55  S. 
W.  Rep.  918.  See  also  Cave  v.  Caro- 
lina Midland  R.  Co.,  53  S.  Car.  496. 

§55.  2.  Under  a  General  Deniad  the 
defendant  can  prove  the  value  of  the 
goods  damaged.  Galliers  v,  Chicago, 
etc.,  R.  Co.,  116  Iowa  319. 

Under  a  general  denial  a  common 


Wichita   Wholesale    Grocery    Co.,    55 
Kan   525. 

Limitation  of  Liability.  —  A  stipulation 
between  the  shipper  and  the  carrier 
which  limits  the  liability  to  a  specified 
sum  is  new  matter  within  Code  Civ. 
Pro.  Cal.,  §  437,  and  must  be  specially 
pleaded.  Michalitschke  v.  Wells,  118 
Cal   683. 

Time-limit  Contract  Most  Be  Seasona- 
ble.—  in  Texas,  etc.,  R.  Co.  v.  Reeves, 
90  Tex.  499.  it  was  held  that  a  special 
plea  relying  on  a  stipulation  made  be- 
tween the  shipper  and  the  carrier  that 
suit  must  be  brought  within  a  certain 
time  in  case  of  loss  of  goods  must 
allege  facts  showing  such  stipulation  to 
be  reasonable. 

What  Mnst  Be  Alleged  When  Joint  Lia- 
bility Ib  Pleaded.  —  Where  a  petition 
carrier  may  show  that  the  delay  com-  alleges  a  joint  liability  against  con- 
plained  of  occurred  on  a  connecting  necting  carriers  and  is  a  ^^»a  yf^^  plead- 
line,  and  that  no  liability  attaches  to  ing,  and  one  of  the  carriers  pleads 
the  defendant.  Cleveland,  etc.,  R.  Co.  privilege  on  the  ground  of  want  of  jur- 
V.  Heath,  22  Ind.  App.  47.  isdictionand  venue,  the  answer  should 

Aniwer  Avarring  Neoeeeary  Allegations    also  deny  the  joint  liability,  alleging 


of  Complaint.  —  Where  a  complaint 
fails  to  aver  that  the  carrier  was  a  cor- 
poration or  that  the  plaintiff  was  the 


that  the  carrier  is  not  liable  and  not  a 
proper  party,  and  should  also  set  up 
that  the  averments  of  joint    liability 


owner  of  the  goods  injured,  and  omits    were  pleaded  in  order  to  confer  juris- 
other  necessary  averments,  the   right    diction.     Gulf,  etc.,   R.  Co.  v.  Short. 


to  complain  of  these  omissions  is 
waived  by  an  answer  positively  alleg- 
ing ownership  of  goods  by  the  plaintiff 
and  the  incorporation  of  the  defendant. 
Denver,  etc.,  R.  Co.  v.  Cahill,  8  Colo. 
App.  158. 

§56.  2.  Michalitschke  v.  Wells, 
118  Cal.  683. 

Contract  Limiting  Liability.  —  When 


(Tex.  Civ.  App.  1899)  51  S.  W.  Rep.  261. 

§5§.  4.  Failure  to  Plead  Katten  in 
Avoidanoe. —  Limitations  in. a  special 
contract  with  a  common  carrier  are 
waived  by  failure  to  plead  them.  Kan- 
sas City,  etc.,  R.  Co.  v.  Pace,  69  Ark. 
256. 

S60.  1.  Iowa  —  Mattere  Deemed  to 
Be  Denied.  —  In  Iowa,  when  a  common 


the  answer  sets  out  a  special  contract  carrier  sets  up  a  special  contract  limit- 
averring  that  the  amount  claimed  is  ing  its  liability,  and  the  plaintiff  in  his 
less  than  the  alleged  damage  to  the  replication  fails  specifically  to  deny 
goods,  it  is  insufficient  unless  it  also  the  allegations  of  the  answer,  it  will  be 
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800.     IV.  ACTIOm   FOB   Delay  —  Allag»tl0Bt  —  Ihity   to   fkxrj  in 

Beasonable  Time.  —  See  note  2. 

8S1.     Padlvre  to  Cany  in  XoowMmblo  Timo.  —  See  note  I. 
Spocial  Bamageo.  —  See  note  2. 

863.    V.  Actions  fok  HBeuosircx  ob  Mibteasance  iv  Dbuv- 
BBT  —  1.  Form  of  Action —  Troror.  —  See  notes  i,  3. 
AMiimpiit.  —  See  note  4. 

863.    2.  Fartiei.  —  See  note  i. 

867,  VI.  Actions  Baseb  on  Illegal  Chabges  —  2.  Actions  to 
Secover  Penalty  —  b.  Nature  and  Form  of  Action. —  See 
note  I. 

869.  3.  Mandamus  or  liganetion.  —  See  note  4. 

870.  VII.  Actions  bt  Cabbieb  fob  Honpaticent  of  Fbbight 
—  1.  Action  to  Becovor  Frsight  —  a.  Form  of  Action.  —  See 

note  I. 

deemed  10  be  denied.     Nichols  v,  Chi-        869*    !•  PomaM  ia  Aetion  fw CoaTor- 

cftgo  G.  W   R.  Co.,  04  Iowa  202.  lioii.  —  Where  a  carrier  delivers  goods 

Admisaiblo  BepUeation.  —  A  replica*  to  the  consignee  after  a  notice  from 
tion  which  alleges  injury  to  cattle  by  the  consignor  not  to  do  sp,  in  an  action 
reason  of  the  manner  in  which  they  by  the  consignor  against  the  carrier  for 
were  handled  is  admissible  when  the  conversion  it  is  unnecessary  to  allege 
answer  sets  out  that  they  were  in  poor  a  demand  for  the  goods  by  the  plain- 
condition  when  shipped.  Missouri,  ti£f.  Lester  v,  Delaware,  etc.,  R.  Co., 
etc.,  R.  Co.  ?'.  Chitiim,  (Tex.  Civ.  App,  q2  Hun  (N.  Y.)  342^  Sec  also  Chicago, 
i8q7)  40  S.  W.  Rep.  23.  etc.,  R.  Co.  v.  Fifth  Nat,  Bank,  26  Ind. 

Proof  uader  Oonoral  Denial.  —  Under  A  pp.  600, 
a  genera!  denial  ownership  of  the  goods        S,  Tltoory  of  CsM.  —  An  action  against 

may  be  proved.   Cleveland,  etc.,  R,  Co.  a  common  carrier  to  recover  damages 

V,  Moline  Clow  Co..  13  Ind.  App.  225.  for  its  negligence  in  delivering  goods 

860.  S.  Speoial  Ponmnor. —  In  an  after  a  proper  and  timely  notice  from 
action  for  delay  in  the  transportation  the  shipper  to  stop  them  in  transifu  ia 
of  goods,  advantage  of  failure  to  allege  founded  upon  (he  tortious  act  of  the  de- 
what  was  a  reasonable  time  cannot  be  fendant,  and  not  upon  the  contract  of 
taken  by  a  general  denoirrer.  Palmer  carriage  under  which  the  goods  bad. 
V,  Atchison,  etc..  R.  Co.,  loi  Cal.  187.  been  shipped.  Rosenthal  s*.  Weir,  170 
See  also  Union  Pac.  R.  Co.  v,  Vincent,  N.  Y.  148. 

58  Neb.  171.  i«  But  see  Rosenthal  v.  Weir,  170  N. 

861,  1,  Unreaionablo   Dolay.  --In    Y^  148. 

Davis  V.  Jacksonville  Southeastern  6M«  1.  Tho  SoUer  of  a  Bill  ol  Lad- 
Line,  126  Mo.  6q,  it  was  held  that  a  iiig  may  maintain  an  action  for  misde- 
statement  of  the  date  of  consignment  livery.  Southern  R.  Co.  v*  Atlanta 
and  of  the  date  of  delivery  constituted  Nat.  Bank,  (C.  C.  A.)  iia  Fed,  Rep. 
a  sufficient  allegation  of  unreasonable  861. 
delay.  807.    1.  Southern  R.  Co.  r*.  Wilcox, 

8.  Texas,   etc.,   R.   Co.   v.  Bigham,  99  Va.  394. 

(Tex.  Civ.  App.  1909)  67  S.  W.  Rep.  8410.    4.  Iiowiotlom.-- Soul  hern  Pac. 

522,   in   which  case  it  was  held  that  R.  Ca  t^.  Colorado  Fuel,  e|c„  Co.,  (C. 

where  goods  are  delivered  in  a  de-  C.  A.)  loi  Fed.  Rep.  779:  Allen  v.  Ore- 

preciated    condition    attributable    to  gon  R.,  etc,  Co,,  (C.  C,  A.)  98  Fed. 

causes  for  which   the    carrier    is  re-  Rep.  16,  in  each  of  which  cases  it  was 

sponsible,  the  damages  are  general  and  held  that  injunction  was  not  a  proper 

need  not  be  specially  pleaded  in  order  remedy  under  the  circumstances, 

to  prove  them;  so  an  allegation  in  an  870.    1.  When  Carrion  Xay  Sootir 

action  for  delay  of  goods  stating  the  Damages,  —  The  carrier  may  also  sue 

difference  between  the  price  of  goods  in  its  own  name  to  recover  damages  to 

when  shipped  and  the  price  when  re-  property  delivered  to  it  to  be  carried, 

coived  ia  sufficient.  The  Beaconsfield.  IS8  U.  S.  3D3« 
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8T4,    L  JimiBDidTioir.  —  See  note  i. 

87S.    n.  IVBiOTMEiTT  --  1.  Bequidtes  and  SnffieieiLey  Generally. 
—  See  notes  i,  2. 
877«    HL  IirsTKircTioirB  to  Jitbt.  —  See  notes  i,  2. 

974.    1.  lit   floafh   0«roUii%    nnder  pistol  into  a  social  gathering,  charges 

Laws   1897,  S2  Stat.  4*3,  ^  2,  magis-  the  lesser  offense.     Lomax  v.  State,  38 

trates    ha^re     concarrent    jurisdiction  Tex.  Crim.  318. 

with  the  session's  court  of  the  offense        PlsMUng  aad  Prosl  — A  charge  that 

of  carrying  concealed  weapons,  where  defendant  carried  '*  brass  knaclries  '*  Is 

the  charge  is  not  coupled  with  a  count  sustained  by   proof    that    be    carried 

charging  assault  and  battery  with  in-  knucklescomposed  of  metal.     Louis  v. 

tent  to  kill  or  some  other  higher  offense  State,  36  Tex.  Crim.  52. 
specified  in  the  statute.    State  v.  Mc-        §77,    1.  As  to  Conosalmsnt.  —  In  a 

Clenton,  59  S.  Car.  226.  prosecution  for  carrying  a  pistol  con- 

87ft.    1.  That  Pistol  Was  Loaded.  —  cealed,  where  the  evidence  showed  that 

An  indictment  for  carrying   a  pistol,  it   was  worn   under  an  overcoat,  but 

founded  on  Annot.  Code  Miss.,  §  1026,  did  not  show  whether  the  overcoat  was 

need   not  allege  that  the   pistol   was  opened  or  buttoned,  the  jury  should 

loaded.      State    v.    Bollis,    73    Miss,  have  been  instructed  that  the  burden 

57.  was  on  the  defendant  to  rebut  the  pre- 

Altornative  Charge.  —  An  information  sumption  of  concealment,  and  whether 

charging  that   the   defendant  unlaw,  that  presumption  bad   been   rebutted 

fully  carried  "  on  or  about  "  his  person  should  have  been  left  to  them  under 

a   pistol,   is   bad   in   charging  in   the  proper  instructions.     State  v,  Lilly,  116 

alternative  one  of  two  different  ways  N.  Car.  1049. 

of  committing  the  offense.    Canterbery        Carrying  Weapon  to  Sell  It.  ^  Where 

V,   State,  (Tex.  Crim.   1898)  44  S.  W.  it  appeared  that  at  the  time  the  defend- 

Rep.  522.  ant  was  seen  carrying  the  pistol  he 

8.  Snilloient    Lidictnients.  -—  A    com-  was  not  then  ^n  route  from  the  place 

plaint  charging  that  the  defendant  car-  where  he  expected  to  sell  his  pistol  10 

ried  concealed  about  his  **  peurson  "a  his  home,   but  was  going  in  exactly 

"  pestol  **  against  the    peace  of    the  the  opposite  direction,  a  charge  "  that, 

state,  etc.,  is  sufficient,  since,  on  read-  in  going  to,  and  returning  from,  the 

ing  the  complaint,  it  is  impossible  to  place   where  he  intended  to  sell  the 

doubt  the  words  intended.     Hampton  pistol,  the  defendant  should  have  taken 

V,  State,  133  Ala.  180.  the  most  direct  route  "  is  not  preju- 

A  charge   that  defendant    "on    or  dicial.     Zollicoffer  t^.  State,  (Tex.  Crim. 

about  the  15th  day  of  December,  1891,  1898)  43  S.  W.  Rep.  992. 
*    *    *    did  then  and  there  unlawfully        8.  In  Corn  well  v.  State,  68  Ark.  447, 

carry  about  his  person   a  pistol,"  is  it  is  held  that  the  court  erred  in  giving 

sufficient  both  as  to  time  and  essential  the  following  instructions:    "  that  if  a 

elements  of   the  offense.      Powell   v,  man  carry  a  pistol  loaded  in  his  pocket. 

State,  (Tex.  Crim.  1894)  25  S.  W.  Rep.  not  on  his  own  premises,  he  is  guilty 

286.  of  carrying  a  weapon,*'  and  *'  if  you 

An  information  charging  that  the  de-  believe  beyond  a  doubt  that  it  was  car- 

fendant  **  did  then  and  there  go  into  a  ried  in  a  way  that  it  could  be  used  as 

ball-room   and  social  party,  and  then  a  weapon  as  charged  in  the  indictment, 

and  there  unlawfully,  have  and  carried  you   will  convict  the  defendant,'*  and 

about  his  person,  a  pistol,"  while  in-  in  refusing  to  instruct' thai"  if  the  jury 

sufficient  to  charge  the  carrying  of  a  believe  from  the  evidence  that  the  de- 
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878.    IT.  JiTDGiisirT  —  Puhishxeitt.  —  See  note  i. 

fendant  carried  the  pistol  for  the  sole  properly  refused.    Driggers  v.  State, 

purpose  of  killiog  hogs,  and  not  for  123  Ala.  46. 

use  against  any  individual,  they  will  978.     1.  CamiilatiTe   and   ExoeiiiT* 

acquit  him."  Bentenoe  —  Statute.  —  Where,    in    a 

fiarend  Oradet  of  OiliRiM.  —  Where  the  prosecution  for  carrying  a  concealed 

indictment  fails  to  charge  the  carrying  weapon,  the  evidence  shows  circum- 

of  a  weapon  into  a  social  gathering,  but  stances  of  great  aggravation,  including 

charges  the  lesser  and  included  offense  a  murderous  assault,  a  judgment  that 

of  carrying  a  weapon,  an  instruction  the  defendant '*  be  confined  in  the  com- 

whfch    permits    a  conviction    of    the  mon  jail  of  W.  County  for  the  term  of 

higher  offense    constitutes  reversible  two  years,  and  assigned  to  work  on  the 

error.     Lomax  v.  State,  38  Tex.  Crim.  public  roads  of  F.  County,  the  terms 

318.  of  this  sentence  to  begin  at  the  expira- 

Inatnietioa    Hot    Warranted   by  EtI-  tion  "  of  another  sentence,  is  not  ex- 

donoo.  —  Where    the   evidence   wholly  cessive  and  not  bad  because  cumula- 

fails   to  show   that  the  pistol  carried  live,     or    because    it    sentenced     the 

could    have    been   seen   by   a   person  accused  to  work  on  the  roads  in  another 

standing  behind  the  defendant  by  an  county,  a  sentence  in  another  county 

inspection  of  his  person  for  that  pur-  being  authorized   by  the  Laws  of  N. 

pose  or  by  ordinary  observation,   an  Car.    (1899),    c.    581,    §    9.     State    v, 

instruction   based  upon  such  fact  is  Hamby,  126  N.  Car.  1066. 
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883.    n.  PirBPOBE  AHB  VECS88ITT  —  4.  Remedy  Exdunve.  — 
See  note  2. 

88S,     Stipulation.  —  See  note  I. 

6.  Effect  of  OmiflNnon.  —  See  note  2. 
nL  C0FTENT8   AFD   Sufficiency  —  2.  Error   Hurt   Be 
Shown.  —  See  note  5. 
88T.     See  note  i. 

3.  UnneceBsary  Mattera  —  See  note  4. 

4.  Exceptions.  —  See  note  5. 

888,     5.  Pleadings,  Orders,  Etc.  —  See  note  i. 

§83.    S.  New    York.  —  Exceptions  Evidence.  —  Only  so  much  of  the  evi- 

based   on   the  action  of   the  court  in  dence  should   be  stated  as  materially 

refusing  to  dismiss  a  complaint    and  affects    the    points    to    be   presented, 

allowing  an  amendment  thereto  upon  Continental  Ins.   Co.  v.  Pratt,  8  Kan. 

the  trial  cannot  be  considered  in  the  App.  424;  Watson  v.  Duncan,  (Supm. 

absence  of  a  **  case.**     Schoonmaker  Ct.  Tr.  T.)  29  Misc.  (N.  Y.)  447;  Firth 

V,  Hilliaid,  55  N.  Y.  App.  Div.  140.  v,  Rehfeldt,  (Supm.  Ct.  Spec.  T.)  47  N. 

Conclusions    of  Law,  —  Delaney    v,  Y.  Supp.  474;  McFadyen  v.  Masters,  8 

Valentine,  ii  N.  Y.  App.  Div.  316.  Okla.  174. 

Oklahoma.  —  In  Criminal  Cases  either  The  case  made  must  not  include  any- 

a  case  made  or  a  certified  transcript  thing   which   was  not  a  part  of  the 

of  the  record  may  be  attached  to  the  record  of  the  proceedings  from  which 

petition  in  error.     Lee  v.  U.  S.,  7  Okla.  the    appeal    is    taken.      Territory    v. 

558.  Cooper,  II  Okla.  699. 

M5.    1.  Watson  v,  Duncan,  (Supm.  Transcript  of  Beoord.  —  The  case  made 

Ct.  Tr.  T.)  29  Misc.  (N.  Y.)  447.  need  not  contain  a  certified  transcript 

5.  Rarrus  v.   Wilmington,   etc.,    R.  of  the  record.     Atchison,  etc.,  R.  Co. 
Co.,  121   N.  Car.  504;  Hicks  v.  West-  r.  Snedeger,  5  Kan.  App.  700. 
brook,  121  N.  Car.  131;  Smith  t'.  Smith,  Katten  Occnrring  Bnbieqnent  to  the 
119  N.  Car.  314;  Roberts  v.  Partridge,  Serrioe  of  a  case  made  cannot  be  in- 
118  N.  Car,  355.  eluded  therein.     Atchison,  etc.,  R.  Co. 

6.  Parsons  Water  Co.  v.  Hill,  3  Kan.  v,   Ditmars,  (Kan.  App.  1895)  42  Pac. 
App.   333;    Davis  V.   Ringer,    i    Kan.  Rep.  933. 

App.  32;  Zucker  v.  Blumenihal,  (Supm.  Bepeating  the  Title  of  the  Canee  at  the 

Ct.  Tr.  T.)  58  N.  Y.  Supp.  318;  Washita  head   of    each   paper    is   useless    and 

County  V.  Hubble,  8  Okla.  169;  Thom-  should   not    be   allowed.      Sickles    v. 

son  V.  Brown,  56  S.  Car.  304;  Bowen  Kling,  (Supm.  Ct.  Spec.  T.)  32  Afisc. 

V.  Stribling,  47  S.  Car.  61;  In  re  Perry,  (N.  Y.)  165. 

42  S.  Car.  183;  Moore  v.  Perry,  42  S.  A  Bill  of  Partionlan  is  not  a  part  of 

Car.  369.  the  pleading,  and  unless  introduced  in 

997*    1.  Parsons  Water  Co.  v.  Hill,  evidence  should  not  be  included  in  the 

3  Kan.  App.  333;  Washita  County  z/.  case  on  appeal.     Spies  v.  Michelsen. 

Hubble,  8  Okla.  169.  (Supm.  Ct.  Tr.  T.)  15  Misc.  (N.  Y.)  414, 

4.  Wierichs    v.     Innis.    (Supm.    Ct.  6.  Zucker    v,    Blumenthal,    (Supm. 

Spec.  T.)  32  Misc.  (N.  Y.)  462  {citing  3  Ct.  Tr.  T.)  58  N.  Y.  Supp.  318. 

Encyc.  of  Pl.  and  Pr.  887],  affirmed  §S§.     1.  Chain   v.  Brooks,  9   Kan. 

56  N.  Y.  App.  Div.  625;  Hammond  v.  App.   123;    Gardenhire   v.    Burdick,  7 

Rathbone,    113  Mich.   499:    Donai   v,  Okla.  212. 

Lutjens,  (Supm.  Ct.  Spec.  T.)  20  Misc.  Judgment.  —  The    case    made    must 

(K.  Y.)  221;  Sickles  v.  Kling,  (Supm.  definitely   show   that   a  judgment    or 

Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  165.  final  order  was  rendered  by  the  trial 

6;» 
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6.  Byidenoe.  —  See  note  2. 
All  Evidenoo.  —  See  note  3, 

889.  See  note  i. 

890.  See  notes  i,  2. 

Hot  suttd.  —  See  note  3. 

891.  7.  Settleiceht  AKD  Sebvice— 1.  Generally.— See  note  5. 

court.    CusterCounty  z'.  Moon,  8  0kla.  Pac.    Rep.   471;  Horner  v,  Barney,  9 

205.  Kan.  App.  882,  57  Pac.  Rep.  1048. 

Tlie  Jadge'i  Statement  of  Facte,  in  an  In  Oklahoma  the  requiroment  is  the 

opinion  denying  a  motion  for  a  new  same.     D    County  v.  Wright,  8  Okla. 

trial,  may  be  included  to  show  the  view  190;    Washita    County    r.   Hubble.  8 

of  the  facts  upon  which  his  conclusions  Okla.  169. 

of    law    were    based.       McManus    v.  2.  Bell  v.  Bell,  60  Kan.  857,  56  Pac. 

Western  Assur.   Co.,   40  N.  Y.   App.  Rep.  471;  Hannon  v.  Holmes,  5  Kan. 

Div.  86.  App.  2to. 

S§9.     2.   Bejeeted    Evidenoe    which  In  Oklahoma  the  rule  is  the  same.     D. 

could  not  aid  the  Appellate  Court,  the  County  v.  Wright,  8  Okla.  190,  Washita 

only  question  for  review  being  the  ae-  County  v.  Hubble,  8  Okla.  169. 

tion  of  the  trial  court  in  sustaining  a  8.  Hammond  v.  Rathbone,  113  Mich, 

demurrer,  need  not  be  included.  Nc>ble  499;    Donai   v.   Lutjene,    (Supm.    Ct. 

V.  Frack,  5  Kan.  App.  786.  Spec.  T.)  ao  Misc.  (N.  Y.)  ati. 

The  evidence  need  not  be  set  out  in  Where  the  exact  words  of  the  eieno- 

terms;  it  is  sufficient  if  there  is  a  clear  graphic  report  in  the  form  of  questions 

statement  of   its  effect.     Hubbard   v.  and   answers   more   fully   present  the 

Chapman,  28  N.  Y.  App.  Olv.  577.  situation  thoevidence  may  be  so  stated. 

EzUbite  introduced  in  evidence,  or  State  v.  Otis.  71  Minn.  911. 

copies  thereof,  should  be  attached  to  S91«    ft.  Kauter    v,    Ents,   %   Kan. 

and   made  a  pari  of  the  case.     State  App.  788;  Manley  v.  Park,  61  Kan.  857, 

V.  Otis,  71  Minn.  511.  58  Pac.  Rep.  961 ;  Trader's  Nat.  Bank  v. 

S.  Ifew  Trial.  —  A  retrial  of  the  entire  Rogers,  60  Kan.  855,  55  Pac.  Rep.  463; 

case  cannot  be  had  unless  all  the  evi-  Kincaid  Bank  p.  Brooeon,  8  Kan.  App. 

dence    is    included.      Farmers*,    etc.,  858,  54  Pac.  Rep.  504;  Union  Park  Land 

Nat.  Bank  v.  Davis,  8  N.  Dak.  83.  Co.  v.  Muret,  57  Kan.  192:  Hughes  9. 

In  Worth  Dakota.  —  It  is  only  in  cases  Miller,   56   Kan.    183;  Barrus   v.  Wil- 

tried  by  the  court  without  a  jury  that  mington.  etc.,  R.  Co.,  121  N.  Car.  504: 

the  case  on  appeal  should  contain  all  Hicks  v.  Westbrook,  I2X  N.  Car.  131; 

the  evidence;  in  actions  tried  by  a  jury  McNeill     v.     Raleigh,    etc.,    R.    Co., 

only  the  substance  of  the  evidence  need  117  N.  Car.  642. 

be  stated.     Northern  Pac.   R.  Co.   sk  EiM  el  Failure.  «*>  Barrus    v,    Wit- 
Lake,  10  N.  Dak.  541.  mington,  etc.,  R.  Co.,  121  N.  Car.  504; 

S§9.     1.  Hedges  v.    Polhemus,  (C.  Hicks  v.  Westbrook,  121  N.  Car.  131; 

PI.   Gen.   T.)    14    Misc.   (N.   Y.)  309:  McNeill     v.     Raleigh,    etc.,    R«    Co^, 

Farmers',  etc.,  Nat.  Bank  9,  Davis,  8  117  N.  Car.  642. 

N.  Dak.  83.  The  failure  to  serve  the  case  on  time 

Hew  York.  — On  an  appeal  from  the  is  not  cured  by  the  trial  judge  eubse- 

decision  of  a  referee  on  issues  of  fact  quently  settling  the  same.     Barnis  v. 

the  case  must  contain  a  statement  that  Wilmington,  etc.,  R.  Co^,  xai  N.  Car. 

all   the  evidence   is   included.      Fied  504.     See  also  McNeill  v,  Raleigh,  etc., 

Oppermann,  Jr.   Brewing  Co.  v.  Pear-  R.  Co.,  117  N.  Car.  642. 

son,  67  N.  Y.  App.  Div.  98.  In   Efcweee  and  Oklnhoca  where  the 

The  requirement  for  a  certificate  that  case  19  not  served  >n  time  the  petition 

all  the  evidence  is  included   in  cases  in  error  will  be  dismissed.     SecManley 

where  the  facts  are  to  be  reviewed  ap.  v.  Park,  61  Kan.  857,  58  Pac.  Rep.  961: 

plies  only  to  cases  tried  by  a  judge  or  Hughes  v.   Miller,   56  Kan.  183;  Day 

referee,  and  not  to  cases  tried  before  a  County  v.  Hubble,  8  Okla.  209. 

jury.     Gibson  v.  Metropolitan  St.   R.  In  Minneeeta  a  proposed  case  must 

Co.,  (Supm.  Ct.  Ti.  T.)  31  Misc.  (N.  be  served  within  twenty  (taysaft«r  trial, 

Y.)  391.  unless  the  time  Is  extended  by  a  stipo* 

§90.    1.  Hannon  v.  Holmes,  5  Kan.  lation    or    order    of    court.     Stale  v. 

App.  220;  Bell  v.  Bell»  60  Kan.  857,  56  Powers,  69  Minn.  429. 
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8fKi«    wUtot.  —  See  note  i. 
Sarrloe.  —  See  note  2. 
89a.    S.  Wh«B  Eztenaion  Autborized.  —  See  note  3. 


Compntatioii  of  Time.  —  In  Kansas  the  by  the  rules  for  serving  a  case,  or  per- 

time  for  making  a  case  made  dates  mit  a  party  to  serve  a  case  after  his 

from    the    entry   of    the    judgment,  time  has  expired.    Odell  v.  McGralh, 

Kearny  County  v.  Rush,  58  Kan.  816,  16  N.  Y.  App.  Div.  103. 

50  Pac.  Rep.  874.  Time  Limited  by  Prior  Order.  —  If  the 

Striking  firom  Filee.  —  Where  it  affirm-  time  limited  by  an  order  of  the  court 

atively  appears  that  the  case  on  appeal  for  serving  a  case   has  expired,  the 

was    hot    served  In  lime  it  may   be  court  cannot  thereafter  make  another 

stricken  from  the  files.     Hicks  v.  West-  order  granting    a  further  extension, 

brook,  121  N.  Car.  131.  Wadsworth  v.  Beardslcy,  64  Kan.  885, 

Who  Must  Be  Served.  —  Service  must  67  Pac.  Rep.  457:  Brown  v,  Crabtree, 

be  made   upon  all    the   parties    who  (Kan.  1807)  47  Pac.  Rep,  525;  Garden 

would  be  affected  by  a  modification  or  City  v.  Merchants*,  etc,  Nat.  Bank,  fli 

reversal  of    the    judgment   appealed  Kan.   App,   785;    Noyes  v.   Tootle,  8 

from.     Lapham  z'.  Bailey,  61  Kan.  861,  Okla.  505;  Poison  v,   Purcell,  4  Okla, 

60  Pac.  Rep.  743;  Concordia  First  Nat.  93;  U.  S.  v.  Choctaw,  etc.,  R.  Co.,  3 

Bank  v,  Pulsifer.  7  Kan.  App.  813,  53  Olcla.  404;  Abel  v,  Blair,  3  Okla.  399. 

Pac.  Rep.  771;    Hughes  v.  Miller,  56  JSifeot  of  Stay,  —  A  stay  of  proceed- 

Kan.  183:  Sheridan  v.  Snyder,  4  Kan.  ings  granted  at  the  time  of  the  decision 

App.  214.  of  the  cause  enlarges  the  time  for  pre- 

The  rule  does  not  include  persons  paring  and  serving  the  case  so  as  to  in- 
named   in  a  pleading  as  parties,  but  elude  the  whole  period  covered  by  the 
who    have    never    become    such    by  stay.     State  v.  Searle,  81  Minq.  467. 
service  of  process  or  appearance,     Lo-  StipalationofCoiiniel.  —  The  statutory 
gan  County  v,  Harvey,  5  Okla.  468.  period  for  serving  a  case  made  cf^nnot 

Where  the  interests  of  several  parties  be  extended  by  stipulation  of  counsel 

are  identical  and  they  are  represented  without  an  order  of  court.     Horner  v, 

by  the  same  counsel,   service  of  the  Christy,  4  Okla.  553. 

case  on  one  will  suffice  for  all.    See  Form  of  Order — Xakingm&d  Serying, 

Shober  V.  Wheeler,  119  N.  Car.  471.  — An    order  extending    the    time   to 

909.    1.  Willis  V,  Atlantic,  etc.,  R.  "  make  '*  a  case  does  not  impliedly 

Co.,  119  N.  Car.  718.  extend  the  time  to  "  serve  *'  the  same. 

8.  Smith'  V,  Smith,  iiq  N.  Car.  314;  Chicago,  etc.,  R.  Co.  v.  Guild,  8  Kan. 

Smith  V.  Smith,  119  N.  Car.  311;  Rob-  App.  368. 

erts  V.  Partridge,  118  N.  Car.  355.  Mc-  Votioe  of  lun  AppUoation  to  exteqd  the 

Neill  V.  Raleigh,  etc.,  R.  Co.,  117  N.  time  for  making  and  serving  a  case 

Car.  642.  made  need  not  be  given  to  the  adverse 

In  North  Carolina  the  case  must  be  p^rty.    Clark   v.   rord,   7  Kan.  App* 

served  by  the  sheriff  unless  service  be  332. 

accepted  in  writing  and  made  a  part  of  Computing  Time.  —  An  order  extend- 

the  record.     Herbin  v.  Wagoner,  118  ing  the  time  to  make  and  serve  n  case 

N.  Car.  656.  "  until  "   a  certain  day  includes  the 

Finding  of  Servioe.  —  Where  it  affirm  a-  day    named.      Consolidated     Kansas 

tively  appears  in  the  record  that  a  case  City  Smelting,  etc.,  Co.  i/.  Peterson,  8 

was  not  served  within  the  time  limited,  Kan.  App.  316.     Compare  Garden  City 

a  certificate  of  the  judge  that  it  was  p.  Merchants',  etc.,  Nat.  Bank,  8  Knn. 

"  duly  served  in  due  time  "  is  insuffi-  App.  785,  construing  an  order  extepd- 

cient.     Day  County  v.  Hubble,  8  Okla.  ing  the  time  '*  to  "  a  certain  day,  and 

209.  holding  that  "  to,**  being  used  in  the 

§08.    S.  Schweitzer    v,   Wichita,  8  sense  of  *'  until,*'  does  not  include  the 

Kan-  App.  859,  54  Pac.  Rep.  321.  day  named. 

When  Order  Must  Be  Made.  —  Abel  v,  Sundays.  —  Where  the  last  day  of  the 

Blair,  3  Okla.  399.  period  within  which  an  extension  may 

Kew  York.  —  In  New  York  the  court  be  granted  falls  on  Sunday  the  order 

from   whose  judgment  the  appeal   is  m^y  be  made  on  the  day  following, 

taken  may  extend  the  time  prescribed  Scruton  v.  Hall,  6  Kan.  App,  714. 
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804.    4.  Propoial  of  Amendments  by  Appellee.  —  See  note  i. 

Time.  —  See  note  4. 
80tl.    6.  Settlement — a.  Generally.  —  See  notes  i,  2. 

896.     Whore  Partiee  Ditagree.  —  See  note  I. 

898.    b.  Time  to  Settle.  —  See  note  i. 

§94.    1.  The  Beoord  Xnat  Show  that  braska  L.   &  T.  Co.  v.  Jones,  (Kan. 

the  appellee  made  or  waived  ihe  sag-  App.  1898'  55  Pac.  Rep.  1097. 

geslion  of  amendment.    Atchison,  etc..  Where  Hotice  Tmmittfi^fti    —  Where 

R.  Co.  V,  Ditmars,  (Kan.  App.  1895)42  the  certificate  of  the  judge  states  that 

Pac.  Rep.  933,  no  amendments   were  suggested   and 

4.  Shortening  Time.  —  A  judge  may  that  the  parties  appeared  and  consented 
make  an  order  at  chambers  shorten-  to  the  setUement  of  the  case,  it  is  im- 
ing  the  time  of  a  prior  order  which  in-  material  that  the  record  fails  to  show 
advertently  allowed  a  period  extending  notice  of  the  time  and  place  of  settle- 
beyond  the  time  for  taking  an  appeal,  ment.  Attica  State  Bank  v.  Benson,  8 
Files  V.  Baldwin,  9  Kan.  App.  425.  Kan.  App.  566. 

S95.     1.  Kincaid  Bank  v.  Bronson,  Where  the  defendant  in  error  sug- 

8  Kan.  App.  858,  54  Pac.  Rep.  504.  gests  amendments  waiving   notice  of 

In  Korth  Carolina  where  the  case  is  settlement  in  case  they  are  accepted, 

served  but  not  presented  to  the  judge  and  it  appears  that  they  were  accepted 

for  settlement  the  court  may  take  the  and  incorporated  into  the  case  made, 

appellant's  statement  as  modified  by  a  failure  to  give  notice  is  immaterial, 

the  appellee's  exceptions  as  the  case  Symns  Grocer  Co.  z/.  Burnham,  5  Okla. 

on  appeal,  or  remand  the  case  for  set-  222. 

tlement,   or    disregard    the   case  and  Where  after  the   time  for  suggest- 

afiirm  the  judgment  if  no  error  appears  ing  amendments  has  expired  counsel 

on    the    face    of    the    record    proper,  stipulate  in  writing  that   the  case  as 

Stevens  v.  Smathers,  123  N.  Car.  497,  made  may  be  submitted  foi  settlement 

per  Clark,  J.,  in  which  case  the  case  and  that  notice  thereof  is  waived,  the 

was  remanded  for  settlement.  case  may  be  settled  and  signed  with- 

2.    Additional    Amendments.   —   The  out  the  presence  of  the  parties  so  stipu- 

judge   cannot   at   the  instance  of  one  lating  or  notice    having   been   given, 

party  in  settling  a  case  add  any  further  Phillips  v.  Love,  57  Kan.  828,  reversing 

amendments    than    those    previously  4  Kan.  App.  443. 

proposed   and   accepted    without    due  What  Beoord  Sionld  Show. —  Douglass 

notice  to  the  other  party.     Watkins  v.  v.  Stewart,  8  Kan.  App.  856;  Atchinson 

La  Mar,  10  Kan.  App.  226.  etc.,   R.   Co.    v.   Ditmars,  (Kan.   App 

In  North  Dakota  —  Settlement  by  Sn-  1895)42  Pac.  Rep.  933;  Missouri,  etc. 

preme  Conrt.  —  The  Supreme  Court  has  R.  Co.  ?'.  Greenwood,  i  Kan.  App.  330, 

authority  to  settle  a  case  where   the  Waiver  of  Notice  of  the  time  of  settle 

trial  judge  has  refused  to  settle  the  ment  may  be  shown  by  evidence  out 

same  "  in  accordance  with  the  facts:  *'  side  the  record.     McDonald  i\  Swisher 

but  this  authority  will  not  be  exercised  57  Kan.  205. 

unless  such  refusal  is  clearly  proved.  The  Presence  of  an  Attorney  at  the  time 

Tavlor  v.  Miller,  lo  N.  Dak.  361.  of  settlement  of  a  case  may  be  shown 

896,  1.  Notice  of  Settlement,  unless  by  evidence  aliunde.  Claflin  Bank  v. 
waived  by  the  adverse  party,  must  be  Rowlinson,  2  Kan.  App.  82. 
given.  Rhoades  v.  Rhoades,  6  Kan.  898.  1.  Rhoades  v.  Rhoades,  6 
App.  739.  Kan.  App.  739;  Phelps,  etc.,  Wind- 
No  Notice.  —  Christie  ?/.  Carter,  56  mill  Co.  v.  Deming,  6  Kan.  App.  502; 
Kan.  166;  Sheridan  v.  Snyder,  4  Kan.  McDonald  v.  Beatty,  9  N,  Dak.  293; 
App.  214:  Missouri,  etc.,  R.  Co.  v.  Blanchard  e/.  U.  S..  6  0kla.  587;  Sigman 
Greenwood,  i   Kan.  App.  330.  v.  Poole,  5  Okla.  677. 

Where    no  notice  is  given  of  settle-  Prematnre    Settlement.  —  The    judge 

ment   and   the  record  does   not   show  has  no  authority  to  settle  a  case  with- 

that  the  parties  or  their  counsel  were  out  allowing  the  statutory  period  for 

present,  or  what  disposition  was  made  suggesting      amendments.        Mauch 

of  the  amendments  suggested  by  them,  Chunk  First  Nat.  Bank  v.  Valley  Stale 

the  case  is  not  properly  settled.     Ne-  Bank,  61  Kan.  858,  59  Pac.  Rep.  335. 
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899.  c.  Order  Extending  Time.  —  See  note  i. 

900.  VI  AiTTHEVTiCATiOK  —  1.  Signature  by  Trial  Judge.  — 
See  note  4. 

901.  2.  Signature  by  Successor.  —  See  note  i. 
903.     4.  Certificate.  —  See  note  2. 

Where  no  amendments  are  suggested  Oklahoma.  —  After  the  time  limited 

and  the  correctness  of  the  case  made  is  by  a  prior  order  has  expired  the  court 

not  disputed,  the  fact  that  it  was  settled  cannot  make  another  order  granting  a 

before  the  time  limited  for  suggesting  further  extension  of  lime  for  settling  a 

amendments  had  expired  is  not  ground  case.     Day  County  v.  Hubble,  8  Okla. 

for  dismissal.     Haseltine  v.  Gilliland,  209;  Blanchard  v.  U.  S.,  6  Okla.  587: 

2  Kan.  App.  456.  Sigman  v.  Poole,  5  Okla.  677. 

Extending  Time. —  The  court  cannot  fHM>.    4.  Carr  v.  Butler,  (Supm.  Ct. 

extend  the  time  for  settlement  against  Tr.  T.)  32  Misc.  (N.  Y.)  657;  Vanden- 

the  objection  of  the  adverse  party  ex-  bergh  v.  Mathews,  52  N.  Y.  App.  Div. 

cept  for  good  cause  shown.     McDon-  616;  Rothschild  v.  Rio  Grande  Western 

aid  V.  Beatty,  9  N.  Dak.  293.  R.  Co.,  9  N.  Y.  App.  Div.  406. 

Minnesota. — The  case  must  be  settled  Effeot  of  Signatnre.  —  The  signature 

within  fifteen  days  after  the  expiration  of  the  judge  cannot  cure  a  defect  in  the 

of  the  time  allowed  for  amendment,  case  made;  it  must  stand  on  its  own 

State  V.  Searle,  81  Minn.  467.  merits.      Wilson    v,    Willey,    i    Kan. 

By  Ex-Jndge.  —  New  York  L.  Ins.  Co.  App  427. 

V.  Duncan,  63  Kan.  880,  64  Pac.  Rep.  901.     1.  Contra.  —  In  Kansas,  where 

1036;  Missouri  Pac.  R.  Co.  v.  Preston,  the  trial  judge  dies,  or  his  term  expires 

(Kan.  1901)  63  Pac.  Rep.  444;  Columbia  before  settlement,  his  successor  has  no 

Mfg.  Co.  V.  Stoddard  Mfg.  Co.,  61  Kan.  authority  to  settle  and  sign  the  case. 

640  \reversing  8  Kan.  App.  690I;  Farm-  Parrault  v.  Marsant,  9  Kan.  App.  419; 

ers  Alliance  Ins.  Co.  v.  Nichols,  6  Kan.  Gertz  v.  Beck,  7  Kan.  App.  654. 

App.  923,  50  Pac.  Rep.  940;  Waterfield  903.    2.  Hedges  v,   Polhemus.  (C. 

V.  Hutchinson  Nat.  Bank,  6  Kan.  App.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  309. 

743.  The  certificate  of    the  judge  must 

The  cases  of  Stoddard   Mfg.  Co.  7/.  show  affirmatively  that  he  has  settled 

Columbia  Mfg   Co.,  8  Kan.  App.  690,  the    case.      Mudge    v,    Kansas    Nat. 

and  National   Mortg.,  etc.,  Co.  v.  St.  Bank,  56  Kan.  353;  Atchison,  etc.,  R. 

John,  etc.,  Co.,  8  Kan.  App.  554,  con-  Co.  v.  Benthien.7  Kan.  App.  637;  Reed 

struing  this  statute,  hold  that  the  judge  v.   Fisher,  7  Kan.  App.  813,  54  Pac. 

may  also  settle  and  sign  a  case  if  his  Rep.  802;  Mutual  Ben.  L.  Ins.  Co.  v, 

term  of  oflSce  expires  during  a  period  Sackett,  (Kan.  App.  1896)  43  Pac.  Rep. 

definitely  fixed  for  making  and  serving  816. 

the  same;  but  the  former  case  has  been  A  statement  in  the  judge's  certificate 

expressly    and     the    latter    impliedly  that  a  case   was  settled   and   signed 

overruled   in    Columbia  Mfg.   Co.   v.  "upon    due     notice"    is    sufficiently 

Stoddard  Mfg.  Co.,  61  Kan.  t^o^  supra,  prima  facie   to  show  that  notice  was 

In  Oklahoma  if  the  term  of  the  judge  given.  Westchester  F.  Ins.  Co.  v. 
expires  during  a  period  definitely  fixed  Coverdale,  9  Kan.  App.  651. 
for  making  and  serving  a  case  he  may  The  statements  of  the  judge's  certifi- 
settle  and  sign  the  same,  although  the  cate  are  merely  to  show  that  the  case 
time  for  settling  and  signing  was  not  was  properly  settled;  all  other  state- 
definitely  fixed.  Barnes  v.  Lynch,  9  ments  in  or  following  the  certificate 
Okla.  II.  will  be  regarded  as  surplusage.     Wtn- 

8M.     1.  By  Btipnlation  —  Kansas. —  field  v.  Peeden.  8  Kan.  App.  671. 

Phelps,  etc..  Windmill  Co.  v.  Deming,  The  certificate  of  the  judge  need  not 

6  Kan.  App.  502.  make  any  reference  to  what  evidence 

Jadidal  Order. —  Blanchard  v,  U.  S.,  is  included.     Atchison,  etc.,  R.  Co.  v. 

6  Okla.  587.  Snedeger.  5  Kan.  App.  700. 

A  Judge  pro  Tern,  cannot  extend  the  Dtity  of  Judge.  —  In  settling  a  case, 

time  for  making  and  serving  a  case  whether  amendments  have  been  sug- 

after  the  expiration  of  his  term  of  office,  gested   or  not,   it  is  the  duty  of   the 

Atchison,  etc.,   R.  Co.  v»  Leeipan,  5  judge  to  examine  the  case  and  see  that 

Kan.  App.  804.  it  speaks  'the  trqthi  an4  hl9  c^rt|Qc4t^ 
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003.    5.  Attestation  of  Clork.  —  See  note  3* 

yn.  &EMXDT  FOB  KBFU8AL  TO  AcT.  —  See  note  5. 
003.    Vm.  Bebettlemeht  bt  Trial  Jitdoe.  —  See  note  2. 

Deeiiion  on  Motion  Appealable.  —  See  note  3. 

IX.  Pbiktiho  Case.  —  See  note  5. 
904.    X.  FlLlHO.  —  See  note  i. 
Where  Filed.  —  See  note  2. 

90a. .  xn.  AHEirDMSVT  AKB  Oo&BECTiov  —  1.  By  Triid  Judge. 

—  See  notes  2,  3. 
906.    8.  By  Appellate  Court.  —  See  note  i. 

3.  Proceedings  to  Bring  up  More  Perfect  Case.  —  See  note  4. 


must  show  that  this  has  been  done,  the  occurrences  upon  the  trial  he  may. 

Mutual  Ben.  L.  Ins.  Co.  v.  Sackett,  5  upon  notice  to  the  parties  or  their  at- 

Kan.  Appt  660.  lorneys,   make   the  necessary  correc- 

Impeaohmentk  —  The  certificate  of  the  tions.     McManus  v.   Western   Assur. 

trial  judge  is  conclusive  where  it  is  not  Co.,  40  N.  Y.  App.  Div.  86. 

shown  to  be  intentionally  false,  fraudu*  In  Oklahoma  the  case  made  as  settled 

lently  prepared,  or  that  there  was  want  and  signed  by  the  trial  judge  and  at- 

of  jurisdiction.      Noyes  v.   Tootle,  8  tested  by  the  clerk  of  his  court  cannot 


Okla.  505. 

IMMI.  8.  Kincaid  Bank  v.  Bronson, 
8  Kan.  App.  858.  54  Pac.  Rep.  504. 

6.  Kaeppler  v.  Pollock,  8  N.  Dak.  59. 

903«  S.  Sternfels  v.  Metro(x>Iitan 
St.  R.  Co.,  69  N.  Y.  App.  Div.  609; 
Deveney  v.  Head,  64  I«f.  Y.  App.  Div. 
615;  Csatlos  V.  Metropolitan  St.  R. 
Co.,  63  N.  Y.  App.  Div.  271. 

3.  Csatlos  V,  Metropolitan  St.  R.  Co., 
63  N.  Y.  App.  Div.  271;  Zimmer  i/. 
Metropolitan  St.  R.  Co.,  28  N.  Y.  App. 
Div.  504.  See  also  Foster  v.  Standard 
Nat.  Bank,  (Supm.  Ct.  App.  T.)  21 
Misc.  (N.  Y.)  8. 

5.  The  Case  Moat  Be  Printed  ae  Settled, 
without  alteration  or  omission.  Mc- 
Cready  v.  Lindenborn.  (Supm.  Ct.  Tr. 
T.)  24  Misc.  (N.  Y.)  606. 

904.  1.  Carr  v.  Butler,  (Supm.  Ct. 
Tr.  T.)  32  Misc.  (N.  Y.)  657:  Vanden 
t>ergh  V.  Mathews,  52  N.  Y.  App.  Div. 
616:  Rothschild  z/.  Rio  Grande  Western 
R.  Co.,  9  N,  Y   App.  Div.  406. 

9.  Kincaid  Bank  v,  Bronson,  8  Kan. 
App.  858,  54  Pac.  Rep.  504. 

905.  9.  Davis  v.  Ringer,  i  Kan. 
App.  32. 

Everything  intended  to  be  incor> 
porated  into  the  case  made  must  pre- 


cede    the     signature    of     the    judge. 
Hutchinson  First  Nat.  Bank  v.  Kansas    the  case  w«ll 
Grain    Co.,    60    Kan.    30;    Kelley    v. 
Stevens,  57  Kan.  506. 

8.  Atchison,  etc.,  R.  Co.  v.  Ander- 
son, 5  Kan.  App.  707. 

Where  the  trial  judge  ascertains  that 
the  case  made  does  not  correctly  state    T.)  23  Misc.  (N.   Y.)  405;    Foster 

asa 


thereafter  be  amended,  even  upon 
notice  to  the  adv'erse  party.  Grand 
Lodge  V.  Furman,  6  Okla.  649. 

Alteration  by  Oonniel.  —  After  the  case 
is  settled  by  the  judge  it  becomes  a 
judicial  record,  and  counsel  have  no 
right  to  alter  it  in  any  particular. 
McCready  v.  Lindenborn,  (Supm.  Ct. 
Tr.  T.)  24  Misc.  CN.  Y.)  606. 

906.  1.  Cloud  County  f.  Citizens' 
Nat.  Bank,  6  Kan.  App.  330;  Atchison, 
etc.,  R.  Co.  V.  Anderson.  5  Kan.  App^ 
707,  per  Schoonover,  J.;  Davis  v, 
Ringer»  i  Kan.  App.  32;  Noyes  r. 
Tootle,  8  Okla.  505;  Gardenhire  v, 
Burdick,  7  Okla.  212. 

4.  Bemitting  for  Beeettlement.  —  In  re- 
mitting  a  case  for  resettlement  the  Ap- 
pellate Court  cannot  direct  the  manner 
in  which  it  shall  be  settled.  Kamer- 
mann  v.  Eisner,  etc.,  Co.,  (N.  Y.  City 
Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  405, /«rr 
Schuchman,  J.;  Mason  v.  Tietig,  (N. 
Y.  City  Ct.  Gen.  T.)  22  Misc.  (N.  Y.) 
557.  See  also  Zimmer  v.  Metropolitan 
St.  R.  Co.,  28  N.  Y.  App.  Div.  504. 

IV hen  Motion  Granted,  —  When  the 
case  does  not  correctly  state  the  facts 
as  they  occurred  on  the  trial,  or  any- 
thing material  to  a  proper  hearing  in 
the  Appellate  Court  has  been  omitted, 
be  remitted  for  resettle- 
ment. Cooley  V.  New  York,  etc.. 
Bridge,  36  N.  Y.  App.  Div.  520;  Jaeger 
V.  Koenig,  (N.  Y.  City  Ct.  Gen.  T.)  28 
Misc.  (N.  Y.)  436;  Kamermann  v. 
Eisner,  etc.,  Co.,  (N.  Y.  City  Ct.  Gen. 
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009.    XTTT  CoHSTBxrcTiOH  of  Case  — 2.  Confliot  with  Becord. 
—  See  note  3. 

Standard  Nat.  Bank,  (Supm.  Ct.  App.  v.  Turl.  (C.  PI.  Gen.  T.)  14  Misc.  (N. 

T.)  21  Misc.  (N.  Y.)  8.  Y.)  637.     Compare  Hix  v.  Edison  Elec- 

Time  for  Motion,  —  A  motion   is  too  trie  Light  Co.,  12  N.  Y.  App   Div.  627. 
laie  after  the  case  has  been  arf^aed  and        INW.    3.  Da)r  Coaniy  v,  Hubble,  8 

decided  in  the  Appellate  Court.     Kettle  Okla.  2og. 
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CEMETERIES  AND  BURIALS. 

910.  L  LATIH0  Out  ahb  Bklabgexeht  of  Cemetekies  — 

Petition.  —  See  note  i . 

91 1.  n.  ACTIOKB  CONCEBKIHO  Cemetebies  —  1.  lyectment  and 
Trespass.  —  See  notes  i,  2,  3. 

2.  Damages  to  Oraves  and  Monuments.  —  See  notes  6,  7. 
IIL  Actions  Concebnihg   Body  —  1.  At  Law.  —  See 
notes  8,  9. 
913,     See  note  i. 

2.  Proceedings  in  Eqnity.  —  See  note  2. 

IV.  IKDICTKEKTB  —  1.  Generally.  —  See  note  3. 

910.  1.  Compare  In  re  Highland  9.  An  Action  for  DunagM  may  be 
Cemetery  Co.,  4  Pa.  Dist.  653,  holding  maintained  by  the  next  of  kin  against 
thai  an  application  for  a  charter  for  a  cemetery  authorities  for  refusing  to 
cemetery  corporation  need  not  specifi-  receive  a  body  entitled  to  interment. 
cally  locate  the  ground  intended  to  be  Wright  v.  Hollywood  Cemetery  Corp., 
used,  and  that  if  after  incorporation  112  Ga.  884. 

the   location   conflicts   with    statutory  913*     1.  Palenzke    v.    Bruning,   q8 

regulaiions  injunction    would   be   the  III.   App.   644;  Burney   v.   Children's 

proper  remedy.  Hospital,    169   Mass.    57;  Doxtator  v. 

In  New  Jersey  the  application  for  the  Chicago,  etc.,  R.  Co.,  120  Mich.  596, 

location  or  enlargement  of  a  cemetery  pet  Montgomery,  J.;  Foley  v.  Phelps, 

must  be  accompanied  by  a  descriptive  i  N.  Y.  App.  Div.  551.     See  also  Beam 

map  of  the  premises  proposed  to  be  v,  Cleveland,  etc.,  R.  Co.,  97  111.  App. 

occupied.     See  Burdette   v,  Fairview,  24,  in  which  case  it  was  held  that  the 

66  W.  J.  L.  523.  next  of  kin  could   recoup  for  injury 

911.  1.  Tmsteee.  —  See  Packard  v.  to  a  corpse  in  an  action  by  a  common 
Old  Colony  R.  Co.,  168  Mass.  92,  which  carrier  for  the  cost  of  its  transporta- 
was  a  petition  for  assessment  of  dam-  tion. 

ages  against  a  railroad  company  for  2.  Buchanan   v,  Buchanan,   (Supm. 

the  occupation  of  cemetery  property.  Ct.  Tr.  T.)  28  Misc.  (N.  Y.)  261,  hold- 

2.  Description  of  Property.  —  A   com-  ing  that  all  controversies  arising  after 

plaint  in  an  action  of  tiespass  is  sufh-  burial   concerning   the   possession    or 

cient  if  it  describes  tht /ocus  it/ guo  so  disposition  of  bodies  should  be  brought 

that    the    defendant    i6    not     misled,  in  equity. 

Bessemer  Land,  etc.,  Co.   v.  Jenkins,  S.  See   People  v.  Baumgartner,  135 

III  Ala.  135.  Cal.  72;  State  v,  Schaffer,  95  Iowa  379; 

8.  Bonham   v.    Loeb,   107  Ala.  604;  State  v.  Fox,  148  Mo.  517,  136  Mo.  139; 

Packard   z^.  Old   Colony   R.    Co.,   168  Wehle   v,    U.  S.   Mutual  Ace.  Assoc., 

Mass.  92.  (N,  Y.  Super.  Ct.  Gen.  T.)  11  Misc.  (N. 

6.  Jacobus  V.  Children  of  Israel,  107  Y.)  36;  State  v.  McLean,  121  N.  Car. 
Ga.  518.  589.  which  cases  were  decided  under 

7.  Jacobus  V.  Children  of  Israel.  107  statutes. 

Ga.  5t8.  An  Attempt  to  Diipoee  ef  a  Dead  Body 

8.  Eeplevin  for  a  Dead  Body  does  not  for  gain  and  profit  is  a  misdemeanor  at 
lie  after  burial.  Buchanan  v.  Bu-  common  law  and  indictable  without 
chanan,  (Supm.  Ct.  Tr.  T.)  28  Misc.  statutory  authority.  Thompson  v. 
(S.  Y.)  261.  State,  105  Tenn.  177, 
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CERTIFICATE    OF    DOUBT 

OR  PROBABLE  CAUSE. 

914.    H  Cebtifioatx  iv  Oxkesal  —  1.  Who  May  Grant  — 
See  note  2, 
015.    8.  When  It  Will  Be  Granted.  —  See  note  2. 

916.  4.  When  It  Will  Be  Denied.  —  See  note  i. 

917,  m.  CBBTIFIOATX    ok   APPXAL  — in    OaplUl    CtM.  —  See 

note  I. 

In  other  Cmm.  —  See  note  2. 

•14.    8.  In  OftUforniA  the  certi6cate  Ct.  Spec.  T.)  19  Misc.  (N.  Y.)  555;  Peo- 

may  be  granted  by  the  trial  judge,  or  pie  v.^tepheoson,  (Supm.  Ct.  Spec.  T.) 

by  a  justice  of  the  Supreme  Court  in  11  Misc.  (N.  Y.)  141. 

case  the  trial  judge  shall  refuse  or  916.    1.  Whan  Seftual  Warranted. — 

neglect  to  pass  upon  the  application.  The  application  should  not  be  denied 

People  V.  Clark,  135  Cal.  351;  People  unless  the  judge  is  satisfied  that  the 

V,  Durrant,  119  Cal.  54,  30i.  error    complained    of    could    not    in 

In  Hew  York  the  application  should  any   way    have    prejudiced    the    de- 

ordinarily  be  made  to  a  justice  of  the  fendant.     People  v,  Valentine,  (Supm. 

Supreme  Court  in  the  district  where  Ct.  Spec.  T.)  19  Misc.  (N,  Y.)  555,  pfr 

the  action  is  pending.     People  r.  Hall,  Truax,  J. 

(Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  Where  the  rights  of  the  defendant 

479,  pfr  Titus,  J.  appear    to  have    been  carefully   pro- 

Absenoeof  Trial  Jndge,  —  In  People  v,  tected  and  no  error  was  committed  on 

Clark,  135  Cal.  351,  where,  on  account  the  trial,  the  application  will  be  denied, 

of  the  absence  of  the  trial  judge  on  va-  People  v.  Moore,  (Supm.  Ct.  Spec,  T.) 

cation  an  application  for  the  certificate  36  Misc.  (N.  Y.)  168. 

was  made  to  the  Supreme  Court,  (he  Karmlees  Error.  —  The  certificate  will 

court  declined  to  grant  the  certificate,  not  be  granted  on  account  of  a  techni. 

but  made  an  order  suying  proceedings  cal    error    which    could  not  possibly 

until  the  return  of  the  trial  judge,  or  have  prejudiced  the  defendant's  case, 

until  some  other  judge  of  the  same  People  v.  Doody,  (Supm.  Ct.  Spec.  T.) 

court  appointed  in  bis  place  could  pass  34  Misc.  (N.  Y.)  463. 

on  the  application.  After  Order  for  Kew  Trial.  —  Where 

Appeals  from  Orders  after  Jndgvent*  -^  on  defendant's  own  motion  a  new  trial 
Pen.  Code  Cal.,  §  1243,  authorizing  a  was  ordered,  he  is  not  thereafter  en- 
certificate  of  probable  cause  to  be  signed  titled  to  a  certificate  of  probable  cause 
by  a  single  judge  or  justice  of  the  Su-  on  the  theory  that  the  court  should 
preme  Court,  applies  only  to  appeals  have  gone  further  and  ordered  his  ac- 
from  judgments;  in  cases  of  appeals  quittal.  People  v.  Shields,  (Supm.  Ct. 
from  orders  after  judgment  the  appli-  Spec.  T.)  34  Misc.  (N.  Y.)  356. 
cation  should  be  made  to  the  Appellate  The  Bemedy  for  a  Beftisal  of  the  certifi- 
Court.  People  v.  Ross,  135  Cal.  59*/^  cate  is  not  by  appeal,  but  by  renewing 
Beatty,  J.  the    application    before    a  justice  or 

915.    2.  PositiTe  Conelnslon  Unneeee-  justicesof  the  Supreme  Court.     People 

sary.  —  People  v.  Bushnell,  (Supm.  Ct.  v.  Durrant,  119  Cal.  201,  per  Beatty,  J. 

Spec.  T.)  35  Misc.  (N.  Y.)453;  People  917.    1.  Contra.  ~  See    People    v, 

V.  Hall,  (Supm.  Ct.  Spec.  T.)  33  Misc.  Durrant,  119  Cal.  201,  per  Beatty,  J. 

(N.  Y.)479;  People  t/.  Valentine,  (Supm.  S.  See  People  v,  Clark,  135  Cal,  3ji, 

Supp.  PI.  A  Pr.— 41  641 
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999.  L  Iir  Fbdsiial  Coitbts  —  1.  History  of  Statutes  —  oinmit 
Gouts  of  Appeal!  Aot.  —  See  note  3. 

088.  2.  TTnder  Acts  of  180S  and  1872  — /  Form  of  Certifi- 
cate— Hfttnxo  of  Qaoidon.  —  See  note  3. 

040.  3.  Tinder  Circnit  Courts  of  Appeals  Aot — b.  Questions 
Certified  by  Circuit  Court  of  Appeals.  —  See  note  2. 

041«     Form  of  OortiiioAto. —  See  note  3. 

043.    n.  CsBTmcATS   of   Impost akoe  —  1.  Introductory.  — 

See  note  i. 

IMI3.    8.  Crimiiial   Caios.  —  The    ju-  distinctly  suted  so  that  they  may  be 

diciary  aci  of  March  3,  1891,  repeals  determined  without  reference  to  other 

Retr.  Stat.  U.  S.,  f^  651,  697,  providing  issues  of  law  involved,  and  they  must 

for  a  review  in  the  Supreme  Court  of  not  be  so  framed  as  practically  to  brings 

ciiminal  cases  on  a  certificate  of  di-  up  the  whole  case  for  review..  U.  S. 

vision  of  opinion.     U.  S.  v.  Hewecker,  v.  Union  Pac.   R.  Co.,  168  U.  S.   505; 

T64  U.  S.  46;  U.  S.  V,  Rider,  163  U.  S.  McHenry  ».    Alford.    168   U.   S.  651; 

132.  Warner  v.  New  Orleans,  167  U.  S.  467; 

939.  8.  Contra  under  Aet  Mareh  8,  Cross  v,  Evans,  167  U.  S.  60;  Graver 
1891. —  U.  S.  V,  Hewecker,  164  U.  S.  v.  Faurot,  162  U.  S.  435. 

46;  U.  S.  V.  Rider.  163  U.  S.  132.  Statement  of  Faoto.  — The  rule  that 

940.  S.  Certifloation  Diieretionary. —  the  certificate  "  shall  contain  a  proper 
The  certification  of  questions  of  law  by  statement  of  the  facts  on  which  such 
the  Circuit  Court  of  Appeals  to  the  question  or  proposition  of  law  arises," 
Supreme  Court  for  instruction  is  a  dis-  refers  only  to  the  fundamental  and  not 
cretionary  matter  with  the  court,  to  be  to  evidential  facts.  Sigafus  v.  Porter, 
exercised  upon  its  own   motion,  and  (C.  C.  A.)  85  Fed.  Rep.  68g. 

cannot  be  demanded   as  a  matter  of  943*    1.  Indiana.  —  Where   a  ques- 

right  by  a  party  to  the  action.    Andrews  tion  of  law  is  presented  to  the  Appellate 

V,  National  Foundry,  etc.,  Works,  (C.  Court  upon  which  that  court  is  of  the 

C.   A.)  77  Fed.  Rep.  774;  Louisville,  opinion    that    a   rule    previously  an- 

etc,  R.  Co.  cr.  Pope,  (C.  C.  A.)  74  Fed.  nounced  by  the  Supreme  Court  should 

Rep.  T.  be  changed,  it  may  certify  the  case  to 

Certifying  Whole  Case.  —  The  Supreme  the    Supreme    Court    for  its    opinion 

Court  will  not  answer  a  question  certi-  recommending  the  change.     See  West- 

fied  which  in  effect  seeks  a  decision  of  ern  Union  Tel.  Co.  c.  Ferguson,  26  Ind. 

the  whole  case.     Del  Monte  Min.,  etc.,  App.  213. 

Co.  V.  Last  Chance  Min.,  etc.,  Co.,  171  Division,  —  Where  the  justices  of  the 

U.  S.  55;  U.  S.  V.  Union  Pac.  R.  Co.,  Appellate  Court  qualified  to  sit  upon 

168  U.  S.  505;  Warner  v.  New  Orleans,  the  hearing  of  a  question  presented  to 

167  U.  S.  467;  Cross  V.  Evans,  167  U.  them  are  equally  divided,  the  question 

S.  60;  Graver  v.  Faurot.  162  U.  S.  435.  will  be  certified  to  the  Supreme  Court. 

941*    8.  Graver  v,  Faurot,  162  U.  Hudson  v.  Wood,  (Ind.  App.  1899)  52 

S.  435.  N.  E.  Rep.  612. 

The  certificate  should  be  framed  so  Iowa.  —  Johnson  v.  Marshall,  (Iowa 

as  ro  present  only  the  specific  question  1899)  80   N.   W.   Rep.   395.    See  also 

upon  which  the  certifying  court  is  in  Johnson   v.   Singleton,  (Iowa  1899)  80 

doubt.     Sigafus  v.  Porter,  (C.  C.  A.)  85  N.  W.  Rep.  394;  Connor  v.  Bennke,  100 

Fed.  Rep.  689.  Iowa  748;  Smith  v.  Smith,  99  Iowa  747; 

The  Certifleate  Mnst  Preeent  Only  Is-  Powers  v.   Illinois  Cent.   R.  Co..  97 

m^  of  Law,  which  must  t^  clearly  and  Iowa  736:    Tucker  v,    Anderspn,    97 
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04S.    2.  Quertions  of  Fact.  —  See  notes  i ,  2. 
3.  Abstraot  Onettions.  —  See  note  3. 

Iowa  452;  Estey  v.  Yeimeir,  96  Iowa  c.  215,  ^  i,  no  appeal  shall  be  taken  to 

733.  the  Supreme  Court  from  a  judgment 

LoniriaiMi.  —  See  Pugh  v.  St.  Louis,  where   the  amount    involved    is   less 

etc.,  R.  Co.,  50  La.  Ann.   1378,  cifinji  than  $100,  unless  the  trial  judge  shall 

Consi.  La.  (1898),  art.  loi.  certify   that  the   decision  of  the  case 

New  Jenej.  —  In  New  Jersey  a  Cir-  necessarily  involves  a  decision  of  some 

cult  Court  may  certify  questions  of  law  question  of  law  of  such   doubt    and 

to  the  Supreme  Court  for  an  advisory  difficulty  as  to  necessitate  a  decision 

opinion.     See  Holler  v.  Ross,  67  N.  J.  thereof  by  the  Supreme  Court.     State 

L.  60;  Shepard,  etc..   Lumber  Co.   v.  v.  Kellogg,  97  Wis.  532;  Burkhardt  v. 

Burroughs,  62  N.  J.  L.  469;  Murray  v.  Elgee,  93  Wis.  29.     See  also  Field  v. 

Paterson  R.  Co.,  61  N.  J.  L.  301.  Elroy,  99  Wis.  412;  Dowling  v.  Lanca- 

How  Tork. —  Under  Code  Civ.  Pro.  shire  Ins.  Co,  97  Wis.  50;  Burkhardt 

N.    Y.,   §§   190,   191,  appeals  may,  in  v.  Elgee,  95  Wis.   375:   Independence 

certain  cases,  be  taken  to  the  Court  of  Creamery   Co.    v.    Lockway,   94    Wis. 

Appeals  when  the  Appellate  Division  148;  Leppla  v.  Reed,  94  Wis  307. 

shall  allow  the  same  and  certify  that  in  M5.    1.  Hugh  v.  Si.  Louis,  etc.,  R. 

its  opinion  a  question  of  law  is  involved  Co..  50  La.  Ann.  1378;  Holler  v.  Ross, 

which  ought  to  be   reviewed   by  the  67  N.  J.  L.  60;  Shepard,  etc..  Lumber 

Court  of  Appeals.     See   Stein  way   v.  Co.  v.   Burroughs,  62  N.   J.    L.   469: 

Von  Bernuth,  167  N.  Y.  498;  Porter  v.  Murray  v.  Paterson  R.  Co.,  61  N.  J.  L. 

International  Bridge  Co.,  163  N.  Y.  79;  301;  Matter  of  Westerfield,  163  N.  Y. 

Matter  of  Westerlield,  163  N.  Y.  209:  209;  Mann  v,  Dublin  Cotton  Oil  Co., 

Commercial    Bank  v.   Sherwood,    162  92  Tex.  377. 

N.  Y.  310;  Devlin  v.  Hinman,  161  N.  teffioieiiey  of  Evidenoe.  —  Murray  v. 

Y.  115;  Reed  v.  McCord,  160  N.  Y.  330;  Paterson  R.  Co.,  61  N.  J.  L.  301. 

Matter  of   Robinson,   160  N.  Y.  448;  Exoasiive    DainagM.  —  Whether    the 


Hearst  v.  Shea,  156  N.  Y.  169;  Schenck  damages  assessed  by  a  jury  are  exces- 

V.  Barnes,  156  N.  Y.  316;  Baxter  t'.  Mc-  sive,  is  a  question  of  fact  and  cannot 

Donnell,    154  N.   Y.  432;  Grannan  v.  be  certified.     Murray   v.  Paterson  R. 

Westchester  Racing  Assoc.,  153  N.  Y.  Co.,  61  N.  J.  L.  301. 

449.  2,  Tucker  v.  Anderson,  97  Iowa  452; 

Bhode  Island.  —  Under  Gen.  Laws  R.  Stern  v.  Sample,  96  Iowa  341 ;  Brown 

I.,  c.  238,  §  9,  demurrers  going  to  the  v.  Lloyd,  (Iowa  1897)  73  N.  W.  Rep. 

substance  of  the  cause  may  be  certified  604;  Bunn  v.  New  York,  etc.,  R.  Co., 

from  the  Common   Pleas  Division  to  65  N.  J.   L.  372;  Evans  v.  Daniel,  94 

the  Appellate  Division,  but  demurrers  Tex.  281 ;  Mann  v.  Dublin  Cotton-Oil 

relating  only  to  formal  defects  cannot  Co.,  91  Tex.  617.  92  Tex.  377;  Allen  v, 

be  so  certified.     Miller  v.  Boyden,  22  Tyson-Jones   Buggy  Co.,  91  Tex.  22; 

R.  I.  441.  Cleveland  v.  Carr,  90  Tex.  393;  Dowl- 

Tezai.  —  Under    Rev.    Stat    Texas,  ing  v.  Lancashire  Ins.  Co.,  97  Wis.  50; 

§^  1040,  1041,  a  certificate  of  dissent  is  Burkhardt  v.  Elgee.  95  Wis.  375;  Inde- 

authorized  only  where   the  case  has  pendence  Creamery  Co.  v.  Lockway.  94 

been  finally  settled.    Johnson  v.  Port-  Wis.  148;  Leppla  v.  Reed,  94  Wis.  307. 

wood,  89  Tex.  235.  Beferenoe  to  Brief.  —  The  certificate 

A  certificate  of  dissent  cannot  be  de-  must  contain   within  itself   the  state- 

manded  as  a  matter  of  right  in  cases  ment  of  facts  upon  which  the  question 

where  the  jurisdiction  of  the  Court  of  of  law  arose;  it  is  not  sufficient  for  it 

Appeals  is  final.     McCormick  Harvest-  to  refer  to  a  brief  in  which  the  state- 

ing  Mach.  Co.  v.  Timmons,  (Tex.  Civ.  ment  is  contained.     Buie  v.  Chicago, 

App.  1897)  39  S.  W.  Rep.  384.  etc.,  R.  Co.,  94  Tex.  566. 

Dn  a  certificate  of  dissent  the  Su-  8.  Brown  v.   Lloyd,  (Iowa  1897)  73 

preme  Court  has  no    jurisdiction   to  N.  W.  Rep.  604:  Stein  way  v.  Von  Ber- 

decide  any  question  except  that  upon  nuth,  167  N.  Y.  498;  Matter  of  Robin- 

which  the  judges  of  the  Court  of  Ap-  son,  160  N.  Y.  448;  Schenck  r.  Barnes, 

peals  have  disagreed.     Eustisz^.  Henri-  156  N.  Y.  316;  Hearst  v.  Shea,  156  N. 

etta.  90  Tex.  468;  Classen  v.  Elmen-  Y.  169;  Baxter  v.  McDonnell,  154  N. 

dorf,  90  Tex.  204.  Y.  432;  Grannan  v.  Westchester  Racing 

WiMomiii.  —  Uqder  Li^ws  Wis.  (1895),  Assoc.,  153  N.  Y.  449;  Elvans  »,  Daniel 
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046,    4.  Whole  Case.  —  See  note  i. 
947.    6.  Time  to  Procure  Certificate.  —  See  note  2. 
048.    8.  Form  of  Certificate.  —  See  note  i. 
050.    m.  ExcxpTiOHS  Ordsbed  Heaad  at  OsnsAL  TXBM  — 
Hbw  Yobk  Peactice  —  1.  Introductory.  —  See  note  3, 

054.    rv.  To  SxoimE  TThifobicitt  of  Dboisiov.  —  See  note  2. 

Otiff.     When  Daty  of  Court  to  Oertiiy.  —  See  note  2. 

94  Tex.  281;  Berlin  Iron  Bridge  Co.  Bailey,  104  Iowa  696;  Ramsey  Co.  v. 

V.  San  Antonio,  92  Tex.  388;  Roy  v,  Robert  P.  Lewis  Co.,  77  Minn.  317, 

Whitaker, 92Tex. 346;  Mann  {^.Dublin  The  certificate  must  state  the  facts 

Coi ton-Oil  Co.,  91  Tex.  617;  Cleveland  upon  which  the  question  of  law  arose 

V.  Carr,  90  Tex.  393;  Missouri,  etc.,  so  that   the   court  may  determine    it 

R.  Co.  V,  Belcher,  88  Tex.  549.     See  from    the    statement    alone    without 

also  Allen  v,  Tyson-Jones  Buggy  Co.,  reference  to  the  record,     Dowling  v. 

91  Tex.  22;  State  v,  Hickolc,  90  Wis.  Lancashire  Ins.  Co.,  97  Wis.  50;  Burk- 

161.  hardt  v.  Elgee,  95  Wis.  375;  Independ- 

Tezai.  —  Rev.  Stat.  Tex.  (189s),  art.  ence  Creamery    Co.   v,   Lockway,   94 

1043,  requires  the  court  to  certify  "  the  Wis.   148;    Leppla    v.   Reed,  94  Wis, 

very  question  to  be  decided."     Evans  307. 

V.    Daniel,    94   Tex.  281;    Galveston,  Kow  Tork,  —  A  Question  certified  from 

etc.,  R.  Co.  t*.  Zantzinger,  92  Tex.  365;  the   Appellate   Division    to  the  Court 

Roy  V.  Whitaker,  92  Tex.  346;  Mann  of  Appeals  will  not  be  considered  when 

V,  Dublin  Cotton  Oil  Co.,  91  Tex.  617;  presented  in  terms  admitting  of  one 

Missouri,  etc.,  R.  Co.  v.  Belcher,  88  answer  under  one  set  of  circumstances 

Tex.  549.  and  a  different  answer  under  another, 

Belevanoy  of  QuestionB.  —  The  certifi-  Schenck  v,  Barnes,  156  N.  Y.  316; 
cate  must  state  that  the  questions  Hearst  v.  Shea,  156  N.  Y.  169;  Gran- 
certified  are  involved  in  the  case,  nan  v.  Westchester  Racing  Assoc.,  153 
Brown  v.  Lloyd,  (Iowa  1897)  73  N.  W.  N.  V.  4.19. 

Rep.  604:  Connor  v,  Bennke,  100  Iowa  Each  question  certified  to  the  Court 

748;    Smith   V,   Smith,  99  Iowa  747;  of  Appeals  by  the  Appellate  Division 

Tucker    v.    Anderson,    97   Iowa  452;  should  be  separately  stated,  so  that  it 

Estey  V.  Yetmeir,  96  Iowa  733.  can  be  answered  yes  or  no,     Pevlin  v, 

046.     1.  Mann    v,    Dublin   Cotton-  Hinman,  t6i  N.  Y.  115. 

Oil  Co.,  9T  Tex.  617;  Basset!  v.  Sher-  Only  the  QuMtion Cortifled  will  be  coo- 

rod,  89  Tex.  272.  sidered.    Grannan  v,  Westchester  Rac< 

Several   Questions.  —  Wettermark    v,  ing  Assoc.,  153  ^^•  Y.  449;  Galveston, 

Campbell,  93  Tex.  517.  etc.,  R.  Co.  v.  Jackson,  92  Tex.  638, 

947.     8.  nUnois.  —   Kirkwood    v.  Where  a  case  is  certified  under  Code 

Steele,  168  III.  177;  West  Chicago  Park  Civ.  Pro.  N.  Y.,  g  191,  it  opens  up  the 

Com'rs  V.  Kincade,  64  III.  App.  113.  whole  case  for  review  so  far  as  ques- 

Iowa.  —  Powers  v,  Illinois  Cent.  R.  tions  of    law    are    presented    by  the 

Co.,  97  Iowa  736.  record.      Commercial    Bank  v,  Sher- 

HewYork.  —  In  certifying  cases  from  wood,  T62  N.  Y.  310, 

the  Appellate  Division  to  the  Court  of  950.    8.  See   Battersby  v.   Collier, 

Appeals  application  should  be  made  at  34  N.  Y.  App.  Div.  347;  Sedgwick  v, 

the  term  at  which  the  order  or  judg-  Macy,  24  N.  V.  App.  Div.  i. 

ment  appealed  from  was  made  or  at  954.     8*  Seaboard    Nat,    Bank    v, 

the  next  succeeding  term.     Porter  v.  Woesten,  144  Mo.  407;  Schafer  v.  St. 

International  Bridge  Co.,  163  N.  Y.  79.  Louis,  etc.,  R.  Co.,  144  Mo,  170:  Smith 

Texas.  —  A   Certifloate  of  XMssent   in  v,  Missouri  Pac.  R.  Co.,  143  Mo.  33. 

cases  where  the  decision  of  the  Court  See  also  State  v.  Rombauer,  140  Mo. 

of  Appeals  is  final  will  not  be  granted  121. 

after  a  motion  for  rehearing  has  been  9M.    9.  Smith  v,  Missouri  Pac.  R. 

acted  upon.      McCormick  Harvesting  Co.,  143  Mo.  33. 

Mach.   Co.    z/.   Timmons,   (Tex.   Civ.  It  is  only  where  there  is  a  division 

App.  1897)  39  S.  W.  Rep.  384.  of   opinion    in    the    Appellate    Court 

94S.    1.  Johnson  v.  Singleton,  (Iowa  that  the  case  can  be  certified.    Sea- 

J899)  80  N.  W.   Rep.    394;    Sloss   v.  board  Nat.  Bank  v.  Woesten,  144  Mo. 
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0tl5.    V.  CBETOTuro  C0V8TITUTIOHAL  OiTEBTiOHS.  —  See  note  4. 

407;  Schafer  v,  St.  Louis,  etc.,  R.  Co.,  for  the  purpose  of  having  the  Supreme 

144  Mo.  170.  Court  determine  for  them  what  is  the 

The   question    whether    there    is  a  last    controlling    decision    upon    the 

conflict   must   be  determined    by   the  question.      Seaboard    Nat.    Bank    v. 

Court  of  Appeals.     State  v.  Rombauer,  Woesten,  144  Mo.  407. 

140  Mo.  121.  A   mere  expression  of  doubt  as  to 

Where   the  judges  of  the  Appellate  whether  the  decision  of  the  Appellate 

Court  ate  unanimous  in  their decisioni  Court   is   in   harmony  with  a  former 

they  cannot  certify  the  case  to  the  Su-  opinion  of  the   Supreme  Court  Is  not 

preme  Court  on  the  ground  that  the  sufficient.     Smith  v,  Missouri  Pac.  R. 

question  is  important  and  they  aro  not  Co.,  143  Mo.  33. 

fully  satisfied  with  the  decision  of  the  955.    4.  Kansas.  —  Cases  involving 

Supreme    Court   upon   the   point    in-  the  constiuction  of  the  Constitution  of 

volved.    Schafer  v.  St.  Louis,  etc.,  R.  the  United  Slates  and  acts  of  Coni^ress 

Co.,  144  Mo.  170.  may  be  certified  to  the  Supreme  Court. 

Where  there  is  no  division  in  the  Ap-  See  Chicago,  etc.,  R.  Co.  v,  Campbell, 

pellate  Court  they  cannot  certify  a  case  5  Kan.  App.  423. 
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CERTIORARI. 

8.  I  DEFIVITIOV  —  statutory  Writ.  —  See  note  2. 

9.  Wrlto  «f  BeYiew.  —  See  note  a, 

n.  HATUBE  of  Remedy  —  Eztnunrdinary  Bomody. —  See  note  4. 
10«    See  note  i. 

in.  Office  of  Wbit.  —  See  notes  4,  5,6. 

11.     Tribuud  and  Prooeadingt  Kiitt  Be  Jodidal.  —  See  notes  1 ,  2,  3. 
13.     Matters  Dehors  Beoord.  —  See  note  I. 

IV.  JUBIBDICTIOH  TO  I88UE  Wbit  —  1.  At  Common  Law.  — 
See  note  3. 

IS.     See  note  i. 

2.  TInited  States  Supreme  Conrt.  —  See  note  3. 

§•    8.  See  People  v,  Feitner,  81  N.  5.  Smith  v.  District  Ct.,  24  Uub  164: 

Y.  App.  Div.  118,  wherein  the  court  State  v.  Clifton,  113  Wis.  107  [in  each 

stated  that  there  were  known  to  the  of  which  cases  the  court  ciud  ^  Encyc. 

law  three  writs  of  certiorari:  first,  the  of  Pl.  and  Pr.  10];  Frasher  v,  Rader, 

common-law  writ;   second,  the  statu-  124  Cal.  132;  U.  S.  v.  Mills,  11   App. 

tory  writ  under  the  code;  and  third,  a  Cas.  (D.  C.)  500;   State  t/.   Dunn,  86 

special  statutory  proceeding  to  review  Minn.  301;  State  v.  Dobson,  135  Mo. 

questions  of  taxation,  which  may  be  i;  State  v,  Williams,  70  Mo.  App.  238. 

designated  as  a  writ  of  review  ^  n^tw.  6.  Frasher  v.   Rader,   124  Cal.   132; 

9.     a.    In  Nevada   and  Washington  People  v.  Gary,  196  111.  310;  People  v. 

such   writs    have    been    denominated  Lindblom,  182  111.  241;  Sanner  v.  Union 

writs  of  review.     State  v.  Osburn,  24  Drainage  Dist.,   175  111.  575;  State  v, 

Nev.   187;  State  v,  Moore,  23   Wash.  Moore,  84  Mo.  App.  11;  State  v,  Wil- 

276.  Hams,   70  Mo.   App.   238;    People  v. 

4.  Portland  I'.  P>ickson,  39  Oregon  I  Wurstcr,    149  N.   Y.   549;    People    v, 

[citing  4  Encyc.  of  Pl.  and  Pr  9];  Mc-  Railroad  Com'rs,  4  N.  Y.  App.  Div. 

Adam  v.   Block,  63  N.  J.  L.  508:  Mc-  259;  Vanden  Bos  v.  Douglas  County, 

Aloon  V.  License  Com*rs,  22  R.  I.  191.  11  S.  Dak.  190. 

In     IV^sf    Virginia^    in    civil    cases  11.     1.  Frasher  v.  Rader,    124  Cal. 

where  the  writ  is  made  a  substitute  for  132;  Quinchard  v.  Alameda,  113  Cal. 

a  writ  of  error,  it  dues  not  lie  unless  664;  U.  S.  v.  Mills,  11  App.  Cas.  (D. 

the  amount  in  controversy  exceeds  one  C.)  500;  State  v,  Dunn,  86  Minn.  301; 

hundred  dollars.     Cushwa  v,  Lamar,  State  v.  Madison  County  Ct.,  136  Mo. 

45  W.  Va,  326.  323;  People  v,    Burt,    170  N.  Y.  620; 

to.     1.  Proceedings  in  the  nature  of  People  v.  Commissioners  of  Charities, 

certiorari  regulated    by  the   code  are  etc.,  i  N.  Y.  App.  Div.  3. 

governed  by  the  same  principles  which  8.  People  v,    Burt,    170  N.  Y.  620{ 

formerly  controlled.     Ellis  v.   People,  People  v.  Commissioners  of  Charities, 

15  Colo.  App.  341.  etc..  I  N.  Y.  App.  Div.  3. 

4.  Frasher  v,  Rader,   124  Cal.   132;  8.  State  v.  Madison  County  Cl..  136 

Los   Angeles  v.  Young,  118  Cal.  295;  Mo.  323. 

Quinchard  v,  Alameda,  113  Cal.  664;  13.     1.  Sanner  v.  Union   Drainage 

Sannerv.  Union  Drainage  Dist.,  175  III.  Dist.,  175  111.  575;  Venable   v.  Police 

575;  State  V.  Dunn,  86  Minn.  301:  State  Com'rs,  40  Oregon  458. 

V.  Madison  County  Ct.,  136  Mo.  323;  3.  State  r;.  Johnson,  103  Wis.  591. 

State  V.  Williams,    70  Mo.  App.  238;  13.     1.  People  t/.  Feitner,  81  N.  Y. 

State  V.  Lauder,  (N.  Dak.  1902)90  N.  App.  Div.  118. 

W.  Rep.  564.  8«  Bev.  Stat.  V.  a,  §  71S,  providing 
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14.  3.  State  Courts  — a.  Generally.  — See  note  2. 

15.  b.  Supreme  Courts.  —See  note  i. 

99.  c.  Higher  Courts  OF  Original  Jurisdiction. — See 
note  I. 

9T.    d.  County  and  Probate  Courts.  — See  note  i. 

S3.  V.  Whsh  Wbit  Libs  —  1.  Oranting  of  Writ  Discretionary 
—  a.  Generally.  —  See  note  i. 

that  the  Supreme  Court  and  the  Circuit  diction    to    entertain    proceedings    in 

and  District  Courts  shall  **  have  power  certioraii.    College  of  Physicians,  etc., 

to  issue  all  writs  not  specifically  pro-  v.  Guilbert,  loo  Iowa  213. 

vided  for  by   statute   which   may   be  37.    1.  Sowles  v,  Bailey,  69  Vt.  277. 

necessary  for  the  exercise  of  their  re-  39.     1.  Highway  Com'rs  v,  Barnes, 

spective  jurisdictions  and  agreeable  to  195  III.  43:  People  v.  Campbell,  22  N. 

the  usages  and  principles  of  law,"  au-  Y.  App.  Di^.  170;  Slate  v,  Moore,  54 

thorizes  the  issue  of  writs  of  certiorari.  S.  Car.  556,  in  each  of  which  cases  the 

In  re  Tampa  Suburban  R.  Co.,  168  U.  court  cited ^  Encyc.  of  Fl.  and  Pr.  31, 

S.  583;  In  re  Chetwood,  165  U.  S.  443,  32.     See  also  the  following  cases: 

in  which  latter  case  the  court  said  that  Arizona,  —  Territory  v,  Doan,  (Ariz. 

the  writ  has  not  been  issued  as  freely  1900)  60  Pac.  Rep.  893. 

by  the  Supreme  Court  as  by  the  Court  ArJkansas,  —  Gates  v,  Hayes,  69  Ark. 

of  Queen's    Bench   in   England,   and  518. 

prior  to  the  Act  of   March  3,  1891,  c.  California, — Quinchard  tf.  Alameda, 

517,  36  U.  S.  Stat,  at  L.  826,  the  writ  113  Cal.  664. 

was  ordinarily   used   as   an   auxiliary  Colorado,  —  People  v.  District  Ct.,  28 

process  merely,  but  that  whenever  the  Colo.  218. 

circumstances  imperatively  demand  it  Delaware.  —  Newell  v,   Hampton,  i 

the  writ  will  be  allowed,  as  at  com-  Marv.  (Del.)  i. 

mon  law,  to  correct  excesses  of  juris-  Georgia.  —  Holt    v.    State,    102    Ga. 

diction  and  in  furtherance  of  justice.  569. 

14I»    2.  See  in  support  of  the  text  Illinois,  —  Union  Drainage  Dist.  v. 

State  V,  Johnson,  103  Wis.  591;  Nobles  Volke,  163  III.  243. 

V.  Piollet,  16  Pa.  Super.  Ct.  386.  Louisiana.  —  West  v.  DeMoss.  50  La. 

PumsylTaiiia.  —  Const.  Pa.  1874  did  Ann.  1349;  State  v.  King,  47  La.  Ann. 

not  take  away  the  power  of  the  Su-  231. 

preme  Court  to  remove  causes  from  the  Massachusetts.  —  Ward   v.    Board  of 

Court  of  Oyer  and  Terminer  or  Quarter  Aldermen,    181    Mass.   432;    Beals    v. 

Sessions  b$  certiorari.     Com.  v.  Smith,  James,  173  Mass.  591. 

185  Pa.  St.  553.  Michigan.    —    West    v.    Parkinson, 

1ft.  .  1.    TloridA.   —   Mernaugh    v,  (Mich.  1902)90  N.  W.  Rep.  27;  Meads 

Orlando,  41  Fla.  438.  v.  Belt  Copper  Mines,  125  Mich.  456; 

Hew  ivcuj,  —  Smith  v,  Holshauer,  McNaughton  v.  Evert,  116  Mich.  141; 

(NM.  1902)  52  Atl.  Rep.  308.  Brady   v.    Hay  ward,    114    Mich.    326; 

wliooiiain.  —  State    v,  Johnson,    103  Baudistel     v,    Jackson,     no     Mich. 

Wis.  591.  357;  Wolpert  v.  Newcomb,  106  Mich. 

99.    1.  Alabama. —  Under  Code  Ala.  357. 

(1896),  g  918,  conferring  on  the  Circuit  Missouri,  — State  v.  Henderson,  t6o 

Court  *'  general  superintendence  over  Mo.  190;  State  v.  Shelton,  154  Mo.  670; 

all    inferior    jurisdictions,*'     probate  State  v,  Dobson,   135  Mo.  i;  State  v. 

courts  are  included,  and  the  Supreme  Moore,  84  Mo.  App.  11. 

Court  will   not  in    the   first  instance  Nevada,  —  State  v,  Washoe  County, 

grant  the  writ  when  it  has  not  been  23  Nev.  247. 

sought  from  the  Circuit  Court.     Ex  p.  New  Jersey,  —  Cavanagh  v,  Bayonne, 

Roanoke,  117  Ala.  547.  63  N.  J.  L.  176. 

Oeorgia.  —  Stewart   v.   State,  98  Ga.  New  York,  —  People  v.  Lord,  157  N. 

203.  Y.  408. 

Iowa.  —  Under  McClain's  Code  Iowa,  North  Carolina,  —  Bayer  v.  Raleigh, 

§  769  (Code  Iowa  1897,  §  260),  giving  etc..  Air  Line  R.  Co.,  125  N.  Car.  17. 

to  the  Superior  Court  jurisdiction  in  Pennsylvania,  —  Wallace  v.  Jameson, 

all  civil  matters,  that  court  has  juris-  179  Pa.  St.  94. 
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34.    b.  Discretion  Not  Arbitrary.  —  See  note  i. 

d.  Cause  Must  Be  Shown.  —  See  note  3. 

e.  Must  Be  Beneficial.  —  See  note  4. 

85.   /.  Technical  and  Formal  Errors  Not  Prejudicial. 

—  See  notes  i,  2. 

36.  A.  Public    Detriment  and  Inconvenience.  —  See 
note  I. 

37.  y.  Laches  and  Limitations.  —  See  note  i. 

Texas,  -^  Fitz Williams  v,  Davies,  l8  35.    1.  McAloon  v.  License  Cotn'rs. 

Tex.  Civ.  App.  8i.  22  R.  I.  iqi,  citing  4  Encyc.  op  Pl. 

Vermont.  —  Stevens    v.    Hill,    (Vt.  and  Pr.  34.     See  also  the   following 

1902)    52    Atl.    Rep.    437;    Sowles    v,  cases: 

Bailey,  69  Vt.  277.  Arkansas,  —  Gates  v,  Hayes,  69  Ark. 

IVest    Virginia.    —    Michaelson     v,  518. 

Cautley,  45  W.  Va.  533.  Colorado,  —  Ellis  v.  People.  15  Colo. 

United  States,  —  In  re  Tampa  Subur-  App.  341. 

ban  R.  Co.,  16S  U.  S.  583.  Delaware,  —  Newell   v,  Hampton,  I 

Equitable    ConiideraUons.  —  State    v,  Marv.  (Del.)  i. 

Lawler,  103  Wis.  460.  Georgia,  —  McPherson  v,  St  roup,  roo 

Ezoeptlonal  Cases  ~  Certiorari  Granted  Ga.  228. 

of  Right  —  Delaware,  —  It  is  only  where  Louisiana,  —  Bosio  v,  Picton,  106  La. 

the  writ  is  given  as  a  statutory  remedy  248;  State  v.  King,  49  La.  Ann.  1527; 

that  it  issues  as  a  matter  of  course.  State  v.  King,  47  La.  Ann.  231. 

Newell  V,  Hampton,  l  Marv.  (Del.)  I.  Massachusetts,  —  Beals  v,  James,  173 

34.    1.  State  v.  Dobson,  135  Mo.  i  Mass.  591. 

[citing  4  Encyc.  of  Pl.  and  Pr.  33,  //tV^t> an.  —  McNaughton  v.  Evert, 

34];  Quinchard  v,  Alameda,  113  Cal.  116  Mich.  141;  Brady  v,  Hayward,  114 

664.  Mich.  326. 

The  writ  will  not  issue  to  determine  New  Jersey,  —  Newark  Ledger  Pub. 

the  constitutionality  of  a  statute  if  the  Co.  v,  Newark,  66  K.  J.  L.  184. 

case  is  plainly  directed  to  the  primary  New   York,  —  People  v,   Lantry,  44 

question    whether    the    complaint    is  N.  Y.  App.  Div.  392. 

within  the  statute,  which  is  decisive,  Vermont,  —  Stevens  v.  Hill,  (Vt.  1902) 

and  the  petitioner  abandons  the  aues-  52  Atl.  Rep.  437. 

tion  of  the  sufficiency  of  the  complaint  tVisconsin,  —  State    v.    Circuit    Ct., 

for  the  purpose  of  raising  the  constitu-  (Wis.  1903)  93  N.  W.  Rep.  16. 

tional  question.     Such  an  attempt  to  d.  Newell    r.     Hampton,    i    Marv. 

compel  the  judicial  decision  of  a  ques-  (Del.)  i;  McPherson  v.  Stroup,  100  Ga. 

tion  which  is  not  essential  for  the  vin-  228;  State  v.  King,  47  La.  Ann.  1512: 

dication  of  rights  should  be  discounte-  Brady  v.  Hayward,  114  Mich.  326;  Mc- 

nanced.   Forgerson  v.  Board  of  Health,  Aloon  v.  License  Com'rs,  22  R.  I.  191; 

64  N,  J.  L.  484.  Sowles  V.  Bailey,  69  Vt.  277. 

8*  State  V,  King,  49  La.  Ann.  15^7;  Where  the  granting  of  the  writ  would 

Brady   v.    Hayward,    114  Mich.   326;  blot  out  the   whole  record  of  insoL 

State  V.   Dobson,   135  Mo.  i;  Reed  v.  vency  proceedings  covering  a  period  of 

Sieckenius,  (Tex.  Civ.  App.  iqot)  65  S.  twelve  years,  wherein    property   has 

W.  Rep.  487;  In  re  Tampa  Suburban  become  settled  and  compromises  have 

R.  Co.,  168  U.  S.  583.  been  made,  it  will  be  refused.    Sowles 

Where  the  Writ  Is  Applied  for  in  Behalf  v.  Bailey,  69  Vt.  277. 

of  the  State,  the  reasons  for  its  allow-  36.      1.    Brady    v.    Hayward,    114 

ance  will  be  presumed  to  exist.    State  Mich.  326;  Baudistel  v.  Jackson,  110 

V.  Dobson,  135  Mo.  i.  Mich.  357;  Cavanagh  v.  Bayonne,  63 

4.  Ellis  V,  People,  15  Colo.  App.  341;  N.  J.  L.  176;  People  v,  Hoffman,  166 

McPherson   v.   Stroup,    100  Ga.    228;  N.  V.  462. 

Bosio  V,  Picton,  106  La.  248;  State  v.  37,     1.   Baudistel  v,  Jackson,    110 

Third  Judicial  Dist.  Ct.,  (Nev.  1903)  71  Mich.  357;  Bayer  v,  Raleigh,  etc..  Air 

Pac.  Rep.  664.    See  also  U.  S.  v.  Mills,  Line  R.  Co.,  125  N.  Car.  17;  Sowles  v, 

II  App.  Cas.  (D.  C.)  500.  Bailey.  69  Vt.  277. 
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87.    k.  Criminal  Cases.  —  See  notes  2,  3. 

8.  Denial  of  Writ  by  Statute  —  tf.  When  Writ  Is  Con- 
stitutional Remedy.  —  See  note  4. 

38.  8.  Prooeedingt  of  Wliat  Bodies  or  Penons  — ^.  Inferior 
Court,  Body,  or  Officer.  —  See  note  4. 

SO*    Sec  note  i. 

40.  c.  Probate  Court.  — See  note  i. 

d.  Courts-Martial.  —  See  notes  3,  4. 

41.  4.  Final  A^jadications  ^  a.  As  Common-law  Writ  — 

B«foro  Judgment.  —  See  notes  1,3. 
43.     After  Jadgment.  —  See  note  I. 

b.  As  Modified  Writ  —  (i)  In  Civil  Cases  —  in  General. 
—  See  note  4. 
45.    See  note  i. 

37.    8.  to  Xnable  ^arty  to  Inspeot  Beo*  Pr.  40] ;  People  v,  Phisterer,  66  N.  Y. 

ord. —  In  TVjTtfj  the  writ  will  not  issue  to  App.  Div.  52. 

compel  the  clerk  of  the  Court  of  Crimi-  4.  ICaioaohiiMtts.  —  See     Devlin    v, 

nal  Appeals  to  return  a  transcript  to  Dalton,  171  Mass.  338. 

the  clerk  of  the  trial  court  for  the  pur-  41.     1.  Hendley   v.   Clark,  8   App. 

pose  of   inspection   of  the  record   by  Cas.  (D.  C.)  165;  State  r.  Shelion,  154 

counsel.     Nunnz/.  State,  40  Tex.  Crim.  Mo.  670;  State  v,  Dobson,  135  Mo.  i. 

435.  3.  Hendley  v,  Clark,  8  App.  Cas.  (D. 

8.  State  V,  Dobson,  135  Mo.  i,  citing  C.)  165;  State  v.  Shelton,  154  Mo.  670. 

4  Encyc.  of  Pl.  and  Pr.  37,  and  de-  4d.    1.  Hendley   v,   Clark,   8   App. 

daring  that  the  reason  for  the  allow-  Cas.  (D.  C.)  165;  State  r.  Shelton,  154 

ance  of  the  writ  will  be  presumed  to  Mo.  670. 

exist.  4.  Gauld  v.  San  Francisco,  122  Cal. 

The  General  Enle  Is  that  the  8Ute  Hai  18;  People  v.  District  Ct.,  28  Colo.  218; 

Ko  Bight  to  EoTiew  a  Criminal  Proseen-  Culrer  v.  Travis,  108  Mich.  640:  Crane 

tionin  the  absence  of  express  authority,  7/.  Smith,  (Minn.  1898)  75  N.  W.  Rep. 

and  hence  the  writ  does  not  lie  in  be-  700;  People  v.  Westchester  County,  57 

half  of  the  Slate.    Portland  v.  Erickson,  N.    Y.    App.    Div.    135;     Wallace    v. 

39  Orei^on  i.  Jameson,  179  Pa.  St.  94. 

4.  In  Georgia  the  writ  is  a  constitu-  Hew  York. —  Code  Civ.  Pro.  N.  Y., 

tional    remedy.     Archie    v.   State,   99  §  2122,   subdiv.    i,    provides  that  the 

Ga.  23.  writ  cannot  be  issued  "  to  review  a  de- 

88.  4.  Kirkwood  v.  Washington  termination  which  does  not  finally  de- 
County,  32  Oregon  568  \citinfr^  Encyc.  termine  the  rights  of  the  parties  with 
OF  Pl.  and  Pr.  38];  State  v.  Madison  respect  to  the  matter  to  be  reviewed.'* 
County  Ct.,  136  Mo.  323.  People  v.   Woodruff,  64  N.   Y.    App. 

39.  1.  Pine  Bluff  Water,  etc.,  Co.  Div.  239;  People  v.  Schoonover,  43  N. 
V,  Pine  BluH,  62  Ark.  196;  Frasher  t/.  Y.  App.  Div.  539;  People  o.  Railroad 
Rader,  124  Cal.  132;  U.  S.  v.  Mills,  11  Corners,  4  N.  Y.  App.  Div.  259,  hold- 
App.  Cas.  (D.  C.)  500;  State  v.  Madi-  ingthat  the  action  of  the  board  of  rail- 
son  County  Ct.,  136  Mo.  323;  State  t/.  road  commissioners  in  refusing  to  grant 
W-ishoe  County,  23  Nev.  247.  a  cettificate  of  convenience  and  neces- 

lUnitrationi  —  Board  of  Military  Ex-  sity  is  not  final,  but  that  their  action 

aminers,  ^-  People  v.  Hoffman,  166  N.  in  granting  such  a  certificate  is  final 

Y.  462;  People  V,  Phisterer,  66  N.  Y.  and  reviewable  on  certiorari. 

App.  Div.  52.  45,     1.  People  v.   Garfield   County 

40.  1.  State  v.  Probate  Ct.,  76  Ct.,  26  Colo.  478;  Hendley  v.  Clark,  8 
Minn.  132.  App.  Cas.  (D.  C.)  165;  State  v.  Miller, 

8.  In  HewJeneyit  would  see  that  the  (La.  1903)  33  So.  Rep.  739;  State  v.  St. 

writ  lies.     See  Smith  v,   Wanser,  (N.  Paul,  104  La.  103:  Wallace  v.  Jameson. 

J.  1908)  59  Atl.  Rep.  309.  179   Pa.   St.   94.    See   Meads   v.   Belt 

Hew  York. —  People  v,  Hoffman,  166  Copper  Mines,  125  Mich.  456.     But  see 

N.  Y.  462  \citing  4  Encyc.  of  Pl.  and  State  v.  District  Ct.,  (Mont.  1903)  71 
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46.  tabttitato  for  WHt  of  Error.  —  See  note  I . 

6.  Judgments  Made  Final  by  Statute. —  See  note  5. 

47.  See  note  i. 

6.  Questions    of   Law,    of   Fact,  and  of   Bridenoe. — See 
notes  2,  3. 

48.  7.  Exceptions  Waived  and  Objections  Not  Baised  Below.  — 
See  note  2. 

8.  To  Prevent  Anticipated  Wrong  or  Injury.  —  See  note  3. 
40.    9.  Void  Proceedings.  —  See  notes  i,  2. 

Pac.  Rep.  602,  holding  that  where  an  Michigan,  —  O'Connor  r.  While,  124 

order  is  made  in  excess  of  authority,  Mich.  22. 

and  no  appeal  therefrom  nor  any  other  Minnesota,  —  State  v.  District  Ct.,  83 

adequate  remedy  is  provided,  certiorari  Minn.  464. 

will  lie.  New  Jersey,  —  Brown  v,  Moore,  (N. 

46.  1.  Com.  cr.  Tragle,4  Pa.  Super.  J.  1899)  42  Atl.  Rep.  1063;  Somers  v, 
Ct.  159.  Wescoal,  66    N.   J.  L.    551;    Wait    v. 

6.  Ponxisylvaiiia.  —  Act    Pa.    March  Krewson,  59  N.  J.  L.  71;  Shangnuole 

20,  1810,  §  22,  providing  that  the  judg-  v,  Ohl,  58  N.  J.  L.  557. 

mentof  a  justice  of  the  peace  in  certain  Pennsylvania,  —  Miller  v.  Summers, 

actions  shall  not  be  reviewable,  was  not  13  Pa.  Super.  Ct.  127. 

changed  by  the  Act  of  June  24,  1895,  Rhode    Island,  —  O'Brien    v,    Paw- 

P.  L.  212,  and  it  applies  to  magistrates  tucket,  20  R.  I.  49. 

in  Philadelphia,  who  are  clothed  with  Statamenti  Made  by  Judge  in  BstiinL 

no  other  jurisdiction  than  those  of  an  —  If  questionsof  fact  are  to  be  brought 

alderman   who  is  virtually  a  justice,  before  the  court  in  respect  to  the  hap- 

Carroll   v,    Barnes,   etc.,   Co.,    11    Pa.  penings  at  the  trial,  there  must  be  in 

Super.  Ct.  590.  the  first  instance  a  rule  upon  the  judge 

Kew  York.  —  But  a  decision  of  an  in-  below  specifying  upon  what  points  he 
ferior  tribunal  which  by  statute  is  is  required  to  certify  the  facts.  State- 
made  final  will  be  reviewable  if  it  was  ments  voluntarily  made  by  the  judge 
made  in  bad  faith  or  from  improper  in  his  return  are  nullities.  Smart  v. 
motives  and  without  evidence.  People  North  Hudson  County  R.  Co.,  66  N.  J. 
V.  Peck,  73  N.  Y.  App.  Div.  89.  L.  156. 

A  provision  of  a  statute  that  the  con-  48.    2.  Colomb  v.  Rolling,  106  La. 

firmation  of  an  assessment  *'  shall  be  37;  State  v.   Judges,   50  La.  Ann.  26: 

final  and  conclusive  "  does  not  preclude  State  v.  Gilt,  137  Mo.  627;  Shangnuole 

a  review  to  ascertain  whether  the  in-  v,  Ohl,  58  N.  J.  L.  557;  State  v,  Bur- 

ferior   tribunal   has   kept    within    the  nell,  102  Wis.  232. 

power  conferred  upon  it  bylaw.     Peo-  In  Louisiana  the  writ  of  review  will 

pie  V.  Kingston,  53  N.  Y.  App.  Div.  58.  be   denied   in  the  Supreme  Court  un- 

47.  1.  Matter  of  Fitch.  147  N.  Y.  less  it  appears  that  a  rehearing  of  the 
334.  cause  was  sought  and   denied  in   the 

2.  Behrens  v.  Highway  Com'rs,  169  Court  of  Appeals.     Huddleston  v.  De- 
Ill.  558;  O'Connor  v.  White,  124  Mich,  troit  Timber,  etc.,  Co.,  106  La.  594. 
22;  State  V.  District  Ct.,  83  Minn.  464;  8.  Hamblet  v.  Asbury  Park,  61  N.J. 
Wait    V,    Krewson,    59    N.   J.    L.    71;  L.  502. 

O'Brien   v.    Pawtucket,   20   R.    I.   49;  Hot  Snbstitnte  for  Bill  Quia  Timet. — 

Miller  v.  Summers,  13  Pa.  Super.  Ct.  Quinchard  v,  Alameda,  113  Cal.  664. 

127.  49.     1.  Louisiana.    —   State    v,    St. 

3.  Colorado,  —  Ellis  v.  People,  15  Paul,  104  La.  203;  State  v.  St.  Paul, 
Colo.  App.  341.  104  La.  103;  State  v.  Voorhies,  50  La. 

Illinois.    —    Behrens     v.     Highway  Ann.  671;  State  v,  Barksdale,  50  La. 

Com'rs,  169  III.  558.  *  Ann.   55;  State  v.  Judge,  48  La.  Ann. 

Louisiana.  —  Henkle   v.  Bussey,  50  1380;  State  v.  Recorder,  48  La.  Ann. 

La.  Ann.  1135;  Slate  v.  Barksdale,  50  1375;  State  t/.  Martin,  48  La.  Ann.  1249; 

La.  Ann.  55;  Airey  v,  Pullman  Palace  Stale  v.  Ferguson,  48  La.  Ann.  787. 

Car  Co.,  50  La.  Ann.  648.  Distriot  of  Columbia.  —  See  Bradshaw 

Massachusetts,  —  Devlin    v,    Dalton,  v.  Earnshaw,  11  App.  Cas.  (D.  C.)  495. 

171  Mass.  338.  Disqoallfloation  of  Judge.  —  An  appli- 
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tlO.     See  note  i. 

10.  Where  Other  Remedy  Sxists  —  a.  Generally.  —  See 
note  3. 
51.    b.  Remedy  by  Appeal  —  (i)  Generalfy.  —  Set  note  i. 

cation  which  attempts  to  show  that  the  court  and  there  will  be  no  occasion  to 

judge  was  not  qualified  as  to  citizen-  review     its    proceedings.       Lloyd    v. 

ship  to  review  the  sentence  given  will  Spurrier,  103  Iowa  744. 

noi  be  considered.    State  v.  Recorder,  Whflre  a  City  Charter  Gives  the  Bight 

48  La.  Ann.  1375.  to  8ne  the  City  if  the  board  of  trustees 

49.  S.  Now  York.  —  A  determination  rejects  the  claim,  the  writ  will  not  lie, 
upon  unsworn  testimony  is  void  and  as  a  remedy  by  suit  is  provided.  Peo- 
will  be  reviewed.  People  v.  York,  73  pie  v.  Schoonover,  43  N.  Y.  App.  Div. 
N.  y.  App.  Div.  445.  539. 

Wisoonsiii.  —  Sute    v.    Lawler,    103  Bomodybyligaiiotioa.  —  Xn  New  Jersey 

Wis.  460.                                        t  the  writ  will  not  lie  to  set  aside  a  reso- 

50.  1.  Levadas  7/.  Beach,  (Ga.  1903)  lution  accepting  the  work  of  a  con« 
43  S.  E.  Rep.  418;  Gouldey  v.  Atlantic  tractor,  as  injunction  is  the  proper 
City,  63  N.  J.  L.  537:  Cavanagh  v.  remedy.  Reynolds  v.  West  Hoboken, 
Bayonne,  63  N.  J.  L.  176.     See  also  U.  63  N.  J.  L.  497. 

S.  V.  Mills,  II  App.  Cas.  (D.  C.)  500.  ftl.    1.  State   v,  Moore,  54  S.  Car. 

%,  Arkansas, — Gates    v.   Hayes,   69  556,  n/li*«^4  Encyc.  of  Pl.  and  Pr.  51. 

Ark.  518.  See  also  the  following  cases: 

Colorado.  —  People  v.  District  Ct.,  28  Alabama,  — Ex  p,  Howard-Harrison 


Colo.  218. 

Delaware,  —  Hartman  v.  Wilming- 
ton, I  Marv.  (Del.)  215;  Heweil  v. 
Hampton,  i  Marv.  (Del.)  i. 

Illinois,  —  Harvey  v.  Dean,  62  III. 
App.  41. 

Louisiana,  —  State   v,   St.   Paul,  104 


Iron  Co.,  130  Ala.  185;  Lawler  v,  Ly- 
ness,  112  Ala.  386. 

Arizona,  —  Territory  v.  Doan,  (Ariz. 
1900)  60  Pac.  Rep  893. 

Arkansas,  —  Gates  v,  Hayes,  69  Ark. 
518;  Aven  V,  Wilson,  61  Ark,  287. 

California,  —  Weldon  v,  Superior  Ct., 


La.  280;  Stale  v,  Mayer,  52  La.  Ann.  (Cal.  1903)  71  Pac.  Rep.  502;  Elledge 
255;  State  V,  Judges,  50  La.  Ann.  26;  v,  Superior  Ct.,  131  Cal.  279;  Southern 
State  V.  Judge,  48  La.  Ann.  1380;  State    California  R.  Co.  v,  Superior  Ct.,  127 


V.  Ferguson,  48  La.  Ann.  787;  State  v. 
Allen,  47  La.  Ann.  1600. 

Minnesota.  —  Crane  v.  Smith,  (Minn. 
1898)  75  N.  W.  Rep.  700. 

Nevada,  —  State  v.  Osburn,  24  Nev. 

187. 

New  Jersey,  —  Leh m a n  n  v.  H  udson 
County  Republican  Committee,  62  N. 
J.  L.  574. 

New  York,  —  People  v.  Railroad 
Com'rs,  4  N.  Y.  App.  Div.  259. 

IVashington,  — Stale  v.  Superior  Ct., 
28  Wash.  584. 

IVisconsin,  —  State  v.  Oshkosh,  etc., 
R.  Co.,  100  Wis.  538. 

United  States.  —  In  re  Tampa  Subur- 
ban R.  Co.,  168  U.  S.  583. 

Iowa  Statute.  —  Eels  v.  Bailee,  (Iowa 
1902)92  N.  W.  Rep.  668;  Independent 
Dist.  V.  Taylor,  100  Iowa  617. 

If  there  is  an  adequate  remedy  in 
equity  the  writ  will  not  lie.  Independ- 
ent Dist.  V.  Taylor,  100  Iowa  617. 

Where  a  motion  is  pending  in  the 
court  below  to  set  aside  its  judgment 


Cal.  417;  Stoddard  v.  Superior  Ct.,  108 
Cal.  303. 

District  of  Columbia,  —  Bradshaw  v, 
Earnshaw,  11  App.  Cas.  (D.  C.)  495: 
Hendley  v.  Clark,  8  App.  Cas.  (D.  C.) 
165. 

Georgia,  —  Neal  v.  Fox,  114  Ga.  164. 

///ifwij.  —  White  V.  Wagar,  185  111. 
195;  Sanner  v.  Union  Drainage  Dist., 
175  III.  575;  Okerlind  v.  Fyke,  90  111. 
App.  192;  Harvey  v.  Dean,  62  III.  App. 

41. 

Iowa,  —  Eels  v.  Bailee,  (Iowa  1902) 
92  N.  W.  Rep.  668;  Oyster  v.  Bank, 
107  Iowa  39. 

Louisiana.  —  State  v.  Miller,  (La. 
1903)  33  So.  Rep.  739;  State  v,  St.  Paul, 
104  La.  280;  State  v,  St.  Paul,  104  La. 
103;  State  V.  King,  52  La.  Ann.  1548; 
State  V.  St.  Paul,  52  La.  Ann.  1039; 
State  V.  Mayer,  52  La.  Ann.  255;  Airey 
V.  Pullman  Palace  Car  Co.,  50  La. 
Ann.  648;  Stale  v.  King,  49  La.  Ann. 
1527;  State  V.  Watkins,  49  La.  Ann. 
1056;  State  V.  Perez,  48  La.  Ann.  1348; 


the  writ  will  not  issue,  as  it  is  presumed    State  v.  Martin.  48  La.  Ann.  1249;  State 
that  all  errors  will  be  corrected  by  that    v.  Ferguson,  48  La.  Ann.  787. 

651 


ff4~aa                           CERTIORARI.  Vol.  IV. 

54.     See  note  i. 

A^Md  Ptnding.  —  See  note  2. 
Sm.     (2)  Appeal  Inadequate,  — See  note  I. 

(3)  Coficurrent  Remedies.  —  See  note  2. 

Michigan^  —  McNaughton  v.  Evert,  circumstance  as  to  warrant  the  issuing 

116  Mich.  141.  of  the  writ.     Slate  v.  Superior  Cl.,  sft 

Minnesota,  —  Crane  v.  Smith,  (Minn.  Wash.  584. 

x8^8)  75   N.    W.    Rep.    700;    State  v.  Whsrstiie  Petitioner  Has  Been  Preventsd 

Wiilrich,  72  Minn.  165.  from  Taking  an  Appeal  within  the  re- 

Missouri,  —  State    v.    Smith,    (Mo.  quired  time  by  the  other  party  to  the 

1903)  73  S.  W.  Rep.  aii;  State  v.  Shel*  suit,  he  may  have  the  writ.     Chapman 

ton,    154  Mo.   670;  Stale   v.   Madison  v,  Kane,  97  111.  App.  567. 

County  Ct.,  136  Mo.  323.  2.  Airey  v,  Pullman  Palace  Car  Co., 

Montana,  —  State  v.  District  Ct.,  26  50  La.  Ann.  648;  People  v.  Railroad 

Mont.   378;  State   v.   Second  Judicial  Com'rs,  54  N.  Y.  App.  Div.  615.     Com- 

Dist.  Ct.,  24  Mont.  494;  State  v.  Lena-  pare  Los  Angeles  City  Water  Co.   v. 

han,  17  Mont.  51S.  Superior  Ct.,   124  Cal.  385,   in  which 

Nevada,  —  State  v.  Osburn,  24  Nev.  case  it  was  held  that  an  order  appoint- 

187.  ing  a  receiver  made  without  jurisdic- 

New  Jersey  4  —  Lay  ton     v.    Ocean  tion  may  be  annulled  upon  certiorari, 

Grove  Camp  Meeting  Assoc.,  59  N.  J.  notwithstanding  the  petitioner  has  ap- 

L.  369.  pealed  therefrom. 

New    York,  —  People    v.    Railroad  Slsotion  of  Bemedj.  — *  The  writ  will 

Com'rs,  4  N.  Y.  App.  Div.  259;  People  not    be    granted    where  a  party   has 

V.    New   York  Soc.,   etc.,  (Supm.  Ct.  elected  to  take  an  appeal  when  he  had 

Spec.  T.)  29  Civ.  Pro.  (N.  Y.)  191.  an  option  to  take  either  an  appeal  or  a 

.  South  Carolina.  —  State  v,  Gregory,  certiorari.     Illingworth  v.  Rich,  58  N. 

58  S.  Car.   114;  Sute  v,  Moore,  54  S.  J.  L.  507* 

Car.  556.  A5*     1.  Alabama,  —  Lawler  v.   Ly- 

Texas,  —  Dimmit  County  v.  Salmon,  ness,  112  Ala.  386. 

(Tex.  Civ,  App.   1896)  35  S.  W,  Rep.  Arizona,  —  Territory  v,  Doan,  (Ariz. 

752.  1900)  60  Pac.  Rep.  893. 

Vermont,  —  Stevens    v.    Hill,    (Vt.  Missouri,  —  State    v,   Guinotte,    156 

I902)    52    All.    Rep.   437;    Sowles    v.  Mo.  513;  State  v,  Shellon,  154  Mo.  670. 

Bailey,  69  Vt.  277.  Montana,  —  Slate  v.  Second  Judicial 

Washington,  —  State  v.  Superior  Ct.,  Dist.  Ct.,  24  Mont.  494. 

(Wash.  1902)  70  Pac.  Rep.  256;  State  v.  Compare  Stoddard    v,  Superior  Ct., 

Superior  Ct.,  28  Wash.  677;   State  v,  108  Cal.  303. 

Superior  Ci.,  26  Wash.   278;    Parker  Applications   of   Bnle.  —  Where    the 

V.  Superior  Ct.,  25  Wash.  544.  status  quo  of   the    parties    on   appeal 

IVisconsin.'^StaX't    v,   O'Neill,    104  would  not  be  preserved,  the  appeal  is 

Wis.  227;  State  v,  Oshkosh,   etc.,  R.  not   an    adequate    remedy.     State    v, 

Co.,  100  Wis.  538.  Superior  Ct.,  26  Wash.  278. 

In  Oregon  it  may  issue  when  there  is  If  by  awaiting  the  result  of  an  ap- 

a  right  of  appeal,  but  by  Hill's  Annot.  peal  the  fruits  of  the  litigation  would 

Laws  Oregon,  §   585,  it  is  expressly  be  lost,   the  remedy  by  appeal  is  not 

limited  10  cases  where  the  inferior  tri-  adequate.      State  v,  Superior  Ct.,  26 

bunal,  in  the  exercise  of  judicial  func-  Wash.  278. 

tions,  appears  to  have  exercised  such  The  fact  that  the  profits  of  a  business 

functions  erroneously  or  to  have  ex>  will  have  to  go  to  pay  the  expenses  of 

ceeded  its  jurisdiction  to  the  injury  of  a  receivership  if  an  appeal  is  taken  i> 

some  substantial  right  of  the  petitioner,  not  sufficient  to  make  an  appeal  inade- 

and  nototherwise.     Garnsey  z/.  County  quate,  e'p;!cia11y  if  the  corpus  of  the 

Ct.,  33  Oregon  201.  property  is  not  depreciated  and  if  th? 

64*     1.  State  V.   Guinotte,   156  Mo.  fto/MJ  ^jm?  of  the  parties  is  not  changed. 

513;   State    V,   Shelton,    154   Mo.  670;  State  c/.  Superior  Ct.,  28  Wash.  584. 

State  V.  O'Neill,  104  Wis.  227.  8.  Michaelson  v,  Cautley,  45  W.  Va. 

Insnfflcient  Exonae  for  Not  Appealing.  533. 

—  The  fact  that  if  an  appeal  is  taken  a  Vow  Jenty.  —  Where  a  party  has  the 

business  Wili  lose  profits  is  not  such  a  right  to  bring  an  appeal  or  certiorari, 
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58,  f4)  Substitute  for  Appeal — (a)  GmiarAlly.  «^  See  note  i. 
(b)  By  statute.  —  See  note  7. 

59.  (5)  Appeal  Lost — (a)  Generally.  —  See  notes  I,  2. 
61  •  What  Exonie  Applioatioii  Knit  Contain.  —  See  note  I. 
63.  Tb)  Where  Petitioner  U  Without  Laches.  —  See  note  I. 
641.  (0)  Where  Petitioner  Is  Chiilty  of  Laehoe.  —  See  note  I. 
65*  Hegleot  of  Agent.  —  See  note  I. 

73.     (d)  Pkilnre  to  Perfeot  Appeal  by  Act  of  Third  Party  —  BnlKaienoy  of 
Bzense,  —  See  note  I . 

c.  Remedy  by  Writ  of  Error.  —  See  note  2. 
73.    11.  Where  Ho  Other  Kemedy  Is  Provided.  —  See  note  4. 

and  he  elects  to  bring  an  appeal  and  Colorado,  —  People  v.  District  Ct.,  28 

thereby  has  his  case  tried  de  novo^  he  Colo.  ai8. 

cannot  thereafter  bring  certiorari  to  the  Illinois,  —  Chapman  v.  Kane,  97  111. 

Supreme  Court    to    review  such   de.  App.  567. 

termination.     Illingworth  v.    Rich.  58  North  Carolina.  —  Bayer  v,  Raleigh, 

N.  J.  L.  507.  etc.,  Air  Line  R.  Co.,  125  N.  Car.  17. 

Pennsylyania.  —  Act  Pa.  May  9, 1899,  Appeal  Abandoned.  —  The  writ  may 

directs  that  all  appellate   proceedings  be  issued  when  the  appeal  has  been 

shall   be  called  appeals.     Under  this  abandoned.     State  v,   Pettigrew,  (La. 

statute  it  is  necessary  to  examine  the  1902)33  So.  Rep.  ito. 

record  of  each   case    and    determine  61.    1.  Colorado.  —  A  parly  may  not 

whether  it  is  in  fact  an  appeal,  a  writ  disregard  plain  statutory  remedies  and 

of  error,   or  a  writ  of  certiorari,  and  then  receive  as  a  reward  for  his  laches 

deal    with    it   accordingly.     Com.    v,  extraordinary     relief     by     certiorari. 

Tragle,  4  Pa.  Super.  Ct.  159.  People  v.  District  Ct.,  28  Colo.  218. 

59,     1.   Arizona,   —   Territory    v,  Illinois.  —  If  an  unjust  judgment  has 

Doan,  (Ariz,  1900)  60  Pac.  Rep.  893.  been  rendered  against  a  partyr,  and  he 

Arkansas,  —  Merchants*,  etc.,  Bank  has  not  been  negligent  and  has  been 

V,  Fitzgerald,  61  Ark.  605.  prevented   by  the  other  party  to  the 

District  of  Columbia,  —  Hendley   v,  suitfromappealing  within  the  statutory 

Clark,  8  App.  Cas.  (D.  C.)  165.  time,  the  writ  will  issue.     Chapman  v. 

Louisiana,  — >  State  v,   Rost,    52   La.  Kane,  97  111.  App.  567.     See  also  Chi- 

Ann.  984.  cago  World  Book  Co.  v.  Brewer,  57  111. 

Michigan,  —  John  Hancock  Mut.  L.  App.  526,  wherein  it  was  held  that  in- 

Ins.  Co.  V,  Hill,  loS  Mich,  129.  sufficient  excuses  were  alleged. 

Missouri. — States.  Shelton,  154  Mo.  69*    1.  Chapman   v,   Kane,  97  111. 

670;  Slate  V,  Williams,  70  Mo.  App.  238.  App.  567. 

Montana,  —  State  v.  Second  Judicial  64.    1.  Colorado,  —  People  v,   Dis- 

Dist.  Ct.,  22  Mont.  241,  trict  Ct.,  28  Colo.  218. 

iahetitute  for  Votion  to  Dlimiss  Appeal.  JVorth  Carolina.  —  Bayer  v,  Raleigh, 

—  State  V.  Ferguson,  48  La.  Ann.  78J.  etc.,  Air  Line  R.  Co.,  125  N.  Car.  17. 

In  New  Jersey,  by  statute,  the  writ  is  66.    1.  Ignorance  or  Inadvertenoe  of 

made  a  substitute  for  a  writ  of  error.  Attorney.  —  See  Bayer  t;  Raleigh,  etc.. 

Dowd  V,  Jones,  59  N.  J.  L.  367.  Air  Line  R.  Co.,   125  N.  Car.  17,  in 

In  Pennsylvania  an  appeal  taken  from  which  case  the  writ  was  allowed  be- 
an order  of  court  striking  off  the  satis-  cause  the  appeal  was  not  perfected  on 
faction  of  a  judgment  amounts  to  a  account  of  the  neglect  of  counsel, 
common-law  certiorari  and  must  be  Compare  Boyer  v.  Garner,  116  N.  Car. 
treated  as  such.  Shoup  v,  Shoup,  (Pa.  125, 
1903)  54  Atl.  Rep.  476,  73.    1.  Bayer  v,  Raleigh,  etc..  Air 

7.  Merrell  v,  McHone,  126  N.  Car.  Line  R.  Co.,  125  N.  Car.  17. 

528;  Rothchild  v,   McNichol,    121    N.  8.  Bradshaw  v,  Earnshaw,  11  App. 

Car.  284.  Cas.  (D.  C.)  495;  Harvey  v.  Dean,  62 

59.    1.  Bayer  v.  Raleigh,  etc..  Air  III.  App.  41. 

Line  R.  Co.,  125  N.  Car.  17.  73,      4.    Arizona.    —   Territory    v, 

2.  Arkansas.  —  Merchants,  etc.,  Bank  Doan,  (Ariz.  1900)  60  Pac.  Rep.  893. 

V*  FItsgerald,  61  Ark.  60$.  California,  —  Quinchard  v.  Alameda, 
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75.  12.  Judicial  and  noiyudioial  Acts  —  a.  Judicial  Acts.  — 
See  note  i. 

76,  See  note  2. 


113  Cal.  664;  Frasher  v,  Rader,  124 
Cal.  132. 

Colorado,  —  Lolo£f  v.  Heath,  (Colo. 
1903)  71  Pac.  Rep.  1 1 13. 

Florida,  —  Mernaugh  v,  Orlando,  41 
Fla.  433. 

Georgia.  —  Warren  v.  Oliver,  11 1  Ga. 
807;  Howell  V.  Allen,  106  Ga.  16. 

Illinois,  —  Sanner  v.  Union  Drainage 
Disc,  175  111.  575. 

Minnesota.  —  Crane  v.  Smith,  (Minn. 
1898)  75  N.  W.  Rep.  700:  State  v.  Dunn, 
86  Minn.  301 ;  State  v.  District  Ct.,  83 
Minn.  464;  State  v.  Probate  Ct.,  83 
Minn.  58;  States.  Probate  Ct..  76  Minn. 
132;  State  V,  Willrich,  72  Minn.  165. 

Missouri,  — r  State  v.  Moehlenkamp, 
133  Mo.  134. 

Montana.  —  State  v.  District  Ct., 
(Mont.  1903)  71  Pac.  Rep.  602:  State  v. 
Second  Judicial  Dist.  Ct.,  22  Mont. 
241. 

Pennsylvania,  —  Com.  v,  Tragle,  4 
Pa.  Super.  Ct.  159. 

Rhode  Island.  —  Sherry  v.  O'Brien, 
22  R.  I.  319. 

Tennessee.  —  Hayden  v.  Memphis, 
100  Tenn.  582. 

Utah.  —  Hansen  v.  Anderson,  21 
Utah  286. 


Massachusetts,  —  Morse  v,  Norfolk 
County,  170  Mass.  555. 

Minnesota,  —  Slate  v.  Dunn,  86  Minn. 
301. 

Montana,  —  State  v.  District  Ct., 
(Mont.  1902)  70  Pac.  Rep.  516. 

Nevada.  —  State  v.  Osburn,  24  Nev. 
187. 

New  York.  —  People  v.  Burt,  170  N. 
Y.  620;  People  V.  Railroad  Com'rs,  158 
N.  Y.  421;  People  v.  Queens  County, 
153  N.  Y.  370:  People  v.  Burt,  65  N. 
Y.  App.  Div.  157;  People  v.  Simonson, 
66  N.  Y.  App.  Div.  18;  People  v.  Gil- 
foyle,  65  N.  Y.  App.  Div.  498;  People 
v.  Flood,  64  N.  Y.  App.  Div.  209;  Peo- 
ple V.  Conway,  59  N.  Y.  App.  Div.  329; 
People  V.  Woodruff,  54  N.  Y,  App. 
Div.  i;  People  v.  Shaw,  34  N.  Y.  App. 
Div.  61;  People  r.  Railroad  Com'rs.  32 
N.  Y.  App.  Div.  179;  People  v.  Bush, 
22  N.  Y.  App.  Div.  363;  People  v. 
Austin.  20  N.  Y.  App.  Div.  i;  People 
V.  Lauterbach,  7  N.  Y.  App.  Div.  293: 
People  V.  Wright.  7  N.  Y.  App.  Div. 
185;  People  V.  New  York,  etc..  Bridge. 
I  N.  Y.  App.  Div.  186;  People  v.  Com- 
missioners of  Charities,  etc.,  i  N.  Y. 
App.  Div.  3. 

Washington,  —  Browne   v.   Gear,  21 


Wisconsin,  —  State  v.  Circuit  Ct..  108  Wash.  147. 

Wis.  77.  Test  of  ladidal  Acts.  —  To  render  the 

EzoeM  of  Jnrifldiotion.  —  The  writ  will  proceedings  of  such  tribunal  judicial 
lie  to  review  an  amendatory  order  sub-  they  must  affect  the  legal  or  property 
sequent  10  final  judgment,  when  the  rights  of  the  citizen  in  a  manner  anal- 
jurisdiction  of  the  court  to  make  the  ogous  to  the  procedure  of  courts  acting 
order  is  challenged  and  there  is  no  judicially.  State  v,  Dunn,  86  Minn, 
other  remedy.  People  v.  Arapahoe  301. 
County,  9  Colo.  App.  41.  76.    2.  Yarioni    Judicial    Acts.  —  A 

75.    1.  State  v.   Harrison,  141  Mo.  proceeding   to  discontinue  a  street  is 

12;  State  v.  Washoe  County,  23  Nev.  judicial.     People   v.   Shaw,   34   N.  Y. 

247,  in  each  of  which  cases  the  court  App.  Div.  61. 

cited  4  Encyc.  of  Pl.  and  Pr.  74  et  A  decision  of  ihe  railroad  commis- 

seq.     See  also  the  following  cases:  sioners  of   New   York   in   granting  a 

Arkansas.  —  McConnell  v.  Arkansas  certificate  that  public  convenience  and 

Brick,   etc.,   Co.,   70  Ark.   568;    Pine  necessity  required  the  construction  of 

Bluff  Water,  etc.,  Co.  v.  Pine  Bluff,  62  the   proposed   railroad   is   reviewable. 

Ark.  196.  People  v.   Railroad  Com'rs,  40  N.  Y. 

California.  —  Brown    v.    San    Fran-  App.  Div.  559,  affirmed  160  N.  Y.  202. 

CISCO,  124  Cal.  274;  Frasher  v.  Rader,  A     determination     by    the    special 

124  Cal.  132;  Lorbeer  v.  Hutchinson,  auditor    as   to  the   proper  county   in 

III  Cal.  272.  which    to    assess     taxes    is    judicial. 

Colorado.  —  Land  Commissioners  v.  State  v.  Dunn,  86  Minn.  301. 

Carpenter,  16  Colo.  App.  436.  Depriving  one  who  under  the  statute 

Idaho.  —  Adleman  v.  Pierce,  (Idaho  has  the  right  to  a  defense  by  counsel 

1898)  55  Pac.  Rep.  658.  of  such  right  will  be  reviewed.    People 

Illinois.  —  Harvey   v.    Dean,  62  111.  v.  Flood,  64  N.  Y.  App.  Div.  209. 

App.  41.  Under  a  statute  which  provides  Iba^ 
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77.  See  note  i. 

78.  See  note  i. 

Appointment  of  Ofioen.  —  See  note  3. 

79.  Bomoyal  of  Oflloeri.  —  See  note  I . 

b.  Nonjudicial  Acts  —  (i)  Generally. 


See  note  5. 


a  member  of  the  fire  department  can-  Co.  v,  Douglass,  (Nev.  1900)  63  Pac. 
not  be  removed  for  misconduct  by  ihe  Rep.  38;  State  v,  Washoe  County,  23 
boird  of  fire  commissioners  until  after    Nev.  247. 


an  opportunity  of  making  his  defense, 
a  decision  by  such  board  is  judicial. 
People  V.  Flood,  64  N.  Y.  App.  Div. 
209. 

County  commissioners  acting  as  a 
board  of  equalization  exercise  judicial 
functions  in  passing  upon  valuations 
of  property  returned  by  the  assessor. 
Lewis  V.  Bishop,  19  Wash.  312. 

T7.  1.  Devlin  v,  Dalton,  171  Mass. 
338;  State  V,  Washoe  County,  23  Nev. 
247. 

In  Hew  Jersey  the  writ  will  not  lie  to 


New  Kpr>fc. -- People  v.  Brady,  166 
N.  Y.  44;  People  v.  Gleason,  63  N.  Y. 
App.  Div.  435;  People  v.  Conway,  59 
N.  Y.  App,  Div.  329;  People  v.  Van 
Alstyne,  53  N.  Y.  App.  Div.  i;  People 
V.  Lauterbacb,  7  N.  Y.  App.  Div.  293; 
People  V.  Manhattan  State  Hospital, 
5  N.  Y.  App.  Div.  249. 

Applications  of  Bole.  —  The  act  of  a 
school  board  in  dismissing  a  janitor  is 
not  judicial.  People  v,  Simonson,  66 
N.  Y.  App.  Div.  18. 

A  board  of  fire  commissioners,  whose 


determine  whether  an  amendment  had  duty  it  is  to  decide  whether  three- 
been  adopted  into  the  state  constitu-  fourths  of  the  property  owners  in  a 
tion,  as  such  a  question  is  political  and  certain  block  have  petitioned  for  a  per- 
not  judicial.  Bott  v,  Wurts,  63  N.  J.  mit  to  build  a  blacksmith  shop,  does 
L.  289  notexercise  judicial  functions  in  grant- 

T8.     1.  State  v.  Harrison,  141   Mo.  ing  a  permit.     Frasher  1/.  Rader,  124 

12;  State  v,  Washoe  County,  23  Nev.  Cal.  132. 

247.  Examining    commissioners     acting 

A  judicidl  decision  must  be  one  that  under  the  civil-service  law  are  not  ju- 

declares  the  law  and  decides  the  rights  dicial    officers,    nor  do   they   perform 

of  parties  under  it.     Frasher  z/.  Rader,  judicial  functions.     People  v.   Roose- 


T24  Cal.  132. 

8.  Hoiyadicial  Acts.  —  State  v.  Harri- 
son, 141  Mo.  12. 

79.  1.  Daily  v.  Chosen  Freehold- 
ers, 58  M.  J.  L.  319. 

Officer  Bemovable  at  PloMure.  —  The 
rule  is  otherwise  if  the  officer  may  be 
removed  at  pleasure.  People  v.  Con- 
way, 59  N.  Y.  App.  Div.  329. 

Sevooation  of  Teacher's  Cortifloate. — 
In    Washington    the    decision    of    the 


velt.  19  N.  Y.  App.  Div.  431. 

The  action  of  a  civil-service  commis- 
sion in  making  rules  for  classifications 
is  not  judicial.  People  v.  Burt,  65  N. 
Y.  App.  Div.  157. 

The  establishment  of  fire  districts  by 
boards  of  supervisors  is  a  legislative 
act.  People  v.  Queens  County,  14  N. 
Y.  App.  Div.  608. 

The  refusal  of  a  police  commissioner 
to  grant  a  theatrical  license  is  not  re- 


superintendent  of    public   instruction     viewable.     Armstrong  zr.   Murphy,  65 
revoking  a  teacher's  certificate  is  ju-     N.  Y.  App.  Div.  126. 


dicial  and  subject  to  review.     Browne 
V.  Gear,  21  Wash.  147. 

6.  State  V.  Harrison,  141  Mo.  12,  cit- 
ing 4  Encyc.  of  Pl.  and  Pr.  79.  See 
also  the  following  cases: 


In  letting  a  contract  to  do  public 
work  a  city  council  performs  an  ad- 
ministrative act.  Adleman  v.  Pierce, 
(Idaho  1898)  55  Pac.  Rep.  658. 

The  appointment  of  a  special  marshal 


California,  —  People  v.  Contra  Costa     by  a  town  council  is  not  a  judicial  act. 


County,  122  Cal.  421;  Lorbeer  v, 
Hutchinson,  iii  Cal.  272. 

Idaho,  —  Adleman  v.  Pierce,  (Idaho 
1898)  55  Pac.  Rep.  658. 

Minnesota.  —  State  v,  Clough,  64 
Minn.  378. 

Missouri,  —  Slate  v,  Shelton,  154  Mo. 
670. 

Nevada.  -^  Soiit)iern    Development 


Lorbeer  v.  Hutchinson,  in  Cal.  272. 

The  action  of  county  commissioners 
in  approving  a  bill  is  not  judicial. 
Morse   v,  Norfolk  County,  170  Mass. 

555. 

A  board  of  examiners  whose  duty  it 
is  to  ascertain  whether  a  military  officer 
is  competent  is  not  a  judicial  body. 
Devlin  v,  Dalton,  171  Mass.  338. 
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80.  (2)  Ministerial  and  Executive  Acts,  —  Sec  note  2. 

81,  iMaing  Ezeoution.  —  See  note  I. 
CaAYEMing  Votat.  — ^  See  note  2. 

(3)  Legislative  Acts.  —  See  note  3. 

c.  Discretionary  Acts.  —  See  note  4. 

Audit   and   Allowanoe.  —  Matter    of  81.    1.  People  i/.  Simonson,  66  N. 

Lanehart,  32  N.  Y.  App.  Div.  4.  Y.  App.  Div.  18;  People  v,  Conway,  59 

But  where  the  claim  pretended  vests  N.  Y.  App.  Div   329 

the  auditing  body  with  authority   to  S.  Stale    v,   Osburn,   24    Nev.    187; 

exercise  judgment  and  requires  deter-  People  v,  Austin,  20  N.  Y.  App.  Div.  i. 

mination  based  upon  conflicting  tesii-  Canvaii  by  Court. — A  justice  of  the 

mony  and  inferences  arising  therefrom,  peace  acting  as  an  inspector  of  an  elec- 

whatever  right  of  review  exists  must  tion  does  not  exercise   judicial  func- 

be  by  certiorari.     Matter  of  Lanehart,  tions.     People  v.  Bush,  22  N.  Y.  App. 

32  N.  Y.  App.  Div.  4.  Div.  363. 

80.    2. -i4r>tfl«jaj.— Pine  Bluff  Water,  Z,  Arkansas.  —  "PXn^    Bluff    Water, 

etc.,  Co.  V.  Pine  Bluff,  62  Ark.  196.  etc.,  Co.  v.  Pine  Bluff,  62  Ark.  196. 

Colorado.  —  State    Board    of    Land  California.  —  Brown    v.    San    Fran- 

Com'rs   V,   Carpenter,    16  Colo.  App.  cisco,  124  Cal.  274;  People  v.  Contra 

436.  Costa  County,  122  Cal.  421:  Qainchard 

Idaho.  — Adleman  v.  Pierce,  (Idaho  v.  Alameda,  113  Cal.  664. 

1898)  55  Pac.  Rep.  658.  Idaho.  —  Adleman  v.  Pierce,  (Idaho 

Illinois.  —  Harvey   v.   Dean,   62  111.  1898)  55  Pac.  Rep.  658. 

App.  41.  Illinois,  —  Harvey  v.   Dean,  62  III. 

Massachusetts, —  Flanders  v,  Roberts.  App.  41. 

182  Mass.  524.  Nevada.  —  State  v.  Osburn,  24  Nev. 

Missouri.  —  State   v.    Harrison.    141  187. 

Mo.  12;  State  v.  Madison  County  Ct.,  New   York.  —  People  v.  Conway,  59 

136  Mo.  323.  N.  Y.  App.  Div.  329;  People  v.  Queens 

Nevada.  —  State  v.  Osburn,  24  Nev.  County,  14  N.  Y.  App.  Div.  608;  Peo- 

187;  State  V.  Washoe  County,  23  Nev.  pie  v.   Lauterbach,  7  N.  Y.  App.  Div. 

247.  293;  People  V,   Brady,    166  N.  Y.  44; 

Nexv  York.  —  People   v.   Brady,  166  People   v.   Queens  County,  153  N.  Y. 

N.   Y.  44;  People  v.  Queens   County,  370. 

.153  N.  Y.  370;  People  v.  Burt,  65  N.  Y.  4.  California.  —  Brown  v,  San  Fran- 

App.  Div.  157;  People  v.  Conway,  59  cisco,  124  Cal.  274. 

N.  Y.  App.  Div.  329;  People  v.  Feeney,  Illinois,  —  Harvey   v.    Dean,  62   111. 

43   N.   Y.    App.   Div.  376:    People   v.  App.  41. 

Bush,  22  N.  Y.  App.  Div.  363;  People  Louisiana,  —  State  v.  Barksdale,   50 

V.  Austin,  20  N.  Y.  App.  Div.  i;  Peo-  La.  Ann.  55. 

pie  V.  Queens  County,  14  N.  Y.  App.  Missouri.  —  State  v.  Madison  County 

Div.  608;  People  v.  Lauterbach,  7  N.  Ct.,  136  Mo.  323. 

Y.  App.  Div.  293;  People  v.  Commis-  Nevada.  —  Slate    v.    First    Judicial 

sioners  of  Charities,  etc.,  I  N.  Y.  App.  Dist.,  (Nev.  1901)  66  Pac.  Rep.  743. 

Div.  3.  New    York. — Jordan    v.    Board    of 

IVest  Virginia. —  Dunlevy  v.   Mar-  Education,  (C,  PI.  Spec.  T.)  14  Misc. 

shall  County  Ct.,  47  W.  Va.  513.  (N.  Y.)  119;  People  v.  Conway,  59  N. 

Making  of  Contracts.  —  Adleman  v.  Y.  App.  Div.  329;  Peoples.  Woodruff, 
Pierce,  (Idaho  1898)  55  Pac.  Rep,  658.  54  N.  Y.  App.  Div.  i;  Matter  of  Lane- 
Examination  of  Teachers.  —  A  board  hart,  32  N.  Y.  App.  Div.  4;  People  v. 
of  examiners  whose  duty  it  is  to  ex-  Roosevelt,  19  N.  Y.  App.  Div.  431; 
amine  applicants  to  teach  in  the  city  of  People  v.  Commissioners  of  Charities, 
New  York  is  not  a  judicial  body  and  etc.,  i  N.  Y.  App.  Div.  3;  Armstrong 
does  not  exercise  judicial  functions  in  v.  Murphy,  65  N.  Y.  App.  Div,  126. 
making  its  appointments.  Walker  v.  Pennsylvania.  —  Shoup  v.  Shoup, 
Maxwell,  68  N.  Y.  App.  Div.  196.  (Pa.  1903)  54  Atl.  Rep.  476. 

Penitentiary  Commiuionen  have  only  Acting    on    Oonflicting   Evidraoe.   — 

executive     and     ministerial     powers.  Where  an  application  for  certiorari  is 

McConnell   v.   Arkansas    Brick,    etc.,'  brought  on  the  ground  that  the  verdict 

Co.,  70  Ark.  568,  is  contrary  to  the  evidence,  the  court 
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8S«    See  note  i . 

Setting  Af Ido  Vordiet  —  Oranting  Vefw  Trial  —  Vaoating  Jadgmant.  — 
See  note  4. 

84.     Highway  Prooaedingt.  —  See  note  I. 
AMMimaiit  ProoeedlngB.  —  See  note  2. 

d.  Resolutions   and   Ordinances   of    Municipal 
Departments.  —  See  note  3. 
8tl,     See  note  i. 
86.    13.  Prooeedinga  Aocordiiig  to^  or  Bifforent  from,  Common  Law 

—  a.  According  to  Common  Law.  —  See  note  i. 


will  not  interfere  with  the  discretion  of  to  issue  bonds  for  the  purpose  of  con- 

the  trial  judge  if  the  evidence  was  con-  stnicting  waterworks  and  an  electric- 

flicting  on  material  issues  in  the  case,  light   plant  is  not  judicial.     State  v, 

Hilton,  etc.,  Lumb<^r  Co.  v,  Browning,  Osburn,  24  Nev.  187. 

105  Ga.  841.  The  granting  of  a  franchise  to  con- 

Further  lilnstrationB  of  Disoretionary  struct  a  wharf  is  not  judicial.     People 

Acts.  —  The  granting  or  refusal  of  bail  v.  Contra  Costa  County,  122  Cal.  421. 

is  a  matter  resting  in  the  sound  discre-  The  determination  whether  a  street 

tion  of  the  court,  and  will  not  be  re-  shall  be  opened  or  closed,  widened  or 

viewed   unless  it  appears    that  such  contracted,  is  a  legislative  act.     Brown 

discretion  has  been  abused.     State  v,  v.  San  Francisco,  124  Cal.  274;  Quin- 

Madison  County  Ct.,  136  Mo.  323.  chard  z/.  Alameda,  113  Cal.  664. 

Dismissing  an  inspector  of  buildings  The  act  does  not  cease  to  be  legisla- 

by  the  commissioner  is  a  discretionary  live  because  the  members  of  the  city 

act.     People  v,   Guilfoyle,   65   N.   Y.  council  are  required  to  exercise  their 

App.  Div.  498.  judgment  in  determining  whether  an 

Under  a  provision  that  the  members  improvement   shall  be   made.     Quin- 

of  a  board  of  health  **  shall  be  entitled  chard  v.  Alameda,  113  Cal.  664. 

to  receive  for  the  services  rendered  by  The  writ  will  lie  to  review  proceed- 

them  such  fair  and   reasonable  com-  ings  of  a  county  board  changing  the 

pensaiion  as  shall  be  fixed  by  the  board  site  of  a  court  house.    Way  v.  Fox,  109 

of  trustees.*'  the  writ  will  not  lie  be-  Iowa  340. 

cause  the  board  made  no  decision  or  85.  1.  New  Jersey.  —  Bloomfield 
determination  and  did  not  pass  upon  Tp.  v.  Glen  Ridge,  55  N.  J.  Eq.  505. 
the  fairness  or  reasonableness  of  the  The  writ  may  be  brought  to  test  the 
amount  claimed  by  the  relator,  theieby  validity  of  a  municipal  ordinance  pro- 
declining  to  exercise  its  judgment,  viding  for  the  payment  of  an  official 
People  V.  Haverstraw,  11  N.  Y.  App.  salary.  Christee  v,  Bayonne,  64  N.  J. 
Div.  108.  L.  191. 

83.  1.  McNaughton  v.  Evert,  116  The  writ  will  lie  to  review  the  pas- 
Mich.  141;  State  V,  Madison  County  sage  of  an  ordinance  which  was  not  in- 
Ct.,  136  Mo.  323;  Matter  of  Lanehart,  troduced  at  least  three  days  before  its 
32  K.  Y.  App.  Div.  4.  passage,  as  required  by  statute.     Dela- 

4.  Sute  V,  Madison  County  Ct.,  136  ware,  etc.,  Tel.,  etc.,  Co.  v,  Pensanken 

Mo.  323.  Tp.,  67  N.  J.  L.  531. 

84.  1.  Brown  v,  San  Francisco,  124  Where  the  city  council  is  sole  judge 


Cal.  274. 
8.  Brown  v,  San  Francisco,  124  Cal. 

274. 


of  the  election  arid  qualification  of  its 
members,  its  action  in  seating  a  mem- 
ber is  final  and  conclusive,  and  a  reso- 


8.  State  V,  Osburn,  24  Nev.  187  [nV-    Intion  offered  in  a  succeeding  council 


ing  4  Encyc.  of  Pl.  and  Pr.  84];  Peo- 
ple V.  Contra  Costa  County,  122  Cal. 
421;  Quinchard  r.  Alameda,  113  Cal. 
664:  People  V.  Queens  County,  14  N. 
Y.  App.  Div.  608. 

Legislative  Sesolutiona  and  Ordinanoet. 
—  A  determination  of  the  city  council 


to  strike  from  the  roll  the  name  of 
a  member  seated  by  the  preceding 
council  whose  term  is  not  expired  may 
be  reviewed  by  certiorari  before  any 
action  is  taken  upon  the  resolution. 
Roberts  v,  Camden,  63  N.  J.  L.  186. 
86*    1.  State  v.  Lawler,  103  Wis.  460. 


Supp.  PI.  &  Pr— 42 


657 


87-98  CERTIORARI.  Vol.  IV. 

87.    b.  Not  According  to   Common   Law  — Summary 
Proceedings.  — See  note  i. 

89.  Attaehment  AeU.  —  See  note  I. 

90.  14.  Want  or  Excess  of  Jurisdiction  —  a.  Whether  Writ 

Lies  for  Other  than  Jurisdictional  Errors.  —  See  note  i. 

91.  b.  General  Rule  as  to  Jurisdictional  Errors. — 

See  note  2. 
93.     See  note  i./ 

Frooaadingi  Without  Proper  Votioe.  —  See  note  2. 

8T.    1.  Roberts  v.  Shafer,  63  N.  J,  North  Dakota,  —  State   v,   Lauder, 

L.  182 :  Sute  V.  Lawler,  103  Wis.  460.  (N.  Dak.  1902)  90  N.  W.  Rep.  564. 

§9*     1.  S.  K.  Martin  Lumber  Co.  v.  Pennsylvania,  —  Young  v,  Trunkley, 

Menominee  Circuit  Judge,  116  Mich.  22  Pa.  Co.  Ct.  127. 

354.  South  Dakota,  —  Kirby  v.  Circuit  Ct., 

00.  1.  State  V,  Woodson,  161   Mo.  10  S.  Dak.  38. 

444;  Garnsey  v.  County  Ct.,  33  Oregon  Utah,  —  Hansen    v.    Anderson,    21 

201   [in  each  of  which  cases  the  court  Utah  286. 

cited  4   Encyc.   of   Pl.    and    Pr.  90];  Wisconsin, — State    v.    Circuit    Ct.. 

Lancaster  v.  State,  90  Md.  215:  State  (Wis.  1903)93  N.  W.  Rep.  16. 

V,  Shelton,  154  Mo.  670;  State  v.  Gill,  Defeot  of  Jnrisdiotioii. — Jurisdiction 

137  Mo.  627;  State  v.  Second  Judicial  to  bind  over  is  established  if  there  is 

Dist.  Ct.,  24  Mont.  494;  Miller  v.  Sum-  any  evidence  before  a  magistrate  that 

mers,  13  Pa.  Super.  Ct.  127;  Com.  v,  the  crime  was  committed  by  the  de- 

Tragle.  4  Pa.  Super.  Ct.  159.  fendant.    People  v.  City  Prison,  (Supm. 

Axliona.  —  Territory  v,  Doan,  (Ariz.  Ct,  Spec.  T.)  37  Misc.  (N.  Y.)  545. 

1900)  60  Pac.  Rep.  893.  Foundation  for  an  Objeotion  to  the  Jnris- 

01.  8.  State  v.  Dobson,  135  Mo.  i,  diction  exists  only  where  it  is  plainly 
citing  4  Encyc.  of  Pl.  and  Pr.  91.  shown  that  the  proceedings  are  affected 
See  also  the  following  cases  by  some   fatal  irregularity   rendering 

California,  —  Brown   v.   San  Fran-  them  absolutely  void,  such  as  the  want 

Cisco,  124  Cal.  274;  Frasher  v,  Rader,  of  notice  or  the  refusal  of  a  hearing  to 

124  Cal.    132;  White  v,   Superior  Ct.,  a  party  entitled  to  it,  or  that  the  juris- 

iio  Cal.  60.  diction  of  the  cause  did  not  belong  to 

Disttict  of  Columbia.  —  Bradshaw  v,  the  court  assuming  to  exercise  it,  or 

Earnshaw,   11  App.  Cas.  (D.  C.)  495;  that  the  cause  involved  is  of  a  nature 

Hendley  v,  Clark,  8  App.  Cas.  (D.  C.)  the  jurisdiction  of  which  is  denied  to 

165.  any  court.     Bradshaw  v,  Earnshaw,  11 

Florida.  —  Mernaugh  v.  Orlando,  41  App.  Cas.  (D.  C.)  495. 

Fla.  438.  A  denial  of  the  appellant's  ricrht  to 

Illinois,  —  People   v.   Gary     196  III.  makeadefensegoes  to  the  jurisdiction. 

310;    White   V.   Wagar,    185    111.    195,  McClatchy   v.   Superior  Ct.,  119  Cal. 

affirming  %^  111.  592:  Behrens  v.  High-  413;  Bradshaw  v.  Earnshaw,  11  App. 

way  Com'rs,   169  111.   558;  Sanner  v,  Cas.  (D.  C]  495. 

Union  Drainage  Dist.,  175  III.  575.  Unoonstitationality  of  Aot.  —  But  see 

loitfa, —  Bardes   v.  Hutchinson,  113  McClatchy  z'.  Superior  Ct.,  119 Cal.  413, 

Iowa  6to.                         •  wherein  the  court  said  that  depriving 

Michigan,  —  Brady  v.  Hay  ward,  114  one  of  a  constitutional  right  is  such  a 

Mich.  326.  fundamental  error  as  will  be  reviewed, 

Missouri,  —  State    v.    Smith,    (Mo.  and  is  as  much  an  excess  of  jurisdic- 

1903)  73  S.  W.  Rep.  211;  Ward  v.  Board  tion   as   where   an    inceptive  lack  of 

of  Equalization,  135  Mo.  309;  State  v,  power  exists. 

McDavid,  84  Mo.  App.  47.  03*    1.  Imhoff  v.  Highway  Com'rs, 

Montana,  —  State     v.     District    Ct.,  89  111.  App.  66,  quoting  4  Encyc.  of  Pl. 

(Mont.  1902)  70  Pac.  Rep.  516;  State  v,  and  Pr.  92,  93. 

Second  Judicial  Dist.  Ct.,  24  Mont.  494.  8.  Stumpf  v.  San  Luis  Obispo  County, 

New  York,--  People  v.  City  Prison,  131  Cal.  364;  Los  Angeles  v.  Young, 

(Supm.  C(.  Spec.  T.)  37  Misc.  (N.  Y.)  118  Cal.  295;  Bradshaw  v.  Earnshaw, 

54$.  II  App.  Cas.  (D.  C.)  495;  Cumipings  p, 
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94.    c.  Where  Other  Remedies  Exist.  — See  note  i. 

96.  /.  Jurisdictional  Errors  in  Particular  Tribu- 
nals—  (injudicial  Bodies  —  (b)  Connty  and  Probate  Conrts.  —  See 
note  I. 

(d)  Juitioe  of  Peaoe.  —  See  note  3. 

(2)  Quasi-judicial  Bodies,  —  See  note  4. 

97.  See  note  2. 

98.  15.  Erron  in  Ezeroise  of  Proper  Jurisdiction  —  a.  Gener- 
ally. —  See  note  i. 

99.  See  note  i. 

b.  Errors  in  Rendition  of  Judgment.  — See  note  2. 

Steele,  (Idaho  1899)  59  Pac.  Rep.  15;  California, —  San   Francisco  v,   Su- 

People  V,  McGuire,  27  N.  Y.  App.  Div.  perior  Ct.,  (Cal.  1897)  50  Pac.  Rep.  432; 

593;  People  V.  New  Rochelle,  17  N.  Y.  Frasher  v,  Rader,   124  Cal.  132;  Los 

App.  Div.  603;  People  v.  Brookfield,  i  Ang^eles  v.  Young,  118  Cal.  295;  White 

N.  Y.  App.  Div.  68;  Bair  v.  Diller,  18  v.  Superior  Ct.,  no  Cal.  60. 

Pa.  Co.  Ct.  521;  Lewis  v.  Bishop,  19  District  of  Columhia,  —  Bradshaw  v. 

Wash.  312;  State  v,  Clifton,  113  Wis.  Earnshaw,  11  App.  Cas.  (D.  C.)  495. 

X07.  Iowa.  —  Eels  v.  Bailee,  (Iowa  1902) 

Insni&olent  Citation.  —  State  v,  Voor-  92  N.  W.  Rep.  668. 

hies,  50  La.  Ann.  671.  Maryland,  — Lancaster  v.  State,  90 

Intoilieiency   of   Servioe.  —  State   v,  Md.  211. 

Taylor,  50  La.  Ann.  459.  Michigan.  —  Brady  v.  Hayward,  114 

DiMolntion  of  Injnnotion  Ex  Parte. —  Mich.  326. 

The  dissolution  of  an  iniunction  on  an  Missouri.  —  State  v.  Shelton,  154  Mo. 

ex  parte  application  will  be  reviewed.  670:  Ward  v.  Board  of  Equalization, 

State  V,  Monroe,  50  La.  Ann.  642.  135  Mo.  309. 

Intnl&olent  Showing  as  to  Votiee. —  Montana.  —  Slate    v.    District  Ct., 

The  writ  will  be  sustained  where  a  re-  (Mont.  1902)  70  Pac.  Rep.  516;  Stale  v. 

cital  of  the  notice  as  a  conclusion  of  Second   Judicial   Dist.   Ct.,   24   Mont, 

law  appears  in  the  record,  and  no  facts  494;  State  v.  Second  Judicial  Dist.  Ct., 

are  stated  from  which  the  court  is  able  24  Mont.  238;  State  v.  Second  Judicial 

to  see   that  this  conclusion   is    true.  Disl.  Ct.,  22  Monl.  241. 

Imhoflz/.  Highway  Com' rs,  89  111.  App.  Nevada.  —  State    v.    First    Judicial 

66.  Dist.,  (Nev.  1901)  66  Pac.  Rep.  743; 

94.  1.  State  v.  Probate  Ct.,  76  Wilson  v.  Morse,  25  Nev.  375;  State 
Minn.  132;  Bayer  v.  Raleigh,  etc..  Air  v.  Osburn,  24  Nev.  187. 

Line  R.  Co..  125  N.  Car.  17;  Garnsey  New  York.  —  People  v.  Feitner,  81 

V.  County  Cl.,  33  Oregon  201.  N.  Y.  App.  Div.  118. 

96.  1.  State  v.  Probate  Ct.,  76  South  Dakota. —  Yixth^  v.  C\xzyx\\C\..^ 
Minn.  132.  10  S.  Dak.  38. 

3.  Lancaster  v.  State,  oo  Md.  215.  Wisconsin.  —  State    v.    Circuit    Ct., 
If  the  Juitice  Has  Jurisdiction  of  tho  (Wis.  1903)  93  N.  W.  Rep.  16;  State  v. 

Parties  and  of  the  Snbjeet-matter  and  pos-  Circuit  Ct.,  loi  Wis.  422. 

SRsses  the  power  to  decide  the  matter  99.     1.  State  v.  Shelton,  154  Mo.  670 

in  dispute   the   writ   will  not  lie  for  [quoting  4  Encyc.  of  Pl.  and  Pr.  98, 

errors  in  the  procedure.     Bradshaw  t^.  99];  Merchants,   etc..    Bank    r.    Fitz- 

Earnshaw,  11  App.  Cas.  (D.  C.)  495.  gerald,  61  Ark.  605;  Aven  v,  Wilson, 

4.  People  V.  Hoffman,  166  N.  Y.  462.  61  Ark.  287:  Lancaster  v.  State,  90  Md. 

97.  3.  Ward  u.  Boarr^  of  Equaliza-  211 ;  State  v.  Woodson,  161  Mo.  444; 
tion,  135  Mo.  309;  Lewis  v.  Bishop,  19  Wilson  v.  Morse,  25  Nev.  375;  Garnsey 
Wash.  312;  State  v.  Lawler,  103  Wis.  v.  Klamath  County  Ct.,  33  Oregon  201. 
460.  If  in  Snoh  a  Case  No  Appeal  Is  Provided 

95.  1.  Garnsey  v.  County  Ct.,  33  the  writ  will  lie.  White  v.  Wagar,  185 
Oregon  201,  citing  4  Encyc.  of  Pl.  and  III.  195. 

Pr.  98.     See  also  the  following  cases:  8.  Weldon     v.    Superior    Ct.,    (Cal. 

Arkansas.  —  Aven  v.  Wilson,  61  Ark.  1903)  71  Pac.  Rep.  502;  Eels  v.  Bailee, 

?87.  (Iowa   1902)  92  N.  W.  Rep.  668;  Sta^ 
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lOO.    c.  Errors  in  Exercise  of  Judgment.  —  See  note  i. 
16.  Illegality  and  Irregularity  in  Prooeedingt  —  a.  Gen- 
erally. —  See  note  3. 

103.  See  note  i. 

104.  b.  No  Illegality  or  Irregularity.  —See  note  i. 
c.  Immaterial  or  Harmless  Error,  —  See  note  2. 

105.  e.  Illustrations  — (i)  Improper  Issuance  of  Execu- 
tion. —  See  note  2. 

106.  (3)  Proceedings  in  Ouster  from  Office.  *— See  note  2. 

107.  17.  Contested  Election  Cases.  —  See  note  i. 

18.  Boad  and    Highway  Oases — a.  Granting    Writ 
Discretionary.  —  See  note  2. 

114.    19.  Taxes  and    Assessments  —  a.  IN    GENERAL.  —  See 
note  I. 

lis.     See  notes  i,  2. 

tt.  Martin,  48  La.  Ann.  124^;  State  v.  App.  66;  People  v.  Felmer,  (Suptn.  Ct. 

Ferguson,  48  La.  Ann.  787.  Spec.   T.)  38  Misc.  (N.  Y.)  204;  Mc- 

lOO.     1.  Eels  V.  Bailee,  (Iowa  I902)  Aloon  v.  License  Com'rs,  22  R.  I.  191. 

92  N.  W.  Rep.  668.  105.    1  Slate  f/.  Circuit  Ct.  of  Ap- 

S.  fn  re  Lewisohn,  9  N.  Mex.  toi;  peals,  49  La.  Ann.  I22t. 

State  z/.  Lawler,  f03  Wis.  460.  IM.    S.  B ltd er back  cr.  Chosen  Free- 

Conititntlonality  of  Statute.  —  Where  holders,  63  N.  J.  L.  55. 
a  relator  seeks  to  review  an  order  of  Quo  Warranto.  —  State  v.  Recorder, 
court  denying  his  right  to  the  books  48  La.  Ann.  1375-  Wilson  v.  Camden, 
and  papers  of  a  public  office  claimed  63  N.  J.  L.  200;  Roberts  v.  Shafer,  63 
by  him,  the  constitutionality  of  the  N.  J.  L.  182;  Clayton  v.  Chosen  Free- 
statute  creating  the  office  may  be  at-  holders,  60  N.  J.  L.  364;  Miller  v, 
tacked  by  the  respondent.  Fillmore  Washington,  67  N.  J.  L.  167;  Roberson 
V.  VanHorn,  (Mich.  1901)  88  N.  W.  v.  Bayonne,  58  N.  T.  L.  325. 
Rep.  69.  Collateral    (^aestfont    InvoMn^    the 

One  Who  Sas  Been   Biimitsed   hy  a  Legality  of  an  Zleotlon  to  office  may  be 

Board  of  Police  CommlMioners  and  subse-  raised  and  determined  under  the  writ 

quentlv  applies  for  a  rehearing  on  the  in  testing  the  validity  of  statutes  and 

ground  of  newly  discovered  evidence  resolutions.     Roberts  v.  Shafer,  63  N. 

cannot,  upon  the  refusal  of  hisapplica-  J.  L.  182. 

tion,  have  the  decision  reviewed,  as  the  tOT.    1,  Cushwa  v.  Lamar,  45  W. 

board  had  no  pottrer  to  reopen  1  he  case;  Va    326,  citing  ^  Encyc.  of   Pl.  and 

and  this  even  though  It  Is  held  that  Pr.  T07. 

Const.  N.  Y.,  art.  t,  §  6,  which  secures  2.  To  Prevent  Payment  for  Improve- 

certain  rights  to  a  party  appearing  to  meats.  —  The  writ  will  not  He  to  pre- 

defend  In  any  trial  in  an^*  court,  ap-  vent  a  town  from  paying  the  costs  of 

plies  to  trials   before  police  commis-  highway  Improvements    which    have 

sioners.      People   v.   York,  43  N.  Y.  been  defectively  executed.     Reynolds 

App.  DIv   138.  V.  West  Hoboken,  63  N.  J.  L.  497. 

103.  1.  Mernaugh  v.  Orlando,  41  114.  1.  Ward  v.  Board  of  Alder- 
Fla.  433;  State  v.  Lawler,  103  Wis.  men,  i8t  Mass.  432;  State  «».  Dunn,  86 
460.  Minn.  301;  State  v.  Springer,  r34  Mo. 

Ko  Entry  of  Jndgment.  —  On  certiorari  212;  People  v.  Syracuse,  (Supm.  Ct. 

to  review  an  order  in  aid  of  an  execu-  Spec,  T.)  28  Misc.  (N.  Y.)  95:  People 

tion  it  is  competent  to  inquire  Into  the  v.  Buffalo,  39  N.  Y.  App.  Div.  651; 

existence  of    the    original    judgment  Slate  v.  Lawler,  103  Wis.  460. 
upon  which  the  order  Is  based.     Wei-        lift,    1.  People   v.  McNamara,  x8 

land  V.  Krause,  63  N.  J.  L.  192.  N.  Y.  App.  DIv.  17;  Charleston,  etc., 

104.  1.  People  v.  Woods,  39  N.  Y.  Bridge  Co.  v,  Kanawha  County  Ct.,  4! 
App.  Div.  660.  W.  Va.  658. 

2.  ImhofF  V,  Highway  Com'rs,  89  111.        2.  Weed  v,  Boston,  172  Mass.  a8, 
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117.    c.  Questions  of  Jurisdiction.  —  See  note  i. 
d.  Illegality  in  Proceedings.  —  See  note  4. 
119.    e.  Amount  of  Valuation.  —  See  note  4. 

130,     See  note  i. 

133.  20.  Assesnneiit  of  Damages.  —  See  notes  3,  4. 
21.  Criminal  Gates.  —  See  note  7. 

19S.     See  note  i. 

134.  22.  Contempt   Proceedings  —  a.  In    General.  —  See 
note  I. 

136.  b.  To  Review  Case  on  Its  Merits  —  ord«r  Bafuing  to 
Ptmisii.  —  See  note  2. 

137.  c.  To  Review  Jurisdiction  Only.  —  See  note  2. 
23.  In  Connection  with  Habeas  Corpus  —  a.  As  Ancii^ 

lary  to  Habeas  Corpus  —  At  common  Law.  —  See  note  3. 

198.     In  state  Coarti.  —  See  note  3. 

la©.    *.  To  Review  Proceedings  on  Habeas  Corpus.  — 

See  note  i. 

117.     1.  State  V.  Springer,  134  Mo.  men,  181  Mass.  432;  People  c^.  Feitner, 

212.  (Supm.  Ct.  Spec.T.)  38  Misc.(N.  Y.)204. 

Itarain  ABieftments.  —  The  writ  cannot  4.   People    v.    Feicner,    (Supm.    Ct. 

be  used  to  test  the  legality  of  the  ex-  Spec.  T.)  38  Misc.  (N.  Y.)  204. 

istence  of  a  diainage  district.     Lees  v.  7.  Hew  York.  —  People  v.  Workhouse, 

Drainage  Com'rs,  125  111.  47.  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 

But   where    a    drainage   district  is  639. 

being  organized,  and  before  it  becomes  133.     1.  See  Portland  v.  Erickson, 

a  legal  entity  a  controversy  arises  in  39  Oregon  i,  holding  that  the  writ  will 

the   proceeding   for   its  organization,  not  lie  in  favor  of  the  state  in  a  crimi- 

which  is  tried   before  a  tribunal  pro-  nal  proceeding. 

vided  for  determining^  it,  and  that  tri-  ld4.     1.  McClatchy  v,  Superior  Ct., 

bunal     acts     illegally     and     without  iiQCal.  413. 

authority,  the  proceeding  may  be  re-  After  Payment   of  Fine.  —  The  writ 

viewed.     Sanner  v.    Union    Drainage  will  not  issue  to  a  party  who  has  been 

Dist..  175  HI.  575»  ^^«'^''-^*«if  64  111.  App.  adjudged  to  be  in  contempt  of  court 

62,  and  distinguishing  Lees  v.  Drainage  and  who  has  paid  the  fine  thereunder, 

Com'rs,  125  111.  47.  as  no  advantage  could  accrue  by  an 

4.  People  V,  Buffalo,  39  N   Y.  App.  adjudication  of  the  invalidity  of  the 

Div.  651.  judgment.     Ellis  v.   People,  15  Colo. 

119.    4.  Moran  v,  Jersey  City,  58  App.  341. 

N.  J.  L.  144;  People  tr.  Feitner,  (Supm.  The  United  States  Snpreme  Court  may 

Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  204.  issue  the  writ  to  rei^iew  contempt  pro- 

130.    1.  Izldnstioe   Xnst   Have  Been  ceedings.    In  re  Chei  wood,  165  U.  S. 

Done.  —  The  assessment  cannot  be  in-  443. 

terfered    with     unless    the    evidence  1M«    8.  Bnle  (Qualified.  —  Garrett  z/. 

against  it  be  such  as  clearly  carries  Bishop,  113  Iowa  23;  Lake  v.  Wolfe, 

conviction  that  it  is  wrong  and  that  in-  108  Iowa  184. 

justice  has  been  done.    Moran  z'.  Jersey  137*    2.  Ellis  t/.  People,  15  Colo. 

City,  58  N.  J.  L.  144.  App.  341. 

Dedfion  Contrary  to  Evidenoe.  —  Under  8.  State  v.  Madison  County  Ct.,  136 

a  statute  providing  that  a  board  of  re-  Mo.  323.  State  v,  Dobson,  135  Mo.  i; 

view  shall,  when  satisfied  from  the  evi-  Com.  v.  Gibbons,  9  Pa.  Super.  Ct.  527. 

dence  that  the  commissioner's  valua-  13§.    3.   State  v.  Madison  County 

lion  is  too  high  or  too  low,  lower  or  Ct.,  136  Mo.  323;  Stale  v,  Dobson,  135 

raise  the  same  accordingly,  a  decision  Mo.  i. 

contrary  to  credible  evidence    indls-  Penniylyanla.  —  Com.  v.  Gibbons,  9 

putably  establishing  a  fact  will  be  re-  Pa.    Super.    Ci.    527,  affirmed  Kelly's 

viewed.    Stale  v,  Lawler,  103  Wis.  460.  Contested  Election,  200  Pa.  St.  430. 

199.    8.  Ward  v.  Board  of  Alder-  139.     1.  State  v.   Madison  Count 
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130.  In  Favor  of  Proiaeiition.  —  See  note  I. 
Svideneo.  —  See  note  4. 

VI  Lachsb  and  LnciTATiovs  —  1.  Generally  —  Boaionabio 
Time.  —  See  note  5. 

131,  See  note  i. 

133.     2.  Analogfy  to  Writs  of  Error  and  Appeals.  —  See  note  2. 

133.  3.  Where  Pnblie  Detriment  or  Inconyenience  Wonld  Besnlt. 
—  See  note  2. 

134.  4.  Where  Public  Money  Has  Been  Expended.  —  See  note  i. 
13ti.     5.  Ordinary  Cases  —  a.  Generally. —  See  note  i. 
137.    I),  Statutory  Limitations.  —  See  note  2. 


Ct..  136  Mo.  323;  Slate  v.  Dobson,  135  J.   L.  470;  Noe  v.  West  Hoboken,  (N. 

Mo.  I.  J.  1807)  37  Atl.  Rep.  439. 

130.     1.  Compare  State  v.  Gill,  137  135.     1.  New  Jeney. —  Delay  for  a 

Mo.  627;  State  v.  Dobson,  135  Mo.  i.  year  and  a  half  by  one  who  is  dismissed 

4.  State  V.  Madison  County  Ct.,  136  from  the  police  force  will  bar  the  right 
Mo.  323.  to  the   writ.     Noe  v.   West  Hoboken, 

5.  Illinois,  —  Highway    Com'rs    v,  (N.  J.  1897)  37  All.  Rep.  439. 
Barnes,  195  111.  43.  FennsylTaiiia.  —  Where  the  writ  was 

Louisiana,  —  State  v.    Police  Board,  not  issued  until  ten  years  after  judg- 


107  La.  162. 

Afichiiian.  —  Baudistel 
110  Mich   357. 


7'.    Jackson, 


Failing  to  Appear  in  Be«ponBe  to  Notice    Co.  Ct.  10. 


ment  and  the  record  appeared  to  be 
regular  the  proceedings  were  not  dis- 
turbed.    Tamaqua  v.  Morgans,  24  Pa. 


and  a  summons,  and  keeping  away 
from  the  proceedings,  will  bar  a  review. 
Stevens  v.  Hill,  (Vt.  1902)  52  Atl.  Rep. 

437. 

Pleading.  —  Unreasonable  delay  need 

not    I.e  specially   pleaded.     People  v. 

District   Ct.,    28   Colo.   218;    State   v. 

Police  Board,  107  La.  162. 

131.     1.  niostrations  of   Bale. —  In 


137.  2.  Georgia,  —  Under  the 
Georgia  statutes  now  embodied  in  2 
Code  Ga.  (1895),  g§  3771.  4642,  a 
certiorari  must  be  applied  for  within 
thirty  days  from  the  date  of  the  judg- 
ment, and  if  this  is  done  and  the  sanc- 
tion of  the  court  obtained,  the  petition 
may  be  filed  at  any  time  within  three 
months  from  the  date  of  the  judgment. 


State  V.   Police   Board.  107  La.  162,  a  Carson   v.    Forsyth,  97  Ga.  258.     See 

year  after  the  relator's  removal  from  also  O'Keete  v.  Cotton,  102  Ga.  516. 
office  was  held  to  be  too  late.  Certiorari  is  a  suit  in  contemplation 

A  delay  of  thirteen  months  will  not  of  2  Code  Ga.,  §  3786,  providing  that  if 

subject  the  petitioner  to  the  charge  of  the  plaintiff  is  nonsuited  he  shall  com- 

laches  when  it  appears  that  no  effort  mence    action    again   in    six   months. 


had  been  made  in  the  meantime  to  en- 
force the  judgment.  Lyons  v.  Green, 
68  Ark.  205. 

13tl.  2.  Highway  Com'rs  2/.  Barnes, 
195  111.  43;  Union  Drainage  Dist.  v. 
Volke,  T63  III.  243,  59  111.  App.  283. 

133.  2.  State  v.  Police  Board,  107 
La.  162,  quoting  4  Encyc.  of  Pl. 
AND  pR.  133.  See  also  the  following 
cases: 

Illinois.  —  Highway  Com'rs  v. 
Barnes.  195  III.  43;  Drainage  Com'rs 
V.  Volke,  59  III.  App.  283. 

Nt'7c  Jersey.  —  Ralph  v.  Atlantic 
Highlands,  (N.  J.  i(>oo)  47  Atl.  Rep. 
223;  Noe  V.  West  Hoboken,(N  J.  1897) 
37  Atl.  Rep.  439;  Carling  v.  Hoboken, 
64  N.  J.  L.  223. 

134.  1.  Coward  v.  Bayonne,  67  N. 


Hill   r.   State,  115  Ga.  833.     See  also 
O'Keefe  v.  Cotton,  102  Ga.  516. 

An  attempted  renewal  of  a  void 
certiorari  within  six  months  is  in- 
effectual. Hamilton  v.  Phenix  Ins. 
Co.,  Ill  Ga.  S75. 

Illinois.  —  See  Okerling  i/.  Fyke,  90 
111.  App.  192. 

loiva.  —  See  Polk  v.  McCartney,  104 
Iowa  567. 

AVw  Jersey,  —  See  We  Hand  p. 
Krause,  63  N.  J.  L.  192. 

A^ew  York.  —  The  New  York  statute 
is  not  solely  a  statute  of  limitation, 
but  by  implication  grants  to  the  relator 
four  months  in  which  to  procure  the 
writ;  therefore,  in  a  case  where  the  de- 
termining body  finally  adjourned  after 
disposition  made  of  the  matter,  it  or 
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ISO.    6.  Tax  Asaeflsments  —  a.  Generally.  —  See  note  i. 

143.  b.  By  Statute.  —  See  note  3. 

144.  VU  Petition  —  1.  Oenerally  —  PtmIm   and   eesena  atate- 
mant.  —  See  note  3. 

145.  statement  of  Error.  —  See  note  I. 
Intereit  of  Petitioner.  —  See  note  2. 

What  flhonld  Be  Set  Out.  —  See  notes  3,  4. 


its  successor  at  its  next  meeting  can 
obey  the  order  made  by  the  court. 
People  V,  Town  Auditors,  33  N.  Y.  A  pp. 
Div.  277;  People  v.  Sutphin,  166  N.  Y. 
163. 

If  the  statute  of  limitations  is  not 
raised  or  suggested  in  the  return  it  is 
too  late   to   raise   the   question    upon 


ceeding  properly  commenced,  after  the 
expiration  of  the  time,  providing  the 
final  result  of  the  proceeding  should  be 
upon  the  line  suggested  in  the  original 
petition  and  writ. 

149.  8.  Section  146  of  the  Charter  of 
Sjrraonfle  provides  that  the  writ  to  re- 
view  a   paving   assessment    must   be 


argument  of  the  appeal,  as  the  objec-    brought   within   two   week!>  from  the 
tion  is  waived.     People  v.  Lantry,  44     publication  by  the  city  treasurer  of  the 


N.  Y.  App.  Div.  392. 

Under  the  charter  of  the  city  of  New 
York,  Laws  1897,  c.  378,  §  302,  which 
section  is  practically  identical  with 
§  272  of  the  Consolidation  Act,  relating 


first  notice  that  he  had  received  the  as- 
sessment roll.  People  v.  Syracuse, 
(Supm.  Ct.  Spec.  T.)  28  Misc.  (N.  Y.) 

95. 

144.    3.  Georgia.  —  An   application 


to  the  former  city  of  New  York  (Laws     must  show  (hat  it  is  brought  to  review 


1882,  c.  410,  §  272,  as  amended  by 
Laws  1884,  c.  180,  §  7),  the  limitation 
applicable  to  police  officers  is  two 
years.  People  v.  York,  47  N.  Y.  App. 
Div.  552. 

Oregon,  —  In  Oregon  application 
must  be  made  within  six  months  from 
the  judgment  complained  of.  South- 
ern Oregon  Co.  v.  Coos  County,  30 
Oregon  250. 

Pennsylvania,  —  It  is  provided  in 
Pennsylvania  that  no  judgment  shall 


the  decision  of  an  inferior  court  or  per- 
son exercising  judicial  powers,  and 
must  indicate  by  whom  the  decision  in 
question  was  rendered.  Freeman  v. 
Eatonton,  114  Ga.  528. 

While  a  petition  for  certiorari  is  held 
to  be  in  a  certain  sense  a  suit,  it  does 
not  belong  to  that  class  of  suits  to 
which  pleas  can  be  filed,  and  hence 
such  petition  need  not  be  drawn  in 
separate  paragraphs,  and  consecutively 
numbered,  as  required  by  the  Pleading 


be  set  aside  in  pursuance  of  a  writ  of  Act  of  1893.     Royal  v.  McPhail,  97  Ga. 

certiorari   unless  such   writ  is  issued  457. 

within  twenty  days  after  the  judgment  14«(.  1.  Southern  Oregon  Co.  v, 
was  rendered.  Young  v,  Trunkley,  22  Coos  County,  30  Oregon  185. 
Pa.  Co.  Ct.  127.  Assignment  of  Error.  —  2  Code  Ga., 
But  if  it  is  apparent  on  the  face  of  §4650,  declares:  '*  No  ground  of  error 
the  record  that  there  was  no  jurisdic-  shall  be  insisted  upon,  on  the  hearing, 
tion  the  court  will  reverse  the  proceed-  which  is  not  distinctly  set  forth  in  ihe 
ings,  although  more  than  twenty  days  petition."  If  this  statute  is  not  corn- 
have   elapsed  since   the  entry  of  the  plied  with  the  writ  will  be  overruled. 


judgment.  Bair  v.  Diller,  18  Pa.  Co. 
Ct.  521. 

Vermont.  —  Under  Stat.  Vt.,  §  1640, 
the  writ  must  be  issued  and  served  on 
the  adverse  party  within  one  year  after 
the  rendition  of  the  judgment.  Sowles 
V.  Bailey,  69  Vt.  277. 

139.  1.  Discretion  of  Court.  —  In 
People  V.  Syracuse,  (Supm.  Ct.  Spec. 
T.)  28  Misc.  (N.  Y.)  95,  the  court  held 
that  a  limitation  of  two  weeks  was  so 
stringent  that  it  would  exercise  its  dis- 


Taft  Co.  V.  Smith,  112  Ga.  196. 

The  court  will  notice  a  substantial 
error  when  deemed  necessary  for  the 
furtherance  of  justice,  even  if  it  is  not 
made  a  subject  of  an  exception. 
Stouffer  V.  Beetem,  18  Pa.  Co.  Ct.  605. 

3.  Imhoff  V.  Highway  Com'rs,  89  111. 
App.  66  [citing  4  Encyc.  of  Pl.  and  Pr. 
145J;  Wilson  V.  Remley,  106  Iowa  583. 
See  also  Hamblet  v.  Asbury  Park,  61 
N.  J.  L.  502. 

8.  Setting  Out  the  Gist  of  the  Prooeed- 


cretion  in  allowing  additional  property    ings    is   sufficient.      Southern   Oregon 
owners  to  be  made  parties,  to  a  pro-    Co.  v.  Coos  County,  30  Oregon  250. 
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146,  Kattan  of  SMord.  —  See  note  i. 

147.  2.  Must  Show  Error.  —  See  note  i. 

149.    8.  Allegatuuu  of  Error  Muft  Bo  BpedflD-«di.  Gener- 
ally. —  See  note  2. 
ISl.     See  note  i. 

153.  6.  Mnst  Show  Merito — a.  Generally.  —  See  note  2. 

154,  b.  Wrong  or  Injustice  Done  Petitioner.  —  See 

note  I. 

1S7*  8.  Amendments  —  eoMnllj.  —  See  notes  3,  5. 

158.  9.  yerifieation  —  Ailidavits  —  a.  Generally.  —  See 
note  2. 

FtrmloM  Brror.  —  Error  in  allegatioos  Encyc.  of  Pl.  and  Pr.  149.     See  also 

touchiog  the  dace  of  the  entry  of  aa  the  following  cases: 

order  is  of  no  consequence.     Southein  Georgia,  —  Papworth   v,   Fitzgecald. 

Oregon  Co.  r.  Coos  County,  30  Oregon  11 1  Ga.  S4> 

250.  New  York.  —  People  v,  Scannell,  56 

145.    4.  Wkm  the  Writ  Seeks  to  Per-  N.  Y.  App.  Div.  51. 

feet  the  Booord  oa  Appeal  the  incorrect  161*     1.  Southern  Oregon   Co.   v. 

poniuas    of    ihe    transcript    must   be  Coos  County,  30  Oregon  250. 

pointed  out,  and  if  the  defect  consists  153,    8.  Reed  v,  Sieckenius,  (Tex. 

in  transcribing  orders,  judgments,  or  Civ.  App.  1901)  65  S.  W.  Rep.  487. 

pleadings  in   the  case,  a  copy  of  the  1M«     1.  Hamblet  v,  Asbury  Park, 

particular   instrument  claimed   to  be  61   N.   J.    L.   502;  People  v.   Feitner, 

erroneously  inscribed  should    be    at-  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.), 

tached  to  the  application.     A  statement  204. 

that  the  attorneys  believe  a  transcript  1A7.    8.  Amendment  as  to  Petitioner, 

to  be  incorrect  is  too  indefinite.     Nunn  —  Under  Code  Civ.  Pro.  Mont.,  ^§  774, 

r.  State,  40  Tex.  Crim.  435.  778,  if  it  clearly  appears  from  an  in- 

146*    1.  Tranioript   of  Seoord.  —  In  spection  of  the  petition  for  the  writ 

Z^ouisiana  the  application  will  not  be  that  another  person  is  the  party  bene- 

coosidcred  unless  the  opinion  and  de-  ficially  interested  and  that  the  proceed- 

cision  complained  of  or  a  copy  thereof  ing  is  prosecuted   in   behalf  of  such 

is  annexed.     Brown  Shoe  Co.  v.  Hill,  person,  and  the  use  of  the  wrong  name 

51  La.  Ann.  920.  resulted   from  a  mistaken  view  with 

In  North  Carolina,  if  the  transcript  respect  to  the  person  having  the  bene- 

of  the  record  is  not  filed  and  no  good  ficial    interest,    the    petition    may   be 

reason  is  given  for  failure  to  file  it,  the  amended  so  that  the  party  beneficially 

writ  will  be  denied.    Critz  s/.  Sparger,  interested   will   be  named  as  the  pe- 

121  N.  Car.  283.  titioner,   especially  if    the    defendant 

147.  1.  Slate  v.  Probate  Ct.,  76  was  not,  and  could  not  have  been,  mis- 
Minn.  132,  ciHng  4  Encyc.  of  Pl.  and  led  or  injured  or  his  rights  jeopardized 
Pr.  147.     See  also  the  following  cases:  by  reason  of  this  formal  error.    Sute 

Georgia,  —  Hargrove  r.  Turner,  108  v,  Napton.  24  Mont.  450. 

Ga.  580.  6.  Hew  York  Statute.  —  Under  Code 

New  York,  —  People  r.  Scannell,  56  Civ.  Pro.  N.  Y.,  RR  723,  2133,  a  petition 

N.  Y.  App.  Div.  51.  to  review  a  tax  assessment  may  be 

Oregon,  —  Southern   Oregon  Co.    v.  amended  so  as  to  include  an  allegation 

Coos  County,  30  Oregon  250.  of    inequality  of    the  assessment,   to 

Georgia  Statute.  —  2  Code  Ga.,  §4637;  enable   the   relators  to  have  the  real 

Papworth  tr.  Fitzgerald,  iii  Ga.  54.  question  brought  up  for  review.     Peo- 

Error  Apparent  of  Beoord.  —  A  petition  pie  v.  Feitner,  58  N.  Y.  App.  Div.  343. 

alleging  generally  the  unlawfulness  of  15§.    2.  Kaufman   v.   Elder,  (Ind. 

a  conviction  will  be  sustained  if  the  App.  1899)  54  N.  E.  Rep.  766;  Matterof 

error  is  apparent  on  the  face  of  the  Belmont,  (Supm.  Ct.  Spec  T.)  40  Misc. 

record.     Marcellus  v.  Treasurer,  (N.  J.  (N.  Y.)  133;  Critz  p.  Sparger,  X2i  N. 

1902)  52  Atl.  Rep.  233.  Car.  283. 

149*    8.  Southern    Oregon    Co.   v.  Georgia.  —  Paulk    v,    Hawkins,   106 

Coos  County,  30  Oregon  250,  citing  4  Ga.  206. 
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\Sn.    See  notes  2,  3. 

160,  b.  By  Whom  Made.  —  See  note  3. 
10.  Dinnisial  of  Petition.  —  See  note  7. 

161.  Provliig  Truth  of  BtotemenU.  —  See  note  3. 

169.    Vm.  Paxtieb—  1.  Applioant  for  Writ  — a.  Prosecu- 
tion IN  Name  of  State.  —  See  note  2. 

Tift  M  to  Bight  of  Indivldoali  to  Writ.  —  See  note  3. 

Under  a  reqoirefneiit  that  the  petition  ooart,  and  eutes  no  reason  for  such 

must  be  signed  by  the  petitioner  it  is  noncompliance,  the  application  will  be 

suflScieot  if  he  signs  merely  the  afiS-  denied.    State  z/.  District  Ct.,  26  Mont, 

davit.     Neal  v.  Fox,  114  Ga.  164.  224. 

Under  3  Code  Ga.,  §  765,  providing  8.  Western  Union   Tel.  Co.  v.  Gib- 

that    in    criminal    cases    an    affidavit  son,  (Tex.  Civ.  App.  1899)  5^  S-  ^- 

must  be  appended  to  the  petition  for  Rep.  631. 

the  writ,  a  writ  without  an  affidavit  is  160.    8.  Matter  of  Belmont,  (Supm. 

void.     Hill  V.  State,  115  Ga.  833.  Ct.  Spec.  T.)40  Misc.  (N.  Y,)  133. 

Vorth  Carolina.  —  H  the    petition   is  Affldaylt  of   fltrangor.  ->  Okerlind  v. 

not  verified,  and  no  transcript  of  the  Fyke,  go  III.  App.   192;  Kerschner  v. 

record  is  filed,  and  no  excuse  is  shown  Mountz,  4  Pa   Dist.  6^. 

for  the  failure  to  file  it,  the  writ  will  Whoa  an  Attorney  lubsoribos  to  the 

be  denied;  but  if  no  motion  to  dismiss  AffldaTlt  it  will  not  be  assumed  that  he 

has  been  made  it  can  be  docketed  at  did  so  without  authority.     Matter  of 

any   time  during    the  same  term  of  Belmont,  (Supm.  Ct.  Spec.  T.)  40  Misc. 

court.     Rothchild  v,  McNichol<  121  N.  (N.  Y.)  133. 

Car.  284.  Montana  ttatato.  — Code    Civ.    Pro. 

Ift#*    9.  Paulk  4f,  Hawkins,  106  Ga.  Mont.,  g  1942,  requires  the  application 

206;  State   V,  Napton,  24   Mont.   450.  for  a  writ  of  certiorari  to  be  made  on 

See  also  Matter  of  Belmont,  (Supm.  affidavit  by  the  party  beneficially  in- 

Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  133,  de-  teresced.      Under  this  section  an  affi- 

cided   under  Code   Civ.  Pro.    N.   Y.,  davit  by  the  duly  authorized  agent  or 

g  2127.  attorney  of  the  party  beneficially  inter- 

Goorgla.  —  Civ.   Code    Ga.,   §   4638,  ested,  in  which  the  material  averments 

provides   that  *'  no  writ  of  certiorari  are  stated  as  true  to  the  knowledge  of 

shall  be  granted  or  issued,  except  10  the  affiant,  is  sufficient.     State  v.  Nap- 

the    Court    of   Ordinary,    unless    the  ton,  24  Mont.  450. 

party  applying  for  the  same,  his  agent  7.  Okerlind  v.  Fyke,  90  111.  App.  192. 

or  attorney,  shall  make  and  file  with  161.    8.  Reed  v.  Sieckenius,  (Tex. 

his  petition   the  following  affidavit,'*  Civ.  App.  1901)  65  S.  W.  Rep.  487. 

etc.     Under  this  section  it  is  held  that  16ti«    8.  Imhoflfcr.  Highway  Com 'rs, 

the  affidavit  of  several   petitioners  is  89  111.  App.  fA[citino  4  Encyc.  of  Pl. 

not  sufficient  to  relieve  the  others  from  and  Pr.  162];  Tallon  v.  Hoboken,  59  N. 

making    an     affidavit    of    a    similar  J.  L.  383;  West  Jersey  Traction  Co.  v, 

character.     Velvin  v,  Austin,  109  Ga.  Board  of  Public  Works,  58  N.  J.  L.  362. 

200.  8.  Collins  V,  Keokuk,  108  Iowa  26. 

A  substantial  compliance  with  the  Whore  Applioant  Is  One  of  Glass.  —  The 

requirementsof  the  statute  is  sufficient,  court  may  in  its  discretion,  Ht  the  in- 

Eth ridge  V.  Forsyth,  109  Ga.  156.  stance  of    a    private  person,   act    by 

The  omission  of  the  word  **  only  "  in  certiorari  when  the  applicant  is  one  of 

the  affidavit  that  the  petition  is  not  filed  a  class  of  persons  most  directly  affected 

for  delay  and  the  word  *'  verily  "in  the  in  the  enjoyment  of  a  public  right,  and 

allegation  that  the  petitioner  tielieves  the  public  convenience    will   t)e  sub- 

his  petition  to  be  meritorious  does  not  served  by  the  remedy.     Oliver  v.  Jer- 

coQSlitute  sufficient  ground    for    dls-  sey  City,  63  N.  J.  L.  96. 

missal  of  the  writ.     Ethridge  r.  For-  Attomoy-Oonoral.  —  The   regular  ap- 

syth,  109  Ga.  156.  pointment  of  teachers'  institute  boards 

In  Montana,    if    the    affidavit    upon  is  a  matter  of  public  concern  that  will 

which  the  application  is  made  does  nut  justify  the  attorney-general  in  apply- 

set  forth  a  copy  of    the  order  com-  ing  for  the  writ.    State  v,  Harrison, 

plained  of,  as  required  by  the  rules  of  141  Mo.  is. 
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166.  b.  Whether  Applicant  Must  Have  Been  Party. 

—  See  note  i. 

167.  c.  Issuance  of  Writ  on  Application  of  Person 
Aggrieved.  —  See  note  3. 

168.  See  note  i. 

109.     Aoqnletoenoe  in  IrregiilmritiM  and  EitoppeL  —  See  note  5* 

171.    €.  Municipal  Improvements  and  Assessments. — 

See  note  i. 

179.    /.  Highway  Proceedings  —  Beriew  on  AppUoation  of  Pri- 

▼ate  Citiiens.  —  See  note  2. 

1 73.     Highway  Commissioners.  —  See  note  I . 

166.  1.  Okerlind  v.  Fyke,  go  111.  attorney  of  the  party  beneficially  intcr- 
App.  192:  Smalley  v.  Board  of  Educa-  ested  does  not  attract  to  him  the  bene- 
tion,  63  N.  J.  L.  201;  Wilson  v.  Cam-  ficial  interest  of  his  principal  so  that  he 
den,  63  N.  J.  L.  200.  may   bring  a    writ    under    a    statute 

167.  3.  Wilson  v.  Remley,  io6  which  provides  thai  the  application  for 
Iowa  583;  Collins  v.  Keokuk,  io8  Iowa  the  writ  must  be  made  by  a  party 
28;  Wolpert  V,  Newcomb.  io6  Mich,  beneficially  interested.  Slate  v.  Nap- 
357;  McGovern  v,  Tienton,  60  N.  J.  L.  ton,  24  Mont.  450. 

402;  West  Jersey  Traction  Co.  V.  Board  168.     1.  People  v.   Campbell    1^2 

of  Public  Works,  58  N.  J.  L.  362;  Peo-  N.  Y.  ^9. 

pie  V.  Barnes,  17  N.  Y.  App.  Div.  197;  A  Committee  of  a  Lnnatie  whose  land 

People  V.  Campbell,  152  N.  Y.  59.     See  is   illegally   assessed    is   a  petson  ag- 

also  State  v.  Second  Judicial  Dist.  Ct.,  grieved  within  Laws  N.  Y.  1880,  c.  269, 

24   Mont.   238;    Smalley  v.   Board   of  ^  i.     People  v,  Williams,  90  Hun  (N. 

Educaiion,  63  N.  J.  L.  201.  Y.)  501. 

New  York  Stotnte.  —  Code  Civ.  Pro.  Bidder  for  Pnblie  Work.  —  The  action 

N.  Y.,^2127,  provides:    *'An  applica-  of  a  city  in   awarding  a  contract  to 

tion   for  the  writ  must  be  made  by  or  pave  a  street  to  one  who  was  not  the 

in  behalf  of  a  person  aggrieved  by  ihe  lowest  bidder  affords  sufficient  griev- 

determination  to  be  reviewed.'*    Matter  ance  to  the  actual  lowest  bidder.     Mc- 

of  Belmont,  (Supm.  Ct.  Spec.  T.)  40  Govern  v.  Trenton,  60  N.  J.  L.  402. 

Misc.  (N.  Y.)  133;  People  v.  Woodruff,  Discontinnanee  of  Street.  —  One  who, 

64  N.  Y.  App.  Div.  239.  by   the   discontinuance  of  a  street,  is 

Presumption  as  to  Bight  to  Writ. —  deprived  of  the  only  direct  way  to  reach 

After  the  allowance  of  a  certiorari  the  the  shore  of  a  harbor  which  is  but  two 

right  of  the   prosecutors   to  the  writ  blocks  distant  from  his  dwelling,  and 

will   be   assumed   in    the    absence  of  is  compelled  to  make  a  considerable 

proof  to  the  contrary.     Biddlez/.  River-  detour  to  reach  the  shore,  is  a  party 

ton,  58  N.  J.  L.  289.  aggrieved.     People  v.  Shaw,  34  N.  Y. 

An  Owner  of  Taxable  Prt^rty  may  App.  Div.  61. 

prosecute  the  writ  to  review  proceed-  169.    5.  State  v.  Barksdale,  50  La. 

ings  which  tend  to  burden  the  taxing  Ann.  55. 

district  with  debt.     Biddle  v.  Riverton,  171.     1.  Oliver  v,  Jersey  City,  63 

58  N.  J.  L.  289.  N.  J.  L.  96. 

Effeot  of  Parting  with  Title  to  Property  173.  2.  In  New  Jersey  the  interest 
Involved.  —  Under  Rev.  Codes  N.  Dak.,  which  every  citizen  has  in  public  high- 
§  6099,  which  requires  that  the  appli-  ways  is  sufficient  to  entitle  him  to 
caiion  must  be  made  by  the  parly  prosecute  the  writ  to  test  the  legality 
beneficially  interested,  an  applicant  for  of  the  action  of  the  surveyor  of  high- 
relief  from  an  order  providing  for  the  ways  in  vacating  a  public  road,  al- 
destruction  of  certain  gambling  devices  though  he  was  not  an  adjoining  owner 
is  not  beneficially  interested  where  it  nor  interested  in  its  continuance  other- 
appears  that  he  has  sold  such  devices,  wise  than  as  one  of  the  public.  Oliver 
Sanderson  v.  Winchester,  10  N.  Dak.  v.  Jersey  City,  63  N.  J.  L.  96. 
85.  173.    1.  Highway  Corners  f.  Barnes, 

Agent  of  Party  Benefieially  Interested.  195  III.  43.  citing  4  Encyc.  of  Pl.  and 

—  The  fact  that  one  is  the  agent  and  Pr.  173. 
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174.  g.  Joinder  in  Application  for  Writ.  —  See 
note  2. 

Jolndor  to  Save  Ezpenie.  —  See  note  3. 
17«S«     ClroiutBtaaoet  Authorising  Joinder. —  See  note  I. 

176,  2.  Defendant  — a.  Direction  of  Writ  — (i)  To  Cus- 
todian of  Record.  —  See  note  3. 

(2)   To  Recording  Officers  —  Connty  Clerk.  —  See  note  4. 
City  or  Town  Clerk.  —  See  note  5. 
177,     (3)   To    Court,  Judge,    or    Clerk  —  Court  or  Judge.  —  See 
note  £. 

Clerk  of  Court.  —  See  note  2. 

(4)   To    Municipal   and    Quasi- municipal   Bodies    and 
Officers  —  Konicipal  Improvements  and  ABieosmenta.  —  See  note  3. 

1 80.  (5)  Loss  of  Control  Over  Record.  —  See  note  2. 

181,  (6)  Expiration  of  Term  of  Office  —  Continuing  Offloe. — 
See  note  i. 

183.  (8)  Misdirection  of  Writ  —  Supersedeas  or  Quashal  of  Writ.  — 
See  notes  4,  5. 

174.  8.  Potter  zr.  Orange.  62  N.J.  Potter  v.  Oranjje.  62  N.  }.  L.  i<)2; 
L.  192.  People   V.    Hoffman,    166    N.    Y.   462; 

Hew  York  SUtute.  — The  New  York  People  v,  Teitner.  (Supm.  Ci.  Spec.  T.) 

Tax    Law  (Laws    1896.   c.   908;    Gen.  30  Misc.  (N.  Y.)  247;  Vanden   Bos  v. 

Laws,  c.  24).  §250,  which  reads:   "  Two  Douglas  County.  11  S.  Dak.  190. 

or   more   persons  assessed    upon   the  4.  State  v.  Moore,  54  S.  Car.  556  \cit~ 

same  roll  who  are  affected  in  the  same  ing  A  Encyc.  of  Pl.  and  Pr.  176-180]; 

manner  by  the  alleged  illegality,  error.  State  t/.  Clifton.  113  Wis.  107. 

or  ineq^iality  may  unite  in  the  same  5.  To  Town  Bather  than  to  Town  Clerk« 

petition.'*  has  been   held  to  apply  10  a  — State  v.  Everett.  103  Wis.  2^)9;  Slate 

case   wherein    the    adjudication    upon  v.   McGovern.   100  Wis.  666;  State  v. 

the  complaint  of  one  taxpayer  must  Manitowoc.  92  Wis.  546. 

necessarily  determine  the  complaint  of  The  corporation  must  be  brought  be- 

oihers.  e.  g.^  where  a  number  of  tax-  fore  the  court.     Young  v.  Crane.  67  N. 

payers  complain  of   their  assessment  J.  L.  453. 

for  the  same   reason   upon   the  same  Inasmuch   as   the  clerk   is  not  the 

facts,    and    the     particular    illegality  proper  party,  he  cannot  by  agreement 

which  is  complained   of    by  one   pe-  waive  the  necessity  for  a  return.     State 

tilfoner  is  equally  injurious  to  every  v.  Lien,  112  Wis.  282. 

petitioner  united    in   the   application.  177.     1.  See  Young  v.  Crane,  67  N. 

People  V.  Feiiner.  (Supm.  Ct.  Spec.  T.)  J.  L.  453. 

30  Misc.  (N.  Y.)  247.  2.  State  v,   Souders,    69    Mo.    App. 

8.  See  People  v,  Webster,  49  N.  Y.  472. 

App.  Div.  556.  3.  Stale  if.  Souders,  69  Mo.  App.  472; 

175.  1.  Bule  of  Court  Construed. —  State  v.  McGovern,  100  Wis.  666;  State 
A  rule  of  court  providing  that  in  mat-  v.  Manitowoc,  92  Wis.  546. 

ters  of   taxation   not   more  than  four  180.    2.  State  v.  Moore,  54  S.  Car. 

prosecutors  shall  be  joined  is  restrictive  556  \titing  ^   Encyc.   of  Pl.  and  Pr. 

and  not  permissive.     To  warrant  any  176-180];  State   v.    Moore,    54  S.  Car. 

joining  of  prosecutors  there  must  be  a  556. 

common  grievance,  not  merely  a  co-  1§1.     1.  Direction  of  Writ  to  Ex-offt- 

ownership    of     property.       Potter    v.  cer.  —  State  71.  Souders.  69  Mo.  App. 

Orange,  62  N.  J.  L.  192.  472. 

176.  8.  State  v,  Moore,  54  S.  Car.  183.  4.  State  v.  Souders,  69  Mo. 
556  {citing  4  Encyc.  of  Pl.  and  Pr.  App.  472;  State  v,  Moore,  54  S.  Car. 
176-180];  Quinchard  v.  Alameda,  113  556;  State  v.  Everett.  T03  Wis.  269; 
Cal.  664;  State  ?/.  Souders.  69  Mo.  App.  State  v.  Manitowoc.  92  Wis.  546. 

472;  Youni;  7/.  Crane,  67  N.  J.  L.  453;        6.  State  v.  Everett,  103  Wis.  269. 
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183.  b.  Parties  Defendant  Because  of  Interest  in 
Proceedings.  —  See  note  4. 

184.  See  note  i. 

1 85.  IX.  BovD  —  1.  Secenity  for  Bond — b.  Under  Statutes. 

—  See  note  3. 

187.  Statntot  Mandatory.  —  See  note  I. 

188.  Prote«atioa  of  Writ  in  Fonaa  Panporii.  —  See  note  3. 

1 89.  2.  Sufficiency  of  Bond  —  OononJ  Priaoipl«i  Oovoraiag  Iti  Ezoou- 
tion.  —  See  note  i . 

Betoription  of  Suit  and  Judgment.  —  See  note  2. 

190.  3.  Amendment  and  Snbttitation.  —  See  note  3. 

196.    X.  Thb  Weit,  Its  Ibotavcb  avb  Ivoidxvtal  Pboceed- 
IHG8 — 1.  Bnle  to  Show  Canie  and  Hotioe  —  b.  Under  Statutes. 

—  See  note  3. 

183.  4.  Duflo  I/.  Wayne  Circuit  if.  Twiggs  County,  115  Ga.  698;  Ham- 
Judge,  114  Mich.  350;  Slate  v.  Washoe  ilton  v,  Phenix  Ins.  Co.,  107  Ga.  728. 
County,  23  NeT.  247  [both  citing  4  1ST.  1.  Dykes  v,  Twiggs  County, 
Encyc.  of  Pl.  and  Pr.  183];  Bowlby  115  Ga.  698.  But  see  Howtb  v.  Shu- 
V.  Dover,  64  N.  J.  L.  185;  Cowen  v.  mard,  (Tex.  Civ.  App.  1897)  40  S.  W. 
Wild  wood,  60  N.  J.  L.  365;  People  v.  Rep.  1079. 

Onondaga  County' Ct.,  92  Hun  (N.  Y.)  Failure  to  Oive  Bond  — Banning  of  8tat- 

13.  nte  of  Unitationi.  —  The  pendency  of  a 

184.  1.  State  v.   Washoe  County,  writ  which  is  sued  out  without  a  bond 
23  Nev.  247,  does  not  suspend  the  statute  of  limita. 

19ftt    8.  Georgia.  —   2    Code    Ga.,  tions  requiring  the  suing  out  of  the 

§4639,  which  provides  that  the  party  or  writ  within  thirty  days.    Carpenter  v, 

his  agent  or  attorney  shall  give  bond.  Southern  R.  Co.,  112  Ga.  [52. 

means  that  the  bond  shall  be  given  by  18§.    8.  Dykes  v,  Twiggs  County, 

theparty  himself  or  by  his  agent,  either  115  Ga.  698;  Stover  v.  Doyle,  114  Ga. 

general  or  special,  who  is  authorized  85;  Carpenter  v.  Southern  R.  Co.,  112 

to  represent  him  in  the  case,  or  by  the  Ga.  152;  Hamilton  v.  Phenix  Ins.  Co., 

attorney  whose  employment  includes  X07  Ga,  728;  Reese  v.  RyaU,  112  Ga. 

services  in  the  case  or  who  is  author-  910. 

ized  by   the  party  to  give  the  bond.  199.    1.  In  Delaware  the  writ  will 

Alabama  Midland  R.  Co.  v.  Stevens,  not  be  quashed   because  an  attorney 

(Ga.  1902)  43  S.  E.  Rep.  46.  becomes  surety  on  the  bond,  in  viola- 

In    Criminal   Cases,  —  Such    statute  tion  of  a  rule  of  court,  although  such 

has  no  application  to  a  criminal  prose*  practice  is  held  to  be  improper.     Mc- 

cution.     Col vard  c.  State,  (Ga.  1903)43  Laughlin  v.  Sentman,  2  Penn.  (Del.; 

S.  E.  Rep.  855.  565. 

In  Waehington,  while  the  writ  of  re-  2.  Harris  v.  Parker,  (Tex.  Civ.  App. 

view  is  in  the  nature  of  an  appeal,  it  is  1898)  46  S.  W.  Rep.  844. 

a  special    statutory    proceeding,   and  190.    8.  When  There  Is  No  Bond.  -*- 

the  statutes  do  not  expressly  require  When  the  writ  is  issued  without  the 

that  a  bond  be  given  by  the  relator  as  proper  bond  being  filed,  there  is  noth- 

upon  an  appeal.    State  v,  Moore,  23  ing  before  the  court  to  amend,  as  the 

Wash.  276.  proceedings  are  a  nullity.     Dykes  v. 

The  Approval  of  the  Bond  is  essential  Twiggs  County,  115  Ga.  698;  Hamilton 

in  Georgia  to  the  validity  of  the  writ.  r.  Phenix  Ins.  Co.,  107  Ga.  728. 

Stover  V,  Doyle,  114  Ga.  85;  Wingard  196.   3.  Georgia.  —  Sunn  f/.  Hender- 

V,  Southern  R.  Co.,  109  Ga.  177.  son,  113  Ga,  609;  Georgia,  etc.,  R.  Co. 

Such  approval  must  be  made  by  the  v,  McElroy,   no  Ga.  316;  O'Keefe  t. 

judge  or  justice  who  tried  the  case  in  Cotton,  102  Ga.  516;  Moore  v.  State,  96 

the  first  instance.      The   fact  of    ap-  Ga.  309. 

proval  may  be  evidenced  by  a  formal  There  is  no  particular  method  for 

entry  or  by  any  act  of  the  judge  show-  evidencing    service,    neither    is  there 

Ing  his  acceptance  of  the  bond.     Dykes  any  statute  or  i^ule  of  court  which  pre- 
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198. .  2.  Hearing  of  Application  for  Writ.  —  See  note  i. 
199.    3.  Allooatnr  or  Fiat.  —  See  note  i. 
999«    6.  Serdoe  of  Writ  —  S6w  Made.  —  See  notes  $,  6. 
904.    8.  Amendment  of  Writ.  —  See  notes  3,  4. 

305.  9.  Alias  Writ.  —  See  note  2. 

XI.  StJPSMBDSAB  AVB  Stat  ov  FEOOEEDiNaB  —  1.  Doc- 
trine as  to  Snspension  of  Farther  Proceedings.  —  See  note  5. 

306.  Awardol  Speoial  tupensdesi.  —  See  note  2. 
908.     Correction  of  Seoord.  —  See  note  I. 

Alter  ISittULoe  of  Bxecntioii.  —  See  note  2. 

scribes  that  there  shall  be  any  particu-  %  prima  f<uu  CA,^,  where  the  proaecu- 

lar  sort  of  evidence,  but  service  can  be  tors  fail  to  show  their  interest  in  the 

made  by  a  proper  officer,  or  affidavit  of  controversy.     TSilIon  v,   Hoboken,  59 

service  by  a  private  person,  or  admis-  N.  J.  L.  383. 

sion  of  parties  in  open  court  that  service  SMIMI.    5.  See    Gossett    v.    Devorss, 

has  been  made;  and  if  counsel  who  (Kan.  App.  1903)  73  S.  W.  Rep,  731, 

have  control  of  the  case  are  served  holding  that  the  writ  need  not  be  ser^red 

with  written  notice,  such  notice  will  by  an  officer. 

bind  all  associate  counsel,  or  counsel  6.  Atlanta,  etc.,  R.  Co.  v.  Whitalcer, 

sahsequently    employed.       Butler    v.  115  Ga.  644. 

Farlev,  99  Ga.  631.  304*    8.  People  v.  Feitner,  40  K.  Y. 

Telegram  as  Notice,  —  Under  2  Code  App.  Div.  620. 

Ga.,  g  4644.  a  teleffram  is  a  sufficient  4.  People  v.  Webster,  49  N.  Y.  App. 

written  notice.     Western   Union   Tel.  Dlv.  556. 

Co.  V,  Bailey,  115  Ga.  725.  IParticnlars     in     Whloh     Amendmetit 

Insufficient  Evidence  of  Service,  —  A  Allowed.  —  The   court    may  amend    a 

certificate  of  service  of  notice  which  writ  issued  to  review  an  assessment 

does  not  purport  to  be  a  return  of  for  taxation  so  that  it  will  state  that  it 

service  signed  by   an  officer  charged  was  issued   upon   the  relation  of  ihe 

with  the  duty  of  serving  process,  and  party  assessed  and  by  prescribing  that 

which  is   merely  a  written  statement  service  of  the   return  shall  be   made 

not  sworn  to  and  containing  no  date  upon  the  relator's  attorney,  also  that 

of  service,  does  not  conform  to  2  Code  the   writ  shall   be  subscribed   by  the 

Ga.,  §  4644,  and  such  irregularity  is  justice  of  the  Supreme  Court  granting 

ground  for  dismissal.    Hardy  v.  Miller,  it.     People  v.  Webster,  49  N.  Y.  App. 

115  Ga.  107.  Div.  356. 

NoHce  of  the   Sanction  of  the    Writ  305.     2.  After  Biimiisal  of  Writ.  — 

Mailed  to  the  Attorney  for  ihe  Defendant^  A    second    writ  cannot   be   sued   out 

without   proof    that    the    notice    was  when  one  has  been  dismissed,  but  the 

actually  received,  is  insufficient.  Butler  prosecutor  should  move  to  vacate  the 

V,  Farley,  99  Ga.  631.  order  of  dismissal.     Dowd  v.  Jones, 

fVaiver  of  Notice.  —  By  answering  59  N.  J.  L.  367. 

the  writ  a  magistrate  waives  the  service  5.  Loniiiana  Statute. —  Garland's  Rev. 

required   by  Civ.   Code  Ga.,  §  4643.  Code  Prac.  La.  (1894),  g  863,  provides 

Crapp  V.  Morris,  108  Ga.  793.  that  "  mere  service  of  the  order  to  send 

Washington.  —  Ball.  Annot.  Codes  &  up  the  record  renders  void  every  act 

Stat.   Wash.   (1897),   ^  5742;   State  v.  which   may  have   been   subsequently 

Moore,  23  Wash.  276;  Lea vittt/.  Cham-  performed   by   the  judge   to  whom  it 

bers,  lb  Wash.  ^53.  was  directed.'*    State  v.  St.  Paul,  104 

198.  1.   Citizens*    St.    R.    Co.    v.  La.  203. 

Heath,  154  Ind.  363,  a  ting  4.  Encyc.  of        d06.    d.  People  v.  Sturgis,  (Supm. 
Pl.  and  Pr.  197,  198.  Ct.   Spec.   T.)  39   Misc.   (N.   Y.)  448; 

199.  1.  Wallace   v.  Jameson,   179    State  v,  Burnell,  102  Wis.  232. 

Pa.  St.  94.  30§.     1.  Cushwa  v,  Lamar,  45  W. 

Sifect   of   Allooatnr.  ^  The   allocatur    Va.  326. 
does  not  adjudge  that  there  is  illegality        3.  LonisiaBa  Statute.-^  Garland's  Rev. 
or  that  the  party  seeking  the  writ  is    Code  Prac.  La.  (1894),  ^  866,  provides 
entitled  to  itf     It  does  not  make  even    that    **  when    a   court   of   competent 
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909.    2.  Statutory  Proviuons.  —  See  note  2. 
91 1  •    3.  Vacation  of  Supersedeas.  —  See  note  i. 
919.    Xn.  BSTUBV  OB  AvswEB—  1.  Definition  and  Distinction 
Between  Terms.  —  See  note  i. 

2.  Necessity  of  Beturn.  —  See  notes  2,  3,4. 

914.  6.  By  Whom  Hade  — /i.  Officers  to  Whom  Writ  Is 
Directed.  —  See  note  i. 

915.  /.  Court   or   Board    Having   More  than  One 
Member.  —  See  note  6. 

g.  Whether  Attorney   May   Make  Return.  — 

See  note  8. 

916.  7.  Formalities  of  Betum.  —  See  note  i. 

917.  8.  Contents  of  Beturn  —  a.  Transcript  of  Record.  — 
See  note  i. 

Betnm  of  Original  Beoordi.  —  See  note  2. 

918.  c.  Relevancy  of  Matters  Returned.  —  See  note  3. 

jurisdiction  issues  a  mandate  for  the  8.  Fain  v.  Shy,  115  Ga.  765;  Pierson 

purpose  of  inquiring  into  the  validity  v.    Klahre,   (N.   J.    1899)  43  All.  Rep. 

of  a  proceeding  in  the  last  resort,  if  569;  State  v.  Lien,  112  Wis.  282. 

judgment  has  been  rendered  and  exe-  4.  Fain  v.  Shy,  115  Ga.  765;  Monitor 

cution  sued  out  in  the  court  below,  it  Lodge  No.  219  v.  Goldy,  58  N.  J.  L. 

may  arrest  the  execution  by  enjoining  119;  Cushwa  v,  Lamar,  45  W.  Va.'326: 

the   party    suing    it    and    the    officer  State  v.  Lien,  112  Wis.  282. 

charged   with  it  to  proceed  no  further  314.     1.  See  Lane  v.  Ocean  Grove 

unitl   the  validity  of   the  proceedings  Camp  Meeting  Assoc,  58  N.  J.  L.  123. 

has  been  pronounced  upon,  and  this  31ff.    6.  See   State   v,   Souders,   69 

under  the  same  penalties  which  are  in-  Mo.  App.  472,  wherein  it  was  held  that 

flicted  for  contempt  of  court."     Stale  where  a  writ  is  directed  to  a  court  com- 

V,  St.  Paul.  104  La.  203.  posed   of    several    judges   the   return 

3€#.    2.  New    York.  —  Code    Civ.  should  be  made  by  at  least  a  quorum 

Pro.  N  Y.,§  2131,  instead  of  enlarging  of  that  body.                           « 

the  power  of  the  writ  to  effect  a  stay,  8.  A  Stipulation  of  Ckinniel  cannot  form 

limits  it.     People  v,  Sturgis,  (Supm.  the  foundation  upon  which  to  reverse 

Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  448.  the  judgment.     Monitor  Lodge  No.  219 

311.    1.  People  V,  Sturgis,  (Supm.  v.  Goldy,  58  N.  J.  L.  119. 

Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  448,  ciU  316.     X.  Cushwa  v.   Lamar.  45  W. 

ing  4  Encyc.  of  Pl.  and  Pr.  211.  Va.  326,  citing  4  Encyc.  of  Pl.  and  Pr. 

'313.     1.   See   Stumpf   v.   San   Luis  216,  in  support  of  the  various  propo- 

Obispo  County,  131  Cal.  364;  State  v,  sitions  stated  on  that  page. 

Lien,  T12  Wis.  282.  Signature    by  Attorney  is    irregular. 

Propriety  of  Aniwer.  —  Ir  is  improper  Warren  v.  Hart,  (Mass.  1903)  66  N.  E. 

to  tile  an  answer  denying  the  allega-  Rep.  412. 

tions  of  the  petition,  as  a  return  to  the  317.     1.  Cushwa  v,   Lamar,  45  W. 

writ  constitutes  the  answer.     McAloon  Va.  326  {citing  4  Encyc.  of  Pl.  and 

V,  License  Com'rs,  22  R.  I.  191.  Pr.  217];  Stumpf  v.  San  Luis  Obispo 

But  if  facts  are  set  up  touching  the  County,    131    Cal.    364;    Buclcner    v. 

discretion  of  the  court  against  issuing  State,  115  Ga.  238;  Heidt  v.  Canuet, 

the   writ,   the  petitioner  may  answer  108  Ga.  752;  State  v.  Woodson,  161  Mo. 

them.     Ward  v.  Board  of  Aldermen,  444;    State   v.   Harrison,   141   Mo.    12; 

181  Mass.  432.  State   Commercial    Dime   Bldg.,   etc., 

2.  Monitor  Lodge  No.  2191/.  Goldy,  58  Assoc,  v,  Pietroniro,  (N.  J.  1901)50  All. 

N.J.  L.  119;  State  v.  Lien,  112  Wis.  282.  Rep.  451;  Venable  v.   Police  Com'rs, 

If  No  Betnm  If  Xade  the  Writ  Will  Be  40  Oregon  458. 

Dlamlwed,  and  a  stipulation  of  the  at-  2.  Cushwa  v.  Lamar,  45  W.  Va.  326. 

torney  setting  forth  the  facts  cannot  31  §.     8.  If  the  Beqnlrementa  of  the 

take  the  place  of  the  return.     Pierson  Writ  Are  Too  Broad,  a  motion  may  be 

V,  Klahre,  (N.J.  1899)  43  Atl.  Rep.  569.  made  for  a  modiQcation  of  the  writ  sq 
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319.     IrreleTant  Katten.  —  See  note  I. 

DUpoiition  of  IrreloTant  Kattert.  —  See  note  2. 

330.    d.  Jurisdiction  of  Inferior  Court  or  Tribunal. 
—  See  note  i. 

331.     e.  Evidence — Whether  it  Shonld  Be  Returned. — See  notes  1, 2. 

334.  FulneBe  and  Completenest.  —  See  note  3. 

9.  ConcIuBivenesB  of  Eetnm.  —  See  note  5. 

335.  See  note  i. 

that  the  defendant   may   be  excused  204;  People  v.  York,  73  N.  Y.  App. 

from  making  a  return  to  unnecessary  Div.  445;  People  v,  Feitner,  65  N.  Y. 

and    improper    matters.       People    v.  App.  Div.  224;  People  «/.  Barnes,  17  N. 

Feitner,  37  N.  Y.  App.  Div.  362.  Y.  App.  Div.  197. 

910.     1.  Cushwa  v.  Lamar,   45  W.  Rhode  Island.  —  Wheeler  v.   Probate 

Va.  326  \ciHng  4  Encyc.  of  Pl.  and  Pr.  Ct.,  2i  R.  I.  49. 

219];  Kirby  v.  Circuit  Ct.,  10  S.  Dak.  Wisconsin.  —  State  v,  Oconomowoc, 

38.     Compare  Ward  v.  Board  of  Alder-  104  Wis.  622. 

men,  181  Mass.  432,  holding  that  as  the  33ft.     1.  California,  —   Stumpf    v. 

petition  for  the  writ  is  addressed  to  the  San  Luis  Obispo  County,  131  Cal.  364: 

discretion  of  the  court,  rhe  respondent  Los  Angeles  v.  Young,  118  Cal.  295; 

may  set  up  extraneous  matters  which  Rauer  v.  Justices'  Ct.,  115  Cal.  84. 

show  that  even  if  the  record  does  dis-  District  of  Columbia.  —  Hendley   v. 

close  an  error,  justice  does  not  require  Clark,  8  App.  Cas.  (D.  C.)  165. 

the  quashal  of  the  writ.  Louisiana,  —  State  i:   Barksdale,  50 

2.  Cushwa  V.  Lamar,  45  W.  Va.  326,  La.  Ann.  55. 

citing  4  Encyc.  of  Pl.  and  Pr.  219.  Rhode  Island,  —  Wheeler  v.  Probate 

330.     1.   State    Commercial    Dime  Ct.,  2t  R.  1.  49. 

Bldg.,  etc.,  Assoc,  v.  Pietroniro,  (N.  J.  South  Dakota,  —  Kirby  v.  Circuit  Ct., 

1901)  50  Atl.  Rep.  451.  10  S.  Dak.  38. 

931.     1.  Matter  of  Private  Road,  13  Wisconsin,  —  State    v,   Thorne,    112 

Pa.  Super.  Ct.  227.  Wis.  81. 

8.  In Kew  Jersey  the  evidence  cannot  Compare  Union    Drainage    Dist.    v. 

be  laid  before  the  court  by  stipulation  Volke,  163  III.  243,   holding  that  ex- 

of  counsel  without  a  prior  rule  of  the  trinsic  evidence  may  be  heard  to  show 

lower  coufi  to  review  it.     Houman  v.  that  no  injustice  has  been  done  to  the 

Sch ulster,  60  N.  J.  L.  132.  petitioner  or  that  great  public  detri- 

8.  State    V,    Probate   Ct.,   83  ment  might  result  from  quashing  the 


Minn.  58.  proceedings.    And  see  Fowler  e/.  Larra- 

6.  State  V,  Thorne,  112  Wis.  81,  cit-  bee.  58  N.  J.  L.  314,  to  the  effect  that 

ing  ^  Encyc.  of  Pl.  and  Pr.  224.     See  in  reviewing  proceedings  of  the  Court 

also  the  following  cases:  of  Common  Pleas  under  the  Road  Act 

California,  —  Los  Angeles  v.  Young,  the    return    may   be  contradicted   by 

118  Cal.  295;  Rauer  v.  Justices'  Ct.,  testimony  when  ordered  by  the  court 

115  Cal.  84;  White  v,  Superior  Ct.,  no  to  be  taken  for  thai  purpose. 
Cal.  60.  Presumptions.  —  When  the  return  is 

Georgia,  —  Buckner  v.  State,  115  Ga.  silent  as    to   material   allegations    of 

238.  fact  contained  in  the  petition,  the  pie- 

Louisiana.  —  State   v.    King,  50  La.  sumption  is  that  the  officers  making 

Ann.  659.  the  return  intended  to  admit  those  alle- 

Michigan,  —  Scholtz    v.    Smith,    119  gations;  but  this  presumption  does  not 

Mich.   634;    Taylor  v,  Shimmel,    107  extend  to  conclusions  of  law.     People 

Mich.  676.  V,  Sutphin,  166  N.   Y.  163.     See  also 

New  York.  —  People  v,  Wurster,  149  State  v.  Probate  Ct..  83  Minn.  58,  hold- 

N.  Y.  549;  People  v.  Vanderpoel,  35  N.  ing,  however,  that  the  presumption  is 

Y.   App.   Div.   73;    People   v.    Brady,  not  conclusive. 

50  N.   Y.   App.   Div.   372;    People  v.        Motion    to    Have  Additional    Xattera 

Commissioners  of  Charities,  etc.,  i  N.  Certliled. —  If  the  petitioner  wishes  to 

Y.  App.  Div.  3;  People  1/.   Feitner.  81  raise  facts  not  of  record  and  which  are 

N.  Y.  App.  Div.  118:  People  r.  Feitner,  suggested  by  the  petition,  he  should 

(Supn).   Ct.   Spec.  T.)  38  Misc.  (N.  Y.)  move  that  the  defendant  be  ordered  to 
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930.     Statementf  in  Setm  IMum  Stoord.  —  See  note  3. 

337.  TrftYMTM  of  Boturn  nndar  Authority  of  Btatuto  —  See  note  2. 

10.  Amendment  and  Further  Eetom.  —  See  note  4, 

338.  Oronndi  for  Amendmenta  or  Further  Botnm.  —  See  note  2. 

333*    11.  Bemedy  for  Palse  Ketum.  —  See  note  2. 

334.  XIV.  OvABHAL,  Dismissal,  ahb  Svpsbsedsas  of  Weit  — 
1.  Distinction  Between  dnashal  and  Supersedeas.  —  See  note  i . 

3.  When  Writ  Will  Be  Qnashed  or  Superseded  —  a.  Im- 
PROVIDENT  Issuance  of  Writ  in  General.  —  See  note  4. 

335.  See  note  1. 

338.    c.  Laches  and  Limitations— LimiutioM.— See  note  2. 

certify  such  material  facts  in  addition  is  incomplete  and  that  a  correct  and 

to    the    record.      Tileston    v.    Street  full  report  of  the  proceedings  would 

ComVs,  182  Mass.  325.  disclose  many  other  irregularities,  it  is 

iMB6.    8.  Los  Angeles  v.  Young,  ti8  the   proper  practice  to  apply   for  an 

Cal.  295.  order  for  a  further  return,  and  not  to 

31i7«    2.  Georgia  Statute.  —  If  an  an-  show  irregularity  by  affidavits.     Under 

swer  is  not  sufficiently  full  to  enable  Code  Civ.  Pro.  N.  Y.,  g  2139,  the  court 

the  court  to  determine  the  assignment  has  no  power  to  allow  any  affidavit  to 

of   error,   or  if  the  answer  is  untrue,  be   read    except    for    the    purpose  of 

exceptions  may  be  taken  or  the  answer  establishing  some  fact  which  is  essen- 

may  be  traversed  as  I  he  case  may  re-  tial  to  the  jurisdiction  of  the  body  or 

quiie.     Buckner  v.  Stale,  115  Ga.  238.  officer.     People  v.  Board  of  Contract, 

An  alleged  error  contradicted  b^  an-  etc.,  39  N.  Y.  App.  Div,  30. 

swer  and  not  traversed  by  the  petitioner  93§.    2.  State  v.  Springer,  134  Mo. 

will    not    be    considered.      Lanier    v.  212,  nVf7f^4  Encyc.  of  Pl.  and  Pr.  228. 

Byrd,  115  Ga.  200.  d33.    2.  People  v.  Wurster,  149  N. 

In  Hew  Jersey  the  record  isthe  pri-  Y.   549;  People  v,  Feitner,  65   N.   Y. 

mary  source  of  information,  and  if  it  App.  Div.  224. 

is  alleged  that  the  statements  of  the  334*    1.  People  v.  Feitner,  (Supm. 

record  are  not  warranted  by  the  actual  Ct.    Spec.    T.)   30   Misc.   (N.  Y.)  247; 

facts,  a  rule  must  be  taken  to  certify  Slate  v.  Oconomowoc,   104  Wis.  622. 

what  those  facts  are;  and  only  when  the  See  also  People  v.  Peck,  73  N.  Y.  App. 

court  is  unable  to  respond  to  such  rule  Div.  89. 

can  the  testimony  of  witnesses  be  in-  4.  Colorado, —  Ellis     v.    People,    15 

voked.     Genuario  r\  DeGaudenzio,  64  Colo.  App.  341. 

N.  J.  L.  157.  Delaware,  —  Newell  ».   Hampton,   i 

4.  State   V,   Springer,   134  Mo.  212;  Marv.  (Del.)  i. 

State  V.  Thorne,  112  Wis.  81.  Illinois.    —    Behrens     ».     Highway 

Oeorgia  Statute.  —  2  Code  Ga.,  g  4647,  Com'rs,  169  III.  558. 

provides  that  an  answer  to  a  Hrrit  of  Michigan,  —  Culver    v.   Travis,    108 

certiorari  may  be  perfected,  provided  Mich.  640. 

exceptions  thereto  be  filed  in  writing  Missouri,  —  State    v.    Smith.    (Mo. 

specifying     the     defects     and    notice  1903)  73  S.  W.  Rep.  211. 

thereof  be  given  to  the  opposite  party  New  Jersey,  —  Layton  v.  Ocean  Grove 

before  the  case  is  called   in  its  order  Camp  Meeting  Assoc.,  59  N.  J.  L.  369; 

for  a  hearing.     Ford  v.  Toomer,  (Ga.  Dowd  v.  Jones,  59  N.  J.  L.  367. 

1902)  43  S.  E.  Rep.  45 ;  Stoner  v.  Ma-  Pennsylvania,  —  Wallace  v,  Jameson, 

gins,  (Ga.  1902)  43  S.  E.  Rep.  45.  179  Pa.  Si.  94. 

If  the  applicant  proceeds  upon   an  Washington,  —  Leavitt  v.  Chambers, 

answer  which  is  not  sufficiently  full  or  x6  Wash.  353. 

explicit  to  enable  the  court  to  decide  Wisconsin. — State  v.  Daubner,  iii 

the  assignment  of  error  made  In  the  Wis.  671. 

petition,  the  certiorari   will   be  over-  335.    1.  People  v.  Sturgis,  (Supm. 

ruled.     Buckner  v.  State,  T15  Ga.  238.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  448,  cit- 

Jivm    York    Statute.   —    People     v.  ing  4  Encyc.  of  Pl.  and  Pr.  235. 

Wurster,  149  N.  Y.  549.  33§.    2.  Southern    Oregon    Co.   v. 

Where  it  is  claimed  that  the  return  Coos  County,  30  Oregon  250. 
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343.   g.  Want  or  Insufficiency  of  Bond  — Apprma  of 

Band.  —  See  note  lo. 

349.    I.  Miscellaneous  Grounds  for  Quashal  — writ 

Improperly  iMaed.  —  See  note   I . 

347,    4,  Motion  —  ^.  On  Demurrer.  —  See  note  7. 

353.    X7.  Hsasiko    akd    Detsbkivatiov  —  2.   Hearing   on 

Pleadings.  —  See  note  3. 

355.  3.  Extent  of  Beview — a.  Restriction  of  Inquiry  to 
Jurisdiction  and  Regularity  of  Proceedings.  —  See  note  i. 

356.  Bogttlarity  of  Proooodingi.  —  See  note  i. 

397.     Selax&tion  of  Bnlo  in  Uiorotion  of  Court.  —  See  note  I. 

3t58,    c.  Rulings  on  Evidence.  — See  note  2. 

380.     Juriidiotional  Errors.  —  See  note  3. 

361.    d.  Whether  Sufficiency  of  Evidence  Will  Be 

Reviewed —  (i)  Common-law  Doctrine.  —  See  note  3. 

943.    10.  Approval   of  Bond.  —  Gos-  view  to  the  case  made  out  in  the  appli- 

sett  V,  Devorss,  (Kan.  App.  1903)  73  S.  cation.     People  v.   Feitner,  77   N.  Y. 

W.  Rep.  731.  citing  4  Encyc.  of  Pl.  App.  Div.  428. 

AND  Pr.  243.  M6*   1.  Garnsey  v,  Klamath  Coanty 

945.    1.  Leavitt    v.   Chambers,   16  Ct.,  33  Ore^^on  201  [citing  4  Encyc.  of 

Wash.  353.  Pl.  and  Pr.  256];  People  1/.  Lindblom, 

347.    7.  State  v,  Clifton,  113  Wis.  182  111.  241. 

107.  357.    \.  McClatchy  v,  Superior  Ct., 

Bneh  Kotion  Comes  Too  Late  After  a  119  Cal.  413.     In  this  case,  which  was 

Return  Has  Been  Kade  to  the  writ,  the  a  proceeding  for  constructive  contempt 

effect  of  filing  the  return  being  to  waive  in   publishing  a   malicious  and   false 

the  demurrer.      School    Directors    r.  statement  concerning  the  judge,   the 

School  Trustees,  91  111.  App.  96.  defendant  sought  to  in'troduce  evidence 

353.      8.    Behcens      v.      Highway  denying  a  wrongful  intent  and  falsity, 

Com*rs,  169  111.  558.  which  was  disallowed     The  Supreme 

956,    \.  O'Brien  v,  Pawtucket,  20  Court  held  that  a  refusal  to  allow  this 

R.  I.  49,  citing  4  Encyc.  op  Pl.  and  evidence  was  the  same  as  refusing  to 

Pr.  254,  255.     See  also  the  following  hear  the  defendant,  and  that  it  would 

cases:  look  at  the  evidence  to  see  whether  the 

Illinois.  —  People  v,   Gary,   196  111.  court  below  exceeded  its  power. 

310:  People  V.  Lindblom,  182  III.  241.  3(^8.    8.  Boview   of  Baling  on  IH- 

Louisiana.  — State  v.  Barksdale,    50  donee.  ~  While  z'.  Superior  Ct.,  no  Cal. 

La.  Ann.  55.  60;  People  v,  Lindblom,  183  111.  241. 

New  Jersey,  —  Wait  v.  Krewson,  59  360*    8.  Error  Not  Olearly  Apparmit. 

N.  J.  L.  71.  —  The  coun  will  not  review  a  question 

iVisconsin.  —  State  v.  Circuit  Ct.,  loi  of  fact  on  which  jurisdiction  depends 

Wis.  422.  when  the  error  is  not  made  clearly  to 

In  niinois  extrinsic  evidence  may  be  appear.    State  v.  Watkins,  49  La.  Ann. 

heard   to  show  that  no  injustice  has  1056. 

been  done   to  the   petitioner  or  that  901.    8.  CaUfomia.  —  White  v.  Sn- 

great     public     detriment    or    incon-  perior  Ct.,  no  Cal.  60. 

venience  might  result  from  quashing  Vow  Jersey.  —  The  question  how  far 

the     proceedings.       Union    Drainage  the  court  will  go  in  reviewing  the  facts 

Dist.  V.  Volke,  163  III.  243.  upon  which  the  court  below  acted  ap- 

Kodifloation  of  Assessment.  —  Under  pears  to  be  somewhat  unsettled  in  New 

the  charter  of  the  city  of  New  York,  Jersey.    The  Certiorari  Act,  g  18  (Gen. 

^  89s  (Laws  N.  Y.  1897,  c.  378),  an  ap-  Sut.  N.  J.,  p.  370),  which  authorizes 

plication  for  reduction  of  the  assessed  the  court  to  determine  disputed  ques- 

val nation  of  property  must  allege  the  tions  of  fact,  only  relates  to  extraordl- 

grounds  of  objection  thereto  and  will  nary  proceedings  of  special  statutory 

stand  or  fall  upon  the  grounds  of  error  tribunals  outside  of  regular  suits  at 

averred  therein,  and  is  limited  in  re-  law.    A  writ  of  cer^orari  ^qed  out  |o 

Supp.  Pl.  &  Pr.— 43  678 
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964.     JurifdietioBal  Vaeto.  —  See  note  I . 

367.     (2)   Under  Statutes  —  Statatei  Authoriniig  Beriew  of  EvidAnoe. 

—  See  note  i. 

a73,    e.  Extent  of  Review  of  Evidence  —  Findings  sap- 

ported  by  Some  STidenoo.  —  See  note  I . 

377.    4.  Matters  Dehors  Keoord  —  a.  Doctrine  as  to  Con- 
sideration OF.  —  See  note  3. 
asa,    b.  Oral  Evidence,  Affidavits,  and  Depositions. 

—  See  note  3. 

a84.    c.  References.  —  See  note  2. 

review  the  decision  of  an  inferior  tri-  inquires  into  the  jurisdiction,  but  con- 

bunal  is  in  the  nature  of  a  writ  of  error,  siders  the  evidence  both  as  to  alleged 

and   therefore    the  ordinary   rule,    in  errors  committed  and   as  to  its  suffi- 

cases  not  within  the  statute  referred  to,  ciency.     People   v.  Feitner,    81  N.  Y. 

is  that  the  review  will  be  confined  to  App.  Div.  118. 

errors  of  law;  and  the  court  will  not  Where  application   is  made  to  tax 

consider  the  weight  to  be  given  to  testi-  commissioners  for  the  reduction  of  an 

mony  nor  the  conclusions  of  fad  to  be  assessment,    and    I  he    commissioners 

drawn   from   it;    and   where   there  is  have  acted   thereon   adversely  to  the 

legal  evidence  before  the  court  below,  applicant,  either  wholly  or  in  part,  be 

upon  which  its  finding  of  fact  may  be  may  sue  out  the  writ,  and  as  a  matter 

supported,  the  court   will  not  reverse  of  right  is  entitled  to  a  rehearing,  and 

its  determination.     McAdam  v.  Block,  may   produce     and    give    before    the 

63  N.  J.  L.   508.     See  also  Rogers  v.  court  all  the  evidence  which  was  laid 

Kershaw,  64  N.  J.  L.  213.  before   the  commissioners    and    such 

364.  1.  Stumpf  V,  San  Luis  Obispo  further  evidence  as  he  chooses  to  pro- 
County,  131  Cal.  364;  Sweeny  v.  May-  duce  bearing  upon  the  material  issues 
hew,  (Idaho  1899)  56  Pac.  Rep.  85  [both  raised  by  the  petition  and  return,  if  the 
cases  quoting  4  En'cyc  op  Pl.  and  Pr.  court  deems  it  necessary  for  a  proper 
262-264];  McAloon  V,  License  Com'rs,  disposition  of  the  matter.  People  v. 
22  R.  I.  191;  SaltLakeCity  Water,  etc.,  Feitner,  81  N.  Y.  App,  Div.  118. 
Power  Co.  v.  Salt  Lake  City,  24  Utah  373.  1.  Houman  v,  Schulster,  60 
282.  N.  J.  L.  132. 

Extent  of  ExamiiiAtion  of  Evidenoe.  —  977.    8.  Alabama,  —  Moore  v,  Mar- 

The  examination  of  the  evidence  is  not  tin,  etc.,  Co.,  124  Ala.  291. 

for  the  purpose  of  determining  whether  Illinois.  —  People   v.  Gary,   196   111. 

the   preponderance  thereof  is  on  one  310;  Behrens  v.  Highway  Com'rs,  169 

side  or  the  other,   but   to  determine  111.  558;  Scheiwe  v.  Holz,  168  111.432; 

whether  there  is  any  evidence  which  Union   Drainage    Disi.  t/.   Voike,    163 

will  justify  the  judgment.     Salt  Lake  111.  243;  Board  of  Education  v.  School 

City  Water,   etc..    Power  Co.   ».  Salt  Trustees,  74  111.  App.  401;  Randecker 

Lake  City,  24  Utah  282.  v.  Highway  Com'rs,  61  111.  App.  426. 

367.    1.  Kew    York.   —    People    v.  Iowa.  —  Wilson    v.    Remley,   (Iowa 

Railroad  Com'rs,  54  N.  Y.  App.  Div.  1899)  80  N.  W.  Rep.  542. 

615;  People  V.   Railroad  Com'rs,  4  N.  J/»jj«ii#rf.  —  Ward  ».  Board  of  Equal i- 

Y.  App.  Div.  259;  People  r.  Barker,  i  zation,  135  Mo.  309;  Sute  v.  Williams, 

N.  Y.  App.  Div.  532.  70  Mo.  App.  238. 

Extent  of  Review,  --  A  special  statu-  New  York,  —  People  v,  Murray,  (C. 

tory  proceeding  to  review  questions  of  PI.  Spec.  T.)  14  Misc.  (N.  Y.)  177.     See 

taxation  authorizes  a  rehearing  of  the  also   People   v.  Wurster,   89  Hun  (N, 

questions  at  issue  and  the  introduction  Y.)  7. 

of  additional  proofs  bearing  thereon.  Oregon,  —  Venable  r.  Police  Com'rs, 

The  petition  and  the  return  of  the  com-  40  Oregon  458. 

missioners  are    regarded     simply    as  South  Dakota,  —  Kirby    v.    Circuit 

pleas,  and  the  issue  raised  thereby  fur-  Cl,,  10  S.  Dak.  38. 

nishes  the   subject-matter.     People  «/.  383.    3.  People   v,   Gary,    196    III. 

Feitner,  81  N.  Y.  App.  Div.  118.  310. 

The  writ  brings  up  both  record  and  384.    8.  State  v,  Barksdale,  $0  La. 

proceedings,   and  the  court  not  only  Ann.  55. 
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984,    d.  Matters  Improperly  Returned.  —  See  note  6. 

987.  6.  Errors  Not  Apparent  of  Beoord  —  a.  Whether  They 
Are  Considered.  —  See  note  5. 

988.  b.  Mere  Silence  of  Record.  —  See  note  i. 
997.    8.  Borden  of  Prool  —  See  note  i. 

9.  Trial  de  Novo.  —  See  note  3. 
309.    XVI.  JvBaxEVT  —  1.  Affirmanoe  or  duaflhal  of  Proceed- 

ings  —  Scope  of  Jodgment.  —  See  note  I . 

303.    3.  Power  to  Bender  Judgment  Anew  —  b.  Under  Stat- 
utes. —  See  note  i. 

30«S.     Certiorari  m  Substitute  for  Appeal.  —  See  note  I. 

315.    7.  Bemand — a.  Common-law  Doctrine.  —  See  note  2. 
391 .    XVn.  Costs  —  1.  Whether  Costs  Are  Allowable  —  a.  At 
Common  Law.  —  See  note  8. 
393.    b.  Under  Statutes.  —  See  note  i. 

Whether  Certiorari  Is  an  Aetion.  —  See  note  3. 
Certiorari  Is  Speeial  Prooeeding.  —  See  note  4. 

I 

394.    6.    Board    of    Education    v,  the  proceedings  in  whole  or  in  part,  or. 

School  Trustees,  74  111.  App.  401.  in  its  discretion,  correcting  the  same 

387.    5.  Scheiwe  v.   Holz,  168  111.  and  prescribing  the  manner  in  which 

432;  Massasoit  Tribe  No.  121  v,  Voor-  I  he    parties    or  either  of  them   shall 

hees.   (N.  J.  1899)  43  All.    Rep.    571;  further   proceed.**     See    Independent 

State  V.  Lien,  112  Wis.  282.  Dist.  v,  Taylor,  100  Iowa  617. 

38§.    1.  State  z/.  Barksdale,  50  La.  3<>5,    1.  Evans  v.  Southern  R.  Co., 

Ann.  55.  74  Miss.  230,  citing  4  Encyc.  of  Pl. 

397.    1.  Brown  v,   Moore,    (N.    J.  and  Pr.  305. 

1899)  42  Atl.  Rep.  1063.  315.     2.    Award    of    Exeeation.   — 

8.  ¥isilMippi.  —  Evans  v.  Southern  Where  the  judgment  is  reversed  and  a 

R.  Co  .  74  Miss.  230.  final  judgment  is  rendered,  the  court 

3<MI.    1.  Freioriblng  Fatore Aotion.  —  ought  to  enter  judgment  and  award 

See  People  r.  Campbell,  156  N.  Y.  64,  execution  without  remitting  the  record 

reversing  22  N.  Y.  App.   Div.  170  and  to  the  inferior  court.     Smith  v.  Ocean 

holding  that  the  court  may  grant  con-  Castle  No.  11,  59  N.  J.  L.  198. 

ditional  relief  and  do  equity  between  331.     S.  Kirby  v.  Circuit  Ct.,  10  S. 

the  parties.  Dak.  196,  citing  4  Encyc.  of  Pl.  and  • 

303.    1.  See    generally    Evans    v,  Pr.  321. 

Southern  R.  Co.,  74  Miss.  230  \citing  4  333.     1.  Haire  v,  McCardle,  107  Ga. 

Encyc.  of  Pl.  and  Pr,  303];  People  v.  775;  People  v.  Town  Auditors,  42  N. 

Lindblom,    182    111.    241;    Sanner    v.  Y.  App.  Div.  250. 

Union    Drainage   Dist.,   175   111.   575;  In  New  Jersey  by  the  Certiorari  Act, 

Warren  v.  Hart,  (Mass.  1903)  66  N.  E.  §  8  (Gen.  Stat.  N.  J.,  p.  368),  the  court 

Rep.  412.  may  in  its  discretion  give  judgment 

(Georgia.  —  Ford  v.  Price,  etc.,  Cider,  for   costs  to  either  party.     Smith   v, 

etc.,  Co.,  (Ga.  1902)  43  S.  E.  Rep.  69;  Ocean  Castle    No.   11,   59    N.    J.    L. 

Tison   V.    Savannah,   etc.,    R.  Co.,  97  198. 

Ga.  366;  Walker  v,  Reese,  no  Ga.  582;  8.  Kirby  v.  Circuit  Ct.,  10  S.  Dak. 

Velvin  v,  Austin,  109  Ga.  200;  Holmes  196.     Compare  State  v.  Probate  Ct.,  67 

V.  Pye,  107  Ga.  784:  Johnson  v.  Cole-  Minn.  51. 

man,  io6  Ga.  205;  Almand  v.  Georgia  4.  New  York  Code.  —  Code  Civ.  Pro. 

R.,  etc.,  Co.,  102  Ga.  151;  Royal  v.  Mc-  N.  Y.,  §  2143,  authorizes  the  award  of 

Phail,  97  Ga.  457.  costs  not  exceeding  fifty  dollars.     Peo- 

lowa.  —  Code    Iowa,    §    4160    (sub-  pie  v.  Town  Auditors,  42  N.  Y.  App. 

siantially     embodying      Code      1873,  l^iv.  250. 

§  3222),  provides  that  the  court  must  South  Dakota.  —  See  Kirby  v.  Circuit 

"  give  judgment  affirming  or  annulling  Ct.,  10  S.  Dak.  196. 
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335.  2.  Eight  to,  and  Liability  for,  Coiti  —  Coutnietioii  of  ButvtM. 

—  See  note  3. 

336.  BiMretion  of  Court.  —  See  note  I. 
SneoeMfal  Party.  —  See  note  2. 

338.    ZVIII.  Appeal  avd  Wbit  op  Esbob  —  1.  When  Appeal 
Lies.  —  See  note  4. 
331.    2.  Examination  of  Case  on  Appeal  —  a.  In  General.  — 

See  note  2. 

333.     QuMtioni  of  Paot.  —  See  note  4. 

333.  b.   Objections    Not    Raised    Below  —  Erron   Hot 

Apparent  of  Beoor4.  —  See  note  2. 

334.  3.  Judgment  on  Appeal  —  a.  Affirmance  —  Error  Hot 

Apparent  of  Sooord.  —  See  note  I . 

3df(.    3.  Against  Heal  Party  in  Inter-  mandatory,  and    counsel    cannot    by 

est.  —  Costs  will  be  allowed  againsi  the  stipulation  extend  the  time.     Lusk  v. 

real  party  in  interest  where  the  writ  is  Capehart,  129  Ala.  599. 

brought  to  review   the  determination  331.    2.   Vanden   Bos    v,   Douglas 

of  the  Probate  Court.     State  v.  Probate  County,  11  S.  Dak.  190. 

Ct.,  67  Minn.  51.  Insaffleient  Bill  of  Ezoeptions.  —  A  bill 

Costs    in    Payor   of  Court.  —  Under  of  exceptions  brought  to  review  a  re- 

Comp.  Laws  Dak.,  ^  51S9  (Annot.  Stat,  fusal  to  sanction  a  petition  for  certiorari 

S.  Dak.  1901,  §  6414),  which  provides  which  does  not  set  fottb  either  that  pe- 

that  in  all  actions  and  special  proceed-  tition  or  its  substance  will  not  be  con- 

ings  the  clerk  must  tax  disbursements  sidered.     Wilks  v.  Smith,  loi  Ga.  229; 

as  a  part  of  the  judgment  in  favor  of  Lake  v,  Kellum,  99  Ga.  130. 

the  prevailing  party,  it  has  been  held  333.    4.  Carter  v.  Garrett,  115  Ga. 

that  the  Circuit  Court  cannot  recover  595;  Flanders  v.  Wood,   113  Ga.  635; 

such  disbursements  or  judgment  in  its  Georgia  R.,  etc..  Co.  v.  Pounds,   iii 

favor,  as  it  could  not  incur  or  pay  any  Ga.  851 ;  Shearouse  v,  Morgan,  iii  Ga. 

of  the  expenses  if  judgment  should  go  858;    Ballard   v.   Shaw,    no  Ga.  265; 

against  it.     Kirby  v.  Circuit  Ct.,  10  S.  Savannah,  etc.,  R.  Co.  v,  Fennell,  100 

Dak.  196.  Ga.    474;   Tucker    v.    Banks,  99  Ga. 

336.    1.  Dismissal  of  Prooeedings  of  302;  Smith  v.  State,  (Ga.  1903)  43  S.  £. 

Whioh  Review  Is  Sought. —  Where  the  Rep.  371:  Southern  R.  Co.  v,  Fincher, 

plaintiff  below  dismisses  the  proceed-  (Ga.  1903)43  S.  E.  Rep.  370. 

ings  when  the  certiorari  is  served  on  333.    8.  Wilks  v.   Smith,    loi   Ga. 

him,  he  thereby  confesses  error,  and  229:  Lake  v,  Kellum,  99  Ga.  130,  Van- 

the  petitioner   should  have  the  costs  den  Bos  v.  Douglas  County,  11  S.  Dak. 

of   the  certiorari  without  considering  190. 

whether  it  was  a  proper  case  for  the  334.     1.  Wilks  t\   Smith,    loi  Ga. 

writ.     State  v.  Third  Judicial  Dist.  Ct.,  229;  Lake  v.  Kellum,  99  Ga.  130. 

(Nev.  1903)  71  Pac.  Rep.  664.  Where  the  reason  why  the  court  bc- 

8.  Paulk  V.  Tanner,  106  Ga.  219.  low  dismissed  the  writ  does  not  appear 

338.    4.  Alabama.  —  Civ.  Code  Ala.  on  the  record,  it  will  be  presumed  that 

(1896),  §  2827,  which  provides  that  an  the  court    had    good    reason.      West 

appeal  may  be  taken  within  thirty  days  Chicago  St.   R.  Co.   v,  Becker,  57  111. 

from  the  final  judgment  rendered,  is  App.  533. 
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337.  L  DSTnriTlON.  —  See  note  i . 

n.  Powers  of  Jubges  at  Chaxbees  in  Teeh  ahd  ih 
Tacatioh  —  1.  In  Oeneral.  —  See  note  2. 

338.  Fondamontftl  LimiUtioii  of  Power.  —  See  note  I. 
340.     9.  Puniflhing  for  Contempt.  —  See  notes  2,  3. 

343.  13.  Eendition  of  Judgment  or  Final  Order.  —  See  note  i . 

344.  See  note  i. 

337.  1.    Hoskins    v.    Baxter,    64    must   be  tried  and   punished  by  the 
Minn.  226.  citing  ^  Encvc.  of  Pl.  and    court." 

Pr.  337.  8.  Montana.  —  Code  Civ.  Pro.  Mont., 

Judgment  Eendered  in  Vacation.  —  Act  S§  2170-2183,  taken  in  connection  with 
Pa.  May  5,  1864,  grams  the  power  to  a  g  171,  confers  upon  judges  sitting  in 
special  court  to  take  a  matter  heard  chambers  the  power  to  punish  for  con- 
in  open  court  under  advisement ,  and  tempt.  State  v.  Loud,  24  Mont.  428, 
render  a  judgment  thereon  in  vacation  citing  ^  Encvc.  of  Pl.  and  Pr.  340. 
lime.  Korman's  Application,  162  Pa.  In  Kebraaka  a  court  in  chambers  may 
St.  151.  See  also  Butts  v.  Armor,  164  punish  for  contempt.  Nebraska  Chil- 
Pa.  St.  73.  dren*8    Home  Soc.  v.  State,  57  Neb. 

2.  State  V,  Start,  62  Kan.  in:  In  re  765. 

Barnhouse,   60  Kan.   849,  in  each  of  343.     1,  Arizona,  —  Babbitt  v.  Field, 

which  cases  the  court  quoted  4  Encyc.  (Ariz.  1898)  52  Pac.  Rep.  775. 

OF  Pl.  and  Pr.  337.     See  also  the  fol-  Indiana,  —  Pond  v.  Simons,  17  Ind. 

lowing  cases:  App.  84. 

Illinois,  —  Schlesinger  v.   Allen,   69  Missouri.  —  State   v,   Woodson,   161 

III.  App.  137.  Mo.  444. 

Nebraska.  —  Browne    v.    Edwards,  Nebraska. —  Browne  v.  Edwards,  etc., 

etc..  Lumber  Co.,  44  Neb.  361.  Lumber  Co.,  44  Neb.  361. 

Texas,  —  Ford  v.  Liner,  24  Tex.  Civ.  See  also  Woodlief  v.  Logan,  50  La. 

App.  353-  Ann.  438. 

Complianoo  with  Statnte.  —  Where  the  A  Defonlt  Judgment  cannot  be  entered 
statute  provides  the  manner  and  time  in  vacation  at  chambers.  Rogers  v. 
in  which  an  application  should  be  Traders'  Nat.  Bank,  60  Kan.  855,  55 
made  to  a  court  a(  chambers,  a  material  Pac.  Rep.  463.  Compare  Kalb  v.  Ger- 
deviation  from  the  provisions  of  the  man  Sav.,  etc.,  Soc,  25  Wash.  349, 
statutes  will  be  grounds  for  a  refusal  which  holds  that  where  there  is  no  con- 
to  grant  the  order.  Walkers.  Tamsen,  stitutional  or  statutory  provision  for  a 
(N.  Y.  City  Ct.  Gen.  T.)  18  Misc.  (N.  vacation  of  a  court,  a  decree  may  be 
Y.)  734.  signed  at  any  time  and  at  any  place 

338.  1.  Conover  7/.  Wright,  (Neb.  in  the  district  for  which  the  court  sits, 
1902)91  N.  W.  Rep.  545.  and  a  recital  that  a  decree  was*'  en- 

340.    8.  Kansas.  —  In  in  re  Barn-  tered  in  cnambers  '*  will  not  avoid  it. 

house,   60   Kan.   849,   the  court  said:  344.    1.  Under  the  GonsUtntion  and 

**  The  act  of  1897  [Gen.  Stat.  Kan.,  c.  Statutes  of  Nebraska  it  has  been  decided 

85,  §g  II,  12].  however,  has  taken  away  that  a  judge  sitting  at  chambers  in  his 

from  the  judge  all  power  either  to  try  judicial  district  may,  after  notice  to  the 

or   to  commit  persons   for  contempt,  prosecuting  attorney,  receive  a  plea  of 

and  has  vested  such  authority  solely  guilty  from  a  defendant  charged  with 

in  the  courts.     Indeed,  by  ^  3  [g§  11,  crime   and   pass   sentence   upon  him. 

12]  contempts  of  the  judge  at  chambers  McCarty  v.  Hopkins,  61  Neb.  550. 
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34«S.     Consent  of  Partiei.  —  See  note  I. 

346.  See  note  i. 

347.  14.  Vacation  and  Amendment  of  Judgments  and  Ordera.  — 
See  note  i. 

348.  Sfee  note  i. 

16.  Hotion  for  Sew  Trial.  —  See  note  3. 
3SO.     17.  Proceedings  to  Perfect  Appeals.  — See  note  i. 
3«S1.     19.  Appointment  and  Discharge  of  Beceiver.  — See  notes 
2,4. 

3«I3,     Bemoval  and  Diseharge.  —  See  note  4. 

356.    21.  Powers  in  Belation  to  Extraordinary  Bemedies  —  a. 

Injunctions  —  (l)  Granting — only  Temporary  I^jottotionfl  Oranublo. — 
See  note  5. 
3«S7.    (2)  Dissolution  and  Modification.  —  See  note  3. 

345*    1.  Gamble  v.  Bufifalo  County,  of  exceptions  in  vacation.     Young  v. 

57  Neb.   163;  Johnson  v,   Bouton,   56  Rann,  iti  Iowa  253. 

Neb.  626.  In  Texas  an  order  striking  a  bill  of 

346.    1.  Young  v,  Rann,  iix  Iowa  exceptions  from  the  file  is  a  nullity  if 

253.  made  in  vacation.     Ford  v.  Liner,  24 

Waiver  of  Objeetion.  —  Appearing  and  Tex.  Civ.  App.  353. 

contesting  at  chambers  an  application  In  Virginia  a  bill  of  exceptions  signed 

to  modify  an    injunction   waives   the  by  a  court  in  vacation  is  no  part  of  the 

right  of  the  defendants  to  complain  that  record.     Virginia  Development  Co.  v. 

the  court  had  no  jurisdiction.     Landt  Rich  Patch  Iron  Co.,  98  Va.  700. 

e/.  Remley,  113  Iowa  555.  391.    8.  Indiana.— Under  Rev.  Stat. 

Order  May  Be  Voidable  but  Hot  Void.  —  Ind.  (1894),  §  1236  (Horner's  Stat.  Ind. 

Unless  it  affirmaiively  appears  in  the  1894,  §  ^SS^)*  ^^  court  at  chambers 

record  that  the  consent  of  the  parties  has  jurisdiction  to  appoint  a  receiver, 

was  not  obtained,  an  order  made  at  Chicago,  etc.,  R.  Co.  v.  St.  Clair,  144 

chambers   in    vacation    is  not  void  ab  Ind.  371. 

initio  although    it   may   be   voidable.  4.  Beoeiver's  Certifloate. —  In  State  v. 

Royal  Trust  Co.  v.  Exchange  Bank,  55  Port   Royal,   etc.,   R.  -Co.,  45  S.  Car. 

Neb.  663.  413,  it  was  held  that  Rev.  Stat.  S.  Car.. 

84T.     1.  Fisk  v.  Thorp.   51  Neb.  i  §  2244  (Civ.  Code  S.  Car..  §§2733,  2734), 

r^»^/iMt^  4  Encyc.  OF  Pl.  AND  Pr.  347];  authorized   a  judge    at    chambers   to 

Haskens  r.  State,  114  Ga.  837;  Gamble  order  the  issuance  of  a  receiver's  cer- 

V.    Buffalo     County,     57     Neb.     163;  tificaie. 

Manning  Bank  v,  Mellett,  44  S.  Car.  853.    4.  In  Georgia,  under  2  Code 

383.  Ga..  gg  4323,  4324,  a  judge  in  vacation 

Georgia  Statute.  —  Under  3  Code  Ga.,  has  the  power  to  discharge  a  receiver 

g  1075.  a  judge  of  the  Superior  Court  who  has  disobeyed  the  order  of  the 

sitting  at  chambers  in   vacation   has  court  and   been   imprisoned  for  con- 

power  to  make  an  order  for  the  entry  tempt  therefor.     Nisbet  v,  Tindall,  115 

of  a  judgment  in  conformity  with  a  re-  Ga.  374. 

mittiiurof  the  Supreme  Court.     Wig-  356.    6.  Johnson  «/.  Bouton,  56  Neb. 

gins  z/.  Tyson,  114  Ga.  64.  626. 

349.    1.  Fisk  v.  Thorp.  51  Neb.  i,  A  Lay  Judge    has    no  authority  in 

citing  4  Encyc.  of  Pl.  and  Vigi,  347.  Pennsylvania  to  grant  a  preliminary  in- 

8.  Turner  v.  Foreman,  47  S.  Car.  31;  junction  at  chambers.     Hicks  v.  Der- 

Donly  V.  Fort,  42  S.  Car.  200.  rick,  17  Pa.  Co.  Ct.  605. 

3d0.     1.   In    Colorado    a    judge    at  3ft7.    8.  See   Browne  v.   Edwards, 

chambers  in   vacation  after  the  term  etc..  Lumber  Co..  44  Neb.  361. 

in  which  a  final  judgment  Is  entered  Waiver  of  Objeotion.  —  The  question 

cannot  extend  the  time  in  which  to  file  as  to  the  power  of  the  judge  at  cbam- 

papers  on  appeal  from  such  judgment,  bers  in  vacation  to  modify  or  dissolve 

Van  Duzer  v.  Towne.  12  Colo.  App.  4.  a  temporary  injunction  is  waived  when 

In  Iowa  the  court  cannot  settle  a  bill  the  parties  plamtiff  appear  and  contest 
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3S8.     b.  Mandamus  —  (i)  In  General.—  See  note  6. 
3tS9.     (3)  Peremptory  Writ,  —  See  note  3. 

360.    c.  Habeas  Corpus  —  in  oenerai.  —  See  note  3. 

363.  d.  Quo  Warranto.  —  See  note  i. 
e.  Certiorari.  —  See  note  4. 

364,  /.  Prohibition.  —  See  note  i. 

Nature  of  Bale  or  Order.  —  See  note  6. 

22.  Other  Powers.  —  See  note  /• 
306.    IV.  Appeals.  —  See  note  3. 


the  application.     Landt  v.  Remley,  113 
Iowa  555. 

358.  6.  The  Statntee  of  Tezai  au- 
thorize the  issuance  of  a  writ  of  man- 
damus by  a  judge  sitting  in  chambers 
in  vacation.     Hines  z/.  Morse,  92  Tex. 

IQ4. 


A  court  in  West  Virginia  has  not  the 
power  to  allow  alimony  pendente  lite 
unless  in  some  manner  the  husband 
has  been  summoned  to  appear  and 
given  an  opportunity  to  be  heard. 
Coger  V.  Cogcr,  48  W.  Va.  135. 

Appeal  from  Clerk.  —  In  North  Carolina 


MandamiiB  for  BeooBatloii.  —  There  is    a  court  sitting  at  chambers  may  hear 


no  authority  under  the  statutes  of 
Louisiana  by  which  a  judge  at  cham- 
bers can  be  compelled  by  mandamus 
to  enter  an  order  recusing  himself. 
State  V.  Hengel,  48  La.  Ann.  1137; 
State  V,  H ingle,  48  La.  Ann.  1074. 

3«1^9.  8,  In  Mayer  v.  State,  52  Neb. 
764,  it  was  held  that  under  Code  Civ. 
Pro.  Neb.,  §  647  (Com p.  Stat.  Neb. 
1899,  ^  2451),  a  court  sitting  at  cham- 


an  appeal  from  a  clerk  of  a  court  who 
has  refused  to  issue  an  execution  as 
required  by  the  statute.  McCaskill  v, 
McKinnon,  121  N.  Car.  192. 

Vacation  of  Orden. —  In  Nebraska  a 
judge  of  chambers  possesses  no  juris- 
diction to  vacate  orders  of  judgments 
of  the  District  Court.  Kime  v,  Fenner, 
54  Neb.  476. 

Allowanoe    of   Attorney's    Fees.  —  In 


bers  may  issue  a  peremptory  writ  of  Idaho  the  district  judge  at  chambers 

mandamus  providing  there  are  no  is-  has  no  jurisdiction  to  pass  upon  and 

sues'of  fact  to  try.  make  an  order  allowing  claims  for  at- 

360.     3.  Colorado.  —  People  v.  Dis-  torney's  fees  against  an  insolvent  es- 

trict  Ct.,  28  Colo.  485.  tate.     Gaffney  v.   Piper,  (Idaho  1897) 

Idaho.  —  In  re  Dowling,  (Idaho  1896)  51  Pac.  Rep.  99;  /;/  re  Genesee  Bank, 

43  Pac.  Rep.  871.  (Idaho  1897)  51  Pac.  Rep.  406. 

363.    1.  People  v.   District  Ct.,  28  Oatside  of  District.  —  In   Nebraska  a 


Colo.  485. 

4.  People  V.  District  Ct.,  28  Colo.  485. 

364.     1.  Lincoln-Lucky,  etc.,  Min. 
Co.  V.  District  Ct.,  7  N.  Mex.  486. 

6.  In  Colorado  a  Bole  to  Show  Cause 


court  at  chambers  outside  of  the  dis- 
trict in  which  an  action  has  been 
brought  has  no  power  to  issue  any 
orders  or  judgments  in  such  ac- 
tion.    Ellsworth  V.  Fairbury,  41  Neb. 


why  a  writ  of  prohibition  should  not  881. 

issue   cannot  be  entered  in  vacation  In  Proceedings  in  Bastardy  the  court 

time.     People  v.  District  Ct.,  28  Colo,  has  no  power  in  North  Carolina  to  issue 

485.  interlocutory    orders    outside    of    the 

7.  Beferenoe.  —  In  South  Carolina  the  district  in  which  the  action  is  pending, 

court  ai  chambers  has  power  to  issue  State  v.  Parsons,  115  N.  Car.  730. 

an  order  of  reference.     Green  v.  Mc-  366.     3.   Exceptions.   —    A    record 

Carter,  64  S.  Car.  290.  must   show    that    an    exception    was 

Alimony  Pendente  Lite  may  be  allowed  taken  10  an  order  granted  at  chambers 

in  North  Carolina  by  a  court  at  cham-  or  an  objection  thereto  will  not  be  con- 

bers  in  vacation.     Moore  v,  Moore,  130  sidered  on  appeal.     Ellsworth  v.  Fair- 

N.  Car.  333.  bury,  41  Neb.  881. 
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CHAMPERTY  AND  MAINTENANCE. 


868.    L  Chaxpebtoitb  Agsexxevts.  —  See  note  i. 

S70.     SeaelHioa  of  Oontraot.  —  See  note  3. 
Ctonenl  Rule.  —  See  notes  4,  5,6. 


369.  1.  In  the  Diitriet  of  Columbia  the 
court  will  dismiss  actions  founded  on 
champertous  contracts.  Johnson  v. 
Van  Wyck.  4  App.  Cas.  (D.  C.)  294. 
See  also  Peck  v.  Heurich,  167  U.  S.  624, 
which  case  arose  in  ttie  District  of 
Columbia. 


Bowser  v.  Patrick,  (Ky.  1901)  65  S.  W. 
Rep.  824. 

In  Potter  v,  Ajax  Min.  Co.,  22  Utah 
273,  it  was  held  that  the  fact  that  a 
champertous  contract  had  been  entered 
into  between  the  plaintiff  and  his  at- 
torney could  not  affect  the  validity  of 


In  Wiiooniin  champerty  need  not  be  a  judgment  against  the  defendant, 

pleaded,  and  issue  need  not  be  formed  6.  Potter  v.  Ajax  Min.  Co.,  22  Utah 

in  regard  thereto  in  order  that  it  may  273  [citing ^  Encyc.  of  Pl.  and  Pr.  370]; 

be  established  and  taken  advantage  of  Casserleigh   v.   Wood,    14   Colo.  App. 

in  the  suit.     Miles  v.  Mutual  Reserve  265. 

Fund  L.  Assoc.,  zo8  Wis.  421.  When  Not  Sought  to  Be  Enftnroed.  —  A 

370.    8.  In  Minnesota  a  champertous  champertous    contract    will    be   disre- 

contract  cannot   be   rescinded    and   a  garded  if   no  attempt  is  made  to  en- 


suit  instituted  on  a  quantum  meruit. 
Gammons  v,  Gulbranson,  78  Minn. 
21. 

4,  Croco  V,  Oregon  Short  Line  R. 
Co.,  18  Utah  311.  See  also  Kennedy 
V,  Oregon  Short  Line  R.  Co.,  18 
Utah  325;  Ellis  r.  Smith,  112  Ga. 
480. 

5.  Wehmhoff  v.  Rutherford,  98  Ky. 
91;  Bick  V,  Overfell,  88  Mo.  App.  139; 


force  it  or  to  conduct  the  case  in 
accordance  with  the  terms  thereof. 
Straw-Ellsworth  Mfg.  Co.  v.  Cain,  20 
Wash.  351. 

A  Demurrer  to  a  Complaint  on  the 
ground  that  it  is  tainted  with  champerty 
will  not  be  sustained  unless  the  fact 
relied  upon  to  sustain  the  demurrer  ap- 
pears on  the  face  of  the  complaint. 
Frum  V.  Weaver,  13  S.  Dak.  457.     See 


Woods  r.  Walsh,  7  N.  Dak.  376;  Davis    also  Fuson  v.  Bowlin,  (Ky.  1895)  30  S. 
V,   Settle,  43    W.   Va.    17.     See    also    W.  Rep.  622. 
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37S.    n.  BlOHT  TO  Chahoe  —  1.  Origin  of  Sight.  —  See  note  3. 

377.  2.  Statutory  Bight— ^.  Necessity  of  Statutory 
Authorization.  —  See  note  i. 

b.  Legislative  Power.  —  See  note  2. 

378.  Orimiiua  Casei.  —  See  notes  5,  6. 

379.  See  notes  i,  3. 

389.    8.  Power  of  Court.  —  See  note  i. 
383.     4.  Vature  of  Bight.  —  See  note  2. 

37A*    8.  Praotioe  at  Common  Law.  —  prosecutor.      Republic  of    Hawaii    v. 

See  Hewitt  v.  State,  (Fla.  1901)  30  So.  Hickey,  11  Hawaii  314. 
Rep.  795.  How  York.  —  Prior  to  Code  Crim.  Pro. 

377.  1.  Missouri,  —  State  v.  Head-  N.  V,  (1881)  an  application  for  a  change 
rick,  149  Mo.  396;  Stale  v,  Lanahan,  of  venue  in  a  felony  case  might  be 
144  Mo.  31;  Cole  V.  Cole«  89  Mo.  App.  made  in  (he  Court  of  Oyer  and  Term- 
228;  Manson  z/.  Coleman,  86  Mo.  App.  iner,  either  by  the  people  or  the  ac- 
18.  cused;  this  procedure  was  changed  by 

8.  See  Miller  v.  Kern  County  Land  §  346  of  the  code,  so  that  now  the  ap- 

Co.,  134  Cal.  586.  plication  can  be  made  by  the  defend- 

Statato  Prohibiting  Chango  of  Venae.  —  ant  only,  and  must  be  made  at  a  special 

In   Warner  v.   Palmer,  66  N.  Y.  App.  term  of  the  Supreme  Court.     People 

Div.   127,  it  was  held  that  the  prohi-  v.  McLaughlin,  2  N.  Y.  App.  Div.  408. 

bition  of  a  change  of  venue  is  unconsti-  8.  In  Hewitt  v.  State,  (Fla.  1901)  30 

tutional.  So.  Rep.  795,  it   was   held  that   stat- 

378.  5.  Florida.  —  Hewitt  v.  State,  utes  authorizing  the  judge  to  change 
(Fla.  1901)  30  So.  Rep.  795.  the  venue  in  a  criminal  case  without 

Missouri.  —  State  v.  Dyer,  139  Mo.  the  consent  of  the  accused  are  consti- 

I9g.  tutional  when  they  are  limited  to  the 

Ohio. — State   v.   McCarty,  52  Ohio  impossibility  of  securing  an  impartial 

St   363.  jury  in  the  county  where  the  offense  is 

TInitod    Statao    Conititation  —  Torrl-  committed, 

torieo.  —  Const.  U.  S..  Amendment  6,  3§3.     1.  Whero  Court  Hat  Vo  Jnria- 

ordaining  that  the   accused  shall   be  diction  of  Snbject-matter.  —  Code  Iowa, 

tried  in  the'*  district  wherein  the  crime  g  3504,  providing  for  a  change  of  place 

shall  have  been  committed,  which  dis-  of  trial,  has  no  application  where  the 

trict  shall  have  been  previously  ascer-  court  has  no  jurisdiction  of  the  subject- 

tained  by  law,"  has  no  application  to  matter.     Hawkeye  Ins.  Co.  v.  Huston, 

the  territories  of  the    United   States.  115  Iowa  621. 

Mahaffey     t/.      Territory,     11     Okla.  3§3.    2.  Brady  z.  Times-Mirror  Co., 

213.  106  Cal.  56.    See  also  Herd  v.  Tuohy, 

6.  But  sec  contra,  Hewitt  v.  State,  133  Cal.  55. 

(Fla.  1901)  30  So.  Rep.  795.  What  Constitntes  Waiver.  —  Where 

The  Statnteo  of  Tozao  do  not  authorize  the  defendant  has  requested  the  trial 

the  defendant  in  a  misdemeanor  case  to  go  over  the  term  and  has  agreed  to 

to  change  the  venue.     Henderson  v.  have  the  cause  placed  on  the  calendar 

State,  (Tex.  Crim.  1897)  39  S.  W.  Rep.  for  the  next  term,  he  will  not  be  heard 

116.  on  a  motion  to  change  the  venue  for 

370.     1.  In  Hawaii  it  is  held  that  a  the  convenience  of  witnesses.     Rodie 

change  of  venue  in  a  criminal  case  may  v,   Verdon,   (Supm.    Ct.   Spec.   T.)  22 

be  granted  on  the  application  of  the  Misc.  (N.  Y.)  409. 
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384«     See  note  i. 

6.  In    What    Cases   Bight   Exists  — s«iaty  Cmm.  — See 
note  4. 
38jl.    otliar  CaiM.  —  See  note  6. 

387.  See  notes  i>  2,  5,  6. 

388.  See  notes  i,  3. 

384.  1.  A  nonresident  corpora tioa  of  venue  in  certain  civil  actions.  Ever- 
brought  suit  against  residents  of  the  road  v,  Lewis,  16  Ind.  App.  65. 
state,  in  a  county  of  its  own  selection.  8.  Condemnatioii  Proceedings.  —  In 
Upon  a  plea  for  extension  of  time  an  State  v.  Rowe,  69  Ark.  642,  it  was  held 
order  was  given  that  *'  the  time  to  that  Sand.  &  H.  Dig.  Stat.  Ark., 
plead  or  otherwise  move  herein  be  ex-  g  7379t  providing  that  any  party  to  a 
tended  fifteen  days.  Defendants  to  civil  action  **  may  obtain  an  order  fof 
accept  ten  days'  notice  of  trial  by  mail,  a  change  of  venue  therein,'*  authorizes 
The  case  to  go  on  the  calendar."  It  a  change  in  condemnation  proceedings, 
was  held  that  this  order  would  not  be  6,  Action  to  Yaeato  Daoroo.  —  In  Indi- 
construed  in  such  a  manner  as  to  pre-  ana  it  has  been  held  to  be  a  matter  of 
vent  the  defendants  from  moving  to  discretion  whether  a  change  shall  be 
change  the  cause  to  the  county  of  their  granted  in  such  cases.  Masterson  v. 
residence.      Molson's    Bank    v.   Mar-  State,  144  Ind.  240. 

shall,  ^Supm.  Ct.)  32  Misc.  (N.  Y.)  602.  6.  Forodoiiire  of  Mortgage — Cro«-oom- 

Btatement  in    Amended  Oomplaint.  —  plaint.  —  In  an   action  to  foreclose  a 

Brady  v.  Times-Mirror  Co.,  106  Cal.  56.  chattel  mortgage  where  the  cross-com- 

4.  Equitable    Cantos.  ^-  In    Herd    v,  plainant  seeks  to  foreclose  a  real-estate 

Tuohy,   133  Cal.   55,  it  was  held  that  mortgage^  a  change  of  venue  will  not 

the  provision  of  the  California  statute  be  granted  on  the  ground  that  the  real 

rei^arding  a  change  of  venue  does  not  estate  described   in   the   mortgage    is 

affect  the  jurisdiction  of  the  court  in  located  in  another  county.     Murphy  v. 

which  a  suit  in  equity  is  commenced,  Russell,    (Idaho    1901)  67    Pac.    Rep. 

except     in     actions    concerning    real  427. 

estate.  3§§.     1.  On   Appeal   from   Jiistice*t 

385.  6.  Divorce  Proceedingi.  —^  In  Oonrt. —  In  proceedings  for  forcible 
Hennessy  v.  Nicol,  105  Cal.  138,  it  was  entry  and  detainer,  on  appeal  from  a 
held  that  an  action  for  alimony  is  one  justice's  court  to  the  Circuit  Court,  the 
which,  under  Code  Civ.  Pro.  Cal.,  case  stands  as  if  it  had  originated  in 
P  395*  the  defendant  has  a  right  to  the  latter  court  and  a  change  of  venue 
have  tried  in  the  county  of  his  resi-  may  be  granted  as  in  other  civil  ac- 
dcnce,  and  that  a  motion  for  a  change  tions.  Manson  v.  Coleman,  86  Mo. 
of  venue  thereto  should  be  heard  and  App.  18. 

granted.  Police  Jnstioe.  —  In  Puyallup  v,  Sny- 

In  Pfueller  V.  Superior  Ct.,  14  Wash,  der,  13  Wash.  572,  it  was  held  that  a 

ti5,  it  was  held  that  under  a  statute  change  of  venue  will  \\t  from  a  police 

providing  that  an  action  for  divorce  justice  of  a  city  of  the  third  class, 

may  be  filed  in  the  county  in  which  In  a  Proeeention  Befbre  a  Mayor  f or  the 

the  plaintiff  resides,  a  change  of  venue  violation  of  an  ordinance,  the  defend- 

will  not  be  granted  to  the  county  of  ant    is    not    entitled   to  a  change  of 

the  defendant's  residence.  venue.    State  v.   Joyner,  127  N.  Car. 

A  Petition  for  the  Alteration  of  a  De-  541. 

tree  in  a  divorce  case  as  to  the  custody  8.  XiMoUaaeont  Caeeo.  —  In  Forbes  v. 

of  a  minor  child  is  a  continuation  of  Grand   County,   23  Colo.   344,  it  was 

the  original   suit,  and   no  change  of  held  that  the  (>/((7r^i/(C  statute  providing 

venue  can  be  granted.     Cole  v.  Cole,  that  actions  upon  notes  may  be  tried  in 

89  Mo.  App.  228.  the  county  where  they  are  made  paya- 

387.    1.  Becedent'i  Sstates.  —  An  ac-  ble  does  not  give  to  a  defendant  sued 

tion  against  an  administrator  to  com-  elsewhere  an  absolute   right  to  such 

pel  him  to  pay  a  claim  allowed  against  change. 

the  estate,  which  he  attempts  to  retain  The  appointment  of  a  guardian  for 

in  payment  for  his  services,  is  not  a  a  person  of  unsound  mind  is  a  civil 

civil  action  within  the  meaning  uf  the  action  within  the  meaning  of  the  Indi- 

Indiana  statute  providing  for  a  change  ana  statute,  providing  for  a  change  of 
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389.  6.  Who  May  Exercise  Bight.  —  See  notes  i,  3. 

390.  7.  Vnmber  of  Changes  Allowed.  —  See  note  i. 

391.  See  note  4. 
393.     See  note  i. 

393.  ni  Gbovhds  fob  Chahob  —  2.  AotioB  Brought  in  Wrong 
County.  —  See  note  i. 

venue  in  any  "  dvil  action."     Berry  held,   In   State   v.    Woodson,    86   Mo. 

V.  Berry,  147  Ind.  176.  App.  253,  that  there  may  be  as  many 

389.  1.  Chan^  of  Betidenoe  of  Do-  changes  as  may  be  necessary  to  find  a 
fBndant.  —  A  defendant  is  not  entitled  judge  who  is  not  disqualified. 

to  a  change  of  venue  to  the  county  to  39d.    1.  Kow  Indiotment.  —  Where  a 

which  he  has  moved  since  the  original  nolle  prosequi  is  entered  after  a  change 

notice  was  served.     Kulburz  r.  Jacobs,  of  venue  and   the  grand  jury  of  the 

104  Iowa  580.  county  in  which  the  offense  was  com- 

8.  County  Whore   Principal   Plaoo   of  mitted  finds  another  indictment  for  the 

Bnsinofls  It.  —  A  corporation  is  not  en-  same  offense,  another  change  may  be 

titled  to  change  the  place  of  trial  to  the  granted  to  the  defendant  if  the  origi- 

county   in   which   it  has  its  principal  nal  cause  for  the  change  still  exists, 

place  of  business,  in  an  action  against  Stftte  v.  Billings,  140  Mo.  193. 

It  upon  a  contract  made  in  the  county  Bos  Acyudioata.  —  Where  a  change  of 

of    the    venue.     Whitney    v.    Seller's  venue  is  granted  to   the  accused  on 

Commission  Co.,  130  Cal.  188.  the  ground  of  local  prejudice  and  the 

Agonoy  in  Connty.  —  Code  Iowa  (1897),  cause   is  dismissed   in  the  county  to 

^  3500,  provides  that  '*  when  a  cor-  which  it  is  sent,  and  three  years  after- 

poration,  company,  or  individual  has  wards  another  indictment  for  the  same 

an  office  or  agency  in  any  county  for  offense  is  filed  in  the  original  county, 

the  transaction  of  business,  any  actions  the  change  of  venue  is  not  resadjwH- 

growing  out  of  or  connected  with  the  ra/a  as  to  subsequently  existing  preju- 

business  of  that  office  or  agency  may  be  dice.     Luttrell  z^.  State,  40  Tex.  Crtm. 

brought  in  the  county  where  such  office  651. 

or  agency  is  located."     Where  a  con-  Ftorioni  BoftuaL  —  The  Indiana  stat- 

tract  was  made  by  special  agents  in  a  ute  providing  that  only  one  change  of 

certain  county  and  suit  was   brought  venue  shall  be  granted  to  the  same 

thereon  to  reform  the  contract,  and  at  party   from   the  county  and  from  the 

the  time  the  suit  was  so  brought  the  judge  does  not    contemplate    that    a 

agents  were  engaged  for  the  company  proper  application  for  a  change  shall 

in   carrying  out  the  contract  in  such  not  be  granted  because  of  the  previous 

county,  it  was  held  that  there  was  an  refusal,  for  reasons  no  longer  existing, 

agency  within  the  meaning  of  the  stat-  to  grant  a  change.     Louisville,  etc., 

ute  and  that  the  venue  of  the  action  R.  Co.  v,  Martin,  17  Ind.  App.  679. 

was   properly  laid.      Wood    c/.    Rice,  393.    1.  Iowa,  —  Kell  v.   Lund,  99 

(Iowa  1902)  91  N.  W.  Rep.  902.  Iowa  153;  Day  r.  Greenwood,  96  Iowa 

390.  1.  Indiana,  —  Where  a  change  228. 

of  venue  is  granted  to  a  party  who  fails  New  York.  —  Hankins  v,    Hanford, 

to  perfect  the  change,   dismisses  the  6c  N.  Y.  App.  Div.  341. 

action,  and  refiles  it  in  another  court  Connty     Having     Jorisdiction.  —  In 

of  the  same  county,  a  second  change  Quint  v,  Dimond,  135  Cal.  572,  where 

will  not  be  granted.     Citizens*  St.  R.  the  action  was  brought  in  the  proper 

Co.  V,  Shepherd,  (Ind.  App.  1901)  59  N.  county,  it  was  held  that  a  denial  of  a 

E.  Rep.  349.  motion   by  all   of    the  defendants   to 

Missouri,  —  St.   Louis,  etc.,   R.  Co.  change  the  venue  was  proper. 

V,  Hoi  lad  ay,  131  Mo.  440.  FaUnre  to  Designate  Proper  County. — 

391.  4.  Augustine  v.  State,  41  In  Colorado^  in  an  action  for  a  tort,  the 
Tex.  Crim.  59,  holding  that  it  is  not  county  where  the  defendant  resides, 
erroneous  for  the  court  to  make  two  the  county  where  the  plaintiff  resides 
changes  of  venue  ex  mero  motu,  and  the  defendant  is  served,  and  the 

BifqnaUfloation   of    Jndge.  —  Under  county  where  the  tort  was  committed. 

Rev.  Sut.  Mo.  (1899),  ^  819,  providing  are  all  proper  counties  in  which  to  sue, 

for  a  change  of  venue  on  account  of  and  if  an  action  is  commenced  in  any 

the  disqualification  of  the  judge,  it  was  one  of  these,  the  place  of  the  trial  can* 
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S94«    See  note  2. 

39«S,    But  Bight  Ounot  Be  DttetscU  —  See  note  I. 

306.    Local  AotioiiB.  —  See  note  i. 

TraiMitory  Aetioni.  —  See  note  2. 

397.    See  note  i. 

not  be  chans^ed  to  another  county  on  9.  See    Sinnit    9.    Cambridge    Val- 

the  ground  that  the  county  designated  ley    Agricultural    Soc.,    etc.,  Assoc., 

by  the  plaintiff  is  not  the  proper  one.  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 

Denver,  etc.,  R.  Cu.  v.  Cahill,  8  Colo.  586. 

App.  158.  Convenienoe  of  Witnasaos.  —  In  iransi- 

394.    3.  Hearne   v.  De Young,    iii  tory  actions  the  county  in  which  the 

Cal.  373;  Updegraff  v,  Lesem,  15  Colo,  transaction  look   place  is  to  be  pre- 

App.  297.  ferred  in  considering  the  convenience 

39$.    1.  Fletcher  v.  Church,  11  S.  of  witnesses.     Jacobs  v.  Davis,  65  N. 

Dak.  537.  Y.  App.  Div.  144.     To  the  same  effect 

netitions  Parties.  —  In  Bachman  v.  see  Hickok-AIdrich  Co.  v,  Hughes,  57 
Cathry,  113  Cal.  498,  one  defendant  N.  Y.  App.  Div.  635. 
was  sued  in  his  true  name  and  two  In  Beplevin,  where  the  only  issues 
others  by  fictitious  names,  and  the  are  whether  the  defendant's  grantor 
original  summons  was  returned  served  fraudulently  purchased  the  goods 
only  on  the  former,  who  appeared  and  and  whether  the  defendant  was  a  pur- 
demanded  a  change  of  the  place  of  chaser  of  them  in  good  faith,  the 
trial,  stating  on  affidavit  that  the  other  venue  may  be  changed  to  the  county 
defendants  were  residents  of  another  in  which  the  transactions  occurred, 
county.  It  was  held  that  such  demand  Zenner  v.  Dexter,  92  Hun  (N.  Y.) 
could   nut  be  defeated  by  the  subse-  195. 

quent  return  of  the  alias  summons  '  Action  to  Beoover  Penalty.  —  In 
slating  that  one  of  the  defendants  was  Warner  v.  Palmer,  66  N.  Y.  App.  Div. 
served  by  his  true  name  and  that  he  127,  which  was  an  action  to  recover  a 
was  a  resident  of  the  county  in  which  penalty  for  unlawfully  having  in  pos- 
the  action  was  brought,  nor  by  hearsay  session  certain  milk  cans  of  the  plain- 
affidavits  of  third  persons  to  the  same  tiff,  it  was  held  that  Laws  N.  Y.  1896,  c. 
effect,  in  the  absence  of  an  amend-  376,  §  29,  providing  that  such  an  ac- 
ment  of  the  complaint  describing  him  tion  "  may  be  laid  in  the  county  where 
as  a  defendant  under  his  true  name,  such  owner,  dealer,  or  shipper  resides 
and  in  the  absence  of  any  affidavit  or  at  the  time  of  the  commencement 
showing  by  the  plaintiff  himself  as  to  thereof,"  repeals  by  implication  Code 
the  person  intended  to  be  sued  by  such  Civ.  Pro.  N.  Y.,  §  983,  providing  that 
fictitious  name.  an  action  to  recover  a  penalty  must  be 

396.     1.  Action  to  Declare  Tmst. —  brought  in  the  county  in  which  the  ac* 

An  action  to  have  property  belonging  tion   arose.     The   former  act  was  not 

to  the  estate  of  a  decedent  declared  repealed  by   Laws  K.    Y.  1896,  c.  977, 

subject  to  secret  trusts,  and  for  the  con-  but  is  still  in  force;  hence  where  such 

struction  of  a  will,  is  a  local  action  and  action   is  brought  in   the    county   in 

should   on  motion  be  changed  to  the  which  the  owner  of  the  cans  resides  it 

county  in  which  the  decedent's   real  is  proper  to  refuse  to  change  the  venue 

estate   is   located.      Harmon    v.    Van  thereof  to  the  county  of  the  defend- 

Ness,  56  N.  Y.  App.  Div.  160.  ant's  residence  —  the  county  in  which 

Iji  Action  to  Set  Aside  an  Aisignment  the  cause  of  action  arose, 

in  which  it  is  alleged  that  the  assignor,  307.      1.   Ohio    Statnto.   —   Bates's 

prior  to  the  assignment,  had  executed  Annot.  Stat.  Ohio  (1897),  §  5033,  which 

mortgages  on  certain  real  estate  and  provides  that  a  change  of  venue  shall 

conveyances    in     trust    for    his    own  be  granted  "  when  a  corporation  hav- 

benefii  of  certain  other  lands,  and  that  ing  more  than  fifty  stockholders  is  a 

the  mortgages  and  conveyances  were  party  in  an  action  pending  in  a  county 

fraudulent  as  to  ihe  creditors,  is  a  local  in   which   the    corporation    keeps    its 

action   and  should  be  changed  to  the  principal  office  or  transacts  its  princi- 

county  in  which  the  lands  are  situated,  pal  business,"  etc.,  is  not  unconstitu- 

Iron  Nat.  Bank  v.  Dolge,  46  N.  Y.  App.  tional.     Snell  v,  Cincinnati  St.  R.  Co., 

Div.  327.  60  Ohio  St.  256. 
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397.  3.  Local   Prejudice  —  a.  Criminal    Cases  —  (i)  Gen- 
erally —  Bight  to  Fair  Trial.  —  See  note  5. 

398.  (2)   What  Must  Be  Shown,  — See  notes  i,  2. 

(3)  Nature  of  Prejudice.  —  See  note  3. 

399.  See  note  1. 

(4)  Cases  Governed  by  Circumstances.  —  See  note  2. 

397.  5.  People  z'. Diamond,  (Supra.  Iowa.  —  State  v.  Hamil,  96  Iowa  728; 
Ct.  Spec.  T.)36Misc.(N.Y.)7i;  Barnes  State  -u.  Weems.  96  Iowa  426;  State  v. 
V.  State,  (Tex.  Crlm.  1900)  59  S.  W.  Helm,  92  Iowa  540;  State  v,  Williams, 
Rep.  882.  115  Iowa  97. 

Disoretion  of  Oonn.  —  In  Indiana  the  Nebraska.  —  Argabright  v.  State,  62 

granting  of  a  change  of  venue  in  such  >  Neb.  402. 

a  case  is  a  matter  of  discretion.     Con-  Oregon,  —  State  v.  Humphreys,  (Ore- 

rad  V.  State,  144  Ind.  290.  gon  1902)  70  Pac.  Rep.  824. 

Oregon.  —  In   State  v.   Pomeroy.  30  South   Dakota,  —  State   v.    Hall,   (S. 

Oregon  16,  it  was  held  that  under  the  Dak.  1902)  91  N.  W.  Rep.  325. 

Oregon  statute  authorizing  the  court  to  Texas  —  Meyers   v.   State,  39  Tex. 

grant  a  change  of  venue  where  it  ap-  Crim.    500;  Blain    7/.    State,   34  Tex. 

pears  by  affidavit  that  the  accused  can-  Crim.      448  ;       Faulkner     v.      State, 

not  have  a  fair  and  impartial  trial,  the  (Tex   Crim.  1901)  65  S.  W.  Rep.  1093; 

granting  of  such  a  change  rests  in  the  Mott  v.  State,  (Tex.  Crim.  1899)  51  S. 

sound  discretion  of  the  court.  W.  Rep.  368. 

398.  1.  Goldsberry  z^.  State,  (Neb.  67<aA.  —  State  v,  Haworth,  24  Utah 
1902)  92   N.    W.    Rep.   906;  Welsh  v,  398. 

Slate,  60  Neb.  loi  fViseansin.  —  Pool     v.    Milwaukee 

2.  Sufficient  Showing.  —  Affidavits  of  Mechanics'  Ins.  Co.,  94  Wis.  447. 
the  defendant  and  his  counsel  making  LynoUng  Xob.  —  Where  the  affidavits 
a  prima  facie  case  in  support  of  the  and  other  evidence  showed  that  the 
motion  are  sufficient  where  no  counter  public  was  so  greatly  aroused  against 
affidavits  are  introduced.  People  v.  the  defendant  that  it  required  the  most 
Fredericks,  106  Cal.  554.  See  also  prompt  and  vigorous  action  of  the  ex- 
State  V.  Hudspeth,  150  Mo.  12.  But  ecutive  officers  of  the  state,  including 
see  Stale  v.  Stark,  63  Kan.  529,  where  the  military,  to  protect  the  defendant 
9i  prima  facie  showing  of  prejudice  of  from  mob  violence  and  summary  ex- 
the  judge  against  the  accused  was  held  ecution,  and  that  this  state  of  feeling 
to  be  insufficient.  *  continued  to  and  existed  at  the  trial,  the 
Mere  Ezpreision  of  Opinion.  —  In  Har-  court  erred  in  denying  a  change  of 
rison  v.  State,  (Tex.  Crim.  1898)  43  S.  venue.  Thompson  v.  State,  117  Ala. 
W.  Rep  1002,  it  was  held  that  but  67  See  also  Tennison  v.  State,  79 
little  weight  should    be   given   to  the  Miss.  708. 

opinion  of  a  witness  that  an  impartial  Undue  Inflnenoe  of  Oppoeite  Party  — 

trial  can  or  cannot  be  had.  Peremptory  Statute.  —  Under    the  Mis^ 

8.  Personal  Prejudice. — Compare  Meyers  souri  statute  providing  that  a  party  is 

V.  State,  39  Tex.  Crim.  500;  Gallaher  entitled   to  a  change  of  venue  where 

V.  State,  40  Tex.  Crim.  296.  the  opposite  party  has  an  undue  influ- 

399.  1.  State  r.  Moats,  108  Iowa  ence  over  the  inhabitants  of  the  county, 
T3;  State  v.  Headrick,  149  Mo.  396;  the  application,  duly  verified,  is  con- 
Red  V,  Slate,  (Tex.  Crim.  1899)  53  S.  elusive  as  to  the  existence  of  the  influ- 
W.  Rep.  618.  ence   in    the  county   from    which  the 

Coonties  Attached  for  Judicial  Pnrposes.  cause  is  to  be  taken,  but  not  as  to  the 

—  Black  V.  Bent,  20  Colo.  342.  existence    of    such    influence    in    the 

2.  Alabama,  —  Daugh drill   v.   State,  county   to   which   the  cause  is  to  be 

113  Ala.  7.  sent.     Gee   v.   St.    Louis  R.  Co.,   140 

Arizona. —  Parker  f.  Territory,  (Ariz.  Mo.  314. 

1898)  52  Pac.  Rep.  361.  Proof  of  Pr«jjndioe  Rebutted.  —  In  State 

Colorado,  —  Doll   v.   Stewart,   (Colo.  v.  Belvel,  89  Iowa  405,  it  was  held  that 

1902)  70  Pac.  Rep.  326.  a  counter  affidavit  by  the  state  showing 

/>^/awar^. -* State  z/.  Lynn,  (Del.  1901)  that  there  was  but  little  discussion  of 

§1  Atl.  Rep.  878,  the  case  in  the  county,  and  that  there 
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401.    (5)  Newspaper  Articles,  —  See  note  i. 

(6^   Threats  of  Personal  Harm.  —  See  note  3. 
409.     (8)  Prejudice  Subsided.  —  See  note  i. 

(9)   Test  of  Prejudice.  —  See  note  2. 

404.  b.  Civil  Cases.  —  See  note  i. 

405.  4.  Intereft,  Bias,  Prejudice,  Etc.,  of  Judge  —  a.  Interest. 
—  See  note  3. 

407.    e.  Bias  or  Prejudice.  —  See  notes  i,  2. 

408.     Vatnre  of  Prejndioe.  —  See  notes  2,  3. 

was  neither  excitement  nor  prejudice  is  ordinarily  incidental  to  a  county  line 

against  the  accused,    warranted    the  commission,  the  court  is  not  bound  to 

court  in  denying  the  change.  change  the  venue. 

Politioal  ContMt  Concerning  Gaae.  —        405.    8.  Claim  Againit  City  —  Jndgo 

Where  it  appeared  that  there  had  been  as  Taxpayer.  —  In  an  action  against  a 

a  previous  trial   in   the  county  from  city  in  which  the  judges  are  taxpayers, 

which  the  venue  was  changed  which  the   fact  that  the  verdict  against  the 

had  excited  great  public  interest,  and  city  may  cause  an  extra  tax  levy  does 

certain  instances  of  the  trial  entered  not  disqualify  such  judges.     Higgins 

into  and  became  an  issue  in  a  warm  v.  San  Diego,  126  Cal.  303. 
political  contest  in  the  county,  it  was        40T.     1.  LeHane  v.  State,  48  Neb. 

held  not  to  be  an  abuse  of  discretion  105. 

to  change  the  venue  on  the  ground  that        2.  California  Btatnte.  —  In   Matter  of 

a  fair  and  impartial  jury  could  not  be  Jones,  103  Cal.   397,  it  was  held  that 

had  in  the  county.     Nite  v.  State,  41  under    Code    Civ.    Pro.   Cal.,   §   170, 

Tex.  Crim.  340.  specifying  certain  disqualifications  of 

Judges  and  Jurors  as  Taxpayers.  —  In  the  judge,  bias  or  prejudice  is  not  a 

a  prosecution  where  a  fine,  if  imposed,  ground  for  changing  the  place  of  trial, 
would  go  to  the  county,  the  interests        In  Texas  the  prejudice  of  a  judge  is 

of  judges  or  jurors  as  taxpayers  do  not  a  statutory  ground  for  a  change  of 

not  constitute  ground  for  a  change  of  venue.    Gaines  v.  State,  38  Tex.  Crim. 

venue.     State  v,   Lynn,  (Del.  1901)  51  203. 
Atl.  Rep.  878.  408.    8.  Judge  Material  Witness  for 

401.    1.  State  v.    Hamil,  96   Iowa  Plaintiff.  —  In  Spencer  v,  Iowa  Mortg. 

728;    State  V,   Weems,   96    Iowa  436.  Co.,   6   Kan.   App.   378,   it   was    held 

But  see  contra^  People  v.  Suesser,  132  thai  where  an  uncontradicted  affidavit 

Cal.  631 ;  State  v,  Crafton,  89  Iowa  109.  shows  that  the  judge  is  a  material  wit- 

8.  Thompson  v.  State,  122  Ala.  12.  ness  for  the  plaintifif,  there  is  no  error 

See  also  People  v,  Suesser,  132  Cal.  in  granting  a  change  of  venue. 
63 1 .  8.  Jadge  Who  Presided  at  Former  TriaL 

Sheriif  Apprehensive  of  Mob.  —  In  Har-  — The  fact  that  a  judge  who  presided 

rison  v.  State,  (Tex.  Crim.  1898)  43  S.  at  a  former  trial  expressed  his  belief 

W.  Rep.  1002,  it  was  held  that  the  fact  in   the    guilt    of    the  accused  is  not 

that  the  sheriff  was  apprehensive  of  a  ground  for  a  change  of  venue.     State 

mob,  and  that  the  governor  responded  v,  LaGrange,  94  Iowa  60. 
to  the  call  for  iroops,  was  not  ground        Prejndioe  of  Party  Against  Judge. — 

for  a  change  of  venue.  That  the  party  applying  for  the  change 

409.     1.  State  v.  Reed,  (Idaho  1894)  is  prejudiced  against  the  judge  is  not 

35  Pac.  Rep.  706:  State  v,  Weems,  96  ground  for  a  change,  where  the  judge 

Iowa  426;   State   v.    Hamil,   96   Iowa  denies  that  he  is  prejudiced  against 

728;  State  V.  Shephard,  49  W.  Va.  582.  the  party.     State  v,  Grinstead,  62  Kan. 

8.  In  People  v.  Diamond,  (Supm.  Ct.  593. 
Spec.  T.)  36  Misc.  (N.  Y.)  71,  it  was  Friend  of  Plaintiff.  —  The  fact  that  the 
held  thai  the  defendant  may  have  a  judge  is  an  intimate  friend  of  the  plain- 
change  of  venue  without  demonstrat-  tiff  will  not  authorize  a  change  of 
ing  that  a  fair  and  impartial  jury  can-  venue.  Isenhart  v.  Hazen,  10  Kan. 
not  be  drawn.  App.  577,  63  Pac.  Rep.  451. 

404.     1.  Huntingdon  County  Lin e«        Former  Deoision,  —  An  application  for 

14   Pa.    Super.    Ct.    571,    holding  that  a  change  of  venue  upon  the  ground 

where  there  is  no  greater  interest  than  of  prejudice  of  the  judge  cannot  be 
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409.   /.  Effect  of  Disqualification.  —  See  notes  2,  3,  5. 
410e    g.  Substitute  for  Change.  —  See  note  i. 

5.  TTndne  Influence  of  Party  or  Attorney.  —  See  note  2. 

granted  because  such  judge  tried  the  p.  2069,  §  4),  either  party  may  by  pe- 

case  before  without  the  aid  of  a  jury  tition  apply  for  a  change  of  venue, 

and   rendered  judgment    against  the  The  latter  act  is  cumulative  and  was 

party  applying  for  the  change.     Doll  not  intended  to  repeal  the  former;  the 

V.  Stewart,  (Colo.   1902)  70  Pac.  Rep.  remedies  are  not  repugnant,  but  when 

326.  one  is  applied  it  is  held  to  be  exclusive 

Strained  Belationi  Between  a  Jadge  and  of  the  other.    Wallace  v.  Jameson,  179 

Conntel  do  noi  disqualify  the  judge;  Pa.  St.  98. 

nor  does  a  former  controversy  between  5.  Isenhart  v.  Hazen,  10  Kan.  App. 

a  judge  and  attorneys  growing  out  of  577,  63  Pac.  Rep.  451,  citing  4  Encvc. 

a  previous  affidavit  for  bias  and  preju-  op  Pl.  and  Pr.  409. 

dice.     Higgins  t/.  San  Diego,  126  Cal.  Biit  he  cannot  act  on  any  preliminary 

^3.  motion  calling  for  the  exercise  of  ju- 

4<I9.    2.  In  Indiana  and  Wiiooniin  a  dicial  discretion.     Gordon   v,  Conor, 

change  in  such  cases  is  held  10  be  a  (Idaho  1H97)  51  Pac.  Rep.  747. 

matter  of  discretion.     Hauk  v.  State,  Cktnvenienoe  of  Witnesses.  —  In  Ana- 

148  Ind.  238;  French  v.  State,  93  Wis.  heim  Water  Co.  v.  Jurupa  Land,  etc., 

325.  Co.,  128  Cal.  568,  it  was  held  that  a  dis- 

Where  Disqualified  Judge  Is  Saoceeded  qualified  judge    cannot  pass  upon  a* 

by  Another. —  In  Santa  Cruz  Sav.  Bank  question   of  the  convenience  of   wit- 

V,  Taylor,  125  Cal.  249,  it  was  held  that  nesses;  that  matter  is  to  be  determined 

where  a  motion  for  change  of  venue  on  by  a  qualified  judge  of  the  nearest  and 

the  ground  of  the  disqualification  of  most  accessible  county, 

the  presiding  judge  was  taken  under  410.    1.  Snbstitation  of  Another  Judge, 

advisement  by  such  judge,  but  never  — Where  a   motion   for  a  change  of 

passed  upon  by  him,  it  was  the  duty  venue  on  account  of  the  disqualifica* 

of  his  successor  to  retain  the  case.  tion   of    the  judge  is  denied,   and   a 

Judge  as  Former  Counsel. —  In  Gordon  judge  against  whom  there  is  no  objec- 

V.  Conor.  (Idaho  1897)51  Pac.  Rep.  747,  tion  tries  the  case,  there  is  no  error, 

it  was  held  that  a  change  ought  to  be  Chicago,  etc.,  R.  Co.  v,  Harrington,  90 

granted  by  a  judge  who  was  formerly  111.  App.  638,  affirmed  192  111.  9. 

counsel  for  the  defendant.  Where  a  judge  is  disqualified  he  may 

Party  to  Action.  —  Isenhart  z^.  Hazen,  call  in  a  judge  of  another  circuit  to 

10  Kan.  App.  577,  63  Pac.   Rep.  451,  hear  a  demurrer  in  the  case,  and  such 

wherein  it  was  held  that  under  a  stat-  act  will  noi  be  a  transfer  of  the  case, 

ute  providing  for  a  change  when  the  State  v.  Hocker,  35  Fla.  19. 

judge  is  disqualified,  a  judge  who  was  Missouri  Statute. —  Under  Rev.  Stat, 

party  to  an  action  could  grant  a  change  Mo.  (1899),   g  822,   where  no.  special 

of  venue  thereof.  judge  is  agreed  on  and  no  election  is 

8.  See    Chenault    v.    Spencer,  (Ky.  requested,  it  is  error  to  award  a  change 

1902)  68  S.  W.  Rep.  128.  to     another     county.       Penfield      v. 

Party  Should  Bequest  Change.  —  While  Vaughan,  169  Mo.   371;  State  v,   Mc- 

it  is  the  duty  of  a  judge,  it  he  knows  Kee,  150  Mo.  233,  distinguishing  State 

he  is  disqualified,  to  refuse  to  allow  v.  Bacon,  107  Mo.  627;  Rev.  Stat.  Mo., 

any  step  to  be  taken  in  the  particular  §  1679,  is  not  applicable  in  such  a  case, 

case,   yet  It  is  also  the  duty  of  the  State  v.  Flournoy,  160  Mo.  324. 

party  obtaining  the  change  to  object  2.  Asher  r.  Beckner,  (Ky.  1897)  41  S. 

and  request  that  such  judge  shall  not  W.  Rep.  35. 

sit.     Sampson  v.  People   188  III.  592.  Missouri  Statute.  —  In  Gee  v.  St.  Louis 

In  Pennsylvania,  under  Act  Pa.  April  R.  Co.,  140  Mo.  314,  it  was  held  that 
22,  1856  (Laws  Pa.  506),  the  presiding  Rev.  Stal.  Mo.  (1889).  §§  2258,  2262 
judge  may  certify  his  disability  and  (Rev.  Stat.  Mo.  1899,  §§  818,  822),  pro- 
order  the  case  to  be  heard  before  *'  the  viding  that  a  party  is  entitled  to  a 
president  judge  residing  nearest  the  change  of  venue  on  a  sufficient  show- 
place  of  such  trial,  who  shall  be  disin-  Ing  '*  that  the  opposite  party  has  an 
terested;  '*  and  by  Act  Pa.  March  30,  undue  influence  over  the  inhabitants 
1875  (Bright.  Purd.  Dig.  Laws  Pa.  1894,  of  the  county,**  are  peremptory. 
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411.  6.  Convenienoe  of  Witnesies — a.  In  General. —See 
note  I. 

Where  Flaintiff^s  Son  Is  Sheriff.  —  The  be  granted  for  the  convenience  of  a 

fact  that  the  son  of  the  plaintiff  has  party  or  of  a  single  witness.     See  also 

been  elected  sheriff  will  not  justify  a  Simanton  v.  Moore,  65  N.  J.  L.  530. 

change  of  venue  on  the  ground  that  Convenienoe  of  Court.  —  In  White  v.  Su- 

"  there  is  reason  to  believe  that  an  im-  perior  Ct.,  no  Cal.  60,  it  was  held  that 

partial   trial   cannot   be  had "  in   the  transferring  a  case  from  one  depart- 

county,  as  provided  in  Code  Civ.  Pro.  ment  of  the  Superior  Court  of  the  city 

N.  Y.,  §  987,   subdiv.  2.     Weiant  v.  andcountyof  San  Francisco  to  another, 

Rockland  Lake  Trap  Rock  Co.,  74  N.  to  facilitate  the  administration  of  jus> 

Y.  App.  Div.  24.  tice,  is  not  a  transfer  of  the  jurisdiction 

Where  Sheriff  IsFlaintiit  —  In  Hous-  of  the  cause  and  does  not  affect  the 
ton  Printing  Co.  v.  Moulden,  15  Tex.  jurisdiction  of  the  court. 
Civ.  App.  574,  it  was  held  that  the  fact  Aotion  to  Compel  Convejanee  of  Land. 
that  the  sheriff  who  summoned  the  —  Where  an  action  to  compel  a  con- 
jury  was  plaintiff  was  not  ground  for  a  veyance  of  land  is  brought  in  the 
change  of  venue.  county  in  which  the  land  is  situated, 

Ja^^  as  Plaintiff.  —  The  fact  that  the  the  venue  of  the  trial  may  be  changed 

plaintiff  in  an  action  of  libel  is  a  county  by  agreement  of  the  parties,  or  by  an 

judge,  whose  duty  it  is  to  supervise  the  order  of  the  court,  to  another  county, 

drawing  of  the  petit  jury  to  serve  at  for  the  convenience  of  the  witnesses, 

the  term  of  court  at  which  the  case  is  Duffy  v.  Duffy,  104  Cal.  602. 

expected  to  be  tried,  does  not  entitle  Promotion  of  Ends  of   Jnitioo.  —  In 

the  defendant  to  a  change  of  venue  Kopf  v.   Encking,  91  Wis.  15,  it  was 

on  the  ground  that  an  impartial  trial  held   that   under  a    Wisconsin  statute 

may  not  be  had  in  the  county,  «rhere  providing  that  a  change  of  ?enue  will 

it  appears  that  the  method  observed  in  be  granted  when  the  convenience  of 

drawing   the  jurors  is  such  that  the  witnesses  and  the  ends  of  justice  will 

actual  drawing  is  taken  by  the  com-  be  promoted  by  the  change,  the  fact 

missioner  of  jurors  and  that  the  county  that  a  large  number  of  witnesses  will 

judge  has  no  opportunity  for  miscon-  be  inconvenienced  by  the  trial  of  the 

duct  in  the  selection  of  names.     Lent  case  far  from  their  residences  may,  of 

V.  Ryder,  47  N.  Y.  App.  Div.  415.  itself,  be  sufficient  ground  for  the  con- 

411.      1.    California,    —    Duffy    v.  elusion   that   a   removal   of    the   case 

Duffy,  104  Cal.  602.  would  promote  the  ends  of  justice. 

New  K<?r^. -— Tuomey  v.  Kingsford,  Aotion  to  Beoover  Penalty.  —  Section 
68  N.  Y.  App.  Div.  180;  Hankins  v.  18  of  the  Liquor  Tax  Law  (Laws  N.  Y. 
Hanford,  61  N.  Y.  App.  Div.  341;  1896,  c.  112).  as  amended  by  Laws  N. 
Prouty  V.  Glens  Falls,  etc.,  St.  R.  Co.,  Y.  (1897),  c.  312,  providing  that  the 
47  N.  Y.  App.  Div.  627;  Thomson  v.  state  commissioner  of  excise  may 
Perkins,  39  N.  Y.  App.  Div.  656;  Har-  **  commence  and  maintain  an  action 
rington  v,  Warsaw,  4  N.  Y.  App.  Di^r.  *  *  ♦  in  any  court  of  record  in  any 
181;  Zenner  v.  Dexter,  92  Hun  (N.  Y.)  county  of  the  state  for  the  recovery  of 
195;  Fielding  «/.  Cohoes  Masonic  the  penalty  for  the  breach  of  any  con- 
Temple  Assoc,  (Supm.  Ct.  Spec.  T.)  23  dition  of  any  bond,"  does  not  deprive 
Misc  (N.  Y.)  52;  Saunders  v.  Post-  the  Supreme  Court  of  its  inherent 
Standard  Co.,  72  N.  Y.  App.  Div.  621.  power  to  change  the  place  of  trial  of  an 

Seoent  Bemoval.  —  In  Herbert  z'.  Ter-  action  brought  by  the  state  commis- 
hune,  (N.  J.  1902)  52  Atl.  Rep.  241,  it  sioner  in  pursuance  of  such  authority, 
is  held  that  where  it  appears  that  where  the  convenience  of  witnesses 
the  defendant  and  all  the  witnesses  re-  requires  the  change.  Lyman  v.  Gram- 
side  in  the  county  in  which  the  cause  ercy  Club,  28  N.  Y.  App.  Div.  30. 
of  action  arose,  and  that  the  plaintiff  Transitory  Aotion.  —  Where  the  action 
resided  there  up  to  within  a  few  days  is  transitory  the  change  may  be  granted 
of  the  time  he  instituted  the  action,  a  for  the  convenience  of  witnesses, 
change  of  venue  may  be  granted  to  though  none  of  the  i^arties  reside  in 
such  county.  the  county  to  which  the  action  is  sent. 

Convenienoe  of  Parties.  —  In  Lane  v.  Herbert  v.  Griffith,  2  N.  Y.  App.  Div. 

Bochlowitz,  77  N.  Y.  App.  Div.  171.  it  566. 

is  held  that  a  change  of  venue  will  not  Expert  Witnaiiei.  —  lo  Adriance  v. 
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419.    See  note  i. 

b.  Number  of  Witnesses.  — See  note  2. 

413.  See  notes  i,  3. 

414.  c.  Who  May  Obtain  Change.  —  See  note  4. 

d.  Requisites  of  Application.  —  See  notes  6,  7,  9. 
41«l.     See  notes  3,  4. 

Coon,  15  N.  Y.  App.  Div.  92,  it  was  fendant  desires  to  move,  under  Code 

held  that  a  change  of  venue  will  not  be  Civ.  Pro.  N.  Y.,  §  987,  subdiv.  3,  for  a 

granted  on  account  of  the  convenience  change  of  venue  for  the  convenience 

of  expert  witnesses.  of  witnesses,  he  need  not  make  a  de- 

413.    1.  Extraordinary  TraTellnjf  7a-  mand  prior  to  making  the  motion, 

eilities. —  In  Brink  v.  Home  Ins.  Co  ,2  7.  Denver,  etc.,  R.  Co.  v,  Cahill,  8 

N.  Y.  App.  Div.  122,  where  the  action  Colo.  App.  158. 

was  laid  in  Westchester  county,  a  9.  Oeonpation  —  Baiidenoe hy ttrMt  and 
change  of  venue  to  New  Yoik  county  Hnmber.  —  In  Dean  v,  Cunningham, 
on  the  ground  of  the  convenience  of  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
the  witnesses  was  not  granted,  since  31,  it  was  held  that  the  occupation  of 
the  counties  are  so  accessible  to  each  the  witnesses  and  their  residence  by 
other  that  the  inconvenience  of  travel  street  and  number  should  be  given, 
which  justifies  changes  of  venue  in  The  rule  does  not  apply  to  small 
country  districts  has  no  application,  cities  or  rural  districts.  Ballston  Re- 
See  also  McCready  v.  Haight,  22  N.  Y.  frigerating  Storage  Co.  v,  Defeo,  67  N. 
App.  Div.  632.  Y.  App.  Div.  341. 

8.  Ransom  v.  Erdt,  74  N.  Y.  App.  415.     8.    Denver,   etc.,    R.   Co.   v, 

Div.  627;  Rodd  V,  Sleicher,  53  N.  Y.  Cahill,  8  Colo.   App.   158;    Prouty  v, 

App.  Div.' 638.  Glens  Falls,  etc.,  St.  R.  Co.,  47  N.  Y. 

413.  1.  O'Beirne  v.  Miller,  (Supm.  App.  Div.  627;  Lane  v.  Bochlowltz,  77 
Ct.   Spec.   T.)  35   Misc.   (N.  Y.)  337;  N.  Y.  App.  Div.  171. 

Willoughby  v,   Buffalo,  etc.,  R.  Co..  Failure  to  Show  Xatariality.  —  An  affi- 

203  Pa.  St.  243.  davit  which  fails  to  state  the  facts  upon 

8.  Browne   v,   Mt.    Hope,  73  N.  Y.  which  the  applicant  bases  his  allega- 

App.  Div.  590;  Roberts  v.  Lansing,  60  tions  that  the  witnesses  are  material 

N.  Y  App.  Div.  81;  Thomson  v.  Per-  is  defective.      McPhail  v.   Ridout,  83 

kins,  39  N.  Y.  App.  Div.  656;  Osterhout  Hun  (N.   Y.)  446.     See  also  Lane  v. 

V,  Rabe,  39  N.  Y.  App.  Div.  413.     See  Bochlowitz,  77  N.  Y.  App.  Div.  171. 

also  Navratil  v,  Bohm,  26  N.  Y.  App.  4.  Denver,  etc.,  R.  Co.  v,  Cahill,  8 

Div.  460;    Saunders  v,  Post-Standard  Colo.  App.    158;   Hills   z/.    La   Due,  5 

Co.,  72  N.  Y.  App.  Div.  621;  Frances  Colo.  App.  248;  Sinnit  r.  Cambridge 

V,   Graves,   (Supm.    Ct.   Spec.   T.)  29  Valley  Agricultural  Soc.,  etc.,  Assoc., 

Misc.  (N.  Y.)  656;  Sinnit  v,  Cambridge  27  N.  Y.  App.  Div.  318;  Bell  r.  White- 

Valley  Agricultural  Soc.,  etc.,  Assoc.,  head  Bros.  Co.,  5  N.  Y.  App.  Div.  555. 

(Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  " Expect '' and  " Can "- Htw  Tork,— 

586.  In  Hayes  v.  Garson,  25  N.  Y.  App. 

'  Condition  and  Situation  of  Witnefseo.  —  Div.  115,  it  was  held  that  a  statement 

Where  it  appeared  that  the  plaintiff's  that  the  defendant  expects  to  prove 

witnesses  were  mostly  laboring  men  certain  facts  is  sufficient.     The  court 

who   could    not  attend  court  in   the  said  that  there  is  a  conflict  of  authority 

county  to  which  the  change  was  sought  in  the  several  departments  of  the  state 

to  be  had,  and  that  nearly  all  of  the  as  to  whether  an  affidavit  may  state 

defendant's   witnesses   were  its    own  that  the  defendants  expect  to  prove 

officers    and  employees,   it   was  held  the  facts  of  their  defense  by  certain 

that  a  change  of  venue  was  properly  witnesses,   or   whether  it   must  state 

denied   to  the  defendant.     Sparks  v.  that  they  can  prove  such  facts.     In  the 

United  Traction  Co..  66  N.  Y.  App.  first  department  it  has  been  held  that 

Div.  204.  the  affidavit  must  contain  a  statement 

414.  4.  Lyman  v.  Gramercy  Club,  that  the   party  can  prove  his  allega- 
28  N.  Y.  App.  Div.  30.  tions  by  the  witnesses;  in  the  third  de- 

6.  Demand  Before  Motion.  —  In  Larkin  partment  a  contrary  doctrine  seems  to 

V.  Watson  Wagon  Co.,  68  N.  Y.  App.  obtain.     See  also  Browne  v.  Mt.  Hope, 

Piv.  86,  it  was  held  that  where  a  de-  73  N.  Y.  App.  Div.  599;  Ballston  R^ 
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41 60    See  notes  i,  2. 

e.  Resistance  to  Application.  —  See  note  3. 

417.  See  notes  i,  2. 

418.  /.  Determination  of   Application.  —  See   notes 

I,  4,  5. 

7.  Connty,  Public  Officers,  City,  or  Town  as  Party.  —  See 

note  6. 

419.  IV.  Application  —  1.  Who  May  Apply.  —  See  notes  2, 3. 

frigerating  Storage  Co.  v.  Defeo,  67  N.  418.     1.   Denver,   etc.,   R.   Co.   v, 
Y.  App.  Div.  341;  National  Contract-    Cahill,  8  Colo.  App.    158;    Harris  v, 

ing  Co.  V,  Hudson  River  Water  Power  Ramsey,     16     Mont.     302;     O'Beirne 

Co.,  63  N.  Y.  App.  Div.  613;  Schwarz  v.  Miller,  (Supm.  Ct.  Spec.  T.)  35  Misc. 

V.  Robbins,  58  N.   Y.  App,  Div.  336;  (N.  Y.)  337;  Belding  v.  Archer,  131  N. 

Lyman  v.  Gramercy  Club,  28  N.   Y.  Car.  287;  Lassiter  v.  Norfolk,  etc.,  R. 

App.  Div.  30;  White  r.  Hall.  8  N.  Y.  Co.,    126    N.    Car.    507;    Fletcher    ». 

App.    Div.   618,  40  N.  Y.  Supp.  945;  Church,  11  S.  Dak.  537. 

Rbeinstrom  v.  Weir,  5  N.  Y.  App.  Div.  4.  In  Schoonmaker  v,  Hilliard,  55  N. 

109;    Bennett    v.   Weed,    (Supm.    Ct.  Y.  App.  Div.  140,  it  was  held  that  the 

Spec.  T.;  38  Misc.  (N.  Y.)  290.  convenience  of   witnesses    not  resid- 

416.  1.  Randerson  t/.  White  Star  ing  in  the  county  to  which  the  venue 
Towing  Co.,  (Supm.  Ct.  Spec.  T.)  26  is  sought  to  be  changed  should  not  be 
Misc.  (N.  Y.)  305.  considered. 

2.  White  V.  Hall.  8  N.  Y.  App.  Div.  6.  In  Tuomey  v,  Kingsford,  68  N.  Y. 

618,  40  N.  Y.  Supp.  945.  App.  Div.  180,  it  was  held  that  a  mo- 

8.  See  Fletchers/.  Church,  11  S.  Dak.  tion  by  the  defendant  for  a  .change  of 

537,  decided  under  Comp.  Laws  Dak.  venue  will  not  be  granted  where  it  ap- 

(1887),  6  4891  (Annot.  Stat.  S.  Dak.  1901,  pears  from  a  statement  of  his  agent 

g  6091).  that,  on  account  of  the  popularity  and 

Befeotive  Affidavit.  —  In  Fish  v\  Fish,  influence  of  the  defendant,  a  fair  and 

61  N.  Y.  App.  Div.  572,  it  was  held  impartial  trial  cannot  be  had  in  the 

that  affidavits  used  in  opposition  to  a  county  to  which  the  venue  is  sought 

motion  for  a  change  on  account  of  the  to  be  changed. 

convenience  of  witnesses,  which  show  6.  In  a  Prooeeding  to  Tree  a  Turnpike, 

that   a  greater  number  reside  in  the  where  the  petition  filed  by  the  turnpike 

county  of  the  venue,  are  defective  in  company  for  a  change  of  venue  alleged 

failing  to  show  that  the  plaintiff  has  that  all  of  the  taxpayers  of  the  county 

been  advised  by  counsel  that  the  testi-  had  an  interest  in  the  question,  and 

mony  of  the  resident  witnesses  is  ma-  that  a  fair  and  impartial  trial  could  not 

terial  for  the  establishment  of  his  cause,  be  had  therein,  and  the  affidavits  pre- 

417,  1.  Rhodes  v,  Wheeler,  48  N.  sented  gave  no  reasons  for  the  asser- 
Y.  App.  Div.  361.  tion,  the  application  was  not  granted. 

Effect  of  Stipulation.  —  A  stipulation  Limerick,  etc..  Turnpike  Co.  v.  Berks 

by  the   plaintiff  that  copies  of  such  County,  20  Pa.  Co.  Ct.  199. 

records  would  be  needed  and  affidavits  419.     2.    Parties    Who    Answer.  — 

of  some  of  the  witnesses  would  be  re-  Where  only  a  part  of  the  defendants 

ceived  on  the  trial  will  not  defeat  the  answer,  a  change  is  properly  granted 

motion.     Roberts  v.  Lansing,  60  N.  Y.  on  their  application.     Suterv.  Page,  64 

App.  Div.  81.  Minn.  444. 

2.  Stipulations  to  Take  BepoBltions.  —  Where  a  Judgment  Has  Been  Gonfeeied 

In   Fish  V.  Fish,  61  N.  Y,  App.  Div.  and  leave  to  plead  is  granted,  a  change 

572,   the   Supreme    Court    granted    a  of  venue  should  be  granted  on  applica- 

change  of  venue  on  condition  that  the  tion  for  a  new  trial  of  the  new  issue, 

defendant  should  stipulate  to  allow  the  Donahue  &.  Egan,  85  III.  App.  20. 

testimony  of  the  plaintiff's  witnesses  to  8.  Arkansas,  —  Klein  v.  German  Nat. 

be  taken,  or  that,  if  she  should  prefer  Bank,  69  Ark.  140. 

to  have  them  actually  present  at  the  California,  —  McKenzie   v.   Barling, 

trial,  the  defendant  should  pay  her  wit-  loi  Cal.  459. 

nesses'  fees  in  the  county  to  which  the  New     York,    —    Bennett    v.    Weed, 

change  was  taken.  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 

690 


Vol.  IV.                   CHANGE  OF  VENUE.  430-498 

430.  Application  by  Plaintilt  —  See  note  2. 

431.  In  Criminal  Proceeding.  —  See  notes  I,  2. 

3.  When  Application  Should  Be  Kade  —  Diligence  Beqnired. 

—  See  note  8. 
433.     See  notes  i,  2. 
433.     After  Procuring  Continuance.  — See  note  I . 

What  Constitutes  Beasonable  Time.  —  See  note  2. 

290;  Lyman  v,  Gramercy  Club,  28  N.  plication   to  be   made  by  the  second 

Y.  App.  DIv.  30.  Wednesday  of  the  term,   an  applica- 

Besidents  and  Vonresidents.  —  Where  tion  made  on  the  second  Wednesday 

some  of  the  defendants  are  residents  comes    In    lime.      Wallers    v.    Stock- 

and  ihe  others  nonresidents,  only  those  berger,  20  Ind.  App.  277. 

who  are  residents  need  join  in  the  ap-  Amendment  of  Complaint.  —  Potter  v, 

plication  for  a  change  of  venue  in  an  Holmes,  72  Minn.  153,  ^'/<7/fV/^  4  Encyc. 

action  to  have  the  plaintiff  adjudged  of   Pl.   and   Pr.   421,    held    that    an 

the  owner  of  the  property  of  a  coparu  amendment  of  the  complaint  does  not 

nership,  and  for  an  accounting  thereof,  revive  the  right  or  extend  the  time  to 

Banta  v.  Wink,  119  Cal.  78.  demand  a  change  of  venue. 

Effect  of  Btipulationi.  —  In   Harris  v.  2.  Hamilton  v.  Miller,  24  Ind.  App. 

Bradley,  55  N.  V.  App.  DIv.  206,  stipu-  617. 

lations  made  by  all  the  defendants  ex-  Notary's  Jurat.  —  A  notary's  jurat  ac- 
cept a  corporation,  for  the  purpose  of  tached  to  an  affidavit  verifying  a  pc- 
obtaining  time  to  answer,  providing  tition  for  a  change  of  venue  will  con- 
that  the  plaintiff  might "  at  anytime  trol  a  statement  in  the  petition  that 
after  such  dale  of  issue  serve  a  notice  ^knowledge  of  the  prejudice  came  to 
of  trial  and  file  a  note  of  issue  for  the  the  petitioner  at  a  later  time.  North 
special  term  of  the  court  "  appointed  Chicago  St.  R.  Co.  v.  Leonard,  167  III. 
to  be  held  in  and  for  a  certain  county  618. 

at  a  certain  time,  were  held  not  10  pre-  493.     1.  In    Iowa.  —  German    Sav. 

vent  a  change  to  another  county  when  Bank  v.  Citizens  Nat.  Bank,  loi  Iowa 

all  the  defendants  united  in  demand-  530;  Union  Mill  Co.  v.  Prenzler,   100 

ing  such  change.  Iowa  540. 

490.  2.  Wallace   v.   Jameson,    179  Where  the  applicant  states  that  on 
Pa.  St.  98.  account  of  being  confined  in  the  peni- 

In&uit  Plaintiff .  —  Under  the  A/m^i/rt  tentiary  he  was  ignorant  of  the  bias 

statute  requiring  an  application  to  be  and    prejudice  existing  against  him, 

made  by  the  party  in  his  own  person,  such   fact   will   be  an  excuse  for  not 

it  was  held  that  such  application  may  having    filed    the    application    at    an 

be  made  by  the  next  ftiend  of  an  in-  earlier  date.    State  v,  Foster,  91  Iowa 

f ant  plaintiff.     Ramingt^.  Metropolitan  164. 

St.  R.  Co.,  157  Mo.  477.  Effect  of  Agreement  for  Continnanoe. — 

491,  1.  Bond  v.  State,  63  Ark.  504.  An  agreement  of  the  parties  that  they 
See  also  Green  v.  State,  97  Tenn.  50.  will  not  move  for  a  change  of  venue  if 

8.  Effect  of   Application.  —  Jones   v,  a  continuance  is  granted  does  not  estop 

Slate,  152  Ind.  318.  the  accused  from  afterwards  moving 

8.  Minnesota.  —  Potter  v.  Holmes,  72  for  such  change.     Luttrell  v.  State,  40 

Minn.    153,  quoting  4  Encyc.    of   Pi«  Tex.  Crim.  651. 

AND  Pr.  421.  2.  Eailnre  of  Statute  to  Fix  Time.  —  In 

Afissouri.  —  Bruce    Lumber    Co.    v,  Willough by  z/.  Northwestern  R.  Co.,  46 

Hoos,  67  Mo.  App.  264.  S.  Car.  317,  it  was  held  that  as  the  stat- 

Pennsyhania,  —  Wallace  v.  Jameson,  ute  failed  to  fix  the  time  for  making  a 

170  Pa.  St.  98.  change  of  venue,  the  defendants  were 

433.     1.  Potter  v.  Holmes,  72  Minn,  not  estopped  from  moving  for  a  change 

153.  after  issue  had  been   joined   and  the 

In  Indiana  an  application  filed  later  parties  had  gone  to  trial, 

than  the  lime  fixed  by  a  rule  comes  too  <*  As  Early  as  Practicable  "  —  Missouri 

iate.     Hamilton  v.  Miller,  24  Ind.  App.  Statute.  —  Under  Rev.  Sial.  Mo.  (1SS9), 

617.  §  2260  (Rev.  Stat.  Mo.  1899,  §  820),  pro- 

But  where  the  rule  requires  the  ap-  viding  that  *'  such  application  shall  be 


435-439               CHANGE  OF  VENUE.  Vol.  IV. 

435.  Before  or  After  Joining  Iisne.  —  See  note  i . 

436.  See  note  2. 

437.  After  Cause  Hai  Been  Beaohed  for  Trial.  —  See  notes  I,  2,  3. 
439.     In  Criminal  Caeei.  —  See  note  I. 

4.  Notice  of  Application.  —  See  notes  2,  3. 

made  as  soon  as  practicable  after  the  answer,  that  such  demand  might  be 
defendant  acquires  such  information  served  with  an  amended  answer, 
and  knowledge,  and  in  no  case  later  Preliminary  Motions.  —  An  objection 
than  the  first  day  of  the  next  regular  to  a  special  judge  must  be  made  before 
term  of  the  court  thereafter,*'  filing  the  the  submission  of  any  preliminary  mo- 
application  after  the  first  day  of  the  ttons  preparatory  to  the  trial.  Small 
next  term  is  not  a  sufficient  compliance  v.  Reeves,  (Ky.  1896)37  S.  W.  Rep. 
with  the  statute;  neither  is  an  offer  to  682. 

file  the  application  with  the  clerk  dur-  496.    2.  Improper  Delay  in  Presenting 

ing  vacation  a  compliance  with  Rev.  Application.  —  An    application   for    a 

Stat.  Mo.  (i88g),  g  2261  (Rev.  Stat.  Mo.  change  of  venue  on  the  ground  that 

1899,  §  821),  requiring  the  application  the  opposing  party  has  undue  influence 

to  be  presented  to  the  court  or  judge  over  the  trial  judge  will  not  be  granted 

thereof   in    vacation.      Bruce    Lumber  where  such  application  appears  to  have 

Co.  V.  Hoos,  67  Mo.  App.  264.  been  prepared  before  a  request  that  a 

Application  Made  Pending  Motion  Be-  receiver  be   made  a    party,   and    not 

qniiing  Applicant  to  Pay  Costs.  —  Where  presented  until  after  the  refusal  of  such 

there  was  no  other  court  in  which  the  request.      St.    Louis,   etc.,    R.    Co.    v. 

plaintiff  could  sue,  and  on  the  third  Holladay,  131  Mo.  440. 

day  of  the   term   at   which  summons  43T.     1.  In  Oklahoma  a  party  may 

was  returnable  the  defendants  moved  apply   for  a   change  of  venue  ai  any 

to  require  the  plaintiff  to  give  security  time  before  trial.    Maharry  v.  Maharry, 

for  costs,  and  again  moved  for  a  stay  5  Okla.  371. 

of  proceedings  until  the  costs  in  a  pie-  2.  Illinois.  —  Haley  v.  Alton,  152  lU. 

vious  suit  should   be   paid,    and   the  113. 

plaintiff's  application  for  a  change  of  North  Dakota  Statute.  —  Under  Comp. 

venue  was  made  pending  the  determi-  Laws    Dak.,    ^    7312,    authorizing    a 

nation  of  the  latter  motion,  it  was  held  change  of  venue  in  certain  cases  **  at 

that  such    application    was    made    in  any  time  before  trial  is  begun,"  it  was 

time,  although  the  plaintiff  knew  before  held   in  State  v,  Kent,  5  N.  Dak.  516, 

he  brought  the  suit  that  he  could  not  that  the  trial  does  not  begin  till  the 

have  a  fair  trial  in  the  county  in  which  jury  is  impaneled, 

suit  was  brought.     Raming  v.  Metro-  8.  Morris  v.  State,  (Tex.  Crim.  1901) 

politan  St.  R.  Co.,  157  Mo.  477.  65  S.  W.  Rep.  531. 

43«(.  1.  California  Practice.  —  U  nder  Before  Annonncement  of  Trial.  —  Where 
Code  Civ.  Pro.  Cal..  ^  396,  providing  the  application  was  made  nine  months 
in  effect  that  an  affidavit  and  demand  after  the  suit  was  filed,  but  before  the 
should  be  filed  by  the  defendant  "  at  announcement  of  trial,  it  was  held  that 
the  time  he  appears  and  answers  or  the  application  was  made  in  time, 
demurs,"  it  is  sufficient  to  file  the  Ellis  v,  Stearns,  (Tex.  Civ.  App.  1894) 
notice,  affidavit,  and  demand  at  the  27  S.  W.  Rep.  222. 
same  time  the  demurrer  is  filed.  499.  1.  In  Vow  Tork  it  has  been  de- 
Fletcher  V.  Maginnis,  136  Cal.  362.  clared  that  the  accused  has  a  right  to 

In  Colorado  ii  has  been  held  that  the  say  when  the  application  shall  be  made, 

defendant  may  appear  and  file  a  de-  People  v.   McLaughlin,  2  NT.  Y.  App. 

murrer  and  a  motion  for  a  change  of  Div.  408. 

venue   at    the   same   time.      Smith   v.  2.  Illinois,  —  Starr  &   Curt.   Annot. 

Post  Printing,  etc.,  Co.,  (Colo.   App.  Stat.    111.  (1896),  c.    146,    par.   5;    Fire 

1902)  68  Pac.  Rep.  T19.  Assoc,  v.  Short,  100  111.  App.  553. 

Filed   with    Amended    Answer.  —  In  Kentucky.  —  Bishop   v.    Com.,  (Ky. 

Harmon  jv.  Van   Ness,  56  N.  Y.  App.  1900)58  S.  W.  Rep.  817. 

Div.  160,  it  was  held,  under  Code  Civ.  Missouri,  — Stale   v.   Callaway,   154 

Pro.  N.  Y.,  S§  985,  986.  requiring  that  Mo.  91. 

the  demand  for  a  change  of  venue  be  New  York.  —  People  v.  McLaughlin, 

made  at  the  time  of  the  service  of  the  2  N.  Y.  App.   Div.  408;   Sherman  v. 

d9d 


Vol.  IV. 


CHANGE  OF  VENUE. 


430-433 


430.  See  notes  i»  2,  3,  4. 

431.  5.  BiFeot  of  Application.  —  See  notes  i,  2. 

6.  Form,  Sni&oiency,  and  Support  —  statutory  Bequirements.  — 
See  note  3. 
439.    See  note  i. 
433.    See  note  i. 


Y.)  whether  a  day  is  reasonable  notice. 
Thomas  Pressed  Brick  Co.  v.  Fowler, 
97  111.  App.  80. 

431.  i.  Califorttia.  —  Nolan  v.  Mc- 
Duffie,  125  Cal.  334;  Brady  7a  Times- 
MirVor  Co.,  106  Cal.  56;  Henaessy  v, 
Nicol,  105  Cal.  13S. 

Colorado.  —  Denver,  etc.,   R.   Co.   u. 


Adirondack  R.  Co.,  92   Hun  (N. 

39. 

South    Carolina,   —    Willoughby    v. 

Northeastern  R.  Co.,  46  S.  Car.  317. 

439.  3.  Hotioe  to  Prooeonting  Attorney. 
— An  application  will  not  be  considered 
where  no  notice  has  been  given  to  the 
commonwealth's  attorney  and  the  right 
to  notice  has  not  been  waived.  Bishop  Cahill,  8  Colo.  App.  158. 
V.  Com.,  (Ky.  1900)  58  S.  W.  Rep.  817.         Iowa.  —  Warren     County     v.     Polk 

430.     1.  Bishop  v.  Com.,  (Ky.  rgoo)    County,  89  Iowa  44. 
58  S.  W.  Rep.  817.  Minnesota.  —  State  v.  District  Ci.,  77 

2.  In  Fire  Assoc,   v.  Short,  100  111.     Minn.    302;    Flowers    v.    Bartlett,    66 
App.  353,  it  was  held  that  the  notice     Minn.  213. 

must  be  reasonable,   in    writing,   and        2.  AVze;  York. —  People  r.  McLaugh- 
signed  by  a  party  to  the  record.  lin,  2  N.  Y.  App.  Div.  419,  150  N.  Y. 


8.  Raming  7t.  Metropolitan  St.  R. 
Co.,  157  Mo.  477;  Douglass  v.  White, 
134  Mo.  228. 

Kotioe  upon  Obtaining  Knowledge  of 
Canae. ->Rev.  Stat.  Mo.  (1889),  ^  2261 
(Rev.  Stat.  Mo.  1899.  g  821).  requiring 
that  the  affiant  shall  state  **  when  he 
obtained  his  information  and  knowl- 
edge of  the  existence  '*  of  the  cause 
assigned  as  a  basis  of  the  application 
is  not  complied  with  by  a  statement 
that  such  information  reached  affiant 
**  since  the  last  term  of  the  *  *  ♦ 
Circuit  Court."  St.  Louis,  etc.,  R.  Co. 
V.  Holladay,  131  Mo.  440. 

Two  Hours'  Notice.  —  In  St.  Louis, 
etc.,  R.  Co.  V.  Holladay.  131  Mo.  440, 
it  was  held  that  two  hours'  notice  is 
not  sufficient,   under    Rev.   Slat.    Mo. 


365. 

8.  Florida.  —  Reddick  v.  Joseph,  35 

Fla.  65. 

Mississippi.  —  Purvis  7f.  State,  71 
Miss.  706. 

Missouri,  —  State  v.  Flournoy,  160 
Mo.  324;  State  v,  Callaway,  154  Mo.  91 ; 
State  u.  Headrick,  149  Mo.  396;  State 
V.  Lanahan,  144  Mo.  31. 

Ohio,  —  Snell  v.  Cincinnati  St.  R. 
Co.,  60  Ohio  St.  256. 

Texas.  —  Murphy  v.  State,  41  Tex. 
Crim.  120. 

43!i«  1.  California.  —  Modoc  County 
V.  Madden,  136  Cal.  134;  Miller  */.  Kern 
County  Land  Co.,  134  Cal.  586;  Hearne 
V.  De Young,  11 1  Cal.  373. 

Colorado.  —  In  Adam  son  v.  Bergen, 
15  Colo.  App.  396,  it  was  held  that  the 


(1889),   ^  2262  (Rev.   Stat.    Mo.   1899,     application  should  negative  every  hy- 


§  822),  requiring  reasonable  notice. 

Ten  Days*  Notioe.  —  Code  Crim.  Pro. 
N.  Y.,  §  346,  requires  ten  days'  notice 
to  the  district  attorney.  People  7\  Mc- 
Laughlin, 2  N.  Y.  App.  Div.  408,' 150 
N.  Y.  365. 


pothesis  in  favor  of  the  county  in  which 
the  action  was  commenced. 

433.  1.  Missouri.  —  State  v.  Head- 
rick, 149  Mo.  396. 

In  Raming  v.  Metropolitan  St.  R. 
Co.,  157  Mo.  477,  it  was  held  that  an 


Twenty  Days*  Notioe  —  Four  Days'. —  application  for  a  change  of  venue  by  a 

Under     the    South    Carolina     statutes  next  friend  is  not  defective  because  it 

twenty  days'  notice  of  a  motion  for  a  is  alleged  that  the  next  friend  (not  the 

change  of   venue  on  the  ground  that  party)  cannot  have  a  fair  trial, 
an  impartial  trial  cannot  be  had  must        Following    Statntory    Language. —  In 

be   given   to  the    adverse   party;    and  State  7/.  District  Ct.,  (Minn.  1902)  92  N. 


where  made  for  the  convenience  of  wit- 
nesses, four  dayp'  notice  must  be 
given.  Willoughby  v.  Northeastern  R. 
Co.,  46  S.  Car.  317. 

4.  Ditoretion  of  Court. —  It  is  within 
the  discretion  of  the  court  to  determine 


W.  Rep.  518,  ic  was  held  that,  under 
Laws  Minn.  1895,  c.  28,  requiring  that 
an  affidavit  for  a  change  of  venue 
must  state"  the  actual  residence  of  the 
defendant  at  the  time  of  the  com- 
mencement of  the  action,"  an  affidavit 
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433. 

436. 
437. 
438. 


Faoti,  Information,  and  Belief.  —  See  notes  I,  2. 

See  note  I. 

Al&davito  Submitted.  — See  note  2. 

See  note  I. 

Support  of  Application.  —  See  note  6. 

See  notes  i,  2. 


stating  that  the  defendant  "  is  now     fui  manner  an  affidavit  for  a  change 
and   for  more  than  two   months   last    of  venue  on  account  of  the  bias  ot  the 


past  has  been  a  resident  of  *  *  * 
county,  in  which  county  she  does  now 
and  during  all  of  said  time  has  been 
and  is  a  resident,*'  was  insufficient. 

Under  Stat.  Ky.  (1894),  g  968,  which 
provides  that  a  party  to  an  action  may 
file  his  affidavit  that  **  the  jud^e  will 
not  afford  him  a  fair  and  impartial 
trial,  or  will  not  impartially  decide  an 
application  for  a  change  of  venue,"  as 
one  of  the  preliminary  steps  towards 
the  designation  of  a  special  judge,  an 
affidavit  which  states  that  the  judge 
**  will  not  grant  plain  tiffs  a  fair  and  im- 


presiding  judge  is  not  a  contempt. 
Compare  Matter  of  Jones*  103  Cal.  397. 

487.  6.  Quint  c^.  Dimond,  135  Cal. 
572;  State  V.  Headrick,  149  Mo.  396; 
Sauer  v.  Cincinnati  St.  R.  Co.^  7  Ohio 
Dec.  19;  Murphy  v.  State,  41  Tex. 
Crim.  120. 

43§.  I.  HeoMiity  of  Ptoof.  ^  The 
application  of  the  defendant  supponed 
by  two  disinterested  witnesses,  as  re- 
quired by  Acts  Mo.  1895,  p.  162  ^Rev. 
Stai.  Mo.  1899,  §  3576),  does  not  dis- 
pense with  the  necessity  of  proof  of  the 
allegations.     State  v.  Tatlow,  136  Mo. 


partial  trial,  either  upon  the  motion  for  678. 

a  change  of  venue,  nor  motions  to  file  An  application  stating  that  the  ac- 

their  reply  and  cross-petition,  nor  upon  tion   has   been   brought  in  the  wrong 

the   motion   of  defendants   to  submit  district  of  the  Municipal  Court  of  the 

this  cause  for  trial  and  judgment,  nor  city  of  New  York«  and  that  the  defend* 

any  other  motion  in  same,'*  does  not  ant   is  a  resident  of  another  county, 


state  ground  for  a  change  of  judge. 
Small  V.  Reeves.  (Ky.  1896)  37  S.  W. 
Rep.  682. 

434.  1.  Idah^f,  —  State  v.  Reed, 
(Idaho  1894)  35  Pac.  Rep.  706. 

A'^/i/fM-Z-j'.  >- Galbralth  v.  Williams, 
106  Ky.  431. 

Ohio.  —  Sauer  v.  Cincinnati  St.  R. 
Co.,  7  Ohio  Dec.  19. 

Wtst  Virginia.  —  State  v.  Sheppard, 
49  W.  Va.  582. 

8.  McCormick  Harvesting  Mach.  Co. 
V.  Hayes,  7   Kan.  App.   141,  Small  v. 


must  be  susuined  by  proof »  Whii man, 
etc.,  Mfg.  Co.  c^.  Hamilton,  (Supm.  Ct. 
App.  T.)  27  Misc.  (N.  Y.)  198. 

Burden  of  Proof*  ^  In  State  9.  Shep- 
pard,  49  W.  Va.  582,  it  was  held  that 
the  burden  of  proof  on  an  application 
for  a  change  of  venue  is  on  the  appli- 
cant. See  also  Galveston,  etc.,  R.  Co. 
V.  Bernard,  (Tex.  Civ.  App.  1900)  57  S. 
W.  Rep.  686;  Galveston,  etc.,  R.  Co. 
w.  Miller,  (Tex,  Civ.  App.  1900)  57  S. 
W»  Rep.  708. 

Where  Compiaint  Fails  to  Show  Kesi^ 


Reeves,  (Ky.  1896)  37  S.  W.  Rep.  682;  dence,  —  Where  a  complaint  in  an  ac- 

Maharry    v.   Maharry,   $    Okla.    371;  tion  which  the  defendant  has  a  right  to 

State  7/.'Sheppard,  49  W.  Va.  582.  have  tried  in  the  county  of  his  resi- 

435.  1.  Pennsylvania.  —  Limerick,  dence  fails  to  show  the  lesidence  of 
etc..  Turnpike  Co.  v.  Berks  County,  20  the  defendant,  the  burden  of  ptoof  is 
Pa.  Co.  Ct.  199.  upon    such    defendant    to    show    the 

Oontra.  —  Snell  v.  Cincinnati  St.   R.  county  of   his   residence   if  he  would 

Co.,  60  Ohio  St.  256.  secure  a  change  of  venue.     Hearae  v. 

2.  Negativing   Sioeptions.  ^  If   the  De  Young,  xii  Cal.  373. 
complaint  shows  that  the  case  is  not        Oral  Testimony.  —  Where  th?  defend- 

one  included  in  any  of  the  exceptions  ant  files  an  application  supported  only 

of  the  statute,  such  exceptions  need  by  his  own  affidavit,  he  cannot  prove 

not  be  negatived  in  an  affidavit  for  a  the    allegations    by    oral    testimony, 

change  of  venue.     Smith  v.  Post  Print-  State  v.  Headrick,  149  Mo.  396.     See 

ing.  etc.,  Co.,  (Colo.  App.  I902)  68  Pac.  also  Gray  v.  State,  (Tex.  Crim.  1901) 

Rep.  119.  65  S.  W.  Rep.  375- 

436.  1.  What  Goustitates  Contemiit.  Admissions  as  to  Basideiioo,  —  Where 
—  In  Le  Hane  v.  State,  48  Neb.  105.  it  the  record  shows  that  on  a  heariagof 
was  held  that  presenting  in  a  respect-  a  motion  for  a  change  of  venue  the 
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43.9.     See  note  2. 

AfEldavlt  of  Merit!.  —  See  note  3. 
440.     7.  Abandonment  and  Withdrawal.  —  See  note  2. 

8.  Change  as  of  Bight — Complianoe  with  SUtnte.  —  See  note  3. 

defendant  admits  that  his  residence  demand  was  made,  and  that  the  de- 
is  in  a  county  other  than  the  one  to  fendant  did  not  move  for  the  change 
which  the  change  is  sought  to  be  taken,  within  ten  days  thereafter,  as  required 
there  is  no  necessity  of  other  proof,  by  Code  Civ.  Pro.  N.  Y.,  t^  986,  do  not 
Heame  v.  De  Young,  iii  Cal.  373.  constitute  a  waiver  of  the  defendant's 

43§«    2.  Territory  v.  Vialpando,  8  right  to  serve  a  second  demand  wiih 

N.  Mex.  211.  his  amended  waiver.     Harmon  v.  Van 

Affidavit  by  Agent.  —  The  local  agent  Ness,  56  N.  Y.  App.  Div.  160. 

of  a  railway  company  may  be  one  of  Failure  to  Call  up  Motion.  —  Where, 

the  compurgators  to  an  affidavit  by  the  after  a  denial  of  the  motion,  the  defend- 

company    for    a    change    of     venue,  ant's  counsel  is  given  a  second  oppor- 

Texas,  etc.,  R.  Co.  v.  Pierce,  10  Tex.  tunity  to  present  it,  and  the  date  is  set 

Civ.  App.  429.  for  the  hearing,  and  on  such  date  the 

439.  8.  Purvis  v.  State,  71  Miss,  counsel  fails  to  call  the  moiioo  up  and 
706;  State  V,  Lanahan,  144  Mo.  31  no  action  is  taken  upon  it.  it  will  be 

Presomption  as  to  Affiant's  Oredibility.  deemed  to  have  been  waived.     People 

—  In  Snell  v.  Cincinnati  St.  R.  Co.,  60  v.  Fredericks,  106  Cal.  554. 

Ohio  St.  256,  it  was  held  that  unless  3.  Indiana^  —  Louisville,  etc.,  R.  Co. 

the  affiant's  character  for  truth  is  at-  v.  Martin,  17  Ind.  App.  679. 

tacked   he  will   be   presumed  to  be  a  Kentucky,  —  Draughan  v.  Com.,  (Ky. 

creditable  person.  1898)  45   S.   W.  Rep.   367;    Asher  v. 

8.  SoflLoient  AiBdaTit.  —  In   Rodd  v,  Beckner,  (Ky.  1897)  41  S.  W.  Rep.  35. 

Sleicher,   53   N.   Y.   App.   Div.  638,  it  Michigan, —  Freud  if.  Rohnert,  (Midi, 

was  held  that  a  moving  affidavit  made  1902)  92  N.  W.  Rep.  109. 

by  the  defendants  is  sufficient  if  it  con-  New  York.  —  People  v,  McLaughlin, 

tains  a  statement  that  the  affiant "  fully  150  N.  Y.  365. 

and  fairly  stated  the  case  of  the  defend-  Ohio,  —  Snell    v.   Cinciaaatl   St.   R. 

ants  "  to  counsel,  instead  of  that  they  Co.,  60  Ohio  St.  256. 

had  **  stated  the  case  of  the  defend-  Pennsylvania.    —     Willoughby      v. 

ants  "  to  counsel.  Buffalo,  etc.,  R.  Co.,  203  Pa.  Si.  243. 

An  affidavit  of  merits  by  a  nonresi-  South  Carolina,  —  State  v,  Conkle,  ^ 

dent  of  the  county  which  shows  the  S.  Car.  371. 

county  of  his  residence,  that  he  fully  South  Dakota,  —  Small  v.  Gilrutb,  8 

and  fairly  stated  the  case  to  his  attor-  .8.  Dak.  287. 

neys,   and    that  he   was   advised    by  Washington,  —  Puyallup  v,  Snyder, 

them  and  believed  that  he  had  a  good  13  Wash.  572. 

and  substantial  defense,  is  sufficient.  Wisconsin,  —  Under    the  Wisconaln 

Nolan  V.  McDuffie,  135  Cal.  334.  statute  (formerly  Stat.  Wis.,  g  3467), 

Yerifled  Answer.  —  In  Iron  Nat.  Bank  providing  that  when  a  change  of  venue 

V,  Dolge,  46  N.  Y.  App.  Div.  327,  it  on  account  of  prejudice  of  the  judge 

was  held  that  a  verified  answer  may  shall  be  granted  in  a  civil  action  pend- 

be  served  as  an  affidavit  of  merits.  ing  in  Dodge  county,  '*  it  may  in  the 

440.  8.  Franke  v,  Neisler,  97  Wis.  discretion  of  the  court  be  changed  to 
364.  See  also  Fort>es  v.  Grand  County,  the  County  Court  of  Dodge  county, 
23  Colo.  344;  N3rstrom  v,  Quinby,  68  unless  it  shall  appear  that  the  judge  qf 
Minn.  4.  said  County  Court  is  prejudiced   and 

Preiomption  on  Appeal.  —  On  appeal  disqualified,"    where    an    affidavit    is 

an  application  not  acted  on  will  be  pre-  filed  alleging  the  prejudice  both  of  the 

snmed  to  have  been  abandoned.    Smith  circuit  and  the  county  judge,  the  right 

V,  Com.,  (Ky.  1897)42  S.  W.  Rep.  1138.  of  the  applicant  to  have  a  change  of 

See  also  Christ  v,  Flannagan,  23  Colo,  venue  to  the  Circuit  Court  of  some 

140.  other  county  becomes  absolute.    State 

ApplioationAfter  Amendment  of  Answer  v,  Dick,  103  Wis.  407. 

—  Hew  York  Statnte.  —  The  facts  that  Sabstantial  Complianoe.  —  In  Douglass 
the  plaintiff  did  not  consent  to  a  change  v.  White,  134  Mo.  228,  it  was  held  that 
of  venue  within  five  days  after  the  first  a  substantial  compliaoce  with  the  stat- 
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ute  entitled  the  plaintiff  to  a  change  of 
venue.  See  also  State  v.  Head  rick, 
140  Mo.  396. 

Mae^tratei.— Act  S.  Car.  1896  (Code 
Civ.  Pro.  S.  Car.,  ^  88»  subdiv.  19), 
providing  that  when  a  party  tiles  an 
affidavit  before  a  magistrate  stating 
that  a  fair  and  impartial  trial  cannot  be 
had  a  change  of  venue  shall  be  granted, 
is  mandatory.  State  v.  Conkle,  64  S. 
Car.  371. 

Bemand  Bervad  with  Aniwer.  —  In 
Spaulding  v.  American  Wood-Board 
Co.,  5  N.  Y.  App.  Div.  620,  621,  it  was 


T^ure  to  OppoM.  —  See  note  I. 

9.  Difloretion  to  Orant.  —  See  note  2. 
Mature  of  lliierotion.  —  See  note  2. 

10.  Compulsory  Orant  —  See  note  2. 

11.  Opposition  to  Application.  —  See  note  5. 
See  note  2. 
Babuttal.  —  See  note  3. 
Boqviiitei  of  Counter  SJBdavits.  —  See  note  5. 

12.  'ProTince  of  Judge  —  a.  Generally.  —  See  note  i. 

444.  2.  In  Hennessy  v.  Nicol,  105 
Cal.  138,  it  was  held  that  a  writ  of 
mandate  will  issue  to  compel  a  su- 
perior court  to  hear  a  motion  for  a 
change  of  venue. 

6.  Affidavit  that  Defendant**  Beeidenee 
Is  Unknown.  —  A  defendant  sued  for 
the  recovery  of  money  may  demand  a 
trial  in  the  county  of  his  residence,  and 
the  affidavit  by  the  plaintiff  that  the 
residence  of  the  defendant  is  unknown 
must  show  due  diligence  in  attempting 
to  ascertain  its  location,  or  the  plaintiff 
will  not  be  entitled  to  a  trial  in  the 
held  that,  under  Code  Civ.  Pro.  N.  Y.,  county  designated  by  him  in  his  com- 
§  986,  the  demand  for  a  change  of  plaint,  as  provided  in  Code  Civ.  Pro. 
venue  must  be  served  with  the  answer  Cal.,  §  395.  Thurber  v.  Thurber,  113 
and  the  answer  must  be  served  in  time,     Cal.  607. 

or  the  defendant    cannot    demand   a        44d.    2.  In  a  Criminal  Case  counter 
change  of  venue  as  of  right.  affidavits  by  the  state  should   be  per- 

Alternative  Demand.  —  In    Hinder  v,     mitted.     State  ?/.  Reed,  (Idaho  1894)  35 
Metropolitan  St.  R.  Co.,  68  N.  Y.  App.     Pac.  Rep.  706. 

Div.  281,  it  was  held  that  where  the  446.  3.  Laches.  —  In  State  v.  Ha- 
defendant  obtained  an  order  requiring  worth,  24  Utah  398,  it  was  held  that  the 
the  plaintiff,  to  show  cause  why  he  cause  would  not  be  reversed  because 
should  not  furnish  to  the  defendant  a  the  defendant  was  not  served  with 
verified  statement  of  his  address,  or,  in  copies  of  the  state's  affidavits  in  re- 
default  thereof,  why  an  order  should,  buttal  or  did  not  have  an  opportunity 
not  be  made  removing  the  action,  and  to  answer  them,  where,  although  the 
that  on  the  return  of  the  order  the  motion  for  a  change  was  made  and  the 
court  required  the  disclosure  of  the  case  was  called  for  trial  but  two  days 
plaintiff's  address  but  refused  the  al-  after  the  affidavit  in  support  of  the 
ternative  relief,  the  order  did  not  pre-  motion  had  been  served  on  the  state's 
elude  the  defendant  from  making  the  attorney,  the  defendant  did  not  ask  for 
motion  for  a  change  of  venue  as  a  time  to  procure  additional  affidavits, 
matter  of  right.  6.  Requisites.  —  In  Crooksion  v.  Cen- 

449.     1.    Kentucky    Timber,    etc.,     tennial  Eureka  Min.  Co.,  13  Utah  117, 


Co.    V,    Daniels,  (Ky.    1899)  50  S.  W. 
Rep.  1097;  State  v.  Goddard,  146  Mo. 

177. 


it  is  held  that  when  it  does  not  ap- 
pear from  the  counter  affidavits  that 
the  plaintiff  has  fully  and  fairly  stated 


2.^  Iowa.  —  State  v.    Helm,  92  Iowa    his  case  lo  his  counsel,  or  that  he  was 
"■  *"  '  '  advised  by  counsel,  after  such  state- 

ment was  made,  that  he  had  a  good 
and  meritorious  cause  of  action,  and 
that  he  believes  such  advice  to  be  true, 
and  when  it  does  not  appear  how  his 
witnesses  will  be  inconvenienced,  such 
affidavit  is  defective. 

44J*.     1.  In  Ward  v.  State,  68  Ark. 
466,  it  was  held  to  be  reversible  error 


540:  State  V.  Foster,  91  Iowa  164. 

Nebraska,  —  Welsh  v.  State,  6<)  Neb. 
loi. 

Ohio.  —  Sauer  v.  Cincinnati  St.  R. 
Co.,  7  Ohio  Dec.  19. 

443.  2.  Hawaii.  —  Republic  of 
Hawaii  v.  Hickey,  11  Hawaii  314. 

JVt7t'  York.  —  People  ?'.  MrL.iu.i^hlin, 
2  N.  Y.  App.  Div.  419,  150  N.  Y.  365. 
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b.  Ex  Mero  Motu.  —  See  notes  2,  4. 
13.  Betention  of  Cause  for  Conyenience  of 


.  —  See 


14.  Hearing. — See  note  i. 

CaUing  WitnesMs.  —  See  note  3. 

Kiamlnlng  Ai&anU.  —  See  note   I . 

Szamining  PerMns  Called  as  Juron.  —  See  note  2. 

Time  of  Hearing.  —  See  note  3. 

See  note  i. 

Preeenoe  of  Applicant.  —  See  note  2. 


to  refuse  a  change  of  venue  ki  a  crimi- 
nal case  on  ihe  ground  that  the  court 
knows  thai  the  defendant  can  have  a 
fair  trial  in  the  county. 

44§.  2.  Fisk  v.  Thorp,  51  Neb.  i, 
citing  4  Encvc.  of  Pl.  and  Pr.  448. 

4.  In  Texas.  —  Gray  v.  State,  (Tex. 
Crim.  1901)65  S.  W.  Rep.  375;  Camp- 
bell z/.  Slate,  35  Tex.  Crim.  i6o.  See 
also  Nile  V,  State,  41  Tex.  Crim    340. 

In  Augustine  v.  Slate,  41  Tex.  Crim. 


2.  State  V.  Pruett,  49  La.  Ann.  283. 

3.  New  Jersey.  —  In  Marsh  v,  Mc- 
Laughlin, (N.  J.  1902)  51  Atl.  Rep.  931, 
it  was  held  that  the  court  properly  re- 
fused to  stop  cases  at  circuit  to  hear  a 
motion  for  a  change  of  venue. 

In  Hew  York  the  defendant  may  name 
the  lime  for  the  hearing  of  the  motion 
and  the  court  cannot  fix  any  other 
time,  but  it  may  vacate  a  stay  granted 
till   the   hearing  or  allow   an    earlier 


59,   the  venue  was  twice  changed  ex  hearing  as  a  condition  of  permitting 

///£*r<7 ///{7/M,  and  it  was  held  to  be  not  re-  the  stay  to  continue.     People  v.  Mc- 

versible  error.  Laughlin,  2  N.  Y.  App.  Div.  408. 

5.  New  York.— In  Sylvesters.  Lewis,  In  Texas  it   has  been  held  that  the 

55   N.  Y.   App.   Div.  470,   it  was  held  motion  may  be  heard  and  determined 

that  the  proper  practice  is  to  grant  the  before  the  parties  have  announced  that 

change  and  allow  the  plaintiff  to  make  they  are  ready  for  trial,  and  that  it  is 

a   motion   to    change    it  back   to  the  not  necessary  that  a  special  venire  be 


county  designated  in  the  summons,  for 
the     convenience    of     the    witnesses. 
Compare  Whitcomb  v.  Friendly,  67  N. 
Y.  App.  Div.  626. 
In  Sonth  Dakota  it  was  held  that  the 


drawn  and  summoned  before  the  mo- 
tion is  acted  upon.  Sims  v.  State,  36 
Tex.  Crim.  154. 

452.     1.  Bight  to  Postpone.  — Where 
the  defendant  obtains  an  ex  Mrte  ox^fi.x 


change  should  be  granted  and  that  the  extending  the  time  for  pleading,  the 
plaintifif  may  make  his  motion  on  court  has  the  right  to  continue  the 
proper  affidavits  for  a  change  from  the    hearing  of  the  defendant's  motion  for 


courts  to  which  the  action  is  sent. 
Small  V.  Gil  ruth,  8  S.  Dak.  287, 

Beqnisites  of  Affidavit.  —  In  Sinn  it  v. 
Cambridge  Valley  Agricultural  Soc, 
etc.,  Assoc,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (N.  Y.)  586,  it  was  held  that  an 
affidavit  for  such  a  retention  must  show 
that  the  plaintiff  has  been  advised  by 
his  counsel  that  the  witnesses  are 
material. 

450.    1.  Orders  in  Previons  Cases.  — 


a  change  of  venue  in  order  that  the 
plaintiff's  counsel  may  properly  be 
heard  on  an  application  to  retain  the 
place  of  trial  for  the  convenience  of 
witnesses.  Allis  v.  White,  70  Minn, 
186. 

In  State  v.  Pruett,  49  La.  Ann.  283, 
it  was  held  that  there  was  no  error  in 
postponing  the  hearing  of  evidence  on 
motion  for  a  change  of  venue  for  an 
examination  of  the  jury  on  its  voir  dire 


The  orders  and  judgments  in  granting    in  order  to  ascertain  from  thatexamina- 


the  defendant's  changes  of  venue  in 
other  cases  against  him  in  the  county 
are  admissible  in  considering  his  mo- 
tion for  a  change  of  venue.  Blain  v. 
State,  34  Tex.  Crim.  448. 

8.  Willoughby  v.  Buffalo,  etc.,  R. 
Co.,  203  Pa.  St.  243. 

451.  1.  Territory  v.  Gonzales,  (N. 
Mex.  1902)  68  Pac.  Rep.  925;  Territory 
V.  Leary,  8  N.  Mex.  180. 


tion  whether  a  fair  and  impartial  trial 
could  be  had. 

Discretion.  —  If  the  application  be 
made  before  the  time  for  answering 
expires,  it  is  then  with  the  parties  and 
the  court  to  say  when  the  motion  shall 
be  heard.  Farmers'  State  Alliance  v. 
Murrell,  119  N   Car.  124. 

2.  CriminaLl  Cause.  —  A  change  may  be 
granted  in  the  absence  of  the  accused. 
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4«I3.     15.  Determination  —  What  Ii  Taatamonnt  To.  —  See  notes  1 , 2. 

16.  Costs.  —  See  note  3. 
41(3.    7.  Change  Otheb  thah  bt  Affucatioh  —  1.  By  Amend- 
ment of  Complaint.  —  See  note  i. 

2.  By  Consent  —  See  notes  2,  3. 
4tS0*     See  note  i. 

Jones  V.  State,  152  Ind.  318.     Sec  also  Cal.,  g  399,  provides  that  the  costs  and 

Green  v.  Stale,  97  Tenn.  50.  fees  shall  be  paid  by  the  party  at  whose 

But  in   Lester;'.  State,  91  Wis.  249,  instance  the  order  of  a  change  is  made, 

it   was   held    that  a  change  of  venue  Modoc  County   v.   Madden,    136   Cal. 

granted  in  the  absence  of  the  accused  134. 

and  his  counsel  is  in  violation  of  the  45ft.    1.  Amandmant  Will  Hot  Beriya 

right  of  the  accused,  under  Const.  Wis.,  Bight.  —  An  amendment  after  the  time 

art.  I,  §  7,  to  be  heard  by  himself  and  for  demanding  a  change  of  venue  has 

counsel.  expired  will  not  revive  the  right  to  de- 

453.     1.  Lots    of   Jorisdiotion.  —  In  mand  the  change.     Potter  v.  Holmes, 

State  V.   McKee.   150  Mo.  233,  it  was  72  Minn.  153. 

held  that  the  erroneous  granting  of  a  8.  Wiaoontin  Btatuta  —  Court  Xvst  Con- 
change  of  venue  does  not  divest  the  sant.  —  Under  Stat.  Wis.,  g  2622,  pro- 
court  of  jurisdiction.  See  also  Chicago,  viding  that  the  court  or  the  presiding 
etc.,  R.  Co.  V.  Harrington,  90  111.  App.  judge  thereof  may  change  the  place  of 
638,  wherein  it  was  held  that  the  trial  when  the  parties  or  their  attorneys 
erroneous  denial  of  a  change  of  venue,  shall  stipulate  in  writing  to  change  the 
requested  on  the  ground  that  the  place  of  trial,  it  was  held  that  the 
judge  is  disqualified,  does  not  divest  parties  cannot  stipulate  to  try  the  case 
the  court  of  jurisdiction.  in  another  court  without  the  consent 

8.  Consantixig  to  Bafaranoa.  —  Where,  of  the  court  in  which  the  action  was 

after  the  erroneous  overruling  of  an  filed.     Swan  v.  Porter,  96  Wis.  34. 

application  for  a  change  of  venue,  the  8.  Missouri,  —  lo    Scott    Hardware 

applicant  consents  to  send  the  case  to  Co.  v.  Riddle,  84  Mo.  App.  275,  it  was 

a  referee,  he  thereby  waives  the  error,  held  that  where  the  parties  consent  to 

Isenhart  v.  Hazen,  10  Kan.  App.  577,  a  change  and  the  cause  is  transferred 

63  Pac.  Rep.  451.  and  they  appear  and  submit  the  issues 

Sabaaquantly  Proaaading  to  Trial.  —  In  without  objection,  they  are  estopped 

Missouri  Pac.  R.  Co.  v,  Preston,  (Kan.  to  deny  the  jurisdiction  of  the  court, 

1901)  63  Pac.  Rep.  444,  the  court,  citing  although  by  statute  the  court  before 

4  Encyc.  of  Pl.  and  Pr.  440,  note  2,  whom   the  action  arose  could  not  so 

held  that  where  an  application  for  a  change  the  trial. 

change  of  venue  on  the  ground  of  the  456.      1.   Coniant    of   Bafandaiita    to 

disqualification  of  the  judge  was  de-  Chaoga  Plaaa  of  Trial. —  In  California  9l 

nied,  but  a  qualified  judge  was  called  creditor  of  a  bank  has  a  right  to  bring 

in  and  heard  the  case,  which  resulted  and   maintain   an    action    against   its 

in  a  disagreement  of  the  jury,  and  the  stockholders  in  the  county  where  the 

second  trial  was  had  without  any  ob-  cause  of  action  arose  and  where  some 

jection  before  another  judge  who  was  of  the  defendants  reside,  and  nonresi- 

called  in,  there  was   a  waiver  of  the  dent     defendants     cannot,    with     the 

claim  for  a  change  of  venue.     See  also  unanimous  consent  of  all  of  the  de- 

Ellis  V.  Fitzpatrick,  3  Indian  Ter.  656.  fendants  to  change  the  place  of  trial  to 

But  in  Snell  v.  Cincinnati  St.  R.  Co.,  the  county  of  their  residence,  takeaway 

60  Ohio  St.  256,  it  was  held  that  where  the     plaintiff's    right.      Greenleaf    v. 

an  application  for  a  change  of  venue  is  Jack,  135  Cal.  154. 

erroneously  overruled    the    applicant  Looal    Aotion.  —  Under    Code    Miss, 

does  not  waive  the  error  by  submitting  (1892),  g  650,  providing  that  "  if  a  citi- 

to  trial  without  objection.  zen  resident  in  this  state  shall  be  sued 

Aniwaring  Patition.  —  The  defendant  in  any   action,   not   local,  out  of  the 

does  not  waive  error  in  overruling  his  county  of  his  household  and  residence, 

motion  for  a  change  of  venue  by  an-  the  venue  shall  be  changed,  on  his  ap- 

swering  the  petition.     Foss  v.  Cobler,  plication,  to  the  county  of  his  house- 

105  Iowa  728.  hold  and  residence,"  a  local  civil  ac- 

S.  OalifoniiAStatsta,  -^  Code  Civ.  Pro.  tion  cannot  be  transferred  by  the  mere 
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4«I7.     Boffloieiiej,  torrioe,  and  Eflbot.  —  See  notes  3,  4. 

4A8.    71.  To  What  Cotjhtt  ob  Place  Chahge  Mat  Be  IIas. 

—  See  note  i. 
4«I9.     See  notes  i,  2. 
401  •     Objootioiui  to  County  to  Wbloh  Cause  Ii  Beat.  —  See  note   I. 

Disoretion  of  Court.  —  See  notes  3,  4. 
403.     Convenienoe  of  Partlei  and  Witneeaei.  —  See  notes  1,2. 

consent  of  the  parties.     Wilkerson  v,  same  county.     McGrath  v.  Miller,  61 

Jenkins,  77  Miss.  603.  111.  App.  497. 

.  457.  8.  Demand  by  Mail  —  Time  City  Courts.  —  In  Illinois  one  city 
Extended.  —  Code  Civ.  Pro.  N.  Y.,  court  may  grant  a  change  of  venue  10 
S^  9S6,  giving  to  the  defendant  ten  days*  another.  East  St.  Louis  Connecting 
notice  to  move  for  a  change  of  venue  R.  Co.  v.  Enright,  152  111.  346. 
in  case  the  plaintiff  does  not  consent  459.  1.  Determination  of  Most  Con- 
to  such  a  change  within  five  days  after  venient  County  —  What  May  Be  Con- 
service  of  the  demand  for  such  change,  sidered.  —  What  may  be  considered  the 
does  not  prevent  him  from  making  most  convenient  county  i?  within  the 
such  motion  within  twenty  days  where  sound  discretion  of  the  court,  and 
the  demand  is  served  by  mail,  as  pro-  where  the  motion  is  made  on  the 
vided  in  Code  Civ.  Pro.  N.  Y.,  §  798.  ground  of  bias  and  prejudice  of  the  pre- 
Binder  v.  Metropolitan  St.  R.  Co.,  68  siding  judge,  the  case  may  be  sent  to 
N.  Y.  App.  Div.  281.  a  con  venient  county,  though  in  another 

4.  Denial  of   Application    Made  After  circuit.  Stringam  v.  Parker,  159  111.  304. 

Disregard  of  Demand.  —  Where  a  statute  2.  Selection  of  Bemote  County.  —  In 

provides   that   the  filing  of    proof  of  Forbes  v.  Grand  County,  23  Colo.  344, 

service  of  the  demand  and  affidavits  of  it  was  held  that  a  change  of   venue 

residence  shall  operate  as  a  change  of  may    be    granted    to    a    nonadjacent 

venue,  a  denial  of  an  application  made  countv. 

after  the  filing  of  such  proof  does  not  461.    1.  Lankster   v.    State,  (Tex. 

change  the  place  of  trial  back  to  the  Crim.  1900)  59  S.  W.  Rep.  888. 

county  in  which  it  originated.     Flowers  8.  In  Adkins  v.  Com.,  98  Ky.  539,  it 

V.  Bartlett,  66  Minn.  213.  was    held    that   where    the  comroon- 

4I(§.  1.  "  Veareet "  or  **  Most  Aocessi-  wealth's  attorney  has  filed  his  state- 
l,le»»  —  Disoretion.  —  In  Crt///<>r«iV?  if  the  ment  showing  the  necessity  of  re- 
nearest  court  is  also  the  most  accessi-  moval,  '*  the  court  may  then  act  on  its 
ble  the  judge  has  no  discretion;  but  if  own  personal  knowledge  '*  and  remove 
the  most  accessible  is  not  the  nearest  the  cause  either  to  some  adjacent 
he  may  transfer  the  cause  to  the  county  or  to  some  other  county  most 
former.  Anaheim  Water  Co.  z/.  J  urupa  convenient. 
Land,  etc.,  Co.,  128  Cal.  568.  Change  to  District  Within  County. — 

Feoeosity  of  Objection  Before  Trial.  —  Where  a  county  has  been  divided  into 
An  objection  that  the  county  to  which  two  judicial  districts,  the  court  of  one 
the  case  is  transferred  is  not  an  adjoin-  district  may,  in  its  discretion,  on  ap- 
ing county  cannot  be  made  after  the  plication,changethe  venue  of  an  action 
verdict.  Yontz  v.  Com.,  (Ky.  1902)  66  either  to  the  other  district  or  to  some 
S.  W.  Rep.  383.  other  county  of    the  state.     Kent  v. 

So  an  objection  that  a  case  was  not  State,  64  Ark.  247. 

sent  to  the  nearest  justice  of  the  peace  4.  An  appellate  court   will  not   re- 

as  required  by  Acts  Mo.  1891,  p.  121,  verse  a  judgment  and  remand  a  cause 

must  be  made  before  engaging  in  the  in  the  absence  of  evidence  tending  to 

trial.      State    v.    Hoffmann.    75    Mo.  show  that  the  appellant  has  not  had  an 

App.  380.  impartial    trial,   where    the    evidence 

From  Circuit  to  County  Court.  —  Under  does  not  clearly  show  that  the  change 

an  Illinois  statute  providing  that  when  of  venue  was  made  without  authority 

a  change  of  venue  is  granted  it  may  be  of   law.     Williams  r.    Planters*,  etc., 

to  some  other  court  of  record  of  com-  Nat.  Bank,  (Tex.  Civ.  App.  1898)  44  S. 

petent  jurisdiction  in  the  same  county,  W.  Rep  617. 

a  Circuit  Court  may  grant  a  change  of  469.     1.  Where   the   Affidavits   Are 

venue  to  the  County    Court   of    the  Conflicting  as  to  what  is  the  most  con- 
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463«     Cluuiga  to  Coantj  Outalde  Cirenit  or  District.  —  See  note  3. 

463.  Court  Must  Have  Jnxisdiotion.  —  See  note  I. 

464,  Change  in  Connty  Lines.  —  See  note  I . 

466.  Vn.  Obdeb —  1.  JnriBdiction  to  Make.  —  See  note  i. 
2.  Bequisites.  —  See  note  2. 

467.  3.  Eorm  and  Sufficiency.  —  See  note  2. 

468.  WaiTor  of  Objections.  —  See  note  I. 

469.  4.  Terms  and  Conditions.  —  See  notes  3,  4,  5. 

venient  court  for  witnesses,  and  only  art.  6,  §  5,  declaring  that  all  actions  for 
forty-five  out  of  two  hundred  and  fifty  the  cnforc  emcni  of  Hens  shall  be  corn- 
defendants  join  in  the  motion  for  a  menced  in  the  county  in  which  the  real 
change,  the  court  does  not  abuse  its  estate  or  some  portion  thereof  is  situ- 
discretion    in   refusing   such    motion,     ated,  does  not  require  the  action  to  be 

tried  in  that  county.     Security  L.  &  T. 

Co.  V.  Kauflfman,  108  Cal.  214. 

466.  1.  After  Continaanoe.  —  Where 
an  order  is  made  after  a  continuance 
has  been  granted,  it  will  be  presumed 
that  the  continuance  was  set  aside. 
Hamilton  v.  State,  40  Tex.  Crim.  464. 

2.  Change  Granted  in  Vacation.  — 
Where  a  chantre  is  granted  in  vacation 
a  written  order  should  be  made  and 
filed  with  the  clerk.  Collier  v.  Wilson. 
56  Mo.  App.  4^0. 

467.  2.  Neceisity  of  Bignatare  of 
Judge.  —  In  Allen  v.  Voje,  114  Wis.  i, 
it  was  held  that  where  the  substance 
of  an  oral  order  was  written  by  the 
clerk  upon  his  records,  the  entry  was 


Anaheim  Water  Co.  v.  Jurupa  Land, 
etc.,  Co.,  128  Cal.  568. 

463.  2.  Where  there  Are  Several  De- 
fendants, but  only  one  materially  inter- 
ested,  the  action  may  be  changed  to  the 
county  of  the  defendant  interested. 
State  V.  District  Ct..  85  Minn.  283. 

In  Minnesota^  where  there  are  several 
defendants  and  the  action  is  brought  in 
a  county  where  one  or  more  of  the  de- 
fendants reside,  the  place  of  trial  must 
be  changed  to  the  county  to  which  a 
majority  of  the  defendants  unite  in 
demanding  that  it  shall  go.  Chad- 
bourne  T/.  Reed,  83  Minn.  447. 

3.  Change  Ont  of  District  —  Ahsence  of 
Statutory     Bestrictions.    —    Under     an 


Arkansas  statute  providing  that  a  cir-     as  complete  as  if  written  out  and  signed 
cuit  judge  may  change  the  venue  **  to     by  the  jud^c. 


a  county  to  which  there  is  no  valid  ob- 
jection, which,  in  his  judgment,  is 
most  convenient  to  the  parties  and 
witnesses,"  such  judge  can  grant  a 
change  to  a  county  outside  of  his  dis 


Bedtal  of  Stipolations  Conceding  Keoes- 
sity  of  Witnesses. —  In  Thompson  v. 
MacKinnon,  57  N.  Y.  App.  Div.  329, 
where  a  change  was  ordered  for  the 
convenience  of  witnesses,  it  was  held 


trict.     Palatine  Ins.  Co.   v,  Evans,  63    that  the  order  should  recite  the  siipu- 


Ark.  241. 

463.  1.  See  Scott  lla/dware  Co.  v. 
Riddle,  84  Mo.  App.  275. 

464.  1.  Change  of  County  Line  Pend- 
ing Action. —  The  fact  that  a  new 
county  is  formed  and  courts  are  estab- 
lished in  it  does  not  authorize  the 
court  of  a  county  in  which  actions  are 


lation  made  by  the  defendant's  attorney 
conceding  the  necessity  of  certain  wit- 
nesses. 

46S.  1.  In  Allen  v.  Voje,  114  Wis. 
I,  it  was  held  that  objections  to  the 
order  are  waived  unless  made  before 
entering  upon  the  trial. 

469.    3.  Bequirement  of  Send.  —  In 


pending  to  transfer  them  to  the  new  Ellis  v.  Fiizpairick,  3  Indian  Ter.  656, 

county  because  the  subject  of  the  liti-  it  is  held  that  a  change  of  venue  can- 

gation    is   situated    in   or   the   parties  not  be  granted  on  condition  that  a  bond 

reside   within  the  limits  of  such  new  be  given  by  the  defendant, 
county.     McNew    v.    Williams,    (Ky.        4.  Consent  to  Reference.— In  L* Am ou- 

1896)  36  S.  W.  Rep.  O87.  reux  v.  Erie  R.  Co.,  62  N.  Y.  App.  Div. 

Where  an  action  to  foreclose  a  mort-  505,  it   was  held   that  in  granting  an 

gage  is  brought  in  the  county  in  which  order  for  a  change  of  venue,  the  court 

the   land   is   situated,  the   creation  of  could    not    require   the   defendant    to 

another    county    which    includes   the  consent  to  a  reference, 
mortgaged  land  does  not  give  the  right        6.  Payment  of  Alimony.  —  The  court 

to  have  the  venue  changed  to  a  court  has  no  right  to  deny  a  change  of  venue 

in  the  new  county,  since  Const.  Cal.,  because  the  applicant  has  not  complied 
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470.  5.  Effoot  —  VettiiLg  Jurisdietion.  —  See  note  2. 

471.  See  note  i. 

Void  Order.  —  See  note  2. 
473.     Disoliarge  of  Bail.  —  See  note  3. 

473.     7.  Bescission  and  Vacation.  —  See  note  i. 

476.  Tin.  Pebfectiof  of  Change  —  2.  Becord  and  Transcript 
—  b.  Sufficiency  of  Transcript.  —  See  note  3. 

477.  c.  Authentication.  —  See  note  i. 

478.  See  note  i. 

480.  3.  Pees  and  Costs  —  Failure  to  Pay  Feei  or  Coeti.  — See  note  2. 

481.  4.  Transmission  and  Filing.  —  See  notes  2,  4. 

with   an  order  requiring  him  to  pay         Transcript  of  Justice,  —  A  justice  of 

alimony.    Maharry  v,  Maharry,  5  Okla.  the    peace    should    desi8:nate    in    his 

371.  transciipt  the  justice  to  whom  the  case 

470.  2.  Appointment  of  Onardian. —  is  sent.  Stuw  v.  Shay,  54  Kan.  574. 
In  Berry  v.  Berry,  147  Ind.  176,  it  was  477.  1.  Under  Louisiana  Statute.— 
held  that  in  a  proceeding  for  the  ap-  In  preparing  papers  for  a  transfer,  un- 
pointment  of  a  guardian,  where  a  der  Rev.  Laws  La.  (1897).  §^  1021, 1026, 
change  of  venue  is  awarded,  the  court  where  a  change  of  venue  has  been 
to  which  the  cause  is  sent  must  make  granted,  there  is  no  occasion  for  the 
the  appointment.  clerk  to  certify  to  the  original  docu- 

471.  1.  State  v.  Gray.  (La.  1902)  33  ments  sent  up.  State  v.  Daniels,  49 
So.  Rep.  108.  La.  Ann.  954. 

2.  Cole  v.  Cole,  89  Mo.  App.  228.  Heoeseity  to  Name  Offense.  —  A  certifi- 

Validity  of  Order  Erroneonsly  Made.  —  cate  of  transfer  need   not  name   the 

McNew  V,  Martin,  (Ky.  1901)  60  S.  W.  offense    with    which    the    accused    is 

Rep.  412.  charged.      Malloy    v.    State,  35    Teifc. 

473.    3.  A  Snrety  on  an  Appeal  Bond  Crim.  389. 

is  not  released  by  a  change  of  venue  478.     1.   Presumption   in    Favor   of 

from  (he  court  to  which  the  case  was  Transcript  Under  Seal.  —  The  presump- 

appealed.      Manson    v.    Coleman,    86  tion   in   favor  of  the   regularity  of  a 

Mo.  App.  18.  transcript  under  the  seal  ol  the  court 

473.     1.  Kansas,  —  Mudge  v,  Hull,  on  the  change  of  venue,  is  not  over- 

56  Kan.  314.  come  by  proof  that  the  signature  of  the 

Missouri.  —  State  v.  Bragg,  63  Mo.  clerk  thereto  is  not  in  his  own  hand- 

App.  22.  writing,  since  he   may   have  adopted 

BefloiBSion  Bnring  Term.  —  The  judge  the  signature,  though  made  by  another 

may,  after  allowing  an  application  for  person.     Harwood   v.   State,   63   Ark. 

a  change  of  venue,  during  the  same  T30. 

term  and  before  transmission  of  the  Kind  of  Seal.  —  The  fact  that  the  seal 

papers  or  a  transcript  of  them,  vacate  does  not  conform  in  all  respects  to  the 

the  order  granting  a  change,  for  the  design  fixed  by  the  statute  does  not 

purpose  of    alio  wins:   the   case   to    be  affect  the  jurisdiction  of  the  court  to 

heard  before  a  judge /r^?/^/;/.     Mudge  which    the    case     is    sent.      Stale    v, 

V.  Hull,  56  Kan.  314.  Daniels,  49  La.  Ann.  954. 

Order  If ade  in  Vacation.  —  In  Chicago,  4§0.  2.  Vacation  of  Order  by  Court 
etc.,  R.  Co.  V.  Harrington,  192  111.  9,  it  Granting  It.  —  Where  the  statute  re- 
was  held  that  an  order  made  in  vaca-  quires  the  applicant  to  pay  a  fee,  and  a 
tion  may  be  vacated.  change  of    venue  is  ordered   without 

476.  3.  Sufficiency  of  Becord  —  Pro-  payment  of  such  fee.  the  court  which 
eeeding  upon  Information.  —  Where  granted  the  change  of  venue  cannot  re- 
copies  of  the  information,  the  applica-  scind  the  order  and  try  the  case.  Cun- 
tion  for  a  change  of  venue,  and  an  ningham  v.  Current  River  R.  Co.,  165 
order  granting  the  change,  are  trans-  Mo.  270. 

ferred  by  the  clerk,  the  record  shows  4S1.    8.  Duty    of   Clerk.  —  In   JVe- 

jurisdiction  in   the  court  to  which  the  braska^  in  a  criminal  case,  it  is  the  duty 

case  is  transferred.     State    v.    Foulk,  of  the  clerk  to  transmit  a  transcript  of 

59  Kan.  775,  52  Pac.  Rep.  864.  the    proceedings    together     with     the 
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481. 

483. 
483. 
484. 

485. 

487. 
diction.  — 

488. 

489. 

400. 
See  note 


FUlng  Tnuueript  Mid  Papon.  —  See  note  5. 

See  note  i. 

Cotreetloii  of  Bafecto  in  BMord  or  Tmuoript.  —  See  note  I. 

Waiver  of  Objootioiu  for  Irrogrvluity. —  See  notes  2,  3. 

See  notes  i,  2. 

IX.  Statits  0?  CAUtE  AVTEX  OsDSB  —  2.  Vatore  of  Jnria- 
■  See  note  2. 

See  note  i. 

3.  Objections  to  Jurisdiction.  —  See  note  i. 

Z.  Bexaitd  07  Cattsx  —  1.  Jnriidiction  to  Bemand. — 
6. 


original  indictment  or  information. 
Barr  v.  State,  45  Neb.  458. 

4§l.  4.  WiBConsin  Statute. —  In  F. 
Dohmen  Co.  v.  Niagara  F.  Ins.  Co.,  g6 
Wis.  38,  it  was  held  that  under  Stat. 
Wis.,  S  2627,  failure  to  transmit  the 
papers  within  twenty  days  is  ground 
for  vacating  ihe  order. 

5.  In  Jones  v,  Bourbonnais,  (Tex. 
Civ.  App.  1901)  60  S.  W.  Rep.  986,  it 
was  held  that  where  the  parties  agreed 
to  a  transfer,  on  the  entry  of  an  order 
for  such  transfer  in  accordance  with 
the  Texas  statute,  the  court  to  which 
the   cause    was    transferred    acquired 


Co.  V.  Preston,  63  Kan.  819,  it  was 
held  that  where  the  parlies  are  granted 
a  continuance  by  a  judge  pro  iem,  called 
in  to  try  the  case,  and  trial  is  had 
without  objections,  ihey  are  estopped 
from  denying  his  authority  to  act. 

2.  Kansas, — Garden  City  v.  Heller, 
61  Kan.  767;    Stow  v.  Shay,  54   Kan. 

574. 
Michigan,  —  Montmorency   County 

V.  Wiltse,  125  Mich.  47. 

48T.    2.  Partition. —  In    Hazen    v. 

Webb,  65  Kan.  38,  the  court,  quoting  4 

Encyc.  of  Pl.  and  Pr.  487,  held  that 

where  a  change  of  venue  had  been 


jurisdiction  though  all  the  papers  had    granted    in   a  suit  for  partition,    the 


not   been   transmitted   when    the  trial 
was  had. 

4§3.  ] .  Extension  of  Time  for  Trans- 
miflsion.  —  The  motion  that  the  clerk  be 
directed  to  transmit  the  papers,  made 
after  the  expiration  of  the  twenty  days 
allowed  for  the  transmission  of  papers 
by  the  Wisconsin  statute,  will  not  be 
treated  as  a  motion  for  the  extension 
of  the  time  of  transmission.  F.  Dohmen 
Co.  V.  Niagara  F.  Ins.  Co..  96  Wis.  38. 


court  to  which  the  action  was  sent 
could  bring  in  all  the  joint  property 
and  all  the  parties  interested  therein, 
that  an  effectual  decree  might  he 
entered. 

Amendment  of  Information.  —  In  State 
V.  Bartlelt,  (Mo.  1902)  71  S.  W.  Rep. 
148,  it  was  held  that  an  information 
cannot  be  amended  in  the  court  to 
which  the  action  is  sent. 

4§§.    1.  Allowanoe  of  Bill  of  Ezoep- 


4§3.     1.  Defects  Supplied  by  Prosecnt-    tions.  —  The  court  cannot  allow  an  ex- 
ing  Attorney. —  In   State   v.    Bell,  136    ception  taken  to  the  action  of  the  court 


Mu.  120,  it  was  held  that  the  court  may 
permit  che  prosecuting  attorney  on  ap- 
peal to  file  an  amended  transcript  to 
correct  the  inaccuracies  of  the  clerk  in 
certifyine  the  original  transcript. 

Writ  of  Diminution.  —  On    the  sur:- 
gestion  of  a  diminution  of  the  record 


from  which  the  venue  is  changed. 
Bo  wring  v,  Wabash  R.  Co.,  90  Mo. 
App.  324. 

4119.  1.  Objection  After  Verdict,  — 
In  State  v.  Kent,  5  N.  Dak.  516.  it  was 
held  that  the  right  to  a  change  of 
venue  having  been  established  and  the 


it  is  the  duty  of  the  court  to  order  a     applicant   having    requested   that   the 


transmittal  of  the  full  transcript.  State 
V.  Foulk,  59  Kan.  775,  52  Pac.  Rep.  864. 

484.  2.  Stale  7k  Jennings,  134  Mo. 
277;  State  V.  Taylor    132  Mo.  282. 

8.  Minnesota.  —  State  v.  District  Ct., 
(Minn.  1902)92  N.  W.  Rep.  518. 

Missouri.  —  Levin  7>.  Metropolitan 
St.  R.  Co.,  140  Mo.  624. 

4§5.  1.  Continuance  and  Trial  by 
Judge  Pro  Tom.  —  In  Missouri  Pac.  R. 


trial  be  had  before  a  i.ertain  tribunal, 
and  the  trial  having  been  had  before 
that  tribunal,  such  applicant  could 
not,  after  verdict,  be  heard  to  question 
the  jurisdiction  of  the  court. 

400.  6.  Penfield  v,  Vaughan,  169 
Mo.  371. 

Second  Change.  —  Citizens*  Si.  R.  Co. 
V.  Shepherd,  (Ind.  App.  1901)  59  N.  E. 
Rep.  349. 
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491.    See  notes  2,  4. 

493.    XL  Appeal  and  Review  —  1.  Generally.  —  See  note  5. 
See  also  APPEALS;  CERTIORARI ;  ERROR,  Writ  of. 

493.  Who  May  Object.  —  See  note  3. 

Objections  Below.  —  See  note  4.     See   also    EXCEPTIONS 

AND  Objections. 

494.  See  note  4. 

495.  What  Is  Appealable.  —  See  notes  2,  7. 

496.  What  Will  Be  Seviewed.  —  See  note  I. 

491.    8.  Remanded  by  Consent.  —  The  review  them.    State  z/.  Dick,  103  Wis. 

court  may,  upon  the  consent  of  the  ac-  407. 

cused  and  the  prosecuting  attorney,  Petition.  —  In   State  v,   McKee,    150 

remand  the  cause  to  the  county  from  Mo.  233,  it  was  held  that  a  petition  for 

whence  it  came.     Slate    z\   Jennings,  mandamus  to  compel  a  court  to  take 

134  Mo.  277.  jurisdiction   of    a    case   which   it   has 

4.  Retention  of  Canse.  —  In  Williams  erroneously  changed  to  another  court, 

V,    Planters',    etc.«    Nat.    Bank,   (Tex.  because  the  parties  were  not  asked  to 

Civ.  App.  1898)  44  S.  W.  Rep.  6x7,  it  agree  on  a  special  judge,  must  allege 

was  held  that  where  the  record  dis-  that  there  was  present  or  available  a 

closes  that  the  venue  has  been  changed  person   competent   to  act    as    special 

upon  the  motion  of  one  of  the  parties,  judge  or   that   there   was  a  requisite 

for  cause  allowed  by  statute,  and  that  number  of  lawyers  present  from  whom 

the    jurge    making    the    change    has  and  by  whom  a  special  judge  could  be 

ordered  the  cause  to  be  transferred  to  elected. 

the  county,   the  court  to  which    the  Habeas  Corpos  —  Jurisdiction  of  Justice 

cause  is  sent  has  no  right  to  decline  of  Peace.  —  In -^jr /.  Wright,  irg  Cal. 

jurisdiction  in  the  case.  401.  it  was  held  that  while  the  refusal 

499.     6.   California.   —    Mandamus  of  a  justice  of  the  peace  to  change  the 

will  not  lie  to  compel  a  superior  judge  place  of  trial  may  have  been  erroneous, 

to  hear  and  determine  a  motion  for  a  yet   where  the  prisoner  has  an  ample 

change  of  venue.     Hennessy  v.  Nicol,  remedy  by  appeal  habeas  corpus  will 

105  Cal.  138.  not  lie. 

Iowa.  —  Where  the  accused  deposits  493.    8.  State  v.  Taylor,   132  Mo. 

money  as  bail  with  the  clerk  and  takes  282. 

a  change  of  venue  to  another  count/,  4.  Cross  v.  People,  66  111.  App.  170; 

and  the  court  erroneously  orders  the  State  v,  Taylor,  132  Mo.  282;  State  v, 

clerk  of  the  former  county  to  pay  such  McKee,    150    Mo.    233;    Huke    v,    St. 

money  to  the  treasurer  of  that  county,  Louis,  etc.,  R.  Co.,  79  Mo.  App.  680; 

such  error  cannot  be  the  ground  of  an  Green  v.  State,  97  Tenn.  50;  Mott  v, 

independent  action,  the  only  remedy  State,  (Tex.  Crim.  1899)  51  S.  W.  Rep. 

being     by     appeal,     writ     of     error,  368. 

certiorari,  or  some  other  appropriate  494.    4.  Cross?/.  People, 66111.  App. 

proceeding.     Warren  County  ».  Polk  170 

Couniy.  89  Iowa  44.  495.    2.  Snell  v,  Cincinnati  St.   R. 

Montana.  —  In   State   v.    Smith,    23  Co..  60  Ohio  St.  256;  Cutler  v,  Terri- 

Mont.  329,   the  court,  citin^^  4  Encyc.  tory,  8  Okla.  loi. 

OF  Pl.  and  Pr.  442,  443,  492,  held  that  7.  See  State  v.  Taylor,  132  Mo.  282, 
mandamus  will  not  lie  to  compel  a  where  it  was  held  that  an  order  re- 
court  to  grant  a  change  of  venue  on  manding  a  cause  is  not  the  subject  of 
the  ground  of  residence,  since  under  appeal,  the  accused  having  agreed  to 
Code  Civ.  Pro.  Mont.,  §  1742,  a  plain,  such  an  order. 

speedy,     and     adequate     remedy    is  496.    1.  Question  of  Fact.  —  Where 

afforded  by  appeal.  the  motion  for  a  change  of  venue  in- 

Wisconsin.  —  Under  the  Wisconsin  volves  a  question  of  fact  as  to  resi- 
statute  regulating  appeals  from  orders  dence,  and  the  evidence  is  conflicting, 
changing  the  venue  of  actions,  such  a  denial  of  the  motion  will  not  be  dis- 
orders are  not  appealable,  and  man-  turbed  on  appeal.  Ludwig  v.  Harry, 
dam  us  is  an  appropriate   remedy   to  126  Cal.  377. 
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497.  2.  Becord  —  Biu  of  EzeeptioBt.  —  See  note  3.     See  also 

Bills  of  Exceptions. 

498.  See  note  i. 

8.  Eeview.  —  See  note  2. 

499.  See  notes  i,  2. 

Bevlew  of  Biiorotion.  —  See  note  3, 
«I03.     Abiue  of  Biieration.  —  See  note  2. 

407.    8.  Mott  V.  Sute,  (Tex.  Crim.  100  Iowa  63;  State  n.  White,  98  Iowa 

1899)  SI  S.  W.  Rep.  368.     See  also  State  346,  State  v,  Hamil.  96  Iowa  728;  State 

V.  McKee,  150  Mo.  233.  v.  Weems,  96  Iowa  426;  State  v.  La- 

Where  an  Ordor  !•  Made  Boring  Yaoa-  Grange,  94  Iowa  60;  State  v.  Helm,  92 

tion  so  that  no  exception  can  be  taken,  Iowa  540;  Slate  v.  Foster,  91  Iowa  164; 

the  aggrieved  party  may  show  by  affi-  State  v.  Belvel,  89  Iowa  405;  State  v. 

davit     what    occurred.       Penfield    v.  Crafton,  89  Iowa  109. 

Vaughan,  169  Mo.  371.  A'ansas,  —  State  v.    Daugherty,   63 

49§.    1.  Explanation    by    Judge.  —  Kan.  473. 

The   unsworn  statement  by  the  judge  Kentucky,  —  Kentucky  Timber,  etc., 

attached  to  a  bill  of  exceptions  cannot  Co.  v,   Daniels,  (Ky.   T899)  5^  ^'   ^* 

be  used  to  support  or  disapprove  the  Rep.  1097. 

allegations  contained  in  a  motion  for  a  Missouri,  —  State  v.   Dyer,  139  Mo. 

change  of  venue  or  the  affidavits  at-  199.     See  also  Gee  v.  St.  Louis  R.  Co., 

tached   thereto.     Gaines  v.    State,   38  140  Mo.  314. 

Tex.  Crim.  202.  Montana,  —  Harris  v,    Ramsey,    16 

2.   What    May    Be    Coniidored.  —  In  Mont.  302. 

Barnes  v.  State,  (Tex.  Crim.  1900)  59  Nebraska,  —  Goldsberry    v.    State. 

S.  W.  Rep.  882,  it  was  held  that  theevi-  (Neb.  1902V  92  N.  W.  Rep.  906;  Arga- 

dence  in  connection  with  the  verdict,  as  bright  v.  State.  62  Neb.  402;  Welsh  v. 

well  as  the  charge  of  the  court,  may  be  State,  60  Neb.  loi. 

considered  in  reviewing  the  action  of  North    Carolina.  —  Lassiter    v.   Nor- 

the  court  below  in  denying  a  change  of  folk,  etc.,  R.  Co.,  126  N.  Car.  507. 

venue.  Oklahoma,  —  Pearce    v.    Territory, 

409.     1.  Error  in  overruling  the  ap-  (Okla.  1902)  68  Pac.  Rep.  504;  Cutler 
plication  for  a  change  of  venue  is  not  v.  Territory,  8  Okla.  loi;  Patswald  v. 
rendered  harmless   by  the  fact  that  a  U.  S.,  5  Okla.  351. 
trial  was  subsequently  had  before  the  Oregon,  —  State  v,  Pomeroy,  30 Ore- 
court   without  the   intervention   of    a  gon  16. 

jury.    Louisville,  etc.,  R.  Co.  v.  Martin,  Pennsylvania,  —  Huntingdon  County 

17  Ind.  App.  679.  Line,  14  Pa.  Super.  Ct.  571. 

2.  Kell  V.  Lund,  99  Iowa  153.  South    Dakota,  —  StAte   v.   Half,  (S. 

8.  California.  —  Stockton  Combined  Dak.  1902)  91  N.  W.  Rep.  325;  Fletcher 

Harvester,  etc.,  Works  v.  Houser,  103  v.  Church,  11  S.  Dak.  537. 

Cal.  377.  ZVjTflj.  — Gray  v.  Slate,  (Tex.  Crim. 

Colorado,  —  Doll    v.   Stewart.   (Colo.  1901)  65  S.  W.  Rep.  375;  Mott  v.  State, 

igo2)  70  Pac.  Rep.  326.  (Tex^  Crim.  1899)  51  S.  W.  Rep.  368; 

Florida.  —  Shepherd  v.  State,  36  Fla.  Gregory  v.  Stale,  (Tex.  Crim.  1896)  37 

374.  S.  W.  Rep.  752;  Nile  v.  State,  41  Tex. 

////WfV.  —  Chicago,  etc.,   R.   Co.   v.  Crim.  340;  Augustine  v.  State,  41  Tex. 

Harrington,  192  111.  9;  Thomas  Pressed  Crim.  59, 

Brick    Co.   v.   Fowler,    97    111.    App.  C/tah.  —  State    v,    Carrington,    15 

80.  Utah  480. 

Indiana,  —  Jones  r.  State,   152  Ind.  509.    2.  Where    the     affidavits    in 

318;    Hauk    v.    State,    148    Ind.   238;  support  of  a  motion  for  a  change  of 

Masterson  v.  State,  144  Ind.  240;  Con-  venue    show    that   the  contract  sued 

rad  V.  State,  144  Ind.  290.  upon  was  made  in  the  county  of  the 

/own.  —  State  v.  Williams,  115  Iowa  venue,  an  order  changing  the  place  of 

97:    State    V.    Miner,    T07    Iowa   656;  trial  to  the  county  where  the  corpora- 

Alverson  v.  Anchor  Mut.  F.  Ins.  Co.,  tion  has  its  principal  place  of  business 

105  Iowa  60;  Union  Mill  Co.  ».  Pren-  will  be  reversed.     Whitney  v.  Sellers' 

zler,  100  Iowa  540;  State  v,  Edgerton,  Commission  Co.,  130  Cal.  188, 
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ff03.    Prwramplioii.  —  See  note  I. 
SOS,     See  note  i. 

SeAual  to  Hear  AppUofttion.  —  Where  counties  that  existed  in  the  county  from 

the  action  is  one  which  the  defendant  whence  the  case  was    sent.      Grooms 

is  entitled  to  have  tried  in  the  county  v.  State,  40  Tex.  Crim.  319. 

of  his  residence,  the  court  has  no  dis-  Preiumptlon  Uiat  Change  Was  Made  £z 

cretion  to  refuse  to  hear  an  application  Merc  Motu. —  Where  ihc  district  attor- 

for  a  change  to  such  county,  or  to  tm-  ney  made  a  change  of  venue,  and  there 

pose  terms  as  a  coddilloa  precedent  to  was  no  order  changing  the  venue,  nor 

the  hearing.     Hennessy  v,  Nicol,  105  evidence  in  the  bill  of  exceptions  upon 

Cal.  138.  which  the  court  may  have  acted,  it  was 

Change  on  Unyerifled  Affidavit.  —  Red-  presumed,   in   Hamilton   v.   State,  40 

dick  V.  Joseph,  35  Fla.  65.  Tex.  Crim.  464,  that  the  court  changed 

503.    1.  Alabama,  —  DaughdrlU  v,  the  venue  of  its  own  motion,  as  au- 

State,  113  Ala.  7.  thorized  under  Code  Crim.  Pro.  Tex., 

Missouri,  —  State   r.    Callaway,  154  art.  613. 

Mo.  91.  ftM.    1.  Trassoript.  —  A  presump- 

Texas,  —  Grooms  v,  Sute,  40  Tex.  tion  that  a  county  clerk  transmitted  the 

Crim.  319.  papers   by  special  messenger,  as   re- 

As  to  Cause  for  Change  In  A^oinlng  quired  by  Annot.  Code  Miss.,  g  1412, 

Counties.  —  Where  a  court  ex  mero  motu  is  not  overcome  by  the  testimony  of 

sends  a  case  to  a  county  not  adjoining  the  clerk  to  whom  the  papers  were  sent 

its  own,  it  will  be  presumed  that  the  that  he  received  them  by  mail.     Mc- 

same  causes  existed  in  the  adjoining  Donald  v.  State,  78  Miss.  369. 
Supp.  PI.  &  Pr.-45                    706 
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CHATTEL  MORTGAGES. 

508.    L  Law  OoYSBHnro  Pbogedttbs  —  Jm  Fori.  —  See  note  3. 

Lkl  Loei  Oontraetni  at  Mtns.  —  See  note  4. 
009.     n.  JUBIBDIOTIOV  07  JUSTICES  07  PSAOS.  —  See  note   I. 

See  also  AMOUNT  IN  Controversy  ;  Justices  of  the  Peace. 

m.  Issirss  07  Law  An)  Fact.  —  See  notes  2,  5. 

IV.  BZXEDIES  07  MOSTOAGOB  —  1.  LegaL  —  See  notes 
9,  II,  12,  13. 

509.    8.  Shapard  v.  Hynes,  (C.  C.  9.  Fields  v.  Copeland,  121  Ala.  644; 

A.)  104  Fed.  Rep.  449.  Weir  Plow  Co.  v.  Armentrout,  9  Tex. 

4.  Armitage-Herschell  Co.  v.  Potter,  Civ.  App.  117;  Kohn  v.  Dravis,  (C.  C. 
93  111.   App.  603.    See  also  Mabry  v.  A.)  94  Fed.  Rep.  288. 
Metropolitan  Trust  Co.,  94  Ga.  619.  Book  Aooounts.  —  Where  a  mortgagor 

Confliot  of  Laws.  —  Where  the  lex  loci  of  chattels  including  book  accounts  is 
conttactus  et  situs  is  contrary  to  the  entitled  under  the  mortgage  until  de- 
policy  of  the  Ux  fori,  the  latter  will  fault  made  to  possess,  sell,  and  use  the 
prevail  even  on  questions  affecting  the  mortgaged  property  in  the  regular 
validity  of  a  mortgage.  Armitage  v.  course  of  business,  he  may,  at  any 
Spahn,  4  Pa.  Dist.  270.  time  before  default,  maintain  an  action 

54W.    1.  Riser  v.   Blanton,  123  N.  on  such  accounts.     Swan  v.  Thurman, 

Car.  400.  112  Mich.  416. 

Splitting  Canso  of  Action.  —  A  mort-  11.  See  Matthews  v.  Granger,  96  111. 

gagee  of  chattels  may  sue  in  a  justice's  App.  536;  Johnson  v.  Wise,  Sb  111.  App. 

court  for  the  possession  of  such  portion  501. 

of  the  chattels  as  do  not  exceed  in  18.  Fields  v.  Copeland,  121  Ala.  644. 

value  the  justice's  jurisdiction,  though  See  also  Donahoe  v.  Gillon,  167  Mass. 

the  value  of  all  the  chattels  covered  by  24. 

the  mortgage  exceeds  such   jurisdic-  Convonion  by  Mortgagoo — Seizure  0/ 

tion.     Kiser  v,  Blanton,   123  N.  Car.  Property,  —  A    mortgagor  of   chattels 

400.  may  sue  the  mortgagee  for  conversion 

In  Ooorgia  the  jurisdiction  of  a  justice  where  the  latter  takes  possession  of 

of    the  peace  to  foreclose    a    chattel  the    chattels    before    he    is    entitled 

mortgage  is  determined  by  the  amount  thereto  under  the  terms  of  the  mort- 

of  the  principal  of  the  debt  secured,  gage.    Johnston  v.  Robuck,  104  Iowa 

De  Vaughn  v.  Byrom,  no  Ga.  904.  523. 

Vorth  Carolina — No  Jurisdiction  to  Unlawful  Sale  by  Mortgagee,  — 
Foreclose,  —  In  North  Carolina  a  justice  Where  the  mortgage  provides  for  a 
of  the  peace  has  no  jurisdiction  of  pro-  public  sale  by  the  mortgagee  upon 
ceedings  to  foreclose  a  chattel  mort-  default,  and  the  mortgagee  sells  at  a 
gage;  but  an  action  by  a  mortgagee  of  private  sale,  the  mortgagor  may  sue 
chattels  against  the  mortgagor  for  the  for  conversion.  Colby  v,  W.  W.  Kim- 
possession  of  the  chattels  after  default  ball  Co.,  99  Iowa  321.  See  also  Mc- 
is  not  an  action  for  foreclosure,  but  an  Cormick  Harvesting  Mach.  Co.  v. 
action  in  the  nature  of  replevin,  and  Preitauer,  (Neb.  1902)  91  N.  W.  Rep. 
hence  it  may  be  brought  before  a  jus-  499. 

tice  of   the  peace.     Kiser  v.  Blanton,  Conversion  by  Mortgagee  in  Possession. 

123  N.  Car.  400.  —  Where  a  mortgagee  in  possession 

8.  The  Legal  Bibot  of  a  duly  recorded  makes  such  a  sale  of  the  property  as 

chattel  mortgage  is  a  question  of  law.  amounts  to  a  denial  of  the  mortgagor's 

Fahy  v.  Gordon,  133  Mo.  414.  interest   therein,  the   mortgagor  may 

5.  Campbell  v.  Doggett,  (Miss.  1898)  sue  the  mortgagee  for  conversion;  and 
8^  So.  Rep.  371,  where,  in  such  ?ase,  th^  Vftlu^  o(  (|l9 
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509.  Counterelaim.  —  See  note   14.      See  also  SET-OFF,  COUN- 
TERCLAIM, AND  Recoupment. 

510.  2.  Injunctions  and  Ctoneral  Equitable  Belief — Genarally.  — 
See  note  i. 

IntarferwuM  of  Mortgagee.  —  See  note  2. 
911.    3.  Redemption.  — See  notes  i,  4. 
913.     Gontenti  of  Bill.  —  See  note  4. 

property  exceeds  ihe  mortgage  debt,  a  delivery  by  the  mortgagee  against  the 

tender  of  the  mortgage  debt  is  not  mortgagor  for  the  possession   of  the 

a  condition  precedent  to  the  right  to  mortgaged  chattels,  a  counterclaim  for 

maintain  the  action.     Barton  v.  Ran-  damages  arising  out  of  the  seizure  of 

dall,  4  Kan.  App.  593;  Card  v.  Fowler,  the  property  is  not  admissible.    Satier- 

120  Mich.  646.  thwaite  v.  Ellis,  129  N.  Car.  67. 

After  Default.  —  A  mortgagor  of  510.  1.  Where  the  Mortgage  It  In- 
chattels  cannot  sue  the  mortgagee  in  TaUd  injunction  will  He  to  restrain  the 
an  action  at  law  for  a  conversion  after  foreclosure  thereof.  Kind  all  v.  Lin- 
default,  the  only  remedy  in  such  case  coin  Hardware,  etc  ,  Co.,  (Idaho  1902) 
being  by  an  action  to  redeem.  Cody  70  Pac.  Rep.  1056. 
V.  Springfield  First  Nat.  Bank,  63  N.  2.  Rolfe  v.  Burnham,  no  Mich.  660; 
Y.  App.  Div.  199.  Earle   v.   Gorham   Mfg.   Co..  2  N.  Y. 

Assnmpeit  will  lie  at  the  instance  of  a  App.  Div.  460. 

mortgagor  of  chattels  against  the  mort-  511.     1.  Only  Bemedy.  —  Darrow  zr. 

gagee,  for  the  value  of  the  mortgaged  Wendelstadt,  43  N.  Y.  App.  Div.  426. 

property,  where  the  mortgagee  takes  Contra,   Tobener   v.    Hassinbusch,   56 

and  holds  such   goods  under  invalid  Mo.  App.  591,  wherein  it  was  held  that 

foreclosure   proceedings.     Castner  v,  a  mortgagee  may,  after  default,  sue 

Darby,  128  Mich.  241.  the  mortgagor  for  the  conversion  of  the 

TrespaM.  —  Where    the    mortgagee  equity  of  redemption, 

wrongfully  seizes  the  mortgaged  goods  Personal  Beprosentatives  of  deceased 

the  mortgagor  may   sue  him  in  tres-  mortgagors  of  chattels  may  maintain 

pass.     Robley  v.  Culwell,  69  111.  App.  a  suit  to  redeem.     Hughes  v.  Harlam, 

272.  166  N.  Y.  427,  affirming  37  N.  Y.  App. 

PoMCidon  Obtained  in  Wrongful  Man-  Div.  528. 

ner.  —  Where  a  mortgagee  who  is  en-  Bight    to    Bedeem    Inalienable.  —  A 

titled   to  the  possession  of  the   mort-  mortgagor  of  chattels  cannot  surrender 

gaged  property  obtains  such  possession  his  right  to  redeem  them.     Hughes  v. 

in  a  wrongful  manner,  the  possession  Harlam,  160  N.  Y.  427,  affirming  ^^  N. 

itself  is  not  thereby  rendered  wrong-  Y.  App.  Div.  528. 

ful,  and  the  mortgagor  cannot  main-  4.  Bliode  Islimd  Statute.  —  Under  Pub. 

tain  an  action  for  the  conversion  of  the  Stat.  R.  I.,  c.  176,  §  11  (Gen.  Laws  R. 

property.     Atkinson  v,  Burt,  65  Ark.  I.,  c.  207,  §  12),  a  suit  to  redeem  chat- 

316.  tels  may  be  brought  within  sixty  days 

500.  IS.  See  Frankenthal  v.  Meyer,  after  default,  unless  the  property  has 
55  111.  App.  405,  wherein  it  was  held  been  sold  in  pursuance  of  the  mort- 
that  a  mortgagor  of  chattels  may  main-  gage,  and  the  same  limitation  applies 
tain  case  for  injury  to  his  reversionary  to  a  suit  for  an  accounting  after  sale, 
interest  before  default,  but  not  there-  But  in  cases  where  special  equities  re- 
after,  quire  it,  a  suit  to  redeem  or  for  an 

In  South  Dakota  the  title  to  mortgaged  accounting   may  be  maintained  after 

chattels  does   not   pass  to  the   mort-  expiration  of  the  limitation.     Murphy 

gaRree;  and  hence,  a  mortgagor  who  v.  Eddy,  19  R.  I.  41. 

has  delivered  the  property  to  the  mort-  51 3,    4.  Snffleienoy  of   Complaint.  — 

gagee.  and  the  mortgagee  who  is  in  A  complaint  alleging  that  the  defend- 

possession,  may  both  maintain  separate  ant  has  wrongfully  become  possessed 

and  distinct  actions  against  a  stranger  of  chattels  belonging  to  the  plaintiff, 

for  the  conversion  of   the    property,  under  a  pretended  chattel  mortgage  or 

Jencks  v.  Murphy.  15  S.  Dak.  425.  lien  to  secure  a  certain  sum  of  money, 

14.  Wrongftd  Seiiure  by  Claim  and  I>e-  and  that  the  plaintiff  is  ready  and  will- 

Uyery. —  In  an  ac^iqq  oi    claim   and  ing  to  pay  and  has  duly  tendered  the 
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S 1 3.    T.  BsMEBiBS  or  Mobtoaose — 1 .  Generally. — See  note  7. 
513.    2.  Legal  — tf.  Form  and  Requisites. —See  notes  i, 

2,3,4- 

defendant    such    sum;    and    praying,  in  possession  nor  entitled  thereto,  for 

among  other  things,  that  the  property  the  wrongful  use  of  the  property  by 

be  surrendered   to  the   plaintiff,    and  another,  is  in  equity  by  a  bill  ^ivtVi  A'/vir/ 

that  an  accounting  be  taken  to  ascer-  to  restrain  the  conduct  causing  the  in- 

tain  the  sum  due,  is  sufficient  as  a  com-  jury.     Compare  Pouts  9.  Ayres,  il  Tex. 

plaint  to  redeem  the  property.    H  ughes  Civ.  App.  338,  wherein  it  was  held  that 

V.  Harlam,  37  N.  Y.  App.  Div.  528.  such  a   mortgagee  may  maintain   an 

513.    7.  Smith  v.   Donahoe,   13   S.  action  for  conversion  against  one  who. 

Dak.  334.  knowing  the  rights  of  the  mortgagee. 

Iigunction  is  proper  to  prevent  inter-  takes  possession  of  the  property,  and 

ference  with  or  destruction  of  the  prop-  -  uses  or  disposes  of  it. 

erty,   where    the    mortgagee    has   no  Statute  of  Llmltatioiii.  —  Where  a  third 

remedy  at  law  by  reason  of  not  being  parly  takes  possession  of  mortgaged 

entitled  to  possession.     Ukiah  Bank  v,  chattels,  but  it  is  not  apparent  at  the 

Moore,  106  Cal.  673.  time  that  he  intends  to  convert  them, 

513.      1.    Alabama.   —    Karter     v.  the  statute  of  limitations  will  not  t>egin 

Fields,  130  Ala.  430;  Belser  v.  Young-  to  run  against  the  mortgagee's  cause 

blood,  103  Ala.  545.  of  action  for  a  conversion  of  such  chat- 

Colorado.  —  Burchinell  v.    Koon,  25  tels  until  the  mortgagee,  in  the  exercise 

Colo.  59.  of  due  diligence,  discovers  the  fraud. 

Georgia,  —  Harris  v.  Grant,  96  Ga.  Reid  v,  Matthews,  102  Ga.  189. 

211;  Benton  v.  McCord,  96  Ga.  393.  A  Chattel  Mortgage  Taken  as  Additional 

///inots.  ^  Udell   v.   Slocum,  56   111.  Seouity,    the     mortgage     debt    being 

App.  216.  already  sufficiently  secured  by  a  mort- 

Indiana.  —  Conwell  v.  Jeger,  21  Ind.  gage  on  land,  does  not  give  the  mort- 

App.  110.  gagee  a  right  of  action   against  one 

Iowa.  —  Gardner  v.  Roach,  iii  Iowa  who  levies  upon  and  sells  the  chattels. 

413.  Canfield  v.  Moore,  16  Tex.  Civ.  App. 

Montana.  —  Reynolds  v.  Fitzpatrick,  472. 

23  Mont.  52.  2.  Strickland    v.    Minnesota    Type- 

New   York.  —  Smith  v.   Smalley,  19  Foundry  Co.,    77   Minn.  210,  citing  4 

N.  Y.  App.  Div.  519.  Encyc.  of  Pl,  and  Pr.  513.    See  also 

North  Dakota.  —  Donovan  v.  St.  An-  the  following  cases: 

thony,   etc..  Elevator  Co.,  7  N.  Dak.  Alabama.  —  Henderson  v.  Murphree, 

513.  124  Ala.  223;   Hoist  V.  Harmon,  122 

Texas. —  Moore    v.    Masterson,    19  Ala.  453;    Belser  v.  Youngblood,  103 

Tex.  Civ.  App.  308;  Western  Mortg.,  Ala.  545. 

etc.,  Co.  V.  Shelton,  8  Tex.  Civ.  App.  California.  —  Ukiah  Bank  v.  Moore, 

550.  106  Cal,  673. 

IVisconsin,  —  Koch    v,    Peters,    97  Illinois.  —  Barchard    v.    Kohn,    157 

Wis.  492.  111.  579- 

United  States. — O'Brien   ^.   Miller,  Kansas.  —  Johnson  r,  Anderson,  60 

117  Fed.  Rep.  1000;  Shapard  v,  Hynes,  Kan.  578. 

(C.  C.  A.)  104  Fed.  Rep.  449.  Michigan.  —  Schmittdiel    v.    Moore, 

A  Mortgagee  Hot  in  PoiMMion  and  120  Mich.  199;  Canfield  1^.  Gould,  115 

not  entitled  thereto  cannot  maintain  Mich.  461. 

an  action  for  the  conversion  of  the  Rhode  Island.  —  Phillips  v.  Shack- 
property.  Barney  Cavanaugh  Hard-  ford,  21  R.  I.  422. 
ware  Co.  v.  Lewis,  (Fla.  1901)  31  So.  Vermont.  —  Drew  v.  Drew,  68  Vt.  70. 
Rep.  270;  McMillan  v,  Grayston,  83  Trover  an  Original  and  Independent 
Mo.  App.  425;  Little  Rock  Bank  v.  Bemedy.  —  The  rif^ht  of  a  mortgagee 
Fisher,  55  Mo.  App.  51;  Hill  v.  Camp«  of  chattels  to  maintain  trover  against 
bell  Commission  Co.,  54  Neb.  59;  an  officer  who  has  levied  upon  the 
Gregtf  V.  Witlemann,  (C.  PI.  Gen.  T.)  mortgaged  property  is  not  dependent 
12  Misc.  (N.  Y.)  90.  See  also  Moore  7^  upon  either  the  insolvency  of  the 
Wood.  (Tenn.  Ch.  1901)  61  S.  W.  Rep.  mortgagor  or  the  lack  of  other  se- 
1063,  wherein  it  was  held  that  the  curity  for  the  mortgage  debt«  Huell- 
remedy  of  a  mortgagee  of  chattels,  not  mantel  v,  Vinton,  iia  Mich*  47. 
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SI 4.     Denuuid.  —  See  note  I. 

Trespass.  —  See  notes  3,  4. 

Konej  Had  and  BaoeiTed.  -«*  See  note  6. 

513.    8.  Hooper  v.  Birchfield,  115  that  after  foreclosure  the  mortgagee 

Ala.  226;  Powell  v,  Crawford,  no  Ala.  shall  be  entitled  to  possession.     Harper 

294;    Foster   v.    Smith,  104   Ala.  248;  v,  Gordon,  128  Cal.  489. 

Ukiah  Bank  v.  Moore,  106  Cal.  673;  614.    1.  Johnson   v.   Anderson,  60 

Dawes  V.  Rosenbaum,  179  111.  112.  Kan.  578;  Reynolds  v,  Fitzpatrick,  23 

4.  California^  —  Harper  v,   Gordon,  Mont.  53;  Smith  v,  Smalley,  19  N.  Y. 

xa8  Cal.  489;  Woodland  Bank  v.  Dun-  App.  Div.  519. 

can,  117  Cal.  412;  Adlard  v.  Rodgers,  When  Demand  Necessary.  —  One  who 

105  Cal.  327.  purchases  in  good  faith,  without  actual 

Colora<io,-^xodLtr  v.  Burns,  13  Colo,  notice,  mortgaged  chattels  of  the  mort- 

App.  54.  gagor  in  possession,  if  he  has  merely 

Illinois,  —  Barchard  v,  Kohn,  X57  III.  received  the  goods  into  his  own  pos- 

579;  McCarthy  v,  Hetzner,  70  111,  App.  session,  and  has  exercised   no  other 

480;  Udell  v.  Slocum,  56  111.  App.  216.  dominion  or  control  over  them  tcf  the 

Minnesota,  —  Piano    Mfg.    Co.    v,  exclusion  of  the  mortgagee  or  in  defi- 

Hallberg,  61  Minn.  528.  ance  of  his  rights,  is  not  liable  for  a 

Missouri,  —  Dixon   v,   Atkinson,   86  conversion,  without  demand  or  refusal. 

Mo.  App.  24;  Sink  v,  Loflin,  76  Mo.  Dean   v.   Cushman,   95   Me.  454;  Ju- 

App.  463.  miska  v.  Andrews,  87  Minn.  515. 

New  Jersey,  —  Smith  v,  Koenig,  57  In  an  Action  Against  a  Mortgagor  for 

N.  J.  L.  486.  the  Possession  of  mortgaged  property  by 

Oklahoma,  —  Brook    v.    Bay  less,    6  the  payee  of  mortgage  notes,  demand 

Okla.  568.  for  payment  is  not  a  condition  prece- 

South  Dakota,  —  Coughran  v»  Sund-  dent.  Acme  Harvester  Co.  v.  Butter- 
back,  9  S.  Dak.  483.  field,  12  S.  Dak.  91. 

Wisconsin,  —  Aultman    Co.   v,    Mc-  8.  Henderson  v.  Murphree,  124  Ala. 

Donough,  JIG  Wis.  263.  223;  Jordan   v.  Wells,  104  Ala.    383; 

United  States.  ~  Bradley  v,   Harga-  Adlard  v,  Rodgers,  105  Cal.  327. 

dine  McKittrick  Dry-Goods  Co.,  (C.  C.  Property  Taken  in  Exchange  for  Xort- 

A.)  96  Fed.  Rep.  914.  gaged  Property.  —  The  right  of  a  mort- 

AdeQoate  Bemedy. --Jersey  City  Mill-  gagee  entitled  to  possession  to  main- 

Ing  Co.  V.  Blackwell,  58  N.  T.  Eq.  122.  tain    trespass    extends    even    to    the 

Mortgage   Beooring  Several   Debts.  —  property  for  which  the  mortgagor  has 

Where  a  chattel  mortgage  is  executed  exchanged  the    mortgaged    property, 

to  secure  several  distinct  debts  due  to  with   his  consent,  and  after  the  law 

aeveral  different  persons,  any  one  or  day  has  passed.    Jordan  v.  Wells,  104 

more  of  the  mortgagees  entitled  to  pos-  Ala.  383. 

session  may  replevy  the  property  from  4.  After  Oe&nlt  and  Possession  Taken 

a  stranger.     Sloan  v,  Thomas  Mfg.  the  mortgagee  may  maintain  an  action 

Co.,  58  Neb.  713*  on  the  case  against  one  who  injures 

After*aoqnired   Property.  —  A    chattel  the  property.     Frankenthal  v.  Meyer, 

mortgagee's  right  to  maintain  replevin  55  III.  App.  405. 

for  the  possession  of  the  mortgaged  6.  Gadsden  First  Nat.  Bank  v. 
property  does  not  extend  to  property  Sproull,  105  Ala.  275. 
acquired  by  the  mortgagor  after  the  Assumpsit  —  Common  Counts.  —  A 
execution  of  the  mortgage,  though  mortgagee  of  chattels  cannot  under 
such  property  be  expressly  included  in  the  common  counts  in  assumpsit  re- 
the  mortgage.  The  exclusive  remedy  cover  the  value  of  the  mortgaged  prop- 
in  such  case  is  in  equity.  Scudder  v.  erty  from  one  who  purchases  it  from 
Bailey,  66  Mo.  App.  40.  the   mortgagor,    where   the  mortgage 

The  Bight  to  Beplery  Is  Distinct  firom  contains  only  the  usual  conditions; 
the  Bight  to  Porecloee;  and  hence  a  but  where  the  mortgage  expressly  pro- 
statute  (Code  Civ.  Pro.  Cal.,§  726)  pro-  vides  that  any  sale  by  the  mortgagor 
viding  that  there  shall  be  but  one  ac-  shall  be  in  the  name  of  the  mortgagee, 
tion  to  enforce  any  right  secured  by  a  and  that  his  lien  shall  follow  the  prop- 
mortgage  will  not  prevent  an  action  erty,  the  mortgagor  in  selling  the 
of  replevin  to  enforce  an  agreement  property  will  be  deemed  to  act  as  agent 
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514.  b.  Parties  Plaintiff.  —See  note  7. 

515.  See  note  i. 

c.  Parties  Defendant.  —  See  note  2. 

d.  Pleadings  —  comiOaint.  —  See  note  9. 

51 6.  See  note  i. 

Answer.  —  See  note  2. 

3.  Independent  and  Concurrent  Bemediea.  —  See  notes  3»  4. 

for  the  mortgagee,  and  the  latter  may  9.  See,  supporting  the  text,  Hill  v. 

recover  the  price  under  the  common  Campbell  Commission  Co.,  54  Neb.  59. 

counts.     Flood  v,  Butzbach,  114  Mich.  Joinder  of  Aotions.  >-  In  an  action  by 

613  a  mortgagee  of  chattels  on  the  mort- 

514*  7.  Joinder  of  Plaintiib. —  Mort-  gage  notes  against  the  mortgagor,  or 
gagees  holding  mortgages  of  various  in  an  action  to  foreclose,  the  plaintiff 
priority^  on  the  same  goods,  who  are  may  join  a  cause  of  action  for  the  con- 
jointly in  possession  of  them,  may  join  version  of  the  property  by  third  per- 
in  an  action  for  the  conversion  of  the  sons.  Cobb  v.  Barber,  92  Tex.  309; 
property.  Trompen  v.  Yates,  (Neb.  Parlin,  etc.,Co.  r.  Moore,  25  Tex.  Civ. 
1902)92  N.  W.  Rep.  647.  App.  T90;  Parlin,  etc.,  Co.  v.  Miller. 

515.     1.  Gadsden    First  Nat.  Bank  (Tex  Civ.  App.  igoi; 60S.  W.  Rep.  881. 

V.  SprouU,  105  Ala.  275 ;  Buckingham  See  also  Actions. 

».  Dake,  (C.  C.  A.)  112  Fed.  Rep  258.  Mortgage  as  ExUMt.  —  Diggs  v.  Way. 

After  Assignment  of  Mortgage  Kotee.  22  Ind.  App.  617. 
—  Under  the  principle  that  an  assign-  Negativing  SatiifiMtion  of  Mortgage, 
ment  of  mortgage  notes  operates  as  an  —  Where  the  mortgage  notes,  with 
assignment  of  the  mortgage,  the  as-  credits  indorsed  thereon,  are  filed  with 
signee  of  such  notes  is  generally  the  the  petition  in  an  action  in  trover  by 
proper  party  plaintiff  in  an  action  to  the  mortgagee,  allegations  that  all 
recover  the  mortgaged  property  from  credits  on  the  notes  have  been  in- 
one  who  wrongfully  seizes  them  after  dorsed  thereon,  and  that  the  plaintiff 
such  assignment;  but  where  the  as-  has  a  just  and  lawful  lien  thereon, 
signment  expressly  reserves  to  the  sufficiently  allege  the  nonpayment  of 
mortgagee  the  right  to  protect  the  prop-  the  notes  as  against  an  objection  to  the 
erty,  he  may  sue  in  his  own  name  even  introduction  of  evidence  under  the 
where  the  seizure  is  made  after  the  as-  petition.  Johnson  v.  Anderson,  60 
signment.       Ketcham    v.    George    R.  Kan.  578. 

Barse  Live-Stock  Commission  Co.,  57  516.     1.  Complianoe   with  Beoording 

Kan.  771.  Aeti  must  be  alleged.     Diggs  v.  Way, 

After  Beaasignment  to  Mortgagee.—  22  Ind.  App.  617:  Con  welt  tr.  leger.  21 

Where  before  the  trial  of  an  action  of  Ind.   App.    no;    Cope    v.    Minnesota 

replevin    by    a    pledgee  of   mortgage  Type  Foundry  Co.,  20  Mont.  67. 

notes  against  one  who,  after  the  pledg-  2.  Alabama    Statute.  —  Under    Code 

ingof  such  notes,  seized  such  property,  Ala.  1886,  as  amended  by  Acts  1892-93, 

the  pledgee  has    the    property    sold,  p.  1127  (Civ.  Code  Ala.  1896,  §  1477), 

credits  the    proceeds  thereof    on    the  any  matter  of  defense  which  would  be 

mortgaged  notes  and  also  to  the  mort-  available   against  an    action    on    the 

gagee's  account,  and    then    reassigns  mortgage  debt  may  be  pleaded  against 

the  notes  to  the  mortgagee,  such  reas-  an   action  by  the  mortgagee  for  the 

signment  will  not  defeat  the  action,  recovery  of  the  mortgaged    property. 

Woodland  Bank  v.  Duncan,  117  Cal.  Hooper    v,    Birchfield,    115  Ala.   226; 

412.  Powell    V.    Crawford,   no    Ala.    294; 

2.  Karter   v.    Fields,    130  Ala.   430;  Foster  v.  Smith.  104  Ala.  248. 

Henderson  v.  Murphree,  124  Ala.  223;  3.  Where  Property  Has  Been  Assigned 

Hoist  V.  Harmon,  122  Ala.  453;  Hooper  for  the  Benefit  of  Creditors.  —  Although, 

V.  Birchfield,  115  Ala.  226;  Powell  v.  under  Burns*s  Annot.  Slat.  Ind.  (1894), 

Crawford,    no    Ala.    294;     Foster    v.  §  2911,  a  mortgagee  cannot  foreclose  a 

Smith,  104  Ala.  248;  Atkinson  r.  Burt,  chattel  mortgage  upon  property  which, 

65  Ark.  316;  Woodland  Bank  v.  Dun-  subsequent  to  the    execution   of    the 

can,  117  Cal.  412;  Adlard  v.  Rodgers,  mortgage,   has    been    assigned    to    a 

105  Cal.  327.  trustee  for  the  benefit  of    the  mort^ 
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ti\H.     See  notes  2,  3. 

4.  Election  of  Bemedies  —  Attaohmnit.  —  See  note  4. 
•118.    6.  Foreclosure  —  a.  Necessity  for.  —See  note  4. 

c.  Cumulative  Methods.  —  See  note  6. 

d.  Demand  and  Requisites  to  Right  of  Action. 

—  See  note  7. 
519.    e.  Statutory  Actions  —  eenenUy.  —  See  note  2. 

Pleadings.  —  See  note  6. 

gagors,  nntil  he,  the  mortgagee,  has  action  shall  be  in  conformity  with  the 

returned  any  payments  on  ihe  mort-  prorisions  of  the  act,  a  mortgagee  can- 

?:age  debt  which  he  may  have  received  not  waive  the  security  and  sue  for  the 

rom  such  trustee,  he  may  without  re-  debt.     Largey  v.  Chapman,  18  Mont, 

turning  such  payments  obtain  a  per-  563,  following  Barbieri  v,   Ramelli,  84 

sonal  judgment  against  the  mortgagor  Cal.  154. 

for  the  balance  of  the  mortgage  debt  519.    4.  Frankenthal  r.  Meyer,  55 

remaining  after    crediting   the   mort-  111.  App.  405;  Western  Realty  Co.  v. 

gagor  with  the  amount  received  from  Musser,(Mo.App.i902)7iS.W.  Rep.  100 

the  trustee.     M.  Rumley  Co.  z/.  Moore,  6.  Barchard   v,    Kohn,  157  III.  579: 

151  Ind.  24.  Meeker    v,    Waldron,    62    Neb.    689; 

516.  4.  Extent  Proceedings  Against  Pettee  v.  John  Deere  Plow  Co.,  11 
DeUnqnent  Tax  CoUeotor.  —  The  issuing  Okla.  467.  See  also  Desany  v.  Thorp, 
of  an  extent  against  a  delinquent  town  70  Vt.  31. 

tax  collector  does  not,  without  more,  Idaho    Statnte.  —  A    power   of    sale 

bar  the  town  from  foreclosing  chattel  given   by  a  chattel   mortgage   to  the 

mortgages  given  by  such  collector  to  mortgagee  in  the  event  of  default  is 

secure  his  official  bonds  covering  the  invalid,  under  Rev.  Stat.  Idaho,  §  4520, 

delinquency  embraced  in  the  extent,  providing  that  there  shall  be  but  one 

Perry  v.  Shumway,  73  Vt.  191.  action  for  a  debt  secured  by  a  chattel 

517.  2.  Barchard  v,  Kohn,  157  111.  mortgage;  such  a  mortgage  must  be 
579;  Desany  v.  Thorp,  70  Vt.  31.  foreclosed,    as    provided    by  §    3390, 

8.  Idaho  etatate. —  Under  Rev.  Stat,  either  by  affidavit  or  notice,  or  by  ac- 

Idaho,  §  4520  (Code  Civ.  Pro.  Idaho,  tion   in   the   District  Court.     Rein   v, 

^  3331)1  providing  that  there  shall  be  Callaway,  (Idaho  1901)  65  Pac.  Rep.  63. 

but  one  action  to  recover  a  debt  secured  7.  Budweiser  Brewing   Co.  v.  Cap- 

by  a  chattel  mortgage,  the  two  reme-  parelli,  (N.   Y.   City  Ct.   Gen.  T.)  16 

dies  prescribed  bjf  §  3390  are  exclu-  Misc.   (N.   Y.)  502;   Lacy    v.   Gentry, 

sive;  these  remedies  being  by  affidavit  (Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  949. 

and  notice,  or  by  action  in  the  District  Assignment   for   Benefit  of   Creditors. 

Court.     Rein  v.  Callaway,  (Idaho  1901)  —  Where  the   mortgaged   property   is 

65  Pac.  Rep.  63.  assigned  for  the  benefit  of  creditors  of 

Kortgage  on  Household  Goods  —  Ohio  the  mortgagor,  the  mortgagee  cannot 
Statute.  —  Under  91  Ohio  Laws  339  foreclose  until  he  has  paid  back  any 
(Bates's  Annot.  Stat.  Ohio  1897,  payments  on  his  debt  which  he  may 
§  4T55-1).  providing  that  no  chattel  have  received  from  the  trustee  to  whom 
mortgage  on  the  necessary  household  the  assignment  was  made.  M.  Rum- 
goods,  etc.,  shall  be  foreclosed  except  ley  Co.  v.  Moore,  151  Ind.  24. 
in  the  court  of  record,  a  mortgagee  of  519.  2.  Meeker  v.  Waldron,  62 
such  goods  whose  mortgage  does  not  Neb.  689. 

come  within  any  of  the  exceptions  can-  Waiver  of  Statutory  Method. —  The 
not  have  the  mortgaged  property  sold  statutory  method  may,  in  the  absence 
under  an  execution  issued  upon  the  of  statutory  provision  to  the  contrary, 
judgment  of  the  magistrate  for  the  be  waived  by  the  mortgagor.  Mar- 
mortgage  debt.  Maloney  v,  Kinney,  seilles  Mfg.  Co.  v.  Perry,  62  Neb.  715; 
7  Ohio  Dec.  420.  Lexington  Bank   r.  Wirges,    52  Neb. 

4.  Montana.  —  Under  Code  Civ.  Pro.  649:  Dowie  v.  Christen,  115  Iowa  364; 

Mont.   (1887),    §    358  (Code  Civ.   Pro.  Geiser  Mfg.  Co.  r.  Krogman.  iii  Iowa 

Mont.    1895,  §    1290),    providing    that  503:  Myers  v.  Snyder,  96  Iowa  107. 

there  shall  be  but  one  action  to  enforce  6.  Georgia  Statute — Requisites  of  Fore- 

a  debt  secured  by  a  mortgage,  which  closure.  —  A    mortgage    on    personal 
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390.   /.  Equitable  Foreclosure  — (i)  Generally. — See 
note  2. 
591.    (2)  Parties  Plaintiff.  —  See  note  5. 

property  is  not  foreclosed  until  the  action  of  replevin  is  waived.  Atkin- 
mortgagee,  his  agent  or  attorney,  son  v.  Burt,  65  Ark.  316. 
makes  affidavit  of  the  amount  of  prin-  Idaho  Statute. —  Under  Rev.  Stat, 
cipal  and  interest  due  on  the  mortgage,  Idaho  1887,  §S  3390,  3391  (Civ.  Code 
annexes  such  affidavit  to  the  mortgage,  Idaho,  gg  2824,  2835),  and  other  sections 
files  the  same  with  an  officer  author-  connected  therewith,  a  chattel  mort- 
ized to  issue  an  execution  thereon,  and  gage  is  foreclosed  by  affidavit  and 
has  an  execution  duly  issued.  2  Code  notice  to  foreclose,  upon  which  the 
Ga.,  §g  2753,  2760.  The  making  of  the  sheriff,  acting  as  upon  an  ordinary  ex- 
affidavit  alone  does  not  constitute  a  ecution.  levies  upon  the  property,  gives 
foreclosure*  DeVaughn  v,  Byrom,  notice  and  proceeds  to  sell  as  directed 
no  Ga.  904*  by    the    statute.     In    such    case    the 

Affidavit  0/  Illegality.  —  In  the  statu-  sheriff  need  not  look  beyond  the  affi- 

tory  proceeding  to  foreclose  a  chattel  davit  and  notice  for  his  authority  to 

mortgage   by   levy  of   execution,    an  make  the  levy  and  sale;  and  after  the 

affidavit  of    illegality    alleging    facts  levy  has  been  made  he  must  pioceed 

showing   failure  of  consideralibn   for  to  sell  as  directed  by  the  statute,  not- 

the  mortgage  notes,  and  also  setting  withstanding   that  after  the   levy  an 

up  a  set-off,  is  sufficient  as  against  a  attachment  or  execution  against  the 

motion  to  strike.    Garner  v.  Cohen,  99  property  is  placed  in  his  hands,   the 

Ga.  78.  remedy  of  the  attachment  or  execution 

Return  of  Execution,  —  An  execution  credited  in  such  case  being  by  pro- 
signed  by  a  justice  of  the  peace,  com-  ceedings  under  Rev.  Stat.,  §  3396. 
manding  the  levying  officers  addressed  Blumauer-Frank  Drug  Co.  v,  Bran- 
to  have  the  money  **  at  our  next  justice  stetter,  (Idaho  1895)  43  Pac.  Rep.  575. 
court,"  is  returnable  to  the  justice's  Waih^^ton  Statute. —  Under  Ball, 
court  of  the  district  in  which  that  Annot.  Codes  &  Stat.  Wash.  (1897), 
magistrate  presides.  Adams  v.  Good-  g^  5871,  5872,  authorizing  the  fore- 
win,  99  Ga.  138.      *  closure  of  chattel    mortgages   by  the 

Filing  Papers,  —  Where  an  affidavit  service    of    a    certain    notice    by   the 

to  foreclose  a  chattel  mortgage  and  the  "  sheriff  or  other  proper  officer,"  such 

mortgage  itself  have  been  handed  to  a  foreclosure   cannot    be   made    by   the 

justice  of  the  peace,  this  is  a  sufficient  service  of   the  notice  by  a  constable. 

*'  filing  "  of  these  papers  with  that  offi-  Tacobson  v.  Aberdeen  Packing  Co.,  26 

cer.     Adams  v.  Goodwin,  99  Ga.  138.  Wash.    175;     Pickle    v.    Smalley,    3i 

Iowa  Code —  Transfer  and  Enjoinder  Wash.  473. 

of  Proceedings,  —  McCormick  Harvest-  ftSO.    8.  Barchard  v.  Kohn,  157  III. 

ing   Mach.  Co.  v.   De  La  Mater,   114  579. 

Iowa  382.  Collateral  Attack  for  Want  of  Jnrijdie- 

Method  of  Foreclosure.  —  Under  Mc-  tlon.  — Where  the  court  has  jurisdic- 

Clain's  Code  Iowa,  §  4523  (Code  Iowa,  §  tion  to  foreclose  mortgages  in  general, 

4273),  a  chattel  mortgage  may  be  fore-  and  in  the  particular  case  has  jurisdic- 

closed  by  notice  and  sale,  as  provided  tion  of  the  persons  of  the  defendants, 

in  the  statute,  unless  a  stipulation  to  the  its  judgment  foreclosing  the  mortgage 

contrary  has  been  agreed  upon  between  cannot  be  collaterally  atucked  on  the 

the  parties,  or  such  mortgage  maybe  ground  that  the  properly  covered  by 

foreclosed    by    action    in    the   proper  the  mortgage  was  not  a  proper  subject 

court.     Gibson  v.  Mclntire,  no  Iowa  thereof.     Dubuque  v.  Stich,  16  Wash. 

417.  641. 

Arkansas    Statnto.  —  The    failure    to  581.    0.  Asdgnmeiit  of  Boparato  Por- 

comply   with  Sand.  &   H.   Dig.   Stat,  tions    to  Diilbrent   Porsoni.  —  Where  a 

Ark.,  §  51 10,  rrquiring  a  mortgagee  of  debt  secured  by  a  chattel  mortgage  is 

chattels  to  file  with  the   mortgagor  a  split  up,  and  one  portion  assigned  to 

verified    statement    of    the    mortgage  one    person     and    the    other    portion 

debt,  before   replevying  the  property  to  another,  in  a  foreclosure  suit  by  one 

from   the   mortgagor,   Is  a   matter  of  assignee  the  other  assignee  should  be 

defense,  which  if  not  pleaded  in  the  made  a  party  either  plaintiff  or  defend- 
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993*     (3)  Parties    Defendant  —  Mortgagor    or    Aiiignee.  —  See 
note  3. 

Persoiif  Claiming  Interest.  —  See  note  8. 

tl9S,    See  note  i. 

934.    (5 J  Interveners.  —  See  note  i . 

(6)  Pleadings  —  BiU.  —  See  note  3. 
SSS.     See  notes  i,  2. 

Prayer.  —  See  note  lO. 

ant,  or  he  should  intervene;  but  non-  Day,  etc..  Lumber  Co.  v.  Mack,  (Ky. 

joinder  of  the  other  assignee  is  not  a  1902)  69  S.  W.  Rep.  712. 

jurisdictional  defect,  and  hence  a  third  Compliance  with  Beoording  Acts  must 

party  claiming  the  mortgaged  property  be  averred.     Baldwin   v,    Boyce,    152 

cannot  complain  of  the  nonjoinder,  ex-  Ind.  46;  Stengel  v,  Boyce,  143  Ind.  642. 

cept  to  the  extent  of  protesting  against  Sapplementtd    Complaint.  —  Where    a 

being  charged  with  costs  in  two  suits  prior  mortgagee  is  a  party  defendant 

instead    of   one.     Avery    v.    Popper,  to  a  suit  to  foreclose  a  chattel  mort- 

(Tex.  i8g8)  48  S.  W.  Rep.  572,  affirmed  gage,  a  cause  of  action  against  such 

92  Tex.  337.  prior  mortgagee  for  conversion  of  the 

639.    3.  Weir  V.  Rathbun,  12  Wash,  mortgaged  property,  acquired   by  as- 

84.  signment  from  the  mortgagor  subse- 

8.  Oxsheer  v.  Watt,  (Tex.  Civ.  App.  quent  to  the  execution  of   the  fore- 

1897)42  S.  W.  Rep.  121;  Mittenthal  s'.  closure  suit,  cannot  be  asserted  by  a 

Heigel,  (Tex.  Civ.  App.  1895)  31  S,  W.  supplemental     complaint.       Shepard. 

Rep.  87.  etc.,  Lumber  Co.  «/.  Hurd,  55  N.  Y. 

53(l.    1.  Personal  Jnrisdiotion  as  to  App.  Div.  627. 

Delsndants.  —  Where  an  action  to  fore-  Ihiplioity.  —  A  petition  to  foreclose  a 

close  a  chattel  mortgage  is  brought  in  chattel  mortgage  securing  several  dis- 

the  county  where  the  mortgage  notes  tinct  notes  states  a  single  cause  of  ac- 

are  payable,  the  court  has  jurisdiction  tion.     Richardson   v,   Opelt,   60  Neb. 

of  all   necessary  and    proper   parties  180. 

though  they  reside  in  another  county.  &^^*    1.  Desoription  of  Property.  — 

See  Sayles  Rev.  Civ.  Stat.  Tex.,  art.  See  also  Baldwin  v.  Boyce,  152  Ind.  46. 

1198,  g  5  (Rev.  Stat.  Tex.,  art.   1194,  Allegation  of  Beooription  Not  Jnrisdio- 

§5).    Oxsheer  c/.  Watt,  (Tex.  Civ.  App.  tional.  —  In  Day,  etc..  Lumber  Co.  z/. 

1897)  42  S.  W.  Rep.  121.  Mack.  (Ky.  1902)  69  S.  W.  Rep.  712.  it 

534.  1.  See  Pitts  Agricultural  was  held  that  while  a  petition  to  fore- 
Works  V.  Baker,  11  S.  Dak.  342.  close  a  chattel  mortgage  may  be  sub- 
Contra  Central  Trust  Co.  v.  Worcester  ject  to  a  demurrer  if  it  does  not  describe 
Cycle  Mfg.  Co.,  86  Fed.  Rep.'35, wherein  the  property,  if  the  court  has  jurisdic- 
it  was  held  that  if  there  are  any  persons  tion  of  the  defendant's  person,  such  a 
not  parties  to  the  suit  having  rights  petition  will,  in  the  absence  of  a  de- 
in  the  property  descrit>ed  in  the  mort-  murrer,  be  sufficient  to  sustain  a  judg- 
gage  which  are  superior  to  the  rights  ment  if  the  judgment  sufficiently  de- 
of  the  mortgagee,  they  cannot,  against  scribes  the  property, 
the  complainant's  objection,  force  2.  Omission  Cured.  —  The  failure  of  a 
themselves  into  the  suit.  complaint  in  a  foreclosure  action   to 

DiTorse  CiUienship  in  Federal  Courts. —  show  that  the  mortgage  debt  is  due  is 

See  also  Lilienthal  v.  McCormick,  (C.  cured  if  the  mortgage  filed  wich  the 

C.  A.)  117  Fed.  Rep.  89.  complaint  shows  such  fact.     Baldwin 

8.  Compare  Baldwin  v.    Boyce,    152  r.  Boyce,  152  Ind.  46. 

Ind.  46,  wherein  a  complaint,  which  10.  Meyer  v,  Thomas,  131  Ala.  iii; 

showed    only   by  inference    that    the  Valley  Nat.  Bank  v,  H.  B.  Claflin  Co., 

mortgage  debt  was  unpaid,  was  held  108  Iowa  504;  Alexander  v.  Houston, 

sufficient.  (Miss.  1902)  31  So.  Rep.  211:  O'Donnell 

Filing  Kortgage  as  Exhibit.  —  A  chat-  v.   Rock  Springs   First   Nat.  Bank.  9 

tel    mortgage    being    the    foundation  Wyo.  408;  Still well-Bierce,  etc.,  Co.  v. 

of  a  suit  to  foreclose  it,  must,  under  Williamston  Oil,  etc.,  Co.,  80  Fed.  Rep. 

Bullitt's  Civ.  Code  Ky.  (1895),  §120,  be  68;    Central   Trust  Co.   v.   Worcester 

filed  with  the  petition  as  an  exhibit.  Cycle  Mfg.  Co.,(C.C.  A.)  93  Fed.  Rep. 
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Answer.  —  See  note  3. 

CroM-bill.  —  See  note  5. 

Beply.  —  See  note  6. 

(7)  Proceeding  to  Decree  —  Daoree.  —  See  notes  4,  6. 

VL  Remedies  of  Jxtviob  MoBTOAeEX& — See  notes  1,3,4. 


712.     See  also  Hall  v.  Glass,  123  Cal.  property  claimed  by  the  junior  mort- 

500.  RSLgee,  and  the  latter  need  not  ask  for 

5d6.    8.  Payments  must  be  specially  foreclosure  of  his  mortgage.     Modesto 

pleaded    or    set    up    in    the    answer.  Bank  v,  Owens,  121  Cal.  223. 

Tatum  V,  Yahn,  130  Ala.  575.  Cross-bill  by  Junior   Mortgagee. —  A 

6.  See,  supporting  the  text.  Pacific  junior  mortgagee,  made  a  defendant  in 

Invest  Co.  v,  Ross,  131  Cal.  S.  foreclosure  proceedings  by  the  senior 

8et-o£b  can  be  pleaded  only  by  way  mortgagee,  may  by  a  cross-bill  attack 


of  a  cross-biil.      Tatum  v.  Yahn,  130 
Ala.  575. 

Cross-oomplaint  Asserting  Prior  Hort- 
gage.  —  A  cross-complaint  in  an  action 
tn  foreclose  a  chattel  mortgage,  assert- 
ing a   mortgage   prior  to  that  of  the 


the  validity  of  the  senior  mortgage. 
Haaney  v.  Jordan,  100  Iowa  646. 

4.  Johnson  v,  Anderson,  60  Kan.  578. 

Several  Actions  for  Seiiie  Conversion 
—  Where  First  Recovery  Is  for  Full 
Value  of  Property,  —  Where  the  pur- 


complainant,  but  failing  to  show  that  chaser  of  mortgaged  chattels  mort- 
the  property  described  in  the  cross-  gages  them,  and  thereafter  they  are 
complainant's  mortgage  is  the  same  as    converted  by  a  third  person,  for  which 


that  described  in  the  complainant's,  is 
subject  either  to  a  demurrer  or  to  a 
motion  10  strike.     Zumpfe  v.  Keliey, 
150  Ind.  634. 
6.  Where     Beply     Keeessary.    —    If 


conversion  the  second  mortgagor  re- 
covers a  judgment  against  the  tort- 
feasor for  the  full  value  of  the  prop- 
erty, the  latter  may  maintain  a  suit  to 
enjoin    the    second    mortgagee    from 


another  mortgagee,  made  a  defendant    suing  him  for  the  same  conversion,  the 


in  an  action  to  foreclose,  sets  up  a 
counterclaim  asking  for  affirmative  re- 
lief, the  plaintiff  must  reply  to  such 
counterclaim,  otherwise  he  admits  it. 
McCrea  v.  Hopper,  35  N.  Y.  App.  Div, 

572. 
537.    4.  Stockham    Bank  v.  Alter. 

61    Neb.  359.     See   also  Alexander  v. 

Houston,  (Miss.  TQ02)  31  So.  Rep.  211. 

6.  Where  the  Mortgagor  Has  Parted 

with  His  Interest  in  the  property,  in  a 

suit  to  foreclose  he  is  not  a  necessary 

party,  and  the  rendition  of  a  personal 


second  mortgagor  being  insolvent; 
and  in  such  suit  the  court  may  de- 
termine the  rights  of  all  the  parties  to 
the  recovery  for  the  conversion,  and, 
such  recovery  having  been  paid  into 
court,  may  order  the  distribution 
thereof  according  to  the  respective 
rights  of  the  parties  therein.  Field  v. 
Early,  167  Mass.  449. 

iVhere  First  Recovery  Is  Less  than 
Value  of  Property.  —  Where  a  judg- 
ment recovered  by  a  senior  mortgagee 
for  the  conversion  of  chattels  covered 


judgment  is  not  essential  to  the  validity    by  the  mortgage  is  for  less  than  the 


of   the  decree.     Weir  v.  Rathbun,  12 
Wash.  84. 

538.  1.  Deficiency  Jndgment.  —  By 
statute  in  California  it  seems  that  a 
junior  mortgagee  has  a  right  to  a  per- 
sonal judgment  against  the  mortgagor, 
upon  proof  that  the  junior  mortgage  is 
worthless,  because  the  property  is  in- 
sufficient to  pay  the  senior  mortgagee. 
Redlands  Hotel  Assoc,  v.  Richards, 
125  Cal.  569. 


value  of  such  chattels,  a  junior  mortga- 
gee of  such  chattels  may  maintain  an 
action  against  the  tortfeasor  for  the 
same  conversion.  Huellmantel  v.  Vin- 
ton, 116  Mich.  621. 

Where  the  Junior  Vortgage  Is  Bzeeated 
After  Default  under  tiie  Senior,  the 
junior  mortgagee  acquires  a  mere 
equity  of  redemption  which  will  not 
support  an  action  of  claiix\  and  de- 
livery, the  only  remedy  being  in  equity 
to  redeem  before  sale,  or  after  sale  for 
an  accounting.     Martin  v,  Jenkins,  51 


S.  McCrea  v.  Hopper,  35  N.  Y.  App. 
Div.  572. 

The  Senior  Mortgage  May  Be  Attaoked  S.  Car.  42. 
in  a  Suit  to  Foreclose  It  by  a  junior        Conversion    by   Senior   Mortgagee   — 

mortgagee  who  has  been  made  a  party  Remedy  of  Junior  Mortgagee  —  A  junior 

defendant,   on   the    ground    that    the  mortgagee  of  chattels  may   tender  a 

senior   mortgage  does  not  cover  the  senior  mortgagee  thereof  the  amount 
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538.    Tin.  IVTXBSSTs  OF  Attaching  Cbebitobs  —  1.  Attach- 
ment —  a.  Generally.  —  See  notes  6,  7. 

of  the  latter's  debt,  and  if  the  seoior  proceedings.     Huiser  v.  Beck,  55  Mo. 

mortgagee  refuse  the  tender  and  there-  App.  668. 

after  convert  the  mortgaged  property,  7.  Pollock  v,  Douglas,  56  Mo.  App. 

Ihe  junior  mortgagee  may  sue  him  in  487. 

trover  for  the  value  of    the   property  Statutes  Giving  the  Right. —^^/  21 

in  excess  of   the  first    mortgage   lien.  Gen,   Assem,   Iowa,  c.  117,  §    i   (Code 

Schmittdiel  v.  Moore,   120  Mich.  199.  Iowa,  §  3905),  requiring  the  creditors 

See   also   Clendening    v.    Hawk,  8  N.  of  a  chattel  mortgagor  to  make  a  suffi- 

Dak.  419;  Lovejoy  v.  Merchants'  State  cient  deposit  to  cover    the   mortgage 

Bank,  5  M.  Dak.  623.  debt  before  attaching  such  chattels,  is 

Recoupment  in  Action  by  Junior  Mort-  foi  the   sole  benefit  of  the  mortgagee, 

gagee,  —  Where  the  junior   mortgagee  and  the  mortgagor  cannot  dbject  if  the 

of  chattels  sues  the  senior  mortgagee  mortgagee   waives  the  benefit  of  the 

for  a  conversion    thereof,    the   senior  statute.     Willson  v,  Felthouse,  90  Iowa 

mortgagee  may  recoup  the  value  of  his  315.     See  also  Haydock  v.  Pat'.on,  92 

special  interest  in  the  property.     Clen-  Iowa  247. 

dening  v.  Hawk,  8  N.  Dak.  419;  Love-  Under  Pub,    Stat.   R,  /.,  c,  208^  ^  4 

joy   V.    Merchants'    Slate    Bank,  5  N.  (Gen.  Laws  R.  I.,  c.  254,  §  4)«  personal 

Dak.  623.  estate  when    mortgaged    and    in    the 

Conversion  of  Surplus  After  SatisCEUStioii  possession  of  the  mortgagor,  and  while 

of  Senior  Mortgage.  —  Trover   may   be  redeemable  at  law  or  in  equity,  may  be 

maintained    by    a    junior    mortgagee  attached  on  mesne  process  against  the 

against    the    officer    making   the  sale  mortgagor,  in  the  same  manner  as  his 

under  the  senior  mortgage  for  the  con-  other  personal  estate.    Good  v,  Rogers, 

version  by  such  officer  of  the  surplus  19  R.  I.  i. 

of  the  proceeds  of  such  sale  remaining  Under  Stat,  0kla,{i8gj),  §§^-270,  ^280^ 

after  the  satisfaction  of  the  first  mort-  mortgaged  chattels  may  be  levied  on 

gage.     Smith  v,  Donahoe,  13  S.  Dak.  and  sold  for  the  mortgagor's  debts,  but 

334.  the  purchaser  is  not  entitled  to  posses- 

Where  a  Junior  Mortgagee  Replevies  sion  until  he  has  satisfied  the  mort- 
the  Property,  the  senior  mortgagee,  if  gage;  and  if  the  officer  sells  the  prop- 
not  a  party  to  the  action,  need  not  as-  erty  without  satisfying  the  mortgage, 
sert  his  claim  to  the  property  in  such  the  mDrtgagee  may  sue  him  on  his 
action,  but  may  maintain  a  separate  bond,  or  may  sue  the  purchaser  for 
action  of  replevin  against  the  junior  conversion  or  for  the  recovery  of  the 
mortgagee  after  the  latter  has  obtained  specific  chattels.  Moore  v.  Calvert,  8 
possession  of  the  property.  Smith  v,  Okla.  358;  Hixon  v,  Hubbell,  4  Okla. 
Simper,  8  Ohio  Cir.  Dec.  308.  224. 

538.  6.  Fahy  v.  Gordon,  133  Mo.  Under  Rev.  Stat,  Tex,,  Art.  2206 
414;  Moore  v.  Calvert,  8  Okla.  358.  (Rev.  Slat.  Tex.  1895,  §  2353),  credit- 
After  Default  and  PoHOision  Taken  the  ors  of  a  chattel  mortgage  may  attach 
interest  of  the  mortgagor  being  equiia-  and  sell  the  mortgaged  property  sub- 
ble  only,  the  goods  cannot  be  taken  ject  to  the  mortgage,  the  mortgagee 
and  sold  upon  an  execution  against  being  entitled  to  possession  until  the 
him.  Frankenthal  v,  Meyer,  55  111.  satisfaction  of  the  mortgage.  La- 
App.  405.  powski  V,  Taylor,   13  Tex.  Civ.  App. 

Motion  to  DiflsolTO.  —  A  mortgagee  of  624. 
chattels  in  possession  thereoif  at  the  Eifeot  of  Condition  Against  Alienation, 
time  an  attachment  is  levied  thereon  — A  provision  in  a  chattel  mortgage 
by  the  mortgagor's  creditors  may  giving  the  mortgagee  right  to  posses- 
move  to  dissolve  the  attachment.  See  sion  upon  the  sale  or  attempted  sale  of 
Gen.  Stat.  Kan.  (1899),  g  4823.  Symns  the  property  by  the  mortgagor  includes 
Grocer  Co.  rj,  Lee,  9  Kan.  App.  574.  involuntary    alienations;    and    hence. 

Intervention.  —  A  mortgagee  entitled  where  the  mortgage  contains  such  a 

to  possession  of  the  mortgaged  prop-  provision,  the  property  is  not  attach- 

erty  may  assert  such  right  as  against  able    by    the    mortgagor's    creditors, 

attaching  creditors  of  the  mortgagor,  though  until  breach  of  the  condition 

by    intervention     in    the    attachment  against  sale  the  mortgagor  is  given  a 
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ff89.    c.  Actions   by   Attaching  Creditors  —  »•«  of 

Bemedy.  —  Sec  note  T I . 

«(33.     PartiM.  —  See  note  5. 

2.  Oarniahment.  —  See  note  7. 

IX.   IKTESE8T8  OF  ASSIOITEBS  FOB  BBITBFIT  OF  CBBDITOBt. 

—  See  note  8. 

4134.    Xn.  AOTIOBS  FOB  PENALTIBd.  —  See  notes  3,  4,  5* 
Xm.  Offebbbs  akd  Ihbiotmbbts.  —  See  note  6. 
339.    See  notes  i,  2,  3. 

definite  right  of  possession.     State  v.  relating  to  title  and  conditional  sale 

Althaus,  60  Mo.   App.   122;   Smith  v.  notes,  and  providing  that  such  notes, 

Koenig,  57  N.  J.  L.  486.  when   deposited   in   the  office  of    the 

Levy  Limited  to  Xortgagor'i  Interest,  register  of  deeds,  shall  be  subject  to 

—  Even  where  the  mortgagor  has  a  the  law  applicable  to  the  filing  of 
definite  right  of  possession,  a  levy  for  chattel  mortgages,  does  not  render 
his  debt  must  be  confined  to  his  equiiy  such  notes  when  so  filed  subject  to 
of  redemption  and  the  right  to  the  use  the  law  providing  penalties  for  the 
of  the  property  until  the  mortgagee's  failure  to  satisfy  chattel  mortgages, 
right  to  foreclose  has  accrued.     Mabry  Curd  v.  Bown,  3  Kan.  App.  553. 

V.  Metropolitan  Trust  Co.,  94  Ga.  619.  6.  Clearwater   Bank   v.    Kurkonski, 

Mortgagor  in  PoHesalon  After  l>eflftnlt.  45  Keb.  i. 

—  Where  the  mortgagee  is  allowed  to  6.  Venne.  —  Under  Sand.  &  H.  Dig. 
retain  possession  of  the  mortgaged  Stat.  Ark.,  g  2082,  providing  that 
property  for  some  time  after  his  de-  where  the  place  of  the  crime  is  not 
fault,  an  attachment  may  be  levied  named  in  the  indictment,  the  indict- 
thereon  for  his  debts,  and  such  attach-  ment  will  be  deemed  to  charge  it  as 
ment  will  take  precedence  over  the  committed  within  the  court's  juris- 
mortgage.  Hewitt  z/.  General  Electric  diction,  no  venue  need  be  laid  in 
Co.,  [64  111.  420.  an  indictment  for  moving  mortgaged 

53d.     11.  SoitinBqnity. —  A  creditor  property  from   the  couniv  where  the 

of  a  mortgagor  of  chattels,   who  has  mortgage  lien  was  created  and  exists; 

levied  on  the  mortgaged  property,  mav  and  an  allegation  as  to  the  place  where 

maintain  a  suit  in  equity  to  establish  the   mortgage   was   recorded   will    be 

the  priority  of  his  lien  over  the  mort-  treated  as  surplusage.      Hampton  v. 

gage.     Robinson  v.   Hawley,  45  N.  Y.  State.  67  Ark.  266. 

App.  Div.  287.    See  also  Creditors*  586.    1.  Keyes  v.  People,    100  III. 

Bills.  App.  163. 

533.  6.  See,  supporting  the  text.  Allegation  of  Bzeontlon  and  DeUvery. 
Cleveland  V.  Peoples' Nat.  Bank,  (Tex.  — An  indictment  alleging  that  the 
Civ.  App.  1899)  49  S.  W.  Rep.  523.  defendant,     naming     him,     "  having 

7.  Meyer  v.  Miller,  51  Neb.  620.  See  theretofore,  to  wit,  on  Tune  22,  1895, 
also  Gore.  v.  Brucker,  94  Wis.  65.  executed  and  delivered  '  to  the  prose- 
Contra,  McCord,  etc..  Mercantile  Co.  cutor,  naming  him,"  a  valid  mortgage, 
V.  Beetles,  58  Mo.  App.  384.  in   writing,"  did,  etc.,  sufficiently  al- 

8.  See,  supporting  the  text,  Mac-  leges  the  execution  and  delivery. 
Farlane  v.  Richardson,  56  N.  J.  Eq.  Haile  v.  State,  (Tex.  Crim.  1898)  43  S. 
191.  W.  Rep.  999. 

534.  8.  See  Dotham  Guano  Co.  v.  Mortgage  as  BzhlMt.  —  It  is  not  neces- 
Ward,  132  Ala.  380;  Hoffman  v.  sarv  to  sei  out  the  mortgage  in  the 
Knight,  127  Ala.  149.  indictment,  either  in  hctc  verba  or  ac- 

4.  Joinder  of  Causes.  —  In  an  action  of  cording  to  its  substance.     It  is  suffi- 

debt  for  failure  to  enter  satisfaction  of  cient  to  describe  the  mortgage  by  giving 

mortgages,  several  counts  for  separate  the  date,  parlies,  owner  at  the  time  of 

penalties    ifor  such    failure   in   regard  the  offense,  and  a  description  of  the 

to  separate   properties    and    different  property.     Jones    v.    State,    35    Tex. 

mortgages  may  be  joined,      Hoffman  Crim.  565. 

V.  Knight,  127  Ala.  149.  8<  Allegation  of  Filing  and  Beoording. 

Conditional  Sales  —  Kansas  Statute. —  — As  between   the  parties  to  a  mort- 

Gen.  Sut.  Kan.  (1889),  g  3916,  subd.  i,  gage,  an  allegation  of  the  filing  and 
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«S36,     See  notes  i,  2. 

Certainty  —  Gommenoemont  and  Gonolnsion.  —  See  note  3. 

recording  of  such  mortgage  is,  in  the  sion  of  the  same,  who,  without  the 
absence  of  anything  in  the  statute  in-  written  consent  of  the  owner  of  the 
dicating  that  it  was  intended  to  be  claim  secured  by  the  mortgage,  re- 
restricted  to  filed  or  recorded  mort-  moves  any  of  the  property  mortgaged 
gages,  unnecessary.  Hampton  v,  out  of  the  county  where  it  was  situated 
State,  67  Ark.  266;  State  v.  Barnett,  65  at  the  time  it  was  mortgaged,  or 
Ark.  80.  secretes  or  converts  the  same  or  any 

535.    8.  Contra.  —  State  z/.  Crawford,  part  thereof   to  his  own  use,  or  sells 

64  Ark.  194.  the  same  or  any  part  thereof  to  any 

ft3A.    1.  The     Manner    of    Disposal  person  without  informing  him  of  the 

should  be  stated  with   sufficient  par-  existence  of    the   mortgage,*'   an   in- 

ticularity  to  give  the  defendant  notice  formation  against  a  mortgagor  charg- 

of    what   he  is  charged    with   having  ing  him  with  an  unlawful  sale  of  the 

done.     But  this  need  not  be  stated  in  mortgaged   property  need   not  allege 

the  charging  part  of  the  indictment,  that  the  sale  was  without  the  written 

It  is  sufficient  if  the  manner  oi  dis-  consent  of  the  owner  of  the  mortgage 

posal  appear  from   the  whole  indict-  debt.     State  v.   Pepin,   22   Ind.   App. 

ment.     State  v,  Crawford,  64  Ark.  194.  373. 

Statute.  —  Rev.    Stat.    Mo.  8.  Yarianoe  —  Mortgage  Covering  More 


(1889),  §  3570  (Rev.  Slat.  Mo.  1899,  Propetty  than  Indictment.  —  As  it  is  not 
§  1933),  relating  to  fraudulent  sales  of  necessary  to  set  out  the  mortgage  by 
mortgaged  chattels,  covers  sales  in  an  exhibit,  if  the  mortgage  when  pro- 
fraud  of  the  rights  of  purchasers  of  the  duced  covers  the  articles  set  out  in  the 
mortgaged  property  as  well  as  in  indictment,  although  it  may  contain 
fraud  of  the  mortgagee's  rights;  and  other  items,  there  is  no  variance, 
hence  an  indictment  under  such  statute  Jones  v.  State,  35  Tex.  Crim.  565. 
failing  to  allege  fraud  upon  the  mort-  As  to  Name  of  Mortgagee,  —  Where 
gagee  is  not  deficient  if  it  allege  fraud  the  indictment  describes  the  mortgage 
upon  purchasers  of  the  property,  as  executed  and  delivered  to  a  certain 
State  z/.  Munsen,  72  Mo.  App.  543.  person,  naming  him,  the  addition  of 
2.  State  V.  Munsen,  72  Mo.  App.  543.  the  word  "  trustee  "  to  the  name  of 
Indiana  Statute.  —  Under  Burns's  such  person  as  given  in  the  mortgage 
Annot.  Stat.  Ind.  (1894),  §  2033,  provid-  does  not  constitute  a  variance.  Sweat 
ing  for  the  punishment  of  '*  a  mort-  v.  State,  (Tex.  Crim.  1900)  59  S.  W. 
gagor  of  personal  property  in  posses-  Rep.  265. 
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CITATIONS 

IN   PROBATE   PROCEEDINGS. 

< 

338.    n.  DiBTnroTioH  Between  Citatioh,  Notice,  aitb  Sttm- 

K0H8.  —  See  note  6. 
539.    IV.  In  What  Cases  Used  —  1.  Wills.  —  See  note  3. 

2.  Executors  and  Administrators.  —  See  notes  4,  5. 
•S40.    3.  Trostees  and  Ouardians.  —  See  note  7. 

v.  FoBX  AKD  Requisites.  —  See  note  11. 

S41«     VI.  MiSCELLAKEOUS —  AmondmenU.  —  See  note  3. 
Defeotf  —  How  Waived.  —  See  note  4. 

ft3§.    6.  Hotiiloatioii  of  Foreigii  Hein  judgment  could  not  be  enforced  against 

by  Judge.  —  Act  \No.  64,  Laws  Mich,  his  sureties,  as  they  had  no  notice.   See 

1897  (How.  Annot.  Stat.  Mich.,  Supp.  also   Scharmann  v.  Schoell,  38  N.  Y. 

§  6812),  which  compels  a  probate  judge  App.  Div.  52S. 

to  notify  foreign  heirs  if  a  petition  has  11.  A  Sabstantial  Complianoe  with  the 

been  filed  for  the  probate  of  a  will  or  Statute  in  regard  to  citations  in  probate 

for  letters  of  administration,  is  not  in  matters   is  sufficient.      Southwick    v. 

conflict  with  How.  Annot.  Stat.  Mich.,  Probate  Ct.,  18  R.  I.  402. 

§  5801,  which  provides  for  the  issue  of  Hames  of  Partiea.  —  The  citation  re- 

a  general  citation  in  such  cases.     Rice  quired  by  Rev.   Stat.  Tex.,  art.  1600, 

V.  Hosking,  105  Mich.  303.  must  contain    the    names  of  all   the 

&99m     8.   In  Haryland,  whether  or  parties  to  the  suit,  and  an  omission  of 

not  a  proper  citation  has  been  issued  a    single     party    defendant    is    fatal. 

as  required  by  statute   is  a  question  Hunt  v.  Atchison,  etc.,  R.  Co.,  (Tex. 

for  the  Orphans'  Court,  and  it  is  not  one  Civ.  App.  1894)  28  S.  W.  Rep.  460. 

upon  which  the  issues  of  probate  will  541.    8.  Matter  of  Georgi,  (Surro- 

be  tried  by  the  Circuit  Court.     Stanley  gate  Ct.)  35  Misc.  (N.  Y.)  685;  Griffin's 

V.    Safe    Deposit,    etc.,  Co.,   88    Md.  Estate,  9  Pa.  Dist.  248. 

401.  Power  of  Court  to  Iieue  Hew  Citation. 

4.  See    Unforsake's    Succession,   48  —  Where  a  defective  citation  has  been 

La.  Ann.  546.  issued,  after  a  lapse  of  a  year  the  court 

6.  Stanley  v.  Safe  Deposit,  etc.,  Co.,  still   retains    jurisdiction   to   order    a 

88  Md.  401;  Nazro  v.  Long,  179  Mass.  new  and  sufficient  citation.     San  Fran- 

451.  Cisco   Protestant    Orphan  Asylum    v. 

Hew  York  Statute.  —  Under  Code  Civ.  Superior  Ct.,  116  Cal.  443. 

Pro.  N.  Y.,  g  2732,  subd.  12,  the  repre-  4.  Smith  v.  Smith,  13  Colo.  App.  295; 

sentatives  of  the  aunts  and  uncles  of  a  Penn  Tobacco  Co.  v,  Leman,  109  Ga. 

deceased  party  should  be  cited  to  the  428;  Johnson  L.  &  T.  Co.  r.  Burr,  7 

probate  of  his  will.     Matter  of  Healy,  Kan.  App.  703. 

(Surrogate  Ct.)  27  Misc.  (N.  Y.)  352  The  Waiver  of  a  Citation  in  probate 

ft40«   7.  Guardian's  Sureties.  —  Where  proceedings  must  be  of  a  formal  char- 

a  guardian   is  cited   to   make  a  com-  acter  and  will  notarise  on  implication, 

pulsory  accounting  it  is  not  necessary  Bird  Canning  Co.  v.  Cooper  Grocery 

to  include   in   the   same  citation   the  Co.,  24  Tex.  Civ.  App.  412. 

sureties  of  such  guardian.     Eberle  v.  Exceptions.  —  Defects    of    a  citation 

Schilling,  (Supm.  Ct.  App.  T.)  32  Misc.  are  waived  when  appellant  does  not 

(N.  Y.)  195.     Compare  (Gilbert  z.  Gil-  take  exceptions  thereto  in   the  court 

bert,  7  Ohio  Cir.  Dec.  58,  in  which  case  below.      Marshall  v.   Marshall,  (Tex. 

it  was  held  that  where  a  guardian  was  Civ.  App.  1895)  30  S.  W.  Rep.  578.     Sciq 

cited  and  failed  to  appear,  a  default  also  Exceptions  and  Objection^, 
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041.    AllM  dtationt.  —  See  note  5. 
8eniM.  —  See  note  7. 

541.    6,  Tipton  v.  Richardson,  (Ky.  named  therein  does  not  confer  juris- 

1900)  54  S.  W.  Rep.  738.  diction   upon   the  court   to    render  a 

7.  VVestmeyer    v.   Gallenkamp,    154  judgment  against  the  person  so  served. 

Mo.  28;  Matter  of  Scharmann,  49  N.  Matter  of  Georgi,   (Surrogate   Ct.)  35 

Y.  App.  Div.  278.  Misc.   (N.  Y.)  685.     But  compare  Mat- 

A  Mare  Letter  from  an  Attorney  Waiv-  ter  ot   Murphy,  48  N.  Y.   App.   Div. 

ing  the  Hotioe  of  filing  a  brief  in  a  pro-  211. 

bate   proceeding   will  not    waive    the  Death  of  Party. —  If  a  party  named  in 

service  of  the  citation  required  by  law.  a  citation  dies  before  he  is  served,  the 

Bird  Canning  Co.  v.  Cooper  Grocery  same  citation  served  upon  his  personal 

Co..  24  Tex.  Civ.  App.  412.  representative  is  insufficient.      Matter 

Seryioe  on  Party  Hot  Kamed.— rThe  of  Georgi,  (Surrogate  Ct.)  35  Misc.  (N. 

service  of  the  citation  on  a  party  not  Y.)  685. 
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543.    n.  Katxtbe  akd  Foek  of  Actioh.  —  See  note  2. 

III.  Deolabatiok,  Complaiht,  OB  PXTITIOM  —  1.  Partial 

—  a.  Plaintiffs  —  joinder  of  ^Wfe  Md  ouidren.  —  See  notes  3,  4,  5. 
944.     See  note  i. 

Joinder  of  Husband  and  Wife.  —  See  notes  3,  4. 

b.  Defendants  —  Joliider  of  Seiiere.  —  See  note  5. 

543.  2.  Campbell  v.  Harmon,  96  but  the  burden  of  proof  is  upon  him  to 
Me.  87.  show    that   he   was   aggrieved  by  the 

5.  Jury  V.  Ogden,  56  III.  App.  100;  violation  of  the  ^provisions  of  this  act. 
Gardner  v.  Day,  95  Me.  558.  Edgett  v,  Finn,  (Tex.  Ci?.  App.  1896) 

4.  Wright  V.  Tipton,  92  Tex.  168.  36  S.  W.  Rep.  830. 

Compromiie  and  Settlement.  —  When  a  Intenrention  of  Adminiitrator.  —  The 
mother  brings  an  action  for  herself  and  action  for  damages  for  the  death  of  a 
her  minor  children  on  the  ground  that  minor  under  the  Civil  Damage  Act 
she  and  they  have  been  damaged  by  may  be  mainiained  in  the  name  of  the 
reason  of  the  unlawful  sale  of  liquor  to  parent  without  the  intervention  of  an 
her  husband,  she  has  no  right  to  com>  administrator  of  the  estate  of  the  de- 
promise  or  settle  the  case  without  the  ceased.  Fitzgerald  v,  Donoher,  48 
consent  of  the  court.  Zimmerman  v.  Neb.  852. 
Smiley,  62  Neb.  204.  4.  Jury  v.  Ogden,  56  111.  App.  100. 

6.  Divorced  Wife  as  Plaintiff.  —  The  Xother  Without  Joining  Father.  —  A 
fact  that  a  wife  in  whose  favor  a  cause  mother  may  maintain  an  action  for  the 
of  action  existed  for  the  intoxication  illegal  sale  of  liquors  to  her  son  with- 
of  her  husband  subsequently  obtained  out  joining  his  father  as  a  party  plain- 
a  divorce  does  not  prevent  her  from  tiff.  McMaster  v.  Dyer,  44  W.  Va. 
maintaining  an  action.  Nordin  v,  644.  See  also  Peavy  v,  Goss,  90  Tex. 
Kjos,  13  S.  Dak.  497.  89. 

544.  1.  Johnson  cr.  McCann,  61  111.  Serrioes  of  Wile  to  Husband.  —  A  stat- 
App.  no;  Jury  v.  Ogden,  56  111.  App.  ute  of  Illinois  which  provides  that  a 
100;  Stafford  v,  Levinger,  (S.  Dak.  wife  cannot  recover  for  services  reo- 
1902)  91  N.  W.  Rep.  462.  dered  to  her  husband  should  not  be  so 

Minor  Children  may  bring  an  action  construed  as  to  take  from  her  a  cause 

against  a  saloon  keeper  and  the  sureties  of  action  against  a  saloon  keeper  who 

of  his  bond  for  furnishing  liquors  to  has    sold    her    husband    intoxicating 

their  father   when   he  is  a  confirmed  liquors  in    violation   of   law,   thereby 

drunkard.     Bloedel  v.  Zimmerman,  41  compelling    her    constant    attendance 

Neb.  695.  upon  him  during  the  time  of  his  intoxi- 

8.  Quails    V.   Sayles,    18  Tex.   Civ.  cation.      McVey   ».  Williams,   91   111. 

App.  400;  Kruger  v.  Spachek,  22  Tex.  App.  144. 

Civ.  App.  307.     See  also  Reath  r.  State,  In  Massaohnsetts  any  person   whose 

16  Ind.  App.  146.  means  of  support  is   injured   by  the 

A  Widow  may  sue  for  damages  sus-  intoxication  of  another  may  maintain 

tained  by  her  on  account  of  the  sale  of  an  action  against  the  person  or  per- 

beer   to   her   minor  son.      Frobese   v.  sons  liable  for  such  intoxication.     Mc- 

Peavy,  (Tex.  Civ.  App.  1897)  43  S.  W.  Nary  v.  Blackburn,  180  Mass.  141. 

Rep.  900.  6.  Coleman  v.  People,  78   III.  App. 

A  Father  Hay  Sne,  under  Rev.  Stai.  210;  Keller  v.  Lincoln,  67  111.  App.  404: 

Tex.,  art.  3380,  although  he  consents  Faivre  v.  Man derschied, (Iowa  1902)90 

to  the  sale  of  liquor  to  his  minor  son,  N.  W.  Rep.  76. 
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S4&     J«tnd«r  af  Selte  amd  liiMly  om  Hit  Bo&d.  ^ —  See  note  3. 
tS40«     JoiAd«r  of  Seller  and  Owner  of  PreiBtiet.  -^^  See  note  I  • 

2.  Allegations  —  a.  Cause  of  Intoxication.  —  See 
note  3, 

547.  b.  Action  Against  Owner  —  Knowledge  of  Un- 
lawful Sale.  -—  See  note  i. 

548.  4.  Injuries  Result  of  Intoxication.  —  See  note  3. 

549.  (,  Proximate  Cause.  —  See  note  i. 

550.  j\  Charging  Injury  —how  set  F«vtii.  —  See  note  3. 

SpeciAl  Damages  Specially  Alleged.  — •  See  note  4. 

551.  [IV.  AirswER.  —  An  affirmative  defense  to  be  avs^llable 

ff4ft*    8.  Stanley  v.   Leahy,  87  111.  drunk  or  sober  at  the  time  such  sale 

App.  465;  Baecher  v.   State,   19   Ind.  was  made.     Bissell  v,  Starzinger,  112 

App.   100;  Schiek  v.  Sanders,  53  Neb.  Iowa  266. 

664;  Gran  v,  Houston,  43  Neb.  813.  549.    3.  Allegations  of  Separate  Salee. 

Separate  Bonds.  —  In  Franklin  v.  Frey,  —  A  complaint  which  sets  out  sales  of 

106  Mich.  76,  it  was  held  under  How.  intoxicating  liquors  at  different  times 

Annot.    Stat.   Mich.,  g   2283,0,    tbat  is  not  bad  for  duplicity,  as  the  action  is 

the  principals  and  sureties  on  separate  continuous.     The  liability  is  not  based 

bonds  may  join  as  defendants  in  one  upon  the  single  act,  but  upon  continu- 

action.  ous  ones.     Wood  v.  Lentz,  116  Mich. 

546.  1.  Mortgagee.  —  A  mortgagee  275;  Brandt  v.  State,  17  Ind.  App.  311; 
of  a  dram  shop  is  not  an  "  owner**  Smiser  v.  State,  17  Ind.  App.  519. 
within  the  provisions  of  Starr  &  Curt.  549.  1.  Munz  v.  People,  go  111. 
Annot.  Stat.  111.  (1896),  c.  43,  ^  10,  mak-  App.  647;  State  v.  Knotts,  24  Ind.  App. 
ing  the  owners  of  the  building  in  477;  McNary  v,  Blackburn,  180  Mass. 
which  the  liquor  is  sold  liable  jointly  141;  Roach  v,  Kelly,  194  Pa.  St.  24. 
with  the  saloon  keeper.  Bell  f .  Gas-  SoilLoient  Ck>mplaint.  —  A  complaint 
sem,  158  III.  45.  which  alleges  that  a  liquor  dealer  sold 

8.  WanoCk  v.   People,   187  III.   116;  liquor  to  a  minor,  and  that  said  minor 

McVey  v.  Williams,  91  111.  App.  144;  became  intoxicated  and  crazed  by  the 

Munz  V.  People,  90  111.  App.  647.  liquor    so     obtained     and     thereafter 

Good  Faith  of  SeUer.  —  In  Texas  in  an  wandered  into  a  river  and  was  drowned, 

action    for    the    sale    of    intoxicating  sufficiently  specified  facts  which  made 

liquors  to  a  minor,  it  is  not  necessary  the  selling  of  the  liquor  the  proximate 

for  the   plaintiff    to    allege    that    the  cause  of  the  drowning.     Boos  v.  State, 

liquor  dealer  did  not  make  the  sales  11   Ind.   App.   257.     See  also  Wall  v, 

described  in  the  petition  in  good  faith.  State,  10  Ind.  App.  530. 

Lucas    V.    Johnson,   (Tex.   Giv.   App.  550.    3.  Burkman  v,  Jamieson,  25 

1901)  64  S.  W.  Rep.  823.  Wash.  606. 

AUegations  of  Time.  —  In  an  action  by  Allegation  of  Loh  of  Xeani  of  Support, 
a  wife  to  recover  damages  for  the  sale  —  Where  the  action  wab  founded  upon 
of  liquor  to  her  husband,  it  is  suffi-  the  injury  to  the  means  of  support 
cient  designation  of  the  time  at  which  of  the  plaintiff  because  of  the  sale  of 
the  sales  were  made  to  allege  that  said  liquors  to  her  son,  allegations  that  by 
sales  were  made  in  the  spring  and  reason  of  the  habitual  intoxication 
summer  of  a  certain  year.  Carrier  v,  of  the  son  he  was  unable  to  obtain  em- 
Bernstein,  104  Iowa  572.  ployroent,   and   that   plaintiff  thereby 

547.  1.  Knowledge  of  General  Con-  lost  her  means  of  support,  are  suf- 
dition.  —  When  an  action  is  brought  ficient.  Lossman  v.  Knights,  89  III. 
against  a  saloon   keeper    to    recover  App.  437. 

damages  caused  by  the  unlawful  sale  4.  In  Iowa  under  Code,  ^  1557,  it  is 
of  intoxicating  liquors  to  a  certain  per-  not  necessary  to  allege  special  dam- 
son, the  petition  must  allege  that  the  ages,  bat  if  the  facts  at  the  trial  show 
saloon  keeper  knew  at  the  time  he  sold  that  the  plaintiff  sustained  special  dam- 
the  liquors  the  general  condition  of  ages  they  may  be  recovered.  Miller 
the  person,   that  is,    whether  he   was  v.  Hammers,  93  Iowa  746. 
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must  be  specially  pleaded,  and  cannot  be  taken  advantage  of 
under  a  general  denial.     See  note  2a.'] 

551.  2a.  Gran  v.  Houston,  45  Neb.  sales  to  the  minor  was  a  defense  to 
813,  holding  that  in  an  action  by  a  wife  the  suit  which,  to  have  been  available, 
her  consent  or  acquiescence  to  the  giv-  must  have  been^pleaded." 
ing  or  sale  of  liquors  to  her  husband  is 
matter  constituting  an  affirmative  de- 
fense which  cannot  be  shown  under  a 
general  denial. 

AUagations  of  Good  Faith.  —  In  Lucas 
V.  Johr.8on,  (Tex.  Civ.  App.  i<)0i)  64  S. 
W.  Rep.  823,  the  court  said:  **  The 
good  faith  of  appellants  in  making  the 


Imo  as  to  niegality  of  8alo.  —  Id 
Goodman  v.  Haile,  59  Ohio  St.  342,  it 
was  held  that  a  denial  that  defendant 
unlawfully  sold  liquor  in  a  building 
leased  by  him  does  not  deny  the  fact 
that  liquor  was  sold  on  the  premises, 
but  tenders  an  issue  only  as  to  the 
illegal  charactei  of  the  sale. 
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S59.     See  note  i. 

S53.    n.  IVDiCTiCENT  —  1.  ITiLder    United    States    Statutes  — 
b.  Under  Act  1870  —  For  Conipiraey.  —  See  note  i. 
«ltl4.     2.  Under  State  Acts  —  Xnst  Follow  statute.  —  See  note  i. 

553.    1.  The    Indiana  Civil    Rights  was  denied  full  and  equal  privileges 

Act,  which  is  an  exact  copy  of  an  act  and  enjoyments  of   the  accommoda- 

of  Congress  of  1875,  is  not  unconstitu-  ttons,  advantages,  etc.,  of  the  inn  or 

tional  because  the  said  act  of  Congress  hotel,  with  other  persons,  without  stat- 

has   been   so    declared.      Fruchey    v.  ing   what  were  the  accommodations, 

Eafirleson,  15  Ind.  App.  88.  advantages,  and  privileges  that  were 

553.  1.  Rev. Stat.  IT.  S.,  ^  6608.  —  An  denied.  Fruchey  z/.  Eagleson,  15  Ind. 
indictment  under  §  5508  of  the  Revised  App.  88. 

Statutes  charging  the  defendants  with  And,  where  the  plaintiff  is  an  infant, 

conspiring  to  intimidate  certain  voters,  the  complaint  need  not  allege  that  the 

on   account  of  their   race,  color,  and  meals  and  lodgings  applied  for  were 

previous  condition  of  servitude,  in  the  necessaries,      when      it      particularly 

free  exercise  and   enjovment  of    the  alleges  that  the  sole  reason  for  such 

right  to  vote  at  an  election,  is  not  ob<  refusal    was    because    of     his    color, 

jectionable  because  it  does  not  charge,  Fruchey  i\  Eagleson,  15  Ind.  App.  88. 

in  terms,  that  the  light  injured  is**  the  Kentaoky.  —  An  indictment  charging 

right  not  to  be  discriminated  against  the  defendant  railroad  company  with 

on  account  of  race,"  etc.     If  such  dis-  failure  to  furnish  separate  coaches  for 

crimination  be  in  substance  and  effect  both  white   and    colored    passengers, 

charged,  it  is  sufficient,  although  the  and  also  with  failure  to  have  each  car 

word  '*  discriminated  "  is  not  used  in  bear,  in  some  conspicuous  place,  ap- 

making    the    accusation.       U.    S.    v,  propriate  words  in  plain  letters,  indi- 

Lackey,  99  Fed.  Rep.  952.  eating  the  race  for  which  such  cai  was 

554.  1.  Arkansas.  —  An  indictment  intended,  is  not  defective  as  charging 
charging  that  the  defendant  agent  ((id  two  offenses.  Chesapeake,  etc.,  R.  Co. 
unlawfully  and  wilfully  fail  and  refuse  v.  Com.,  (Ky.  1899)  51  S.  W.  Rep. 
to  keep  open  a  separate  waiting-room  160. 

for  the  African  race,  as  provided  by  Ohio.  —  In  an  action  under  the  Civil 
law,  does  not  allege  the  same  offense  Rights  Act  for  damages  for  the  refusal 
as  another  indictment  charging  that,  of  a  theatre  ticket  agent  to  sell  a  negro 
certain  persons  of  the  African  race  oc-  tickets  to  the  parquet  of  said  theatre  on 
cupying  the  waiting  rooms  set  aside  account  of  the  race  and  color  of  the  ap- 
and  provided  for  the  while  race,  the  plicant,  a  petition  which  contained  no 
defendant  did  wilfully  neglect  to  assign  averments  that  the  lessees  of  said 
said  passengers  and  persons  of  the  theatre  did  the  act  complained  of,  or 
African  race  to  the  rooms  provided  for  that  the  ticket  agent  was  authorized  by 
and  used  by  the  African  race,  and  did  them  to  do  such  act,  or  that  he  was 
unlawfully  neglect  to  eject  said  persons  acting  within  the  scope  of  his  authority 
of  the  African  race  from  said  rooms  so  therein,  was  held  to  state  no  cause  of 
providedfor  the  white  race;  and,  there-  action.  Anderson  v,  Rawlings,  10 
fore,  one  indictment  cannot  be  substi-  Ohio  Cir.  Dec.  112. 
tuted  for  the  other.  State  v,  Welbon,  Utah.  —  A  complaint  in  an  action  by 
66  Ark.  510.  a  colored  juror  against  another  juror 
Indiana. —  In  an  action  to  recover  a  to  recover  damages  because  of  the  re- 
penalty  for  the  alleged  violation  of  the  fusal  of  the  latter  to  serve  on  the  jury 
Civil  Rights  Act,  a  complaint  is  suffi-  with  the  former,  fails  to  show  any 
cient   which  avers  that  the    plaintiff  language,  act,  or  conduct  on  the  part 
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of  the  defendant  which  is  actionable,  is  by  motion  to  quash  the  indictment. 

McFberson    v.    McCarrick,    22    Utah  State  z/.  Peoples,  131  N.  Car.  784. 
232.  In  TexaSy    when   the  defendant  has 

Exclnaion  of  Keg^OM  firom  Grand  Jury,  had  no  opportunity  to  challenge  the 
—  In  Florida  the  proper  remedy  to  be  grand  jury,  the  objection  to  the  con- 
taken  by  a  person  under  indictment  stitution  thereof  may  be  taken  either 
who  claims  that  he  was  discriminated  by  plea  in  abatement  or  by  motion  to 
against  in  the  selection  of  the  grand  quash  the  indictment  before  pleading 
jurors,  on  account  of  his  race  and  color,  in  bar.  Smith  v.  State,  (Tex.  Crim. 
is  not  by  a  motion  to  quash  the  indict-  1900)  58  S.  W.  Rep.  97. 
ment,  but  by  a  plea  in  abatement.  See  also  State  v.  Brownfield,  60  S. 
Tarrance  v.  Stale,  (Fla,  X901)  30  So.  Car.  509;  Carters.  State,  39  Tex.  Ciim. 
Rep.  685  352;  Carter  v.  Texas,  177  U,  S.  442, 

In  North  Carolina  the  proper  remedy  reversing  39  Tex.  Crim.  345. 
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556.  L  INTBOBVOTOET  —  Ibdn    Object    of    Code    Pleading.  —  See 
note  I. 

557.  Bale  of  Constrnotion.  —  See  note  I. 

558.  Hew  Sytiem.  —  See  note  I. 

n.  AlLBGlHe  FA0T8.  —  See  note  2.     See  also  Legal 

Conclusions. 

556,  1.  "  It  is  the  office  of  a  plead-  an  amendment  uf  the  system  of  plead- 
ing  under  the  code  procedure  to  stale  ing  and  practice  prevailing  at  the  time 
issuable  facts,  to  shov^  what  was  done  of  its  adoption,  but  as  a  substitute  for 
or  what  was  not  done,  so  that  lookinur  '  any  case  provkled  for  by  '  it  *  or  in- 
to the  acts  and  omissions  stated,  the  consistent  with  its  provisions/  '* 
court  may,  by  applying  the  law  thereto,  Indiana. — The  common-law  rule  as 
determine  whether  a  cause  of  action  or  to  the  mode  of  stating  the  facts  has 
a  defense  has  been  shown.  It  is  not  not  been  changed  under  ihe  code  prac- 
proper,  omitting  the  facts,  to  state  tice.  but,  on  the  contrary,  has  been 
their  supposed  legal  force  or  eHect."  emphasized  b}'  express  enactment  of 
Western  Union  Tel.  Co.  r.  Henley,  23  the  legislature.  Logansport  v.  Kihm, 
Ind.  App.  14.  (Ind.  1002)64  N.  E.  Rep.  595;  Speeder 

557.  1.  California.  —  **  It  is  not  Cycle  Co.  v.  Tecier,  18  Ind.  App.  474. 
what  a  pleading  is  called,  but  the  facts  See  also  Legal  Conclusions. 

which  it  sets  up,  that  determines  its  3.  Mclnerney   v.   Virginia  Carolina 

character.    Its  character  and  sufficiency  Chemical    Co.,    118    Fed.    Rep.    653, 

will  be  determined  by  the  court  from  wherein   the  court  said:     "The   rule 

the  facts  alleged  in  it.*'     McDougald  governing    all   code   pleading  —  com- 

V.  Hulet,  132  Cal.  154.  plaint  and  answer  —  is  thai  the  facts 

Georgia. —  In  Teasley  ?'.  Bradley,  no  relied  upon  be  stated  in  a  clear  and 
Ga.  497,  the  court  said.  "Since  the  concise  manner,  and  from  the  facts  so 
passage  of  the  uniform  procedure  act  stated  the  legal  conclusion  is  drawn." 
of  1887  (Civil  Code,  §  4833).  a  plaintif!  California.  —  Peckham  v.  Watson- 
is  required  only  to  set  forth  his  cause  ville,  (Cal.  1902)  71  Pac.  Rep.  169;  Cal- 
of  action  plainly,  fully,  and  distinctly,  lahan  v,  Broderick,  124  Cal.  80;  Simons 
and  in  an  orderly  way,  and  it  is  not  v.  Bedell,  122  Cal.  341;  McCaughey  v, 
incumbent  upon  him  to  classify  or  Schuette,  117  Cal.  223. 
characterize  his  cause  of  action.  If  Colorado.  —  People  v.  Brown,  23 
under  the  well-settled  rules  of  law  he  Colo.  425;  Catlin  v.  Christie,  15  Colo, 
has  a  legal  cause  of  action,  he  will  be  App.  291. 

given  such  remedies  as  are  in  law  ap-  Connecticut,  —    Hill    v,    Fairhaven, 

propriate  to    his   case  and  embraced  etc.,  R.  Co.,  75  Conn.  177. 

within   the  scope  of  his   prayer.      H  Idaho.  —  OlHs  t/.  Orr,  (Idaho  1899)  56 

under   the   principles  of  equity  he  is  Pac.    Rep.    162;    Kelly    v.    Perrault, 

entitled  to  relief,  he  will  be  given  such  (Idaho  [897)  48  Pac.  Rep.  45. 

relief  as  his  evidence  may  justify  and  Indiana.  —  Frain    v.    Burgett     152 

his  prayer  may  call  for.'*  Ind.  55,    wherein   the  court  said  that 

Indiana.  —  If  the   allegations  of    a  whether  a  pleading  is  or  is  not  suffi> 

pleading  are  sufficient,  the   name  by  cient  depends   upon   the    substantive 

which  it  is  called  will  not  be  controll-  facts,  and  not  upon  the  mere  conclu- 

in^.     Dreyer  v.  Hart,  147  Ind.  604.  sion  of  the  pleader,  and  that  general 

55§.  i.  Arkansas.  —  In  Pine  bluff  statements  of  facts,  as  a  rule,  are  con- 
Water,  etc.,  Co.  V.  Pine  Bluff,  62  Ark.  trolled  by  specific  facts  disclosed  in  the 
196,  the  court  said:  '*  The  *  Code  of  pleading;  Gum-Elastic  Roofing  Co. 
Practice  in  Civil  Cases  *  and  its  amend-  v.  Mexico  Pub.  Co.,  140  Ind.  158;  Repp 
ments    *    *    *    were  not  intended  as  v.  Lesher,  27  Ind.  App.  360;  Hunting- 
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ton  V.  Boyd,  25  Ind.  App.  250;  Cleve- 
land, etc.,  R.  Co.  V.  Shrum,  24  Ind. 
App.  96;  Taggari  v,  Kem,  22  Ind.  App. 
271. 

Indian  Territory,  —  Kemp  r.  Jen- 
nings, (Indian  Tcr.  1901)  64  S.  W.  Rep. 
616:  Cox  V.  Snroflford  Bros.  Dry  Goods 
Co.,  2  Indian  Ter.  61. 

Iowa.  —  Kelly  v.  Fejervary,  11 1  Iowa 
693;  Robinson  v,  Berkey,  100  Iowa 
136. 

Kansas,  —  Atchison,  eic,  R.  Co.  v. 
Atchison  Grain  Co.,  (Kan.  1902)70  Pac. 
Rep.  933,  in  which  case  it  was  said 
thai  the  essential  facts  of  a  cause  of 
action  or  defense  should  be  unequivo. 
cally  alleged,  and  that  where  the  aver- 
ments are  conditional,  contingent,  or 
conjectural,  they  are  insufficient.  Ire- 
ton  V.  Ireton,  50  Kan.  92;  Townsend 
V.  Burr,  9  Kan.  App.  810. 

Kentucky,  —  Bennett  v.  Lewis,  (Ky. 
1902)66  S.  W.  Rep.  523;  Lexington  v. 
Board  of  Education,  (Ky.  1901)  65  S. 
W.  Rep.  S27;  Overley  v.  Given,  (Ky. 
1899)  52  S.  NV.  Rep.  1059;  Brookville 
R.  Co.  V.  Byron,  (Ky.  1899)  50  S.  W. 
Rep.  530:  Wakefield  v.  (Jeorgetown 
First  Nat  Bank,  (Ky.  1897)  40  S.  W. 
Rep.  921:  Ryan  v.  Middlesborough 
Town  Land  Co.,  106  Ky.  181;  Shirley 
V,  Stephenson,  104  Ky.  518. 

Minnesota,  —  Esch  :/.  White,  82  Minn. 
462;  Carlson  v.  Presbyterian  Board  of 
Relief,  67  Minn.  436. 

Missouri.  —  Mallinckrodt  Chemical 
Works  1/.  Nemnich,  169  Mo.  388;  Nagel 
V.  Lindell  R.  Co.,  167  Mo.  89;  Sidway 
V.  Missouri  Land,  etc.,  Co.,  163  Mo. 
342;  Hand  v.  St.  Louis,  158  Mo.  204; 
SchifTman  v.  Schmidt,  154  Mo.  204; 
Wetmore  v.  Crouch,  1 50  Mo.  671 ;  Placke 
V.  Union  Depot  R.  Co.,  140  Mo.  634. 

A^i'braska.  —  Bennett  i'.  Bennett, 
(Neb.  1902)  91  N.  W.  Rep.  409:  Slate 
7'.  Osborn,  60  Neb.  415;  Wabaska 
Electric  Co.  v.  Wymore,  60  Neb.  199; 
Woodward  v.  State,  58  Neb.  598: 
Markey  v.  School  Dist.  No.  18,  58  Neb. 

479. 

AVtc    York.  —  Withe rbee  v.    Meyer, 

168    N.    Y.    64T;    Kittinger   v.    Buffalo 

Traction  Co.,  t6o  N.  Y.  377  ;  McKee  v, 

Jessup.  62  N.  Y.  App.  Div.  143;  Bush 

V.  Coler,  60  N.  Y.  App.  Div.  56,  affirmed 

170  N.  Y.   587  ;  Waire  v.   Aborn.  60  N. 

Y.  App.   Div.   521;  Sampson   v.   Grand 

Rapids  School  Furniture  Co.,  55  N.  Y. 

App.     Div.    163:    Grnen    v.     P^abody 

Education   Fund,   51  N   Y.  App.   Div. 

605,    mrrsinQ    29    Misc.    (N.    Y.)    203; 

Kent   V.   North    Tarrytown,   50  N.   Y. 


App.  Div.  502;  Park,  etc.,  Co.  v.  Na- 
tional Wholesale  Druggists'  Assoc.,  30 
N.  Y.  App.  Div.  508;  Sbarboro  v. 
Health  Dept..  26  N.  Y.  App.  Div.  177: 
Frank  v.  Forgotston,  (N.  Y,  City  Ct. 
Gen.  T.)  30  Misc.  (N.  Y.)  816;  Grob 
V.  Metropolitan  Collecting  Agency, 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 
314;  Villias  V.  Stern.  (N.  Y.  City  Ct. 
Gen.  T.)  24  Misc.  (N.  Y.)  380,  wherein 
it  was  said  that  whatever  else  may 
be  inserted  in  the  pleading  by  way  of 
allegation,  beyond  the  statement  of 
facts  sufficient  to  constitute  a  cause 
of  action,  may  be  disregarded  as  sur- 
plusage, as  the  rules  of  pleading  re- 
quire only  that  a  good  cause  of  action 
appear;  Henriquesr.  Osborn  Memorial 
Home,  (Supm.  Ct.  Spec.  T.)  22  Misc. 
(N.  Y.)  653;  Van  Dyke  v.  Gardner,  (N. 
Y.  City  Ct.  Gen.  T.)  21  Misc.  (N.  Y.) 
542;  Ralli  7/.  Equitable  Mut.  F.  Ins. 
Co.,  (Supm.  Ct.  App.  T.)  16  Misc.  (N. 

Y.)  357. 

Ohto  —  Shaw  V.  Foley,  62  Ohio  St. 
30;  Kerr  v.  Bellefontaine,  59  Ohio  St. 
446;  Fargo  Gas  Light,  etc.,  Co.  v. 
Greer,  10  Ohio  Cir.  Dec.  164. 

South  Carolina,  —  Timmonsville 
Bank  v.  Fidelity,  etc.,  Co.,  120  Fed. 
Rep.  315. 

South  Dakota,  —  Iowa,  etc..  Tele- 
phone Co.  V.  Sohamber,  15  S.  Dak.  588. 

Washin^j^ton.  —  Livingstone  v.  Lov- 
gren,  27  Wash.  T02;  Bay  View  Brew- 
ing Co.  V,  Grubb,  24  Wash.  163,  the 
court  holding  that  the  law  does  not 
countenance  pleading  conclusions  in- 
stead of  alleging  facts  under  the  pro- 
visions of  the  code,  but  when  the  fact 
embodies  a  conclusion,  the  provisions 
of  the  code  are  not  violated;  Harris  v, 
Halverson,  23  Wash.  779. 

Wisconsin.  —  South  Milwaukee  Co. 
V.  Murphy,  112  Wis,  614;  Benolkin  v. 
Guthrie,  iii  Wis.  554. 

Ploading  Written  InBtrnmenti.  —  Un- 
der the  rules  of  code  pleading  it  is  not 
necessary  to  set  out  in  hac  verba  writ- 
ten instruments  sued  on.  They  may 
be  set  out  according  to  their  legal 
effect.  Anderson  v.  Gaines,  156  Mo. 
664;  Timmonsville  Bank  v.  Fidelity. 
etc.,  Co.,  120  Fed.  Rep.  315. 

Distinction  Between  Affidavit  and  Plead- 
ing. —  In  an  affidavit  (he  evidence  es- 
tablishing a  fact  and  not  a  conclusion 
of  fact  drawn  from  the  evidence  must 
be  set  forth,  while  a  pleading  need 
contain  simply  a  statement  of  fact  and 
not  the  evidence  to  establish  it.  Spies 
%).  Munroe,  35  N.  Y.  App.  Div.  527. 

26 


COGNOVIT. 

560.    I.  Dsrarmoir  ahs  Oekebal  Pbihciplxs.  —  See  note  f . 

563.    m.  When  Oivzir.  —  See  note  2. 

504.    V.  JiTDOilEHT  —  1.  When  and  How  Entered.  —  See  notes 

3»4- 

560.     1.  Utah.  —  The  entry  of  judg-  notes.     Odell  ?'.  Reynolds,  (C.  C.  A.) 

mcnt  by  cogrtoznlactianfm  can  cxisi  only  70  Fed.  Rep.  656, 

by    statutory    authority,    and    is    not  563.     2.   In    Kentacky    an    answer 

recognized   by   the  statutes  of  Utah,  signed  and  sworn  10  before  the  suit  is 

Utah  Nai.  Bank  v.  Sears,  13  Utah  172.  begun  is,  in  efifect,  only  a  power  of  at- 

Beleaae  and  Waiver  of  Errors  by  Cog-  torney  to  confess  judgment,  and  does 

novit. — A  cognovit  following  a  power  not  give  to  the  court  jurisdiction  of 

contained  in  a  warrant  of  attorney  and  the   person  of  the  defendant    or  au- 

expressly  releasing  all  errors  interven-  thorize  judgment.     Aultman,  etc.,  Co. 

ing  in  entering  judgment  is  conclusive  v.  Mead,  (Ky.  1901)  60  S.  W.  Rep.  294: 

against  the  defendant  after  judgment,  Hudson    v.   McMahon,  (Ky.    1809)  50 

unless  for  lack  of  jurisdiction  in  the  S.  W.  Rep.  25Q. 

court  to  enter  judgment,  or  of  power  In  Texas  no  acceptance,    waiver  of 

under  the  warrant  to  confess  the  judg-  service,   or    agreement   for  judgment 

ment.     Krickow  v.  Pennsylvania  Tar  can  lawfully  be  made  until  after  suit  is 

Mfg.  Co.,  87  III.  App.  653.  filed.     O'Neal  v.  Clymer,  21  Tex.  Civ. 

A  Cognovit  Oiven  by  a  Minor  is,  it  App.  386. 

seems,   binding   upon  him,  unless  in  Cognovit  Signed  Before  Date  of  Judg- 

his  application  to  open  judgment  he  ment.  —The    fact    that  a  cognovit  is 

offers  to  do  equity  himself.     Krickow  signed  and   sworn  to  on  the  evening 

V.   Pennsylvania  Tar  Mfg.  Co.,  87  111.  preceding  the  day  on  which  the  judg- 

App.  653.  ment  can  be  entered  under  the  warrant 

Hame    of   Defendant.  —  A    cognovit  of  attorney,  when  it  is  not,  in  fact,  filed 

confessing  judgment  against ''A.  Bern-  until  said  latter  day,  will  not  render 

stein  &  Company,  a  corporation,*'  was  the  judgment  invalid.     Blake  v.  State 

held  not  10  authorize  the  entry  of  a  Bank,  178  111.  1^2^  affirmed  *j%  III.  App. 

judgmentagainst  A.  Bernstein.     Bern-  166, 

stein  V.  Curran,  99  111.  App.  179.  564.    8.  In  Illinois  it  seems  that  a 

Verbal  Anthority  to  enter  judgment  is  judgment  on  a  cognovit  may  be  en- 

not  an  appearance  in  the  action  or  a  tered  in  vacation  by  the  clerk,  but  not 

power  of  attorney  to  confess  judgment,  by  the  court  through  its  judge.     Pond 

Siskiyou   County   Bank   v,   Hoyt,  132  v.  Simons,  17  Ind.  App.  84.     See  also 

Cal.  81.  Cassem   v.   Brown,  74   111.  App.   346; 

The  Caption  of  a  cognovit  is  not  such  Browne   v.   Cassem,  74  111.  App.  305; 

an  essential  pan  thereof  that  the  judg-  Shepherd  v.  Wood.  73  III.  App.  486. 

ment   must  be  voided  by  reason  of  a  Before  Betnm  of  Citation.  —  The  court 

defective   recital  therein.     Cassem  v.  may  enter  judgment  on  the  day  a  pe- 

Brown,    74  III.  App.  346;   Browne  v.  titton  is  filed,  the  citation  seived,  and 

Cassem,  74  111.  App.  305.  confessionof  judgment  made,  although 

One  Cognovit  for  Several  Cftnaes  of  Ae-  the  citation  requires  the  defendant  to 

tion.  —  Where    the    defendant    gave  appear  at  the  next  succeeding  term, 

several  notes,  each  accompanied  by  a  Cruger  v.  Sullivan,  11  Tex.  Civ.  App. 

warrant  of  attorney,  and  the  several  377. 

causes  of  action  arising  thereupon  were  4.  In  Dlinois  the  established  practice 

joined  in  one  action,  it  was  held  that  in  case  of  the  confession   of  a  judg- 

judgment  might  be  confessed  upon  the  ment  in  vacation  in  a  court  of  record 

filing  of  one  cognovit  covering  all  (he  requires  the  plaintiff  to  file  with  the 
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S0S.    8.  Againft  Copartnen.  —  See  note  3. 

clerk  of  the  court  a  declaration  upon  tained  in  a  lease,  the  filing  of    the 

his  cause  of  action,  the  warrant  of  at-  declaration,    lease,    and    warrant    of 

torney  authorizing  the  confession  of  attorney,  an  affidavit  of  ils  execution, 

judgment,  an  affidavit  proving  the  ex-  and   the    cognovit,  present  a  case  of 

ecution  thereof,  and  a  cognovit,  where*  jurisdiccioo.     Fields  v.  Brown,  i88  111. 

upon  the  clerk  enters  judgment.     D^s-  tii. 

noyers  Shoe  Co.  v.  Litchfield  First  Nat.  565*    8.  See  Cassem  v.  Brown,  74 

Bank,  18S  III.  312.  111.  App%  346;  Browne  v.  Casstni,  74 

In  the  case  of  a  judgment  entered  in  III.  App.  305;  Davenport  Mills  Co»  v. 

open  court  by  virtue  of  a  power  con-  Chambers,  146  Ind.  I56. 


COMMITMENTS. 

567.  1.  DSFIHITIOH.  —  See  note  i. 

568.  IL    COMXITMENTB  70B  Tbial — 1.  When    Made.  —  See 
note  2. 

a76.     m.  AOTHOXITT  AVD  JUBIBDIOTIOH.  —  See  note  3. 
S71.    See  note  i. 

17.  Wabbavt  or  CoxximBVT,  ob  KirTixiiB  —  1.  Veoes- 
lity  of' —  Ib  Writing.  —  See  note  2. 
S73.    See  note  r. 

9€7*    1.  A  OommitniMit  Ii  a  Wamuit,  except  ooe  of  which  a  justice  of  the 

order,  or  process  by  which  a  court  or  peace  has  jurisdiction,  and  there  is  no 

maf^istrate  directs  a  ministeriai  officer  grand  jury  in  session  at  the  time,  and 

to  take  a  person  to  prison  and  detain  one  will  not  be  impaneled  in  the  near 

him  there.     People  v.  Hagan,  170  N.  future.     To  do  so  is  an  abuse  of  power 

Y.  46;  Howard  v.  U.  S..  (C.  C.  A.)  75  in  the  committing  magistrate,  and  the 

Fed.  Rep  986.  accused  is  entitled  to  redress  by  habeas 

A   Mlttimcui   After   OcniTiotieii   is,  in  corpus.     State  v.  Sargent,  71  Minn.  28. 

criminal  cases  similar  to  an  execution  Oonrt  of  Common  Pleas.  —  In  OAio  the 

after  judgment  in  a  civil  case.     It  is  a  authority  of    the   Court  of    Common 

final  process  for  carrying  into  eflfect  the  Pleas  to  commit  the  defendant  in  a 

final  judgment  of  the  court.    Scott  v,  bastardy  proceeding  for  failure  to  com- 

Spiegel,  67  Conn.  349.  ply  with  an  order  requiring  him  to  give 

MS.    8.  In  re   Crandall,   59   Kan.  bond  for  the  maintenance  of  the  child 

671.  and  payment  of  the  costs  is  not  con- 

Te  Vest  Bnsuhig   Tom.—  In    Texns  fined  to  the  time  or  term  at  which  the 

the  accused  may  be  committed  by  a  order  is  made.      Ailing  v.   State,  10 

justice  of  the  peace  to  the  next  ensuing  Ohio  Cir.  Dec.  260. 

lerm  of  the  District  Court,  all  hough  971.    1.  See  Hall  v.  State,  130  Ala. 

the  District  Court  is  then  in  session,  if  139. 

the  grand  jury  for  the  term  has  been  S.  Traofoript  in  Idea  of  Mitttmw.  —  In 

discharged  by  that  court.     £xp.  Glas-  OAic,  where  a  prisoner  is  brought  from 

cow,  (Tex.  Crim.   1901)  64  S.  W.  Rep.  one  city  to  another  to  serve  a  term  in 

1053.  the    workhouse,    a    mittimus    is    not 

CommltBieBt  <^  Witnen.  —  An  exam-  necessary   when  the  officer    bringing 

ining    magistrate    has    no    authority  the  prisoner  has  a  transcript.    In  re 

under  Code  Crim.  Pro.  N.  Y.,  §§  215.  Workhouse,  5  Ohio  Dec.  574.     Compare 

216,  to  commit  a  witness  for  failing  to  Edis  v,  Butler,  11  Ohio  Dec.  245. 

give  **  a  written    undertaking "  with  ((73.     1.  Bugbee   v.    Boyce,   68  Vt. 

sureties  that  he   will  forfeit  a  stated  311,  holding  that  an  officer  is  justified 

sum  if  he  fails  to  appear  at  the  trial,  in  executing  a  warrant  of  commitment 

when  the  magistrate  has  no  reason  to  that  is  good  upon  its  face, 

believe  from  the  proof  that  such  wit-  A  Copy  of  an  Order  or  Warrant  of  Oom- 

ness  is  not  an  accomplice  in  the  com-  mitment  furnished  by  a  United  States 

mission  of  the  crime  charged.     People  marshal  or  clerk  to  the  warden  of  a 

V,  Pettit,  (Supm.  Ct.  Spec.  T.)  19  Misc.  penitentiary  is  merely  evidence  of  the 

(N.  Y.)  280.  judgment  and  sentence  of  the  court  and 

570.    8.  MagistratO.  —  Xtl  Minnesota  the  mittimus  issued  thereunder,  and 

a  magistrate  should  not  hold  the  ac^  Rev.  Stat.  U.  S.,  §  1028,  makes  this 

cused  10  await  the  action  of  the  grand  evidence  of  a  regular  court  judgment 

jury  when  the  evidence  does  not  show  and  mittimus  sufficient  authority  and 

that  any  offense  has  been  committed  protection  to  the  warden.    The  wmrdea 
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•179.     Yerbal  Wuraat.  —  See  note  3. 

•578.    2.  Requiutesof — a.  As  to  Form  —  (i)  Generally.-^ 

See  notes  4,  5. 

575.  (5)  Indorsement  of  Order  of  Commitment  on  Depositions. 
—  See  note  2. 

576.  b.  As  TO  Substance  —  (i)  Generally.  —  See  notes  2,  3. 
•577,     (2)  Jurisdiction  and  Authority.  — See  note  i. 


is  noi  required  to  go  beyond  this  copy 
in  satisfying  himself  of  the  validity  of 
the  sentence  against  the  prisoner. 
Howard  v,  U.   S.,  (C.  C.  A.)  75  Fed. 


Rep.  986. 
572.    3. 

Miss.  379. 


Lunenberger   v.    State,   74 


575.  2.  California,  —  A  case  will 
not  be  reversed  because  there  is  no 
formal  commitment  from  the  justice 
of  the  peace  running  lo  the  sheriff,  as 
required  by  Pen.  Code  Cal..  §§  S76, 
877.  Il  is  sufficient  that  the  defendant 
was  originally  committed  to  the  cus- 


Commitmeiit  After  A4Joani]nent  of  Court,  tody  of  the  sheriff  by  an  order  indorsed 

—  A  judgment  of  conviction  is  not  void  upon   a   warrant   of  arrest  and  afier- 

because  a  justice  of  the  peace  fails  to  wards  by  an  order  indorsed  upon  the 

issue  a  wiiiof  commitment  on  the  day  complaint.     The  question  whether  the 

of  its  rendition,  and  though  his  court  sheriff  is  properly  holding  the  defend- 


is  adjourned  it  is  his  duty  on  demand 
of  the  people  to  issue  a  writ  of  com- 
niltmeiit,  although  the  period  of  the 
sentence  has  expired,  as  ihe  judgment 
of  conviction  can  be  satisfied  only  in 
this   way.     Mann  v.  People,  16   Colo. 

App.475. 
Mittimas     Within    Beasonable    Time 

After  Sentenoe.  —  A  justice  of  the  peace 


ant  is  material  only  during  the  time 
that  the  officer  is  so  holding  him.  Peo- 
ple V.  Sehorn,  116  Cal.  503. 

Where  Amended  Outside  of  Preoinet.  — 
Where  a  defective  certificate  of  a  com- 
milting  magistrate  indorsed  upon  the 
depositions  taken  at  the  examining 
trial  was  permitled  to  be  amended  by 
the   District  Court  at  the  county  seal 


may,  within  any  reasonable  time  after  outside  of  the  prednct  of  the  commit- 

conviction  and  sentence,  issue  a  mitti-  ting  magistrate  and  outside  of  the  pre- 

mus   to   enforce   his  judgment,   even  cinct  where  the  examination  was  had, 

though  his  court  has  been  adjourned  it  was  held  not  to  be  error,  as  the  juris- 

without  day.     While  the  judicial  officer  diction  of  justices  of  the  peace  in  pre- 

could    no   longer  act,   the   ministerial  liminary  examinations  is  not  limited 

officer    remains    and     may     lawfully  to   the   precincts   for   which   they  are 

perform  that  duty.     Scott  v,  Spiegel,  elected.       State    v.    McGann,    (^Idaho 

67  Conn.  349.  Ky)  66  Pac.  Rep.  823. 


Onr  Hundred  and  Five  Days  After 
Judi^ment.  —  The  failure  of  a  justice  to 
issue  a  mittimus  immediately  or  within 


576.  2.  Snffloiency  of  Mittimot.  — 
Where  the  record  shows  that  the  mitti- 
mus sets  foith  the  offense,  the  plea. 


a  reasonable  time  upon  the  defendant's    and  the  order  that  the  respondent  give 


failure  to  pay  or  replevy  a  fine  ad- 
judged against  him  does  not  render 
the  mittimus  void  if  issued  one  hun- 
dred and  five  days  after  judgment. 
Pritchett  v.  Cox,  154  Ind.  108. 

573.  4.  Most  Be  Certified.  -—  In  New 
York  a  certificate  of  conviction  must 
be  made  by  the  magistrate  before 
whom  the  case  is  tried  or  by  the  clerk 


recognizance  or  stand  committed  until 
the  order  is  performed,  it  conforms, 
substantially,  to  Pub.  Laws  R.  I.,  c. 
59S,  ^  20  (Gen.  Laws  R.  I.,  c.  229,  §  20). 
Douglass  V.  Barber,  18  R.  1.  459. 

8.  Probable  Cause.  —  Where  the  com- 
mitting magistrate  used  the  word  "  sus- 
pect "  instead  of  '*  believe  **  in  certify- 
ing  an  offense  which  had  been   com- 


of  the  county  with  whom  it  is  filed,  as  mitted,  and  (hal  there  was  just  cause 

provided  by  Code  Crim.   Pro.  N.  Y.,  to  **  suspect  **  the  accused  to  be  guilty 

ki  723,  otherwise  it  is  void.     People  v.  thereof,  it   was  held  to  be  a  sufficient 

Whitney,  (County  Ct.)  22  Misc.  (N.  Y.)  finding  of  probable  cause.     People  r. 

226.  Sutherland,  104  Mich.  468. 

5.  AMittimoB  Is  Not  Void  because  of  .    577.     L  People  v.  Wilson,  88  Hun 

an  irregularity  in  omitting  the  seal  of  (N.    Y.)     258;     People     v.     Whitney, 

the   court.     Webber   v.    Harding,    155  (County   Ct.)    22    Misc.    (N.   Y.)  226; 

Ind.  408.  Com.    v.    May,   24   Pa.   Co.   Ct.    546. 
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a77. 

note  2. 

578. 
S79. 


(3)  Proceedings    Before    Magistrate   or    Court.  —  See 

(4)  Recital  of  Offense.  —  See  notes  3,  4. 
See  notes  i,  2. 

See  note  i. 

(5)  Conclusion  —  Term  of  Commitment,  —  See  note  4. 


Compare  People  v.  Workhouse,  (Supm. 
Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  639. 

Warrant  Held  Sufficient.  —  A  warrant 
of  commitinenc  which  shows  that  a 
person  was  charged  with  having  been 
found  intoxicated  and  with  having  re- 
fused to  disclose  where  the  liquor  was 
obtained,  after  a  conviction  under  Rev. 
Laws  Vt..  §  3812,  as  amended  by  Acts 
1888,  No.  36  (Stat.  Vt.  1894,  §  4477).  »s 
sufficient  to  show  that  the  justice  had 
jurisdiction  to  issue  the  warrant  of 
commitment  for  such  failure  to  dis- 
close, under  No.  127  Acts  1884, 
No.    127.      Bugbee   v.   Boyce,   68   Vt. 

3". 
577.    8.  Kittery  v.   Dixon,  96   Me. 

368. 

8.  See  People  v.  State  Reformatory, 
etc.,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N. 
Y.)233. 

Language  of  Statnte.  —  A  commitment 
which  Slates  that  the  accused  is  held 
as  a  '*  disorderly  person,"  is  sufficient, 
as  the  statute  defines  who  '*  disorderly 
persons"  are.  Matter  of  Newkirk, 
(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 

404. 

4.  See  People  v.  Webster,  86  Hun 
(N.  Y.)  68. 

Insnffldent  Commitment.  —  A  warrant 
of  commitment  stating  merely  that  the 
accused  is  charged  with  violating  a 
certain  section  of  a  statute  which  de- 
nounces different  acts  is  insufficient  in 
the  absence  of  any  statement  of  a  par> 
ticular  acl.     People  v.  Hagan,  170  N. 

Y.  46. 

A  Statement  of  Speciflo  Faets  in  Detail 
in  a  commitment  for  trial  is  unneces- 
sary. It  is  sufficient  to  state  with  rea- 
sonable clearness  the  nature  of  the 
offense  with  which  the  person  is 
charged  and  conclusions  of  fact,  in 
general  language,  justifying  his  de- 
lention  on  such  charge.  State  v. 
Huegin,  no  Wis.  189,  citing  4  Encvc. 
OF  Pl.  and  Pr.  577,  578. 

(^78.  1.  Essential  Elements.  —  It  is 
sufficient  to  set  out  the  essential  parts 
of  the  judgment,  to  wit:  the  guilt  of 
the  defendant,  the  amount  of  the  fine 
determined,  and  that  it  is  adjudged 
that  he  be  committed  to  jail  until  the 


fine  and  costb  are  paid  in  full.  Fun- 
derburk  v.  State,  (Tex.  Crim.  1901)  64 
S.  W.  Rep.  1059,  which  case  was  de- 
cided under  Code  Crim.  Pro.  Tex.,  art. 

977- 
A  General  Description  of  the  Crime  for 

which  the  prisoner  is  committed  is  all 

that   the  statute  contemplates.     ///  re 

Thayer,  69  Vt.  314. 

The  Date  of  an  Offense  is  one  of  the 
essential  particulars  of  the  description 
thereof,  and  is  required  to  be  inserted 
in  a  certificate  of  conviction.  Matter 
of  Brown,  (Supm.  Ct.  Spec.  T.)  19 
Misc.  (N.  Y.)  692. 

2.  See  People  v,  Sloan,  39  N.  Y.  App. 
Div.  265;  People  v.  Wood.  (County  Ct.) 
66  N.  Y.  Supp.  1123. 

A  Certifloate  of  Conyletion  for  Petit 
Laroeny  is  sufficient  in  iVe-v  York,  with- 
out stating  the  person  from  whom  the 
property  was  taken  or  specifying  the 
articles  stolen.  People  v.  Markell, 
(County  Ct.)  22  Misc.  (N.  Y.)  607, 
which  case  was  decided  under  Code 
Crim.  Pro.  N.  Y.,  §  721. 

579,  1.  Where  the  Proceeding  Is  a 
Summary  One,  had  before  a  justice  of 
the  peace  sitting  as  a  magistrate,  the 
common-law  rule  applies,  and  the  evi- 
dence upon  which  it  was  had  must  ap- 
pear. But  under  Gen.  Stat.  N.  J.,  p. 
2497.  par.  97,  this  rule  does  not  apply 
in  summary  convictions  in  police 
courts  of  cities  of  the  first  class.  Kolb 
V.  Boonton,  64  N.  J.  L.  163. 

4.  People  V.  Anthony,  (Supm.  Ct. 
App.  Div.)  25  Civ.  Pro.  (N.  Y.)  410. 
See  also  People  v.  Webster,  92  Hun 
(N.  Y.)  378. 

Where  Statnte  Limits  Term.  —  It  is 
well  to  specify  the  extent  of  the  im- 
prisonment to  be  imposed  upon  the  de- 
fendant, in  the  event  of  his  failure  to 
pay  the  fine  and  costs,  but  failure  to 
do  so  is  immaterial  where  the  statute 
limits  and  makes  certain  the  extent 
of  the  punishment.  J*^x  p.  Brady,  70 
Ark.  376. 

Where  Commitment  Is  Merely  Coercive. 
—  Where  the  commitment  is  not  puni- 
tive, but  purely  civil  and  coercive  in 
character,  to  compel  restitution  or  per- 
formance to  the  party  injured,  it  should 
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980.    8.  DefMtiva  Warrant  —  a.  Effect  of.  —  See  note  i. 
581.    b.  Amendment  of.  —  See  note  i. 

V.  Beyibw  ov  Habxab  Cobpvs—  J«ziidi0ti€a.  —  See  note  3. 
983,     Probftbla  Caue.  —  See  note  I. 

in  terms  be  for  a  time  no  longer  than  Ml*    1.  Cl^M/ar^  People  v.  Webster, 

sufficient  to  compel  the  performance  of  92  Hun  (N.  Y.)  378. 

the  act  required.    Clark  v.  Parker,  70  8.  Ex  /.  Foote,  70  Ark.  12;  McFar- 

III.  App.  233.  land  t/.  Donaldson,  115  Ga.  567;  State 

ftSO.     1.  Matter    of    Landreth,    55  v.  Matter,  78  Minn.  377:  Ex  p.  Neet, 

Kan.    147,  holding  that  another  war-  157  Mo.  527:  ^x/.  Smith,  135  Mo.  223; 

rant  may  be  issued ;  In  re  Thayer,  69  People  v.   New  York  State  Reforma- 

Vt.  314.  tory,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N. 

Whsre  the  Defendant  Ii  Committed  Ibr  Y.)  92;  People  v.   Flynn,  (Supm.   Cc. 

the  Nonpayment  of  Alimony  the  commit-  Spec.  T.)  37  Misc.  (N.  Y.)  90;  Matter  of 

ment  if  fatally  defective,  unless  either  Casey, -27  Wash.  686;  In  re  Lewis,  IT4 

it  or  the  order  authorizing  it  specifies  Fed.  Rep.  963. 

the  amount  of  alimony  to  be  paid,  and  The  Inquiry  on  a  Writ  of  Habeas  Oor- 
the  amount  of  costs.  Jernee  v.  Jernee,  pni  ordinarily  relates  to  the  question  of 
54  N.  J.  Eq.  657.  jurisdiction  only,  and  while  the  pro- 
Error  in  Degree  of  Oifenie.—  Where  ceeding  may  be'entirely  legal  in  form, 
the  defendant  is  committed  to  await  the  want  of  jurisdiction  will  render  it 
the  action  of  a  grand  jury  on  the  charge  void.  But  where  the  proper  jarisdic- 
of  grand  larceny,  and  the  matter  is  re-  tion  is  established,  the  proceedings  will 
ferred  by  that  body  to  a  court  of  special  stand  the  test  of  the  writ,  however 
sessions  to  be  disposed  of  as  petit  lar.  irregular  they  may  have  been.  In  re 
ceny,  and  he  is  convicted  of  that  crime,  Fitton,  68  Vt.  297.  See  also  Miskim- 
he  is  not  entitled  to  his  discharge  on  mins  v.  Shaver,  8  Wyo.  392. 
habeas  corpus  because  the  committing  The  defendant  is  not  entitled  to  a 
magistrate  erred  in  sending  the  case  to  writ  of  habeas  corpus  to  review  the 
the  grand  jury,  instead  of  to  a  court  warrant  of  commitment  on  the  ground 
of  special  session.  People  v.  Hayes,  that  the  accused  was  illegally  or  forci- 
(Supm.  Ci.  Spec.  T.)  38  Misc.  (N.  Y.)  bly  brought  within  the  jurisdiction  of 
163.  the  court.  If  the  court  has  competent 
AClarieal  Error  in  the  Date  of  a  War-  jurisdiction  of  the  crime  with  which 
rant  of  Commitment,  such  as  inserting  the  accused  stands  charged,  full  force 
March  15,  1885,  when  it  is  apparent  will  be  given  to  the  judgment  notwith- 
that  it  should  have  been  1895,  is  imma-  standing  the  arrest  was  made  without 
terial.  Error,  irregularity,  or  want  of  a  warrant.  People  v.  City  Prison 
form  is  no  objection;  nor  is  any  defect  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 
which  may  be  amended  or  cured  by  a  635. 

further  entry  on   motion.     People  v.  Legality  of  Judgment  of  Coort  XartiaL 

Markell,  92  Hun  (N.  Y.)  286.     See  also  — The  sentence  of  a   court   martial. 

Com.  V,  Peach,  170  Pa.  St.  173.  when  approved  by  the  reviewing  au- 

The  Formal  Words  "Against  the  Form  thority  of  last  resort,  cannot  be  revised 

of  the  Statute  in  That  Case  Made  and  Pro-  by   the  civil  courts  save  only   when 

Tided"  need  not  appear  in  the  commit-  void   because  of  an  absolute  want  of 

ment.     If  the  commitment  shows  that  power,  and  not  merely   voidable  be- 

the  accused  is  held  for  trial  for  a  crim-  cause  of  the  defective  exercise  of  the 

inal  offense,  the  unavoidable  inference  power  possessed  by  the  court  martial, 

is  that  the  act  charged  took  place,  if  at  Carter  v.  McClaughry,  183  U.  S.  365. 

all,  contrary  to  law.     State  v,  Huegin,  M9«     1.  Idaho  Statute.  —  Rev.  Stat, 

no  Wis.  189  Idaho,   ^^   8354,  subsec.  7,   authorizes 

Defective  Copy  of  Mittimus.  —  A  prison-  the  issuance  of  a  writ  of  habeas  corpus 

er*s  detention  is  not  rendered  unlawful  and  discharge  of  the   prisoner,  when 

by  reason  of  a  defect  in  the  copy  of  the  commitment  is  *'  without  reasoaa- 

the  mittimus  furnished  to  the  warden  ble  or  proper  cause,"  even  if  the  pro- 

by    the    marshal    in     delivering    the  ceedings  and  commitment  be  regular 

prisoner,  as  provided  by  Rev.  Stat.  U.  upon  their  face.     In  re  Levy,  (Idaho 

S.,  §  1028.     Howard  v.  U.  S.,  (C.  C.  A.)  1901)  66  Pac.  Rep.  806. 

75  Fed.  Rep.  986.  Beview  of  ETidaneo.  —  Where    there 
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583.     VI.   COXMITMENTS  OF  MINORS  —  Approyal  of.  —  bee  note  3. 

is  evidence  tending  to  show  probable  sentence  and  releases  him  during  good 
cause,  the  court  cannot,  on  habeas  cor-  behavior,  but  afterwards  commits  him 
pus,  weigh  the  evidence  to  determine  to  a  reform  school,  a  commitment  set- 
the  guilt  or  innocence  of  the  accused,  ting  out  the  facts  is  not  void  because  it 
In  re  Chambcrlin,  6s  Kan.  866,  6i  Pac,  is  not  entered  on  the  order  books  of  the 
Rep.  805;  In  re  Gilmore,  61  Kan.  857,  court  in  the  absence  of  a  demand  by 
58  Pac.  Rep.  961.  the  parent  or  guardian  to  have  it  so 
58SI.  8.  Commitment  Signed  by  Judge  entered,  as  a  commitment  signed  by 
—  Entry  of  Beoord.  —  Where  a  minor  ap-  the  judge  is  itself  a  record  of  the  pro- 
pears  in  open  court  with  counsel  and  ceedings,  whether  entered  on  the  order 
enters  a  plea  of  guilty  to  a  charge  of  books  01  not.  i.ee  v.  McClelland,  157 
grand  larceny,  and  the  court  withholds  Ind.  84. 
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COMPLAINTS  AND  PETITIONS 

IN  CODE  PLEADING. 

AS  8.    I.  iHTBODircTOBT  — '  2.  Contents.  —  See  note  3. 
591  •    n.  Title  —  2.  Designation  of  Court.  —  See  note  i. 
S93.    3.  Naming  County.  —  See  note  i . 

4.  Specifying  Names  of  Parties.  —  See  note  2. 
«I94:«     Bapeatliig  Namet  In  Body  of  Complaint.  —  See  note  I . 

595.  6.  Representative  Parties  (sec  also   Parties  to  Ac- 
tions) —  a.  Generally.  —  See  note  2. 

596,  Allegationi  in  Body  ControL  —  See  note  2. 

ft8§«    8.  KaniM.  —  A  petition  slates  made  at  any  time  before  judgment, 

a  cause  of  action  when  it  contains,  in  even  in  the  District  Court  on  appeal; 

accordance  with  Code  Civ.  Pro.  Kan.,  and  although  it  is  the  better  practice  to 

§  87,  the  name  of  the  court,  the  county  call  the  attention  of  the  court  to  the 

in   which  the   action  is   brought,   the  defect  by  motion,  yet  it  may  be  raised 

name  of  the  parties  plaintifi  and  de-  by  plea  as  well.     Small  v,  Sandall,  48 

fendant,  followed  by  the  word  '*  pe-  Neb.  318.     See  also  Names. 

tition,"  a  statement  of  the  facts  consti-  594.      1.    Eiseley    v.    Taggart,    52 

tuting  the  cause  of  action,  in  ordinary  Neb.  658:  Deadwooid  First  Nat.  Bank 

and  concise  language  and  without  rep-  v,   Hattenbach,    13  S.  Dak.   365.     See 

etition,  and  a  demand  of  the  relief  to  also  Hall  v.  Johnson,  (Tex.  Civ.  App. 

which  the  plaintiff  supposes   himself  1897)  40  S.  W.  Rep.  46. 

entitled.      Kemper    v.    Lord,   6   Kan.  d95.    2.  See    Craighead    v.    Bruff, 

App.  64.  (Tex.   Civ.  App.  1900)  55  S.  W.  Rep. 

591.     1.  Citizens'    St.    R.    Co.    v.  764. 

Shepherd,   (Ind.  App.  1902)  65  N.  E.  596.    2.  Indiana.    —    See    Hall    r. 

Rep.  765.  Ferguson,  24  Ind.  App.  532. 

Addreoing   Petition   to    Conrt.  —  In  Kentucky,  —  Clift  r.  Newell,  104  Ky. 

Texas  it  is  preferable  to  address  the  396,  in  which  case  the  court  held  that 

petition  to  the  court  or  judge,  but  fail-  the  fact  that  defendant  was  character- 

ure  to  do  so  will  not  render  the  petition  ized  in  the  caption  as  "  guardian  **  was 

open  to  exception.     Hall  v.  Johnson,  immaterial  when  the  petition  slated  a 

(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  46.  sufficient  cause  of  action  against  him 

593.     1.  See  Goldstein  v.  Marx,  73  individually. 

N.  Y.  App.  Div.  545;  Fisher  f/.  Ogden,  Nebraska,    —    Bennett    v.    Bennett, 

12  N.  Y.  App.  Div.  602;  Hall  v.  John-  (Neb.  1902)91  N.  W.  Rep.  409,  in  which 

son,   (Tex.   Civ.  App.   1897)  40  S.  W.  case  the  court  said  that  a  plaintiff  who 

Rep.  46.  describes     himself     as     guardian    of 

2.  Entitled  in  Estato.  —  In  Matter  of  another   will   be   taken   to  sue  in  his 

Clary,   112  Cal.  292,  a  petition  which  representative,  and  not  in  his  personal, 

stated   all   the  elements  of  a   bill  in  capacity,  where  the  allegations  of  the 

equity  for  an  accounting  and  was  an-  petition  and  the  nature  of  the  action 

swered  on  the  merits,  without  objec-  show  clearly  that  such  was  his  intent, 

tion  to  the  form  of  the  proceeding,  was  notwithstanding  the    petition   fails  to 

held  not  to  be  objectionable  in  that  it  say  expressly  that  he  sues  as  guardian, 

was  entitled   in  an  estate,  instead   of  See  also  Andres  v.   Kridler,  47  Neb. 

being  in  form  an  independent  action.  585,  and  Thomas  v.  Carson,  46  Neb. 

Chriatiui   Kame.  —  Objection   that  a  765,  holding   that  where  a  complaint 

party   plaintiff    is  designated    by   the  states  a  cause  of  action  in  favor  of  the 

initials  of  bis  Christian  name  may  be  plaintiff  personally,  or  against  the  de- 
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5»9.    e.  Trustees,  Officers,  Commissioners,   Taxpay- 
ers, Etc.  —  See  note  i. 
600«    9.  Partners.  —  See  note  i. 

in.  Manheb  of  Stating  Cause  of  Actioh  —  1.  Intro- 
duotory.  —  See  notes  2,  4. 

Xaterial  Allegationi.  —  See  note  6. 

fendant  personally,  superadded  words,  filed  therewith  is  a  bill  of  particulars 

such  as  "  agent,"  "  executor,"  "  trus-  setting   forth  the  amount  of  material 

tee,"  or  "  director  "  should  be  rejected  furnished  and    (he    work    and    labor 

z&descriptio penona,  done.     Parker  Land,  eic,  Co.  v.  Red- 

Ne7v  York.  —  See  Smith  v.  Mingey,  dick,  i8  Ind.  App.  6i6.     See  also  Bills 

72  N.  Y.  App.  Div.  103.  OF  Particulars. 

599.  1.  TmstOM.  —  Morrow  v.  When  the  body  of  the  complaint 
Shober,  19  Ind.  App.  127.  states  a  good  cause  of  action,  specify- 

600.  1.  Deadwood  First  Nat.  Bank  ing  its  nature,  not  upon  a  general  ac- 
V.  Hattenbach,  13  S   Dak.  365.  count  of  several  items,  but  upon  one 

Where  the  Firm  Vame  Appears  in  the  item  alone  which  is  set  out,  it  cannot. 
Caption  and  the  names  of  the  partners  under  the  code,  be  objected  to  on  de- 
are  found  in  the  first  part  of  the  pe-  murrer  on  the  ground  that  no  bill  of 
tition,  there  is  a  sufficient  compliance  particulars  is  made  a  part  of  it.  Can- 
with  the  requirement  of  the  code,  non  v,  Castleman,  24  Ind.  App.  188. 
Bryant  v.  Cheek,  (Ky.  1897)  41  S.  W.  Complaints  Attaoking  Statutes.  —  One 
Rep.  776;  Bryant  v.  Mack,  (Ky.  1897)  who  calls  in  question  the  constitution- 
41  S.  W.  Rep.  774.  ality  of  a  statute  must  clearly  and  dis- 

8.  Alter  v.  Cincinnati,  7  Ohio  Dec.  tinctly  allege  in  what  respect  the  law  is 
368,  wherein  the  court  said:  "It  is  violative  of  the  constitution.  Laffitte 
ihe  office  of  pleadings  to  bring  before  7/.  Burke,  113  Ga.  1000. 
the  senses  of  the  court  those  facts  The  question  of  the  sufficiency  of  a 
whereon  a  litigant  claims  he  is  entitled  complamt  assailin/^  the  validity  of  a 
to  redress  or  protection;  so  that  the  statute  relating  to  the  improvement  of 
court  contemplating  the  facts  averred  streets,  and  a  resolution  passed  by  the 
can  say  whether  the  law  has  an  appli-  board  of  public  works  aiming  to  carry 
cation  for  that  condition  of  circum-  the  statute  into  effect,  must  be  de- 
stances  which  entitles  the  claimant  to  termined  by  reference  to  the  provisions 
the  relief  asked."  See  also  Sampson  of  the  statute,  and  not  by  the  character 
V.  Grand  Rapids  School  Furniture  of  the  averments  of  the  complaint  con- 
Co.,  55  N.  Y.  App.  Div.  163;  Bulger  v.  cerning  the  legal  effect  of  the  resolu- 
Coyne,  so  N.  Y.  App.  Div.  224:  Iowa,  tion.  Indianapolis  v.  Holt,  155  Ind. 
etc..  Telephone  Co.  v,  Schamber,  15  222. 
S.  Dak.  588.  4.  Mallinckrodt  Chemical  Works  v. 

Legal  Fictions.  —  There  is  no  rule  re-  Nemnich,  169  Mo.  388,  wherein  the 
quiring  fictions  to  be  pleaded.  It  may  court  said  that  the  "  defendant  was  en- 
be  that  to  some  extent  fictitious  aver-  titled  to  a  statement  of  the  constitutive 
ments  are  still  permitted,  but  they  are  facts  which  compose  plaintiff's  cause 
certainly  not  required.  Neither  the  of  action."  See  also  McLean  v.  Lewis- 
letter  nor  the  spirit  of  the  code  requires  ton,  (Idaho  T902)  69  Pac.  Rep.  478; 
a  party  to  plead  what  is  not  true.  Ball  Sutton  v.  Todd,  24  Ind.  App.  519. 
V.  Beaumont.  59  Neb.  631.  Common-law    Bnles    Applied.   —   See 

Jnitioe's    Court.  —  In    Missouri    the  Logansport  v.  Kihm,  (Ind.  1902)  64  N. 

only   appreciable    difference    between  £.  Rep.  595. 

the  statement  of  facts  required  in  the  6.  Stating  Canse  of  Action —  Colorado, 

Circuit  Court  and  that  required  in  a  —  Lozier  v.  Hannan,  12  Colo.  App.  59. 

justice's  court  is  that  in  the  former  the  Connecticut.  —  Hill    v.  Fair    Haven, 

statement    must  be  "  plain   and   con-  etc.,  R.  Co..  75  Conn.  177. 

cise."     Sidway  v.  Missouri  Land,  etc.,  Kansas.  —  Kemper  v.   Lord,  6  Kan. 

Co.,  163  Mo.  342.  App.  64.  in  which  case  the  court  said 

Items.  —  A  complaint  seeking  to  re-  that  a  petition  containing  all  the  re- 
cover for  work  and  labor  performed  quiiements  of  the  code  states  a  cause 
and  material  furnished  is  sufficient  if  of  action,   even    where   there  is  also 

735 


OOl               COMPLAINTS  AND  PETITIONS.  Vol.  IV. 

001,    2<  OharMtfr  of  Action.  ~  See  note  i. 

Theory  of  CompUint.  —  See  note  2. 

much  therein  which  might  be  stricken  lateral  should  be  laid  before  the  court 

out  on  proper  motion.  so  that  the  precise  relief  required  to 

New  York,  —  Coatsworth  v.  Lehigh  give  the  party  what  he  is  entitled  lo 

Valley  R.  Co.,  156  N.  V.  451  [a#r«ii«tf  and  the  way  in  which  that  relief  shall 

24  N.  Y.   App.   Div.   273];  Clifford   v,  be  granted  may  be  understood.     For 

Braun,  71  N.  Y.  App.  Div.  432;  Acker  that  reason,  in  actions  of  that  nature 

V.   Richards,  63  N.  Y.  App.  Div.  305;  greater  latitude  and  liberality  are  al- 

Gruen  v.  Peabody  Education  Fund,  51  lowed  in  the  preparation  of  pleading 

N.  Y.  App.  Div.  605.  than  in  oiher  actions,  and  the  power 

North  Carolina.  —  Manning  v.  Roa-  to  strike  out  matter  wnich  is  claimed 

noke,  etc.,  R.  Co.,  122  N.  Car.  824.  10  be  irrelevant  should  be  used  with 

Ohio.  —  Fargo  Gas  Light,  etc.,  Co.  reluctance    and  caution.'*      John    D. 

V.  Greer,  10  Ohio  Cir.  Dec.  164.  Parks,  etc.,  Co.  v.  National  Wholesale 

IVashingtoH,  —  Harris  v.  Halverson,  Druggists'  Assoc.,  30  N.  Y.  App.  Div. 

23  Wash.  779.  508. 

IVisconsin.  —  Benolkin    v.    Guthrie,  001.     1.  Name  Not  GoHtrollliig.  —  If 

III  Wis.  S54:  South  Bend  Chilled  Plow  the  allegations  of  a  pleading  are  suffi- 

Co.  I/.  GeorgeC.  CribbCo.,97  Wis.  230.  cieni,  the  name  by  which  it  may  be 

A  Failure  to  State  a  Oauie  of  Aetion  called    will    not    control.     Dreyer    v. 

Against  Some  of  the  Defendanta    in    the  Hart,    147    Ind.    604;    Hollenbeck    v. 

complaint  will  not  make  the  complaint  Ristlne,  105  Iowa  488. 

bad  as  to  all  defendants  where  it  states  Name  Not  Neeeeeary.  —  As  the  code 

a  cause  of  action  against  others.     Arm-  has  abolished  all  torms  of  action,  the 

strong  V.  Dunn,  143  Ind.  433.     See  also  plaintiff   is  nor  required   to  say   what 

Hume   V.    Howard,   (Tex.    Civ.    App.  his  cause  of  action  is  or  to  give  to  it  a 

i8q8)  48  S.  W.  Rep.  202.  name  such   as   it  would  have  had  at 

Distinction  Between  Legal  and  Equita-  common  law.     Freeman  v.  Trickett,  6 

ble   Aotions   in  Framing    Complaint.  —  Kan.  App.  83. 

"While  the  code  prescribes  but  one  Prayer.  —  The  rule  that**  a  complaint 
form  of  action  by  means  of  which  every  must  proceed  upon  some  definite 
remedy  must  be  sought,  and  does  not  theory  and  must  be  good  upon  the 
recognize  any  distinction  between  ac-  theory  upon  which  it  proceeds  '*  does 
tions  for  equitable  relief  and  those  in  not  require  that  the  plaintiff  must  be 
which  damages  or  a  money  judgment  entitled  to  all  the  relief  asked  for  io 
only  are  sought,  yet  in  framing  a  com-  the  complaint  to  render  it  sufficient, 
plaint  there  necessarily  is  a  grave  dis-  Yorn  v.  Bracken,  153  Ind.  498.  See 
tinction  between  the  two  classes  of  also  Prayers  for  Relief. 
actions.  In  the  one  class,  where  dam-  2.  CaHfomia.  —  See  Estrella  Vine- 
ages  only  are  sought  for  a  breach  of  yard  Co.  v.  Butler,  125  Cal.  23a. 
contract  or  for  tort,  the  rules  require  Georgia.  —  Pitts  v.  Smith,  108  Ga.  37, 
only  a  statement  of  the  relation  of  the  in  whicH  case  a  petition  declaring  that 
parties,  the  ultimate  facts  showing  the  the  defendant  was  indebted  to  the 
ri^ht,  and  showing  the  breach  of  the  plaintiffs  on  an  open  account,  but  also 
right,  such  allegations  as  may  be  containing  other  allegations  indicating 
necessary  to  show  a  right  to  enhanced  a  purpose  to  declare  for  damages  arls- 
or  other  damages  which  do  not  neces-  ing  from  a  breach  of  contract,  was  held 
sarily  (low  from  the  act  complained  of,  to  be  bad  for  duplicity.  See  also  Sei- 
and  a  demand  of  relief  to  which  the  fert  v.  Sheppard,  iii  Ga.  814. 
party  considers  himself  to  be  entitled.  Indiana.  —  Mark  v.  North,  155  Ind, 
Ordinarily  such  a  complaint  may  well  575. 

be  made  plain  and  concise,  but  when  Kantas, —  Grentner  v.  Fehrenschield, 
equitable  relief  is  sought  there  must  64  Kan.  764,  in  which  case  the  court 
be  from  the  necessity  of  the  case  said:  '*  If  the  petition  is  not  drawn 
greater  latitude  in  the  allegations  of  upon  a  single  and  definite  theory,  or 
the  complaint.  The  nature  of  the  re-  there  is  such  a  confusion  of  theories 
lief  itself  frequently  reauires,  not  only  alleged  that  the  court  cannot  determine 
that  the  ultimate  facts  from  which  the  from  the  general  scope  of  the  pleading 
light  to  relief  arises  should  be  stated,  upon  which  of  several  theories  a  re- 
but that  facts  which  are  somewhat  col-  covery  is  sought,  it  Is  insufficient." 
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0O3*     AlUmatiTe  ▲▼ermeatt.  —  See  note  I. 
003.     At  Law  or  in  Equity.  —  See  note  I. 

604.  Tort  or  Contract.  —  See  note  I. 

605.  3.  Belates  to  What  Time.  —  See  note  i. 

Texas.  —  In  Texas  the  plaindfif  may  Turner  v.  Bayles,  5  N.  Y.  App.  Div. 

seek  to  recover  both  upon  an  express  623;    Skillon    v,    Payne,    (Supm.    Ct. 

contract    and    upon   quantum   meruit^  Spec.  T.)  18  Misc.  (N.  Y.)  332. 

and  recover  as  the  evidence  may  show.  Belief  Determined  by  Prayer.  —  Where 

Fant  V.  Andrews,  (Tex.  Civ.  App.  1898)  the  plaintiff  elects  to  frame  his  com- 

46  S.  W.  Rep.  909.  plaint  as  stating  a  right  to  equitable 

Faets  Sufficient  to  Sustain  Judgment.  —  relief  and  demands  such  relief,  but  the 

See  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio  facts  stated  are  insufficient  to  entitle 

St.   157;  Damon  v.    Leque,    14  Wash,  him  thereto,  a  demurrer  will  be  sus- 

253.  tained  although  the  facts  stated  are 

609*    1.  In  California  a  cause  of  ac-  sufficient  to  constitute  a  legal  cause  of 

tion  arising  out  of  the  same  transaction  action;   and,  conversely,  a  demurrer 

may  be  separately  stated  in  different  will    be    sustained   if    the    defendant 

ways,  even  though  the  separate  state-  erroneously  demands  legal  relief  when 

ments  are  inconsistent  with  each  other,  the  facts  stated  entitle  him  to  equitable 

Stockton   Combined    Harvester,    etc.,  relief  only.     Wisner   v.   Consolidated 

Works  V.   Glens   Falls   Ins.   Co.,    121  Fruit  Jar  Co.,  25  N.  Y.  App.  Dlv.  362. 

Cal.  167.  See  also  Prayers  for  Relibf. 

In  Kentucky  the  complaint  may  al-  Belief  Follows  Faote  Pleaded  —  Georgia, 

lege  alternatively  the  existence  of  one  — Teasley  v,  Bradley,  no  Ga.  497,  in 

or  another  fact,  but  not  the  liability  of  which  case  it  was  said  that  **  since  the 

one  or  another  defendant.     Louisville,  passage  of  the  uniform  procedure  act 

etc.,  R.  Co.  V,  Ft.  Wayne  Electric  Co.,  of  1887  (Civil  Code,  §  4833),  a  plaintiff 

(Ky.  19C0)  55  S.  W.  Rep.  918;  Brown  is  required  only  to  set  forth  his  cause 

V.  Illinois  Cent.   R.  Co.,  100  Ky.  525.  of  action  plainly,  fully,  and  distinctly. 

See  alsoOwensboro  City  R.  Co.  v.  Hill,  and  in  an  orderly  way,  and  it  is  not  in- 

(Ky.  1900)  56  S.  W.  Rep.  2t.  cumbent  upon  him  to  classify  or  char- 

The  plaintiff  will  not  be  allowed  to  acterize  his  cause  of  action.     If  under 

allege  that  the  defendant  is  indebted  the  well-settled  rules  of  law  he  has  a 

either  on  contract  or  in  ton,  but  that  legal  cause  of  action,  he  will  be  given 

the   plaintiff    does   not  know    which,  such  remedies  as  are  in  law  appropri- 

Southern    Lumber    Co.   v.    Wireman,  ate  to  his  case  and  embraced  within 

(Ky.  1897)  41  S.  W.  Rep.  297.  the  scope  of  his  prayer.     If  under  the 

Where  a  petition  contains  alternative  principles  of  equity  he  is  entitled  to  re- 
allegations  and  one  of  them  is  insuffi-  lief,  he  will  be  given  such  relief  as  his 
cient,  a  demurrer  to  the  petition  must  evidence  may  justify  and  his  prayer 
be    sustained.      Linck    v.    Louisville,  may  call  for." 
etc.,  R.  Co.,  107  Ky.  370.  New    York.  —  Goldberg    v.    Kirsch- 

"bk  Texas  the  petition  may  be  framed  stein,  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N. 

in  a  double  aspect  and  pray  for  alter-  Y.)    249;    Goldberg    v.     Pinkelstein, 

native  relief,  and  it  is  immaterial  that  (Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 

one  count  is  inconsistent  with  or  con-  809. 

tradicted    by    another.      Each    count  Ohio.  —  See  Kerr  v.  Bellefontaine,  59 

must  be  tested  by  its  own  averments.  Ohio  St.  446. 

Harris    v.    Warlick,   (Tex.   Civ.   App.  South  Carolina.  —  Simon  v,  Sabb,  56 

1897)  42  S.  W.  Rep.  356.     See  also  Clay  S.  Car.  38;  Bolt  v.  Gray,  54  S.  Car,  95; 

County  Land,  etc.,  Co.  v.  Skidmore,  Charleston    Bank  v.   Dowling.   45   S. 

26  Tex.  Civ.  App.  472;  San  Antonio  Car.  677. 

Waterworks  Co.  v.  White,  (Tex.  Civ.  604.    1.  See   Foote  v.  Ffoulke,    55 

App.  1898)44  S.  W.  Rep.  T8r.  N.  Y.  App.  Div.  617. 

When  Alternative  Pleading  Allowed.  —  <MI5.    1.  Keene  v.   Newark  Watch 

See  Murphy  v.  Quigley,  11  Ohio  Cir.  Case  Material  Co.,  (Supm.  Ct.  Spec. 

Dec.  638.  T.)  39  Misc.  (N.  Y.)  6;  Citizens  Bank 

4I03«    1.  See  Squiers  r.  Thompson,  v.  Corkings,  10  S.  Dak.  98,  both  cases 

73   N.   Y.   App.    Uiv.    552;   Parker  v,  rt/li"«ie  4  Encyc.  OF  Pl.  and  pR.  605. 

Pullman,    36  N.   Y.   App.   Div.    208;  Beeideooe,  ~  Analle^atiopQftbt  re9i«> 
§upp.  PI.  ft  Pr.-47                    737 
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606.    4.  Positiveneas.  —  See  note  i. 

6.  Indacement.  —  See  note  2. 
007.    8.  Surplusage.  —  See  note  i. 

9.  Aider  and  Pleading  Over.  —  See  note  2. 

808.     Sapplied  by  Aniwer.  —  See  note  2. 

A09*    Waiytr.  —  See  note  i. 

610,  Cured  by  Verdiet.  —  See  note  a, 
11.  Exhibits.  —  See  note  la. 

61 1.  14.  Conunon  Counts.  —  See  note  i. 

dence  of  the  defendant  is  presumed  to  2.  Beply.  —  The  complaint  and  reply, 

refer  to  his  residence  at  the  time  of  the  when  not  repugnant,  should  be  read 

commencement  of  the  action,    unless  together,  to  determine  the  intent  of  (he 

controlled  by  other  allegations  showing  pleader.      Patterson   7f.    Patterson,  40 

that    a    different  date   was   intended.  Oregon  560;  La  very  v,  Arnold,  36  Ore- 

Tohn  W.  Simmons  Co.  v,  Costello,  63  gon  84. 

N.  Y.  App.  Div.  428.  608.    8.  Missouri,    —    Rickctts    v. 

606.  1.  Left  to  Inferenoe.  —  A  com-  Hart.  150  Mo.  64;  L.  Bauman  Jewelry 
plaint  is  sufficient  if  the  facts  directly  Co.  v.  Bertig,  81  Mo.  App.  393. 
alleged,  together  with  those  which,  by  Montana,  —  Lynch    v.    Bechtel,    19 
fair  and  reasonable  intendment,  may  Mont.  548. 

be  implied  from  the  direct  allegations.  North  Carolina,  —  Lockhart  v.  Bear, 

state  a  cause  of  action.     Wenk  v.  New  117  N:  Car.  298. 

York.  171  N.  Y.  607.    See  also  Booz  v.  04W.     1.  Where  the   Defendant  An- 

Cleveland  School  Furniture  Co.,  45  N.  iwerSi  after  the  overruling  of  his  de- 

Y.  App.  Div.  593;  Rosselle   v,   Klein,  murrer  to  the  complaint  as  ambiguous 

42  N.  Y.  App.  Uiv.  316;  Trueb  v.  New  and  uncertain,  he  waives  such  objec- 

York  Asbestos  Mfg.  Co.,  (Supm.  Ct.  tion,  and  it  cannot  avail  him  upon  ap- 

Spec.  T.)  16  Misc.  (N.  Y.)  482;  Duryee  peal.     Lynch  v.  Bechtel,  19  Mont.  548. 

V.  Friars,  18  Wash.  55.  610.    a.  Mangum  v.  Bullion,  etc., 

Beoital.  —  A  complaint  alleging  facts  Min.  Co.,  15  Utah  534. 

by  way  of  recital,  when  they  should  la.  In  Stephens  v.  American  F.  Ins. 

have  been  alleged  directly,  is  not  bad  Co.,  14  Utah  265,  the  court  held  that  a 

when     not    specially     demurred    to.  complaint  based  upon  a  fire-insurance 

George  H  Fuller  Desk  Co.  v.  McDade,  policy  annexed  thereto  was  sufficient, 

113  Cal.  360.  although  it  did  not  state  a  cause  of  ac- 

8.  Bolt  V.  Gray,  54  S.  Car.  95,  hold>  tion  otherwise  than  by  reference  to  the 

ing  that  evidentiary  matters  pleaded  exhibit.     Miner,   J.,   in    a    dissenting 

as  a  part  of  the  history  of  the  case  may  opinion,  quoted  4  Encyc.  of  Pl.  and 

be  stricken  out  on  motion,  but  do  not  Pr.  610,  and  said:    "  I  am  aware  of 

render  the  complaint  subject  to  de-  some  decisions  tending  to  sustain  the 

murrer.    See  also  Block  i/.   Standard  view  adopted  by  the  court,  but  I  do  not 

Distilling,    etc.,   Co.,    10    Ohio    Dec.  think  such  a  practice  a  proper  one  to 

409.  be  followed  and  adopted  in  this  state 

607.  1.  Bunker  v.  Osborn,  132  Cal.  to  the  extent  indicated  in  the  opinion 
480;  Roberts   v.   Glass,    112   Ga.   456;  of  the  court." 

Moore  v,  Kelly,  etc..  Co..  iii  Ga.  371;  611.    1.  In  Conneotlont  the  common 

New    Albany  v.   Armstrong,  22   Ind.  counts  can  be  used  only  when  one  or 

App.  15,  holding  that  improper  aver-  more  of  them  furnish  **  an  appropriate 

ments  will  not  make  a  complaint  bad,  general  statement  of  the  cause  of  ac- 

if  the  remaining  averments  are  suffi-  tion."     Goodrich  v.  Stanton,  71  Conn, 

cient  in  law;  Robinson  v.  Brown,  166  418.      See  also  Baxter  r.   Camp,    71 

N.  Y.  159;  Vedder  v.  Leamon,  70  N.  Conn.  245.     They  can  never  follow  a 

Y.  App.  Div.  252;  Doyle  v.  American  special  count.     McNamara  v,  McDoo- 

Wringer  Co.,  60  N.  Y.  App.  Div.  525;  aid,  69  Conn.  484. 

Tripp  V,  Smith.  50  N.  Y.  App.  Div.  499;  Contra. —  Penn.  Mut.  L.  Ins.  Co.  v, 

Deenng  v,  Schreyer,  (Supm.  Ct.  Spec.  Conoughy,   54  Neb.  123,  wherein  the 

T.)  25   Misc.   (N.   Y.)  618;  Villias  z/.  court  held  that  the  practice  of  adding 

Stern,  (N.  Y.  City  Ct  Gen.  T.)24  Misc.  a  common  count  in  a  pleading  is  one 

(N.  Y.)  380,  not  contemplated  by  the  code. 
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613.  17.  Evidence.  —  See  note  i. 

614.  18.  Anticipating  Defense.  —  See  note  2. 

61 1(.     Payment.  —  See  note  4.     See  also  PAYMENT. 

19.  Notice  and  Scienter.  —  See  note  6. 
616.    20.  Ownership  and  Possession.  —  See  note  i. 

618.  21.  Fraud.  —  See  note  i. 

23.  Value.  —  See  note  3.     See  also  Amount  in  Con- 
troversy. 

24.  Damages.  —  See  note  4. 

619.  IT.  Sepabate  Stateicent  of  Several  Causes  of  Action 
—  1.  Introductory.  —  See  note  i . 

613.  1.  California,  —  Simons  v,  facie  right  of  recovery  of  the  party 
Bedell,  122  Cal.  341.  pleading.     Reed  z/.  Louisville,  etc.,  R. 

Connecticut,  —  Connecticut    Hospital  Co.,  104  Ky.  603.    See  also  Chesapeake, 

V,  Brookheld,  69  Conn.  i.  etc.,  R.  Co.  v.  Venable,  (Ky.  1901)  63 

Idaho.  —  McLean  v,  Lewiston,  (Idaho  S.  W.  Rep.  35. 

1902)  69  Pac.  Rep.  478.  616.     1.  See   McKee  v,  Jessup,  62 

Nebraska,  — Jaques  v.  Dawes,  (Neb.  N.  Y.  App.  Div.  143. 

1902)  92  N.  W.   Rep.  570:  Blatcky  v,  Nebraska  Statute.  —  Under  Code  Civ. 

Miller,  (Meb.  1902)  91  N.  W.  Rep.  523;  Pro.  Neb.,  §  129,  relating  to  an  action 

Mirkey  «/.  School  Disc.  No.  18,  58  Neb.  brought   upon   an  instrument  for  the 

479.  payment  of   money  only,   a    petition 

New  York.  —  Waite  v,  Aborn,  60  N.  drawn  by  the  original  party  to  the  in- 

Y.  App.  Div.  521.  strument  in  suit,  or  the  owner  by  as- 

Ohio,  —  Kerr    v,    Bellefontaine,    59  signment  or  indorsement,  is  sufficient, 

Ohio  St.  446.  without    any    averment    of    extrinsic 

614.  d.  Little  Nestucca  Road  Co.  facts  to  show  the  right  or  title  to  it. 
V,  Tillamook  County,  31  Oregon  i,  cit-  Pollock  v,  Stanton  County,  57  Neb. 
ing  4  Encyc.  of  Pl.  and  Pr.  614.     See  399. 

also  the  following  cases:  A  Bight  Dependent  upon  Present  Owner- 

California,  —  Concannon    v.    Smith,  ship   is   not   alleged    by   alleging    the 

134  Cal.  14,  wherein  it  was  said  that  ownership  at  a  time  past.     Erwin  v, 

while   the    plaintiff    is   not   bound    to  Central  Union  Telephone  Co.,  148  Ind. 

anticipate     defenses     that    might    be  365. 

pleaded  to  his  action,  his  doing  so  will  61S.     1.  Nagel   v,   Lindcll   R.  Co., 

not  render  his  complaint  bad  on  gen-  167  Mo.  89:  Schiffman  v,  Schmidt,  154 

eral  demurrer.  Mo.  204;  H.  B.  Claflin  Co.  v,  Simon, 

Indiana,  —  Western  Union  Tel.  Co.  18  Utah  153. 

V,  Henley,  157  Ind.  90;  Sutton  v,  Todd,  8.  Wlien  Allegation  TTnneoeMary.  —  In 

24  Ind.  App.  519,  holding  that  while  a  an  action  to  recover  the  consideration 

plaintiff  is  not  bound  to  anticipate  a  for  a  deed  or  grant,  the  failure  of  the 

defense,  yet  if  he  states  a  valid  defense  plaintiff  lo  allege  in  his  complaint  that 

without  avoiding  it,  he   destroys   his  such  deed  or  grant  is  of  no  value  is 

cause  of  action.  immaterial,    when    facts    are    alleged 

Kansas,  —  Frick    Co.   v,    Carson,   3  from  which  this  appears  as  a  necessary 

Kan.  App.  47^.  conclusion.      Richter  v.  Union  Land, 

61((.    4.  "Wholly  Owing  and  Unpaid"  etc.,  Co.,  129  Cal.  367. 

is  an  allegation  equivalent  to  a  direct  4.  Luby  v.  Bennett,  iii  Wis.  613,  cit- 

allegation  oi  nonpayment.    Tomlinson  ing  4  Encyc.  of  Pl.  and  Pr.  618.     Sec 

V,  Ay  res,  117  Cal.  568.  also  Toledo    Electric    St.    R.    Co.   v. 

6.  See   Western    Union   Tel.  Co.  v.  Tucker,  7  Ohio  Cir.  Dec.  169. 

Henley,  157  Ind.  90.  619.     1.  Alabama,  —  Clements    v. 

Bdenter.  —  The  rule  that  a  plaintiff  Alabama  G.  S.  R.  Co.,  127  Ala.  166; 
is  not  required  to  allege  matters  which  Henry  v,  Carlton,  113  Ala.  C36,  hold- 
are  peculiarly  within  the  knowledge  of  ing  that  a  plaintiff  may  aver  a  trespass 
a  defendant  has  no  application  where  upon  land  and  a  trespass  upon  the 
the  matter  is  such  that  its  affirmation  person  in  the  same  count,  and  recover 
)b  essential  to  the  apparei^t  ov prima  for  both,  but  only  when  the  averments 
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619.    2.  Mode  of  Separation.  —  See  note  3. 
630.    3.  Each  GoDnt  to  Be  Complete.  —  See  note  i. 

Katten  of  Mere  Indncement.  —  See  note  2. 
633.     Indiana.  — See  note  I. 

633.    V.  Pbateb.  —  See  Prayers  for  Relief. 

are  such  as  to  show  but  one  transac-  and  such  words  disregarded.    Murray 

tion.  V,  Murray,  115  Cal.  266. 

Connecticut.  —  Maisen backer  v.  Con-        Defendant's  Semedy.  —  Where  a  pe- 

cordia  Soc,  71  Conn.  369,  holding  that  tilion  contains  several  causes  of  acuon, 

**  several    causes    of    action    may   be  the  trial  court  should,  on  motion  of  the 

staled   in   a  single   count    when  such  defendant,  require   them   to  be  sepa- 

causes  of  action  are  not  separate  and  rately     numbered.       Building,     etc., 

distinct    from     each    other;     that    is,  Assoc,  r.  Cameron,  48  Neb.  124. 
separable  from  each  other  *  by  some        690.     1.  Hatfield  v.  Sisson,  (Supm. 

distinct  line  of  demarcation.'  "  Ct.  Tr.  T.)  28  Misc.  (N.  Y.)  255:  Cooper 

Iowa,  —  Chicago,  etc.,  R.  Co.  v,  v.  Portner  Brewing  Co.,  112  Ga.  894, 
Haywood,  ro2  Iowa  392,  in  which  case  in  each  of  which  cases  the  court  cited 
it  was  held  that  if  more  than  one  cause  4  Encyc.  of  Pl.  and  Pr.  620.  In  the 
of  action  is  pleaded  in  a  separate  count  latter  case  it  was  held  that  each  count 
or  division,  and  no  objection  is  made,  must  set  forth  a  complete  cause  of  ac- 
recovery  may  be  had  on  all,  but  in  tion  in  distinct  and  orderly  paragraphs, 
such  event  it  must  appear  that  this  was  numbered  consecutively,  and  not  re- 
intended,  ferring  to  any  other  count  in  any  way 

JVntf  Y'ork,  —  DeLery  v.  Rogers,  71  for  the  purpose  of  making  paragraphs 

N.  Y.  App.  Div.  99:  Egan  v.  Butter-  of   the  latter  a  part  of  the  former  by 

worth,  66  N.  Y.  App.  Div.  480;  West-  adoption  or  refeience.     See  also  Wal- 

heimer  r.  Musliner.  46  N,  Y.  App.  Div.  lace  v,  Jones,  68  N.  Y.  App.  Div.  tqi; 

96;  Waite  V.  Sabel,  44  N.  Y.  App.  Div.  H.  B.  Claflin  Co.  v.  Simon,  18  Utah 

634;  Scharf  v.  Warren-Scharf  Asphalt  153. 

Paving  Co.,  5   N.  Y.  App.    Div.  439:        8.  Aulbach  v.    Dahler,  (Idaho  1896) 

Overbagh  v.  Oathoul,  90  Hun  (N.  Y.)  43    Pac.    Rep.   322;    Realty    Revenue 

506;  Farrington  v,  Muchmore,  (Supm.  Guaranty  Co.  v.  Farm,  etc.,  Pub.  Co., 

Ct.  Spec.  T.)  68  N.  Y.  Supp.  857.  79  Minn.  465. 

Texas.  —   But    see    Kleinsmith    v.        Form  of  OljeetiOB,  —  A   repetition  of 

Hamlin,  (Tex.  Civ.   App.  1901)  60  S.  parts  of  one  cause  of  action  merely  by 

W.  Rep.  994.  reference  thereto  in  other  causes  of  ac- 

Utah.  —  Johnston  v.  Meaghr,  14  Utah  tion  separately  stated  cannot  be  ob- 

426,  holding  that  the  plaintiff  cannot,  jected   to  upon  a  general  demurrer, 

in  the  same  count,  rely  upon  two  or  Sl)r   v.   Palo  Alto  Gold   Min.  Co.,  28 

more  distinct  matters,  each  of  which.  Wash.  485. 

taken     independently    of    the    other,        A  Written  Agreement  once  set  forth 

amounts  to  a  good  cause  of  action.  in  the  petition  need  only  be  referred 

619.    8.  Paragraphs.  —  A  complaint  to  clearly  and  distinctly   in  stating  a 

purporting  to  set  out  in  a  separate  para-  second  cause  of    action.     Ramsey  r. 

graph  *'  a  separate  and  second  cause  of  Johnson,  7  Wyo.  392. 
action,'*  but  which  in  fact  contains  but        639.     1.  Corbey  v,  Rogers,  152  Ind. 

one  cause  of  action,  will  be  sustained  169. 
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CONDITIONS  PRECEDENT. 

638.  n.  Of  PLEADiKe  of  Psbfobxahce  in  Gevebal  —  1. 
Heoessity  for  Pleading.  —  See  notes  i,  2. 

639.  2.  Excuses  for  Nonperformanoe  —  in  General.  —  See  note  2. 

630.     Bepndiation  of  Gontraot.  —  See  note  I . 
03 1»     Waiver  of  Performance.  —  See  notes  2,  3. 

033.    3.  How  Pleaded  —  a.  At  Common  Law  —  in  General. — 
See  note  i. 
633.    b.  Under  Statutes.  —  See  note  3. 


1.  Little  Nestucca  Road  Co.  App.  6;  Smith  v,  Wetmore,  167  N.  Y. 

V,   Tillamook   County,   31    Oregon  2,  234;    Bowen    v    Young,    (Supm.    Ct. 

citing  4  Encyc.  op  Pl.  and  Pr.  628,  and  Spec.  T.)  37  Misc.  (N.  Y.)  547;  Green 

supporting  the  text  thereof.    See  also  r.  American  Cotton  Co.,  it2  Fed.  Rep. 

Schleicher  v.  Montgomery  Light  Co.,  743. 

1 14  Ala.  228.  Kotioe  Benonndng  Contraet. — Berthold 

8.  Boden  v,  Maher,  95  Wis.  65,  citing  v.  St.  Louis  Electric  Constr.  Co.,  165 

4  Encyc.  of  Pl.   and  Pr.  627.    See  Mo.  280;  Sloss  Marblehead  Lime  Co. 

also  the  following  cases:  v.  Smith,  5  Ohio  Cir.  Dec.  79;  Davis  v. 

Alabama,  —  Ingram  v,   Bussey,   133  Grand  Rapids  School-Furniture  Co.,  41 

Ala.  539.  W.  Va.  717. 

California,  —  Laffey  v.  Kaufman,  134  631.      2.    Supporting      the      text: 

Cal.  391.  Crafton     z/.    Carmichael,    (Ind.    App. 

Georgia,  —  Lester    v,   Stephens,    113  1902)  64  N.  E.  Rep.  627;  Stern  v,   Mc- 

Ga.  495.  Kee.  70  N.  Y.  App.  Div.  142;  Love  v. 

Illinois,  —  Nordlinger  v.  Ostatag,  66  Rempe,  (Tex.  Civ.  App.  1898)  44  S.  W. 

111.  App.  661.  Rep.  681. 

Indiana,  —  Magic    Packing    Co.    v,  8.  Long  Creek  Bldg.  Assoc,  v.  State 

Stone-Ordean  Wells  Co.,  158  Ind.  538;  Ins.  Co.,  29  Oregon  569,  citing  4  Encyc. 

Gulleti  V,  GuUett,  28  Ind.  App.  670.  of  Pl.  and  Pr.  631.     See  also  the  fol- 

Missouri,  —  Ricketts  v.  Hart,  73  Mo.  lowing  cases: 

App.  647.  Illinois,  —  Monahan  v,  Fitzgerald,  62 

Nebraska.  —  William  Deering  Co.  v.  111.  App.  192. 

Claypool,  (Neb.  1902)  89  N.  W.  Rep.  Indiana,  —  New    Telephone    Co.   v, 

373;  Moore   v,  Omaha  L.   Assoc.,  62  Foley,  28  Ind.  App.  418.     See  also  Su- 

Neb.  497.  preme   Tribe  of  Ben  Hur  v.  Hall,  24 

New   York,  —  Sullivan   v.   Fraternal  Ind.  App.  316. 

Societies,  etc..  Union,  (Supm.  Ct.  Tr.  Nebraska,  —  Anders    v.    Life    Ins. 

T.)  36  Misc.  (N.  Y.)  578.  Clearing  Co.,  62  Neb.  585. 

Orejiron,  —  Faber    v,    Hougham,    36  New    York,  —  Tribune     Assoc,    v, 

Oregon  428.  Eisner,  etc.,  Co.,  70  N.  Y.  App.  Div, 

HW.    2.  People's  Bldg.,  etc.,  Assoc.  172;  Schnaier  v,  Nathan,  31  N.  Y.  App. 

V,  Reynolds,  17  Ind.  App.  453;  Meech  Div.   225:    Keeler  v.   Fischer-Hansen, 

V,  National  Ace.  Soc.,  50  N.  Y.  App.  (N.  Y.  City  Ct.  Gen.  T.)  27  Misc.  (N. 

Div.  144,  both  cases  citint*  4  Encvc.  of  Y.)  324. 

Pl.  and  Pr.  629.     See  also  Ingram  v,  639.      1.    Laclede    Constr.    Co.    v, 

Bussey,  133  Ala.  539;  Ricketts  v.  Hart,  Tudor  Iron  Works,  169  Mo.  137. 

73  Mo.  App.  647;  William  Deering  Co.  633.     8.  Vice    v.    Brown,   22   Ind. 

V.  Claypool,  (Neb.  1902)  89  N.  W.  Rep.  App.  345;    Darnell  v,   Keller,  18  Ind. 

373.  App.   103;   Cupples   V,   Alamo  Irriga- 

630.    1.  Horner  v,  Clark,  27  Ind.  tion,  etc.,  Co.,  7  Kan.  App.  692;  Mil- 
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634.     See  note  i. 

03S.     Speoiflo  ATerment  Not  Prohibited.  —  See  note  2. 

Ill  Pabticulab  Instances  of  Conditions  Pbecedent — 
1.  Arising  in  Agreement  —  a.  Antecedent  Consideration.  — 
See  note  4. 

*.  Mutual  Covenants.  -  See  notes  5,  6. 
636.    d.  Concurrent  Acts  —  Tender  —  in  oonena.  —  See 
note  4. 
638.     See  note  i. 

640.  /.  Notice  and  Proofs  of  Loss  in  Contracts  of 

Insurance  —  in  General.  —  See  notes  3,  4. 

641.  See  note  i. 

643.    g.  Certificates  of  Architects  and  Engineers. — 

See  notes  2,  3. 

644.     Pleading  Exensei.  —  See  note  l. 

645.  A.  Reference  to  Umpire  or  to  Arbitrators.  — 
See  note  2. 

/.  Contract  to  Perform  Work  Satisfactorily. 

—  See  note  4. 

646.  /.  Performance  upon  Contingency. —  See  note  i. 
k.  Demand.  —  See  note  2. 

647.  2.  Arising  by  Implication   of  Law  —  a.  Demand    or 

Request  Generally.  — See  notes  i,  2. 

waukee  Mechanics'   Ins.  Co.  v.  Win-  641.     1.  Southern  Mut.  Ins.  Co.  v. 

field,  6  Kan.  App.  527;  Anders  v.  Life  Turnley,   100  Ga.   296:  Meech  v.  Na- 

Ins.  Clearing  Co.,  62  Neb.  585.  tionai  Ace.  Soc.,   50  N.  Y.  App.  Div. 

634.     1.  Cupples  z/.  Alamo  Irrifi^a-  144,  both  cases  citing  4  Encyc.  of  Pl. 

tion,  etc.,  Co.,  7  Kan.  App.  692,  citing  and  Pr.  641. 

4   Encyc.  of  Pl.   and  Pr.   634.     See  M3.   S.  Compare  Happel  v.  Marasco, 

also  Vail  v.  Pennsylvania  F.  Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 

67  N.  J.  L.  422.  314. 

63d.     8.  Kenney    v.    Bevilheimer,  8.  McConnell  v.  Hewes,  50  W.  Va. 

158  Ind.  653.  33,  citing  4  Encyc.  of  Pu  and  Pr.  643. 

4.  Faber   v,    Hougham,   36  Oregon  See  also  Essex  v.  Murray,  (Tex.  Civ. 

428,  qnoting  4   Encyc.  OF  Pl.  and  Pr.  App.  1902)  68  S.  W.  Rep.  736;  Boden 

635.     See  also  Ricketts  v.  Harr,  73  Mo.  v,  Maher,  95  Wis.  65. 

App.  647.  644*    1.  McConnell   v.    Hewes,   50 

6.  Laffey  v,  Kaufman,  134  Cal.  391;  W.  Va.  33,  citing  4  Encyc.  of  Pl.  and 

Say  re    v.    Mohney,    35    Oregon    141;  Pr.  644. 

Eberz   v,    Heisler,    12  Pa.  Super.  Ct.  645.    8.  Ball  v.  Doud,  26  Oregon  14. 

388.  4.  Childs  Lumber,  etc.,  Co.  v.  Page, 

6.  Lafifey  z/.  Kaufman,  134  Cal.  391;  28  Wash.   128,  citing  4  Encyc.  of  Pl. 

Eberz   v,    Heisler,    12  Pa.   Super.  Ct  and  Pr.  645. 

388.      See    also    Madison    First    Nat.  046.     1.  Husenetter    v.   Gullikson, 

Bank  v.  Spear,  12  S.  Dak.  108.  55  Neb.  32;  Inda  v,  Mclnnis.  25  Nev. 

636.    4.  Pursley  v.  Good,  94  Mo.  235. 

App.  382.  8.  Oswald  v.  Moran.  8  N.  Dak.  11 1, 

63§.    1.  Bowen  v.  Young,  (Supm.  citing  4  Encyc.  of  Pl.  and  Pr.  646, 

Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  547.  note  2. 

640.     8.  California    Sav.    Bank    v,  647.     1.  Merrett  v,  Ritter,  158  Ind. 

American  Surety  Co.,  87  Fed.  Rep.  118,  491;  Bertha  v.  Sparks,   19  Ind.  App. 

citing  ^  Encyc.  ok  Pl.  and  Pr.  640.  431.     See  also  Pakas  v.  Hollingshead, 

4.  Meech  v.   National  Ace.  Soc,  50  (N.  Y.  City  Ct.  Gen.  T.)  60  N.  Y.  Supp. 

N.  Y.  App.  Div.  144.  991. 
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648.     How  Pleaded  at  Conunon  Law.  —  See  note  2. 

649.  b.  Demand  and  Notice  in  Actions  on  Com- 
mercial Paper  —  (i)  Action  Against  Maker.  —  See  note  3. 

6«SO.     (2)  Action  Against  Indorser.  —  See  note  2. 

653.    d.  Notice.  —  See  note  2. 

695.  3.  Statutory  Conditions  Precedent  —  a.  General  Rule. 
—  See  note  i. 

b.  Action  Authorized  by  Statute.  —  See  note  2. 

657.  See  note  2. 

c.  Penal  Actions.  —  See  note  3. 

d.  Presentation  of  Claim  to  Executor  or  Ad- 
ministrator. —  See  note  4. 

658.  /.  Presentation  and  Disallowance  of  Claim  — 
(1)  Generally.  —  See  note  2. 

Aotion  on  Contract  to  Pay  Property.  —  Bautnbach  Co.  v.  Latibe,  ^  Wis.  171 ; 

On  a  contract  to  p^iy  properly,  an  ac-  Stern     v.    La     Compagnie     Generale 

tion  for  the  value  of  the  property  can-  Transatlantique,  no  Fed.  Rep.  996,  in 

not  be  maintained  until  there  has  been  all  of  which  cases  4  Encyc.  op  Pl.  and 

a  demand  made  for  the  property  and  PR.  655  was  cited.    See  also  Howison 

a  refusal  or  failure  to  deliver  it,  unless  v.  Oakley,   118  Ala.  215;  Caulfield  v. 

it  is  made  to  appear  that  such  demand  Finnegan,  114  Ala.  39. 
would   have   been   futile.     Ingram   v.        2.  Crandall    v.    Lyon,    188    III.   86; 

Bussey,  133  Ala.  539.  Oswald  v.  Moran,  8  N.  Dak.  in,  both 

Snfilcienoy  of  Allegation.  —  An  allega-  cases  citing  4  Encyc.  of  Pl.  and  Pr. 

tion  of  a   refusal   implies  a   previous  655. 

demand,  and  is  equivalent  to  an  alle-        Action  Against  Offloer  for  Failure  to 

gation    of   a  demand  and  a   refusal.  Belease Property.  —  In  an  action  against 

Brossard  v.  Williams,  114  Wis.  89.  an  officer  for  refusing  to  release  prop- 

Aotions  by  Mortgagors  for  Conversion  of  erty  upon  the  tender  of  a  bond  as  re- 
Mortgaged  Property.  —  See  Chattel  quired  by  Code  Ala.  (f886),  §  1474  (Civ. 
Mortgages.  Code  Ala.  1896,  §  2717),  an  allegation 

647.  2.  Supporting  the  text:  Citizens'  in  the  complaint  that  ihe  plaintiff  ten- 
Bank  V.  Los  Angeles  Iron,  etc.,  Co.,  dered  *'  a  proper  forthcoming  bond  to 
131  Cal.  187;  Hanna  v.  McLaughlin,  said  constable  as  provided  by  section 
158  Ind.  292;  Johnson  v.  Anderson,  60  2717  of  the  Code  of  Alabama  **  suffi- 
Kan.  578:  National  Bank  v,  Thurber,  cfently  alleges  the  tender  of  a  bond  for 
(Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  the  amount,  with  the  sureties,  and 
13.  with  the  conditions  required   by  the 

Where  Demand  Would  Be  Useleee. —  statute.    Elrod  v,  Hamner,    120  Ala. 

Whitcomb  v.  Stringer,  (Ind.  App.  1002)  463. 

64  N.  E.  Rep.  636.     See  also  Ward  v,  657.    2.  Crandall  v.  Lyon,  188  111. 

Montgomery,  67  111.  App.  346.  86. 

Answer  Dispensing   with    Demand.  ~  8.  Oswald  v.  Moran.  8  N.  Dak.  iii, 

Thompson  v.  Whitney,  20  Utah  i,  cit-  citing  4  Encyc.  of  Pl.  and  Pr.  657. 

ing  4  Encyc.  of  Pl.  and  Pr.  648.  4.  Tichenor  v.   Wood,  (Ky.  1902)  70 

648.  8.  Arnold  V.  Hart,  176  111.  442,  S.  W.  Rep.  837;  Jones  v.  Rich,  20 
eitino  4  Encyc.  of  Pl.  and  Pr.  648.  Mom.  289.      Contra,   Durbrow  v.  Ep- 

649.  3.  Erdman    v,    Hardesty,    14  pens,  65  N.  J.  L.  10. 

Colo.  App.  395.  65§.    S.  Jewell  v.   Ithaca,  72  N.  Y. 

Note  Payable  on  Demand.  —  Slingo  v.  App.  Div.   220.  affirming  36  Misc.  (N. 

Steele-Wedeles  Co.,  82  111.  App.  139.  Y.)  499;  Luke  v.   El   Paso,  (Tex.  Civ. 

6((0.    S.  Colorado, —  Erdman  v.  Har-  App.  1900)60  S.  W.  Rep.  363;  O'Don- 

dcsty,  14  Colo.  App.  395.  nell  v.  New  London,  113  Wis.  292. 

653.    9.  Bank  of  Commerce  v.  Sco-  Admissions  of   Answer.  —  Where  the 

field,  126  Cal.  156.  complaint  alleges  the  presentation  of  a 

655.    1.  Casey,   etc.,   Mfg.   Co.   v.  duly  verified  claim  for  damages  to  a 

Weatherly,     loi     Tenn.    318;    Chas.  city  council,  on  a  certain  date,  and  sets 
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6ff9.    (2)  Notice  of  Injuries  and  Statement  of  Claim.  —  See 
note  2. 

060.  See  note  i. 

g.  Performance,  How  Pleaded  —  undor  codes.  —  See 

note  4« 

061.  lY.  Objsctiov  foe  EAiLiots  TO  Plead  Psbfobhavos  — 
1.  At  Any  Stage  of  Action.  —  See  notes  i ,  2. 

3.  Oeneral  Demnrrer.  —  See  note  5. 

4.  Plea  or  Answer.  —  See  note  6. 

out  the  claim  in  hac  verba,  an  admis-  court  or  to  the  cause  of  action,  and 

sion  in  the  answer  that  the  claim  de-  hence  an  objection  for  failure  to  allege 

scribed    in    the    complaint    was  filed  performance  of  such  a  condition  may 

admits  everything  that  goes  to  the  de-  be  raised  at  any  stage  of  the  proceed- 

scription   of    the    claim.     Durham   v.  inffs.    O'Connor  v.  Fond  du  Lac,  109 

Spokane,  27  Wash.  615.  Wis.   253;  Wuerfler  v.  Grand  Grove, 

669.    S.  CoaftitntionaUty  of  Btatuta.  (\¥is.  1902)  92  N.  W.  Rep.  433. 

—  A  city  charter  provision  requiring  'SaAdeiioyof  AUegatton— Olljeetioa  for 

the  filing  of  a  statement  of  a  claim  First  Timo  on  Appeal. —  Where  objection 

against  the  city  for  personal  injuries,  to  the  sufficiency  of  an  allegation  of 

as  a  condition  precedent  to  the  right  to  the  performance  of  a  condition  prece- 

sue  for  such  injuries,  will  be  upheld  so  dent  is  made  for  the  first  time  on  ap- 

far  as  it  is  reasonable  and  tends  to  the  peal,  the  allegation  will  be  construed 

due  administration   of  justice.     Born  moie  liberally  than  it  would  be  if  it 

V.  Spokane,  27  Wash.  719;  Durham  v.  had   been  objected   to  below,  and   if 

Spokane,  27  Wash.  615.  performance  may  be  inferred  therefrom 

Hatwo  of  Soqnirement.  —  A  require-  it  will  be  held  to  be  sufficient.    Colo- 

ment   that   a   notice  of   a   claim    for  rado  Fuel,  etc  ,  Co.  v.  Four  Mile  R. 

injuries  against  a   municipality  must  Co.,  29  Colo.  90. 

be  filed  with  the  municipal  corporation  5.  Oswald  v.  Moran,  8  N.  Dak.  iii, 

within  a  certain  time  is  more  in  the  citinQ  4  Encyc.   of  Pl.   and  Pr.  661. 

nature  of  a  statute  of  limitations  than  See  also  O'DonncU  v.  New   London, 

of  a  condition  precedent.    Troschansky  113  Wis.  292;  Parsons  v.  Ft.    Worth, 

V,  Milwaukee  Electric  R.,  etc.,  Co.,  no  26  Tex.  Civ.  App.  273.     Compare  Tro- 

Wis.  570.  schansky  v.   Milwaukee    Electric   R., 

660.    1.  Parsons  v.  Ft.   Worth,   26  etc.,  Co.,  no  Wis.  570. 

Tex.  Civ.  App.  273.  InraAdenoy  of   Domaad.  —  Where  a 

4.  Whoro  tiio  Olijootioii  Is  Xade  for  the  demand  is   in  fact  alleged  its  insuffi- 

Tlzit  Time  on  Apjpoal,  an  allegation  of  ciency  cannot  be  raised  by  demurrer, 

the   performance  of  a  statutory  con-  insufficiency  of  demand  being  a  matter 

dition   precedent  is  sufficient  if  such  of    defense.    Citizens'    Bank    v.    Los 

performance    may  be   inferred   there-  Angeles     Iron,     etc.,    Co.,     131    Cal. 

from.     Colorado  Fuel,  etc.,  Co.  v.  Four  187. 

Mile  R.  Co.,  29  Colo.  90.  Actions   for   Assault   and   Battery  — 

601.    1.  O'Connor  z/.  Fond  du  Lac,  Bhode    Island    Statute.  —  An  objection 

109  Wis.  253.  that  a  petition  in  a  civil  action  for  as- 

On  Appeal.  —  Where  the  performance  sault  and  battery  does  not  allege  that 

of  conditions  precedent  is  essential  to  criminal  proceedings  have  been  instl- 

the  cause  of  action,  the  objection  that  tuted  as  required  by  Gen.  Laws  R.  I., 

a  complaint  does  not  allege  the  per-  c.  233,  §  16,  cannot  be  raised  by  de- 

formance  of  such  conditions  may  be  murrer,  but  must  be  raised  by  a  plea 

raised    for  the   first  time  on   appeal,  in  abatement  or  upon  the  trial  on  the 

Ball  V.  Doud,  26  Oregon  14.  merits.     Harford  v.  Carroll,  21  R.  I. 

%.  Distinetion  Between  Conditions  Bolat-  515. 

lag  te  BomodieB  and  Those  Italating  te  6.  Grounds   Hot   Spoeiflod  in  Plea. — 

Bights.  —  Objection  for  failure  to  allege  Upon  a  plea  of  nonperformance  of  con- 

a  condition  precedent  to  a  remedy  is  ditions   precedent,    only    the    matters 

waived  unless  raised  by  demurrer  or  specified  in  the  plea  as  constituting  the 

answer,  whereas  conditions  precedent  nonperformance   will    be    considered. 

to  rights  go  to  the  jurisdiction  of  the  Coffin  v.  Black,  67  Ark.  219. 
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009.     7.  Defect  Cured  by  Verdict.  —  See  note  3. 

668.    y.  Plea  ok  Avbweb  to  Allegation  of  Pebfosmahgb  — 

Under  CodM  —  See  note  I. 

Beplioation  to  Plea  of  Nonperformanoo.  M3.  1.  XaiiBai.  -^  Under  Gen.  Stat. 
—  Where  the  defendant  pleads  the  Kan.  {1889),  g  4205  (Gen.  Stat.  1897,  c. 
nonperformance  by  the  plaintiff  of  con-  95,  §  122),  the  performance  of  con- 
ditions  precedent,  the  plaintiff  may  ditions  precedent  may  be  alleged  gen- 
reply  by  alleging  facts  showing  that  erally,  and  such  allegations  cannot  be 
such  nonperformance  viras  attributable  controverted  by  a  general  denial.  The 
to  the  defendant.  Western  Assur.  Co.  defendant  must  set  out  specifically  i!ie 
V.  Hall,  120  Ala.  547.  condition   relied  on  by   him,  and  ihe 

669.    8.  PerliMnBUuioe  Proved.— Say  re  breach  thereof.     Kahnweiler  7/.  Phenix 

V.  Mohney,  35  Oregon  141.  Ins.  Co.,  (C.  C.  A.)  67  Fed.  Rep.  483. 
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CONFESSION  AND  AVOIDANCE. 

664.  L  Defivitiok.  —  See  note  2. 

665.  n.  Eequisites  as  to  Svbjeot-matteb  —  1.  In  General 

—  See  note  i. 

2.  Plea  in  Discharge  —  a.  Definition. —  See  note  2. 
d.  In  Actions  Ex  Contractu.  —  See  note  3. 

666.  3.  Plea  in  Justification  or  Excuse  —  a.  Definition.  — 
See  note  2. 

667.  d.  Technical  Requirements.  — See  notes  i,  2. 

668.  c.  Application  to  Actions  Ex  Contractu  and 
Ex  Delicto.  —  See  note  4. 

660.    m.  Bequisites  as  to  Qxtalitt  —  1.  General  Snle.  —  See 

note  I. 

664.  8.  De  Lissa  v.  FuUer  Coal,  AToidaaoe  in  Law.  —  Nichols  v,  Cecil, 
etc.,  Co.,  59  Kan.  319  [ating  4  Encyc.     io6  Tenn.  455. 

OF  Pl.  and  Pr.  664  ef  siry.]',  Wiliets  Mfg.  667.     1.  Home  F.  Ins.  Co.  v,  Johan- 

Co.   V.   Chosen  Freeholders,  60  N.J.  sen,  59  Neb.  349  [fiA>r^4  Encyc.  of  Pl. 

L.  29.  AND  pR.  667];  Barker  v.  Barlh,  88  111. 

665.  1.  Nichols  v.  Cecil,  106  Tenn.  App.  23;  Jackson  v.  Independent  School 
455.  Dist.,  no  Iowa  313;  Johnson  v.  Hesser. 

2.  Nichols  r/.  Cecil.  106  Tenn.  455.  61    Neb.    631;    Wiliets    Mfg.    Co.    v. 

8.  Aooord  and   Satisfaotioii.  —  Snyder  Chosen  Freeholders,  60  N.  J.  L.  29; 

V.  Wilt,  99  Tenn.  618.  Snyder  v.  Wiir.  99  Tenn.  618. 

Arbitrament.  —  Gardner  v.  Newman,  Soffident  ConfeMion. —  It  is  sufficient 

(Ala.    1902)  33  So.   Rep.  179,  holding  where  ihe  plea  confesses  by  using  the 

that  ihe  award  given  under  an  arbitra-  words  **  if  plaintiffs  have  any  cause  of 

ment  is  conclusive   and  operates   by  action  it  is,"  etc.     Snyder  v.  Witt,  99 

way  of  estoppel   on  the  parties,  and  Tenn.  618. 

may  be  pleaded  in   bar  whether  the  2.  Baker  v.  Sears,  2  Kan.  App.  617; 

award  is  made  under  a  statute  or  under  Hanson   v.    Diamond   Iron   Mtn.  Co., 

the  comtPon  law.  (Minn.  1902)  92  N.  W.  Rep.  447;  White 

Payment.  —  Ketelman    v.    Chicago  v.  Eddy,  19  R.  I.  108;  Geo.  R.  Dickin- 
Brush  Co.,  (Neb.  1902)  91   N.  W.  Rep.  son  Paper  Co.  v.  Mail  Pub.  Co.,  (Tex. 
282;  Connecticut  Mut.  L.  Ins.  Co.  v.  Civ.  App.  1895)31  S.  W.  Rep.  1083. 
Dunscomb,  108  Tenn.  724;  Nichols  v.  Implied  Confession.  —  Under  the  corn- 
Cecil,  106  Tenn.  455.  mon-law  rule  that  whatever  is  not  dc- 

666.  2.  Nichols  v.  Cecil,  106  Tenn.  nied  is  confessed,  there  may  be  an 
455  [citing  4  Encyc.  of  Pl,  and  Pr.  implied  confession.  Snyder  v.  Witt. 
666];  Wiliets  Mfg.  Co.  v.  Chosen  Free-  199  Tenn.  618. 

holders,  60  N.  J.  L.  29.  66S.    4.  In  Treepau  to  Beal  Property, 

If  the  plea  does  not,  by  fair  intend-  a  plea  that  seeks  to  justify  an  entry 

ment,   confess  the   doing  of  the  acts  must    admit     it    either    expressly    or 

complained  of,  it  is  bad  as  a  jusiifica-  tacitly.     Wiliets  Mfg.  Co.   v.  Chosen 

tion.     Wiliets  Mfg.  Co.  v.  Chosen  Free-  Freeholders,  60  N.  J.  L.  29. 

holders,  60  N.  J.  L.  29.  669.     1.  Fish   v.    Farwell,    160   111. 

In  pleading  justification,  it  should  236;  Corrigan  v.   Rockefeller,  8  Ohio 

appear  by  direct  averment  or  by  neces-  Dec.  14. 

sary  implication  from  the  facts  alleged  If  the  Plea  Does  Kot  Oive  Color,  it  is 

that  the  acts  justified  are  those  com-  demurrable.     Wiley  v.  National   Wall 

plained  of.    Pyle  v.  Peyton,  146  Ind.90.  Paper  Co.,  70  111.  App,  543. 
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67 1 .    IV.  Requisites  as  to  Fobm  —  1.  Oenerally.  —  See  note  4. 
673.    2.  ConcloBion.  —  See  note  i. 

V.  Eeplicatioh.  —  See  note  4. 

In  TretpMi  Qnare  Clamniii  Fregit.  —  country  instead  of  with  a  verification. 

Willeis  Mfg.  Co.  V,  Chosen  Freehold-  Elsbree  v.    Burt,   (R.  I.  1902)  53  Ati. 

ers,  60  N.  J.  L.  29.  Rep.  60. 

671.    4.  Willets  Mfg.  Co.  v.  Chosen        4.  Where  an  action  was  brought  for 

Freeholders,  60  N.  J.  L.  29.  breach  of  warranty  in  the  sale  of  a  ma- 

679.    1.  Griffith  V,  Adams,  95  Md.  chine,  and  the  defendant  pleaded  as  a 

170.  settlement  and  a  waiver  that  the  pialn- 

Yeriflcation.  —  There  is  nothing  in  tifif  gave  a  note  after  knowledge  of  the 
the  nature  or  efifect  of  a  plea  of  dis-  workings  of  the  machine,  and  no  reply 
charge  in  insolvency  which  can  take  it  was  filed,  it  was  held  that  only  the  fact 
out  of  the  operation  of  the  provisions  of  settlement  was  in  issue,  and  if  the 
requiring  a  verification.  Griffith  v.  plainiiff  wished  to  show  that  the  de- 
Adams,  95  Md.  170.  fendant  request  d  him  to  hold  the  ma- 

A  plea  setting  up  in  bar  an  adjudica-  chine  for  a  longer  trial,  he  should  have 

tion  in  bankruptcy  prior  to  the  com-  replied   by  admitting    the    facts    and 

mencement  of  the  suit  and  that  the  pleading  in  avoidance  the  request  to 

cause  of  action  declared  upon  accrued  hold   the   machine.     Kinkead   v,   Mc- 

to  the  plaintiff  prior  to  such  adjudica-  Cormick   Harvesting  Mach.   Co.,  106 

lion  is  bad  where  it  concludes  to  the  Iowa  222. 
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CONSOLIDATION    OF    ACTIONS. 

076.  III.  At  Coxxon  Law  aitd  infDEB  Codes  —  1.  Power  to 
Consolidate  Inherent  Power.  —  See  note  i . 

Codes.  —  See  note  2. 

077.  2.  Conditions  Essential  at  Common  Law.  —  See  note  i. 

676.     1.  Power  to  Goniolidate  Inde-  Phillips  v,  Watkins  Land  Mortg.  Co., 

pendently  of  Statntes.  —  In  Aultman  Co.  90  Tex.  195. 

V.    Ferguson,  8   S.    Dak.  458,  citing  4  2.  Smith    v.    Smith,    22    Colo.   480, 

Encyc.  of  Pl.  and  Pr.  676,  the  court  which  case  was  decided  under  Mills's 

said:    *'  Independently  of  statutes,  it  An  not.   Code   Colo.    (1896),   §    20,  the 

would  seem  that  courts  ought  not,  by  court  citing  4  Encyc.  of  Pl.  and  Pr. 

stipulation  of  counsel,  to  be  deprived  676.     See  also  the  following  cases: 

of    their    inherent    power    '  to    make  Arkansas.  —  Meehan   v.  Watson,  65 

orders  which   will  expedite  business,  Ark.  216. 

and  prevent  costs  and  a  multiplicity  of  New  York.  —  American  Grocery  Co. 

suits,  when  one  action  will  answer  the  v.  Flint,  5  N.  Y.  App.  Div.  263. 

purposes  of  justice.*  **     See  also  White  Texas.  —  Carpenter  v.  Hannig,  (Tex. 

V.    Interstate   Bldg.,  etc.,  Assoc,  106  Civ.    App.    1896)  34  S.   W.  Rep.  774: 

Ga.    146;  Home   v.   Harness,   18  Ind.  Corbett  v.    Provident   Nat.    Bank,   23 

App.  214;  Field  v.  Lang,  89  Me.  454.  Tex.  Civ.  App.  602. 

But  an  action  which  is  improperly  Wisconsin.  —  Gross    v.    Milwaukee 

brought,  and  of  which  the  court  has  no  Mechanics'  Ins.  Co.,  92  Wis.  656. 

jurisdiction,   cannot    be    consolidated  Where  Different  Land  Titles  Are  In- 

with  a  pending  action.     Willard  Mfg.  yolved  in  two  suits  between  the  same 

Co.  V.  Tirney,  130  S.  Car.  611.  parties,  the  fact  that  the  plaintiff's  title 

On  Probate  of  One  of  Two  Willi.  —  On  to  the  tracts  sued  for  is  not  the  same 

appeal   to  the    Superior    Court    from  in  both  suits  affords  no  reason  why  the 

orders  of  the  Court  of  Ordinary  admit-  title  to  both  tracts  should  not  be  liti- 

ting  to  probate  one  of  two  wills  pur-  gated  in  one  suit  under  the  order  of 

porting  to  be  the  last  will  of  a  testatrix  consolidation,  the  charge  of  the  court 

and  refusing  to  probate  the  other,  the  distinctly   indicating   to  the  jury  the 

question    involved   in    the   two   cases  difference  between  such  titles.     Mixon 

being  which,  if  either,  was  the  last  will  v.  Farris,  20  Tex.  Civ.  App.  253. 

of  the  testatrix,  it  was  held  that,  in  When  Statntory  Authority  Veoeesarj. 

view  of  the  complications  which  might  —  A  consolidation  of  two  proceedings 

arise    from    separate    trials    and    the  which  are  not  of  exactly  similar  scope 

facility   with  which  the  whole  matter  should  not  be  attempted  in  the  absence 

might  be  determined  by  a  consolida-  of    express    statutory    authority  and 

tion  of  the  two  cases,  each  duly  num-  jurisdiction.     Matter  of  Wood,  (Surro- 

bered  and  docketed,  the  trial  judge  had  gate  Ct.)  34  Misc.  (N.  Y.)  209. 

discretion  to  issue  an  order  consoli-  677*     1.  Eagle  Gold    Min.   Co.    v. 

dating  them,  and  in  this  way  dispose  Bryarly.   28   Colo.   262;  Van   Laer  v. 

of  all  issues  involved  by  a  judgment  Kansas  Triphammer  Brick  Works,  56 

binding  and  conclusive  upon  all  parties.  Kan.  545. 

Roulett  V.  Mulherin,  100  Ga.  591.  SonthDakota.  —  Where  several  parties 

To  Bemove  Clond  on  Title  and  Foreolose  appealed  from  the  order  of  a  town 
Mortgage. —  It  is  proper  to  consolidate  board  relative  to  the  laying  out  of  a 
the  suit  of  an  administrator  to  remove  highway,  it  was  held  that  a  refusal  of 
a  cloud  from  the  title  to  property  by  the  court  to  sustain  a  motion  to  con- 
reason  of  a  mortgage  and  a  suit  of  the  solidate  the  several  cases  was  not  error, 
mortgagee  to  foreclose  the  mortgage,  the  parties  to  the  appeals  being  differ- 
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678.    4.  When  Conrts  Will  Befiue— tf.  Ouster  of  Juris- 
DICTION.  —  See  note  2. 

680.    6.  Actions  in  Different  Conrts.  —  See  note  i. 

683.    6.  Proceedings  for  Consolidation  —  c.  At  What  Stage 
Motion  to  Be  Made  —  under  codM.  —  See  note  2. 

7.  As  Exercise  of  Discretion  —  a.  In  General.  —  See 
note  4. 

ent.     Williams  i/.   Turner  Tp.,  15  S.  of   Pl.   and   Pr.  678,  the  court  said: 

Dak.  r82.  "  If,  notwithstanding    the    consolida- 

Aotion  ilgainit  Gamiihee  and  Main  Ac-  tion,   the  court    below   had    awarded 

tion  in  Attachment.  —  An  action  against  judgment  within  the  statutory  limit,  a 

a  garnishee  cannot    be    consolidated  different  question  would  ha v^e  been  pre- 

with  the  main  action  in  attachment  In  senled.     The  fact  that  the  consolida- 

which  the  garnishee  was  summoned,  tion  was  had  on  the  application  of  the 

Adler-Goldman     Commission    Co.    v,  defendant,  and  that  he  gained  a  benefit 

Bloom,  62  Ark.  6i6.  from  it,  however  much  it  may  justify 

Sidt  in  Eqnity  and  Action  at  Law.  —  A  unfavorable  comment,  does  not  estop 

suit  in  equity  by  grantors  to  set  aside  him  from  raising  the  question  of  juris- 

a  deed   and  an  action  at  law  by  the  diction;  for  whenever  there  is  a  want 

grantee  sounding  in  damages  cannot  of  authority  to  hear  and  determine  the 

be  consolidated  though  growing  out  of  subject-matter  of  the  controversy,  or 

the    same    transaction.     Anderson    v,  to  render  the  judgment,  an  adjudica- 

Gaines,  156  Mo.  664.  tion  upon  the  merits  is  a  nullity." 

HnmerouB  Sniti  for  Delinquent  Taxes.  680.    1.  Necessary  Conditions.  —  But 

—  Where  the  county  attorney  filed  as  an  essential  condition  of  the  exer- 
twenty-two  actions  in  the  District  cise  of  this  power,  it  must  appear  that 
Court  against  "  unknown  owners  "  for  the  two  actions  are  against  the  same 
delinquent  taxes,  penalties,  etc.,  defendants  as  well  as  on  causes  of  ac- 
against  twenty-two  tracts  of  land  tion  which  may  be  joined.  Isear  v, 
separately   assessed,  and   after  notice  Da^nes,  i  N.  Y.  App.  Div.  557. 

by  publication  the  owners  intervened.  City  Court  of  New  York  City.  —  Under 

setting  up  ownership  of  all  the  surveys.  Code   Civ.    Pro.    N.   Y.,  ^§  817,   818, 

and  moved  for  a  consolidation,  it  was  3347,  the  City  Court  of  the  City  of  New 

held  that  there  was  no  error  in  a  re-  York  has  the  power  to  remove  to  itself 

fusal  of  consolidation,  as  the  property  and  consolidate  with  an  action  pend- 

had  been  separately  assessed;  but  that  ing  there  another  action  brought  in  the 

a  consolidation  would  have  followed  as  Municipal  Court  of  such  city  between 

a  mattei  of  right  had  it  appeared  that  the  same  parties,  where  the  causes  are 

all  the  surveys  had  been  assessed  to-  identical  in  nature  and  capable  of  proof 

gether  in  the  name  of  the  interveners,  bjr  the  same  evidence.     Curley  v.   F. 

or  to*' unknown  owners."     Watkins  v.  &  M.  Scbaefer  Brewing  Co.,  (N.   Y. 

State,   ^Tex.  Civ.  App.  1901)61  S.  W.  City  Ct.  Gen.  T.)  35  Misc.  (N.  Y.)  131. 

Rep.  532.  6§3.    2.  Eckenroth  v,  Egan,  (Supm. 

Where  Cansei  Are  Intimately  Connected.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  508. 

—  It  is  not  error  to  consolidate  an  ac-  When  Motion  Should  Be  Made. —  If  a 
tion  to  recover  the  statutory  penalty  consolidation  is  desired,  a  motion 
for  charging  and  receiving  usurious  in-  therefor  should  be  made  before  the 
terest  with  an  action  to  settle  a  part-  trial  and  judgment.  It  is  too  late  after 
nership,  although  the  two  actions  are  the  trial,  even  if  proper  in  the  first  in- 
such  as  should  not  ordinarily  be  stance,  when  no  good  reason  appears 
joined,  when  it  appears  that  the  pay-  for  not  urging  it  sooner.  Needham 
ments  charged  to  be  usurious  are  sums  Piano,  etc.,  Co.  v.  Hollingsworth, 
credited  to  the  plaintiff  by  sales  of  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
partnership  cattle   and   that  the   two  750. 

causes  are  intimately  connected.     Her-  4.  Consolidation  by  Consent  for  Purpose 

ring  V.  Herring,  (Tex.  Civ.  App.  1899)  of   Trying    Together.  —  Two    suits    in 

51  S.  W.  Rep.  865.  favor  of  the  same  plaintiffs,  pending  in 

67§.    2.  Want  of  Jurisdiction. —  In  the  same  court  and  against  different  de- 

Gillin  P.  Canary,  (Supm.  Ct.  App.  T.)  fendants,  may,  by  consent  of  counsel, 

?6  Civ.  Pro.  (N,  Y.)  230,  citing  4  Encyc.  be  consolidated  ^o  ll^e  ex^ei^t  of  trying 
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686-699     CONSOLIDATION  Of  ACTIONS.  Vol.  IV. 

« 

080.    See  note  i. 

687.  b.  Usually   Allowed   When   No   Defense   In- 

TENDED.  —  See  note  i. 

688.  c.  Not  Reviewable  on  Appeal.  —  See  note  i. 
680.    17.  CovsoLiDATiov    XV  SauiTT  —  1.  Power  of  Court  in 

OeneraL  —  See  note  i. 

600.    2.  When  Consolidation  Allowed  —  a.  In   General.  — 
See  note  i. 

69S.    3.  Identity  of  Parties  ITot  Essential  —  See  note  i . 

them   together  before   the  same  jury  same  in  both  actions.     When  different 

and  at  the  same  time,  when  the  issues  questions  are  to  be  litigated,  it  is  usual 

involved    in    them   and    the    evidence  for  the  court  to  deny  the  application.*' 

relative  thereto  are  so  nearly  identical  6S8.     1.  Wolters  v.  Rossi,  126  Cal. 

as  to  render  a  consolidation  and  trial  644;  Mills   v.    Paul,   (Tex.   Civ.   App. 

together  practical.     Walker  v.  Conn,  1895)  30  S.  W.  Rep.  242. 

112  Ga.  314.  Failure  to  Koye  for  SevenuiM.  —  Even 

Where  Affidavit  Develops  Iitnee.  —  By  where  the  consolidation  was  improper 

Code  Civ.  Pro.   N.  Y..  §  817,  an  order  in  the  first  instance,  the  appellee  is  in 

of  consolidation  is  discretionary  with  no  position  to  complain  of  it  after  more 

the  court;  and  an  order  consolidating  than  twelve  months  have  elapsed  since 

two  actions  on  motion  by  the  defend-  the  entry  of  the  order  without  a  motion 

ants    on    the    strength    of    affidavits,  on  his  part  for  a  severance.     Traders' 

which  sufficiently  set  forth  the  issues  Nat.  Bank  v.  Fry,  14  Tex.  Civ.  App. 

to  be  raised,  prior  to  the  interposition  403. 

of  answers,  is  a  proper  exercise  of  the  Failure  to  Otgeot.  —  Consolidation  of 

court's   discretion.      Perkins   v,   Mer-  suits   being  a   matter  of  practice  and 

chants'  Lithographing  Co.,  (N.  Y.  City  resting  larp^ely  within  the  discretion  of 

Ct.  Gen.  T.)  21  Misc.  (N.  Y.)  516.  the   trial   judge,  the   party  who  com- 

Where    No    Goett    Have    Attaohed.  —  plains  in  reference  thereto  should  show 

Bates's  Annot.  Stat.  Ohio  (1897),  §  5120,  the  exercise  of  reasonable  diligence  on 

providing  for  consolidation  of  actions,  his  part  to  prevent  that  of  which  he 

is  intended  simply  to  save  costs,  and  complains.     One  seeking  to  set  aside 

not   to  give   to  either  party  any  ad-  an   order  of  consolidation,    made    at 

vantage  in  the  prosecution  of  either  another  term  some  seven  months  be- 

aciion.     Where  no  costs  have  attached,  fore,  ought  to  show  that  he  objected 

no  complaint  can  be  made  of  the  court's  and  protested  against  the  order  when 

refusal     to     order     a     consolidation,  made,  or  present  a  reasonable  excuse 

Brigel  v.  Creed,  65  Ohio  St.  40.  for  failing  to  object.    Scott  e^.  Farmers', 

6§6,     1.   Jones    v,    Witousek,    114  etc.,  Nat.  Bank,  (Tex.  Civ.  App.  1902) 

Iowa  14,  ctiin^r  4  Encyc.  of  Pl.  AND  Pr.  66  S.  W.  Rep.  485. 

684  ti  seq,  6§9.    1.  Drye  v.  Grundy,  (Ky.  1896) 

6(17.    1.  Consolidation  Denied  Where  35  S.  W.  Rep.  1T9;  McKittrick  v.  Mc- 

nifferent   Qnestloni  Are   Involved.  —  In  Kittrick,  43  W.  Va.  117. 

Mason    v.    Evening   Star    Newspaper  When  Duty  of  Court  to  Xake  Order. — 

Co.,  35  Misc.  (N.  Y)  77,  the  court  said:  Even  in  the  absence  of  a  motion  for 

"  To  justify  a  consolidation  of  two  ac-  consolidation  by  either  party,  when  it 

tions,  it  is  not  sufficient  to  show  that  comes  to  the  knowledge  of  a  court  of 

they  are  between  the  same  parties  and  equity  that  the  subject-matter  of  two 

that  the  causes  of  action  are  such  as  suits  is  substantially  identical,  it  is  not 

may  be  joined  in  one  complaint.     So  erroneous,    but  commendable,  in   the 

much  must  be  shown,  at  all  events,  court  to  order  a  consolidation.     India 

and  until  it  is  shown  no  occasion  arises  Rubber  Co.  v,  C.  J.  Smith,  etc.,  Co.. 

for  the  court  to  exercise  its  discretion.  75  111.  App.  222. 

In  order  to  call  into  operation  the  dis-  690«     1.  Taylor  v.  Standard  Brick 

cretion  of  the  court  in  favor  of  the  mo-  Co.,  66  Ohio  St.  360,  citing  4  Encyc.  of 

tion  to  consolidate,  the  defendant  must  Pl.  and  Pr.  690. 

go  further,  and  show  either  that  no  de-  603.    1.  Identity  of  SnlQeot-mattMr.  — 

fense  is  intended  or  that  the  questions  The    important    inquiry  in   equity   is 

which  will  arise  are  substantially  the  with    respect    to   (he  identity  of  t|»e 
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605.  6.  Coxuolidation  of  Law  and  Equity  Causes.  —  See  note  2. 

606.  VI.  C0N8OLISATIOH  07  Appeals  —  1.  Suits  on  Distinct 
Causes  of  Action.  —  See  note  3. 

608.    vn.  Consolidation   ih  Fedebal  Coubts — 1.  (General 

Bule.  —  See  note  i. 

sabject-matter.  The  aim  is  to  bring  all  60ft.  8.  Conaolidation  of  Actions  at 
parlies  in  interest  before  the  court.  Law  uid  Amendment  into  Bill  in  Equity, 
and  a  consolidation  of  suits  will  be  had  — When,  thiough  a  misapprehension, 
without  a  special  regard  to  the  identity  plaintiffs  have  brought  three  separate 
of  (he  parlies.  P.  Cox  Shoe  Co.  v,  actions  at  law  to  enforce  a  cause  of  ac- 
Adams,  105  Iowa  402.  citing  4  Encyc.  tion  which  can  be  enforced  only  by  one 
OF  Pl.  and  Pr.  692.  bill  in  equity,  the  court  has  power  to 
Arisona.  —  Where  it  appears  that  two  consolidate  the  actions  and  amend  the 
suits  relate  to  the  same  subject-matter  consolidated  action  into  a  bill  inequity, 
and  where  the  record  shows  that  the  Smith  v.  Butler,  176  Mass.  38. 
plaintiffs  in  the  one  suit  became  on  Equitable  Action  to  Set  Aside  Tax  Beed 
their  own  motion  interveners  in  the  and  Foroible  Detainer.  —  Under  Code 
other,  the  court  may  order  the  consoli-  Iowa  1873.  g§  2630,  2734  (Code  Iowa 
dation  of  the  two  suits  although  they  1897,  §}^  3545,  3644),  an  equitable  ac- 
are  not  *'  by  the  same  plaintiff  against  tion  to  set  aside  a  tax  deed  and  permit 
the  same  defendant "  nor  "  by  the  ledemption  from  a  sale  for  taxes,  and 
same  plaintiff  against  several  defend-  a  suit  for  forcible  entry  and  detainer 
ants,'*  as  provided  by  Rev.  Stat.  Ariz,  of  the  real  property  involved  in  the 
(1887).  par.  918  (Rev.  Stat.  Ariz.  1901,  former  suit,  though  pending  in  the 
par.  1564).  Such  consolidation  is  same  court  and  at  the  same  time,  can- 
fairly  within  the  discretion  conferred  not  be  consolidated.  Hodowal  v, 
by  Rev.  Stat.  Ariz.  (1887),  par.  727  (Rev.  Yearous,  103  Iowa  32. 
Slat.  Ariz.  1901,  par.  1345),  providing  696.  8.  Hicks  v.  Walker,  105  Ga. 
that  "  the  court  may  determine  any  480:  Erwin  v.  Ennis,  104  Ga.  861; 
controversy  between  parties  before  it,  Western  Assur.  Co.  v.  Way,  98  Ga.  746; 
when  it  can  be  done  without  prejudice  Roach  v.  Baker,  145  Ind.  330;  Mohr  v, 
to  the  rights  of  the  others  or  by  saving  Cochran,  20  Tex.  Civ.  App.  183. 
their  rights;  but  when  a  complete  de-  69S.  1.  The  Eliza  Lines,  (C.  C.  A.) 
termination  of  the  controversy  cannot  114  Fed.  Rep.  307. 
be  had  without  the  presence  of  other  Creditors*  BUI  and  Forecloeure  Against 
parties,  the  court  shall  order  them  to  Bailroad.  —  The  duty  of  the  court  to 
be  brought  in.**  London,  etc..  Bank  v.  consolidate  causes,  where  no  one  will 
Abrams,  (Ariz.  1898)  53  Pac.  Rep.  be  injured  thereby,  is  plainly  sug- 
588,  gested  by  Rev.  Stal.  U.  S.,  §  921.  A 
Illinois  —  Bights  of  Various  Lienhold-  common  instance  of  the  exercise  of  the 
ere  Affected.  —  Springer  v.  Kroeschell,  power  thereby  granted  is  the  consoli- 
161  111.  358.  dation  of  a  creditors*  bill  and  a  fore- 
Ohio.  —  Bates*s  Annot.  Stat.  Ohio  closure  bill  against  the  same  insol- 
(1897),  §  5120,  is  mandatory  that  on  vent  railroad  corporation.  Continental 
motion  of  the  defendant  the  several  Trust  Co.  v.  Toledo,  etc.,  R.  Co.,  82 
actions  shall  be  consolidated,  if  it  ap-  Fed.  Rep.  642. 

pear  that  the  actions,  not  causes  of  ac-  Suits  in  Equity  and  Actions  at  Law.  — 

tion,  could  have  been  and  should  be  In  Toledo,  etc.,  R.  Co.  v.  Continental* 

loined.     The  power  of  consolidation  is  Trust  Co.,  (C.  C.  A.)  95  Fed.  Rep.  497, 

not  confined  to  identity  of  parties  and  the  court   said.     '*  Section   921,   Rev. 

causes  of  action  which  might  be  joined  Stat.  U.  S.,  applies  as  well  to  suits  in 

in  the  same  petition  under  the  rules  of  equity  as  suits  at  law.    *    *    *    Such 

pleading,   but  it  authorizes   the  con-  consolidation  is  primarily  but  an  ex- 

solidation  of  all  actions  ivhich  might  pedient  adopted  for  saving  costs  and 

be  joined,  either  at  law  or  in  equity,  delay.     Each  record  is  that  of  an  inde- 

f or  convenience  of  trial,  for  preventing  pendent  suit,  except  in  so  far  as  the 

multiplicity  of  suits,  or  to  save  costs,  evidence   in  one   is,   by  order  of   the 

Taylor  v.  Standard  Brick  Co.,  66  Ohio  court,  treated  as  evidence  in  both.    The 

St.  360,  citing  4  Encyc.  of  Pl.  and  Pr.  consolidation  does  not  change  the  rules 

690,  692.  of  equity   pleading,  nor  the  rights  of 
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099.  Vm.  Taxation  of  Costs  —  1.  Power  Is  Discretionary.  — 
See  note  4. 

70 1.  IX.  Effect  of  Cohsolidatiov  —  1.  Where  All  Parties 
Consent  —  See  note  1. 

yoa,    2.  On  Trial  —  a.  In  General-  —  See  note  2. 

703.    b.  Challenges.  —  See  note  i, 

the  parties,  as  those  rights  must  still  tion  was  entered,  and  that  on  appeal 

turn  on  the  pleadings,  proofs,  and  pro-  the  suits  should  be  treated  as  one  case 

ceedings  in    their    respective    suits.*'  and  as  if  an  order  of  consolidation  had 

See  also  4  Encyc.  of  Pl.  and  Pr.  691.  been  made,  even  though  there  was  a 

699.    4.  statutory  Costs  Taxed  in  Each  departure    from    technical    precision. 

Case.  —  Where    separate    and    distinct  Bramell  v.  Adams,  146  Mo.  70. 

actions  against  separate  and  distinct  709.      2.    Dopositioni    Taken   Before 

persons     and     property     have     been  Consolidation.  —  Depositions    taken   in 

brought,   their  consolidation   for    the  an  action  before  consolidation  may  be 

convenience  of  the  parties  at  the  trial  received  as  evidence  afterwards  in  the 

does   not  have   the  efifect  of   making  trial  of  several   actions  consolidated, 

them  one  action  in  the  sense  that  only  where   the  parties  to  the  actions  and 

one  judgment  should  be  entered,  but  beneficially  interested  therein  are  the 

separate  judgments  are  required,  and  same  and  the  causes  of  action  might 

the  statutory  costs  should  be  taxed  in  have  been  joined.     It  is  immaterial  in 

each    of    the    cases.     Gray's    Harbor  which    action     the    depositions    were 

Boom  Co.  f.  McAmmani,  21  Wash.  465.  originally  taken.      Wolters  v.   Rossi, 

701.    1.  Consolidation  by  Consent  of  126  Cal.  644. 

Parties.  —  Where  several  cases   pend-  7<I3.     1.  Peromptory    Challenges.  — 

ing  at  the  same  lime  in  the  lower  court  When  actions  are  consolidated,  each 

were  tried  as  one,  the  same  evidence,  plaintiff  and  defendant  is  entitled  to 

by  consent,    was   received   in  all  the  the  number  of  peremptory  challenges 

cases,  and  in  effect  all  were  treated  as  to  which  he  would  have  been  entitled 

one  suit,  it  was  held  that  they  were  for  had   the  cases  been  tried  separately, 

all    practical    purposes    consolidated,  Connecticut  Mut.  L.  Ins.  Co.  v.  Hill- 

although  no  formal  order  of  consolida-  mon,  (C.  C.  A.)  107  Fed.  Rep.  834. 
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CONSPIRACY. 

T08.    n.  VErOE.  —  See  notes  i.  2.     See  also  VENUE. 
700,     ni  PABTIEB     to     IHDICTICEET  --  PrMtnt    PraeUoe.  —  See 
notes  2,  3. 

710.  See  note  i. 

711.  IV.  IiTDiCTMEHT  (see  also  Indictments,  Informa- 
tions, AND  Complaints)  —  1.  General  Auctions.  —  See  note  i. 

719.     2.  Pnrpoae  — a.  Generally. — See  note  i. 
713.     See  notes  I.  2. 

c.  Object  of  Conspiracy  Offense  by  Statute.  — 

See  note  4. 

715.  4.  Whece  Means  Are  TTnlawM.  —  See  note  i. 

716.  6.  Overt  Acts  —  a.  Generally.  —  See  note  2. 

717.  See  note  3. 

d.  By  Statute.  —  See  note  4. 

718.  6.  Joinder  of  Connts  —  a.  Generally.  —  See  note  i. 

70§.    1.  State  V.  Tamer,  119  N.  Car.  complish  the  conspiracy  need  not  be 

841.     See  also  Thompson  v.  State,  106  set  out  in  the  indictment. 

Ala.  67.  8.  Lipschitz  v.  People,  25  Colo.  261, 

8.  U.  S.  V.  Greene,  100  Fed.  Rep.  941  ctHng-  4  Encyc.  of  Pl.  and  Pr.  712  <-/ 

[citing  4  Encyc.  of  Pl.  and  Pr.  708]:  sc^. 

Com.  V.  Spencer,  6  Pa.  Super.  Ct.  256.  4.  State  v.  Huegin,  110  Wis.  189. 

709.  8.  State  v.  Slutz,  106  La.  182,  Laagnage  of  Statute. —  In  Towne  v, 
citin<i  4  Encyc.  of  Pl.  and  Pr.  709.  People.   89    III.   App.   258,   the  court 

Joinder  of  Husband  and  Wife. —  It  has  said:     "Whether    in    any  case  it  is 

been  held  that  an  indictment  charging  enough  that  the  indictment  is  merely 

a  husband  and  wife  with  conspiracy  is  framed   in   the  words  of  the   statute, 

bad,  since  they  have  not  the  capacity  must  depend  upon  whether  the  words 

to  conspire.     State  v,  Clark,  9  Houst.  of  the  statute  so  far  particularize  the 

(Del.)  536;  Com.  r.  Allen,  24  Pa.  Co.  offense  as  by  their  use  alone  to  notify 

Ct.  65.  the    accused    of    the    precise    offense 

3.  State  V.  Slutz,  106  La.  182,  citing  charged  upon  him.*' 

4  Encyc.  of  Pl.  and  Pr.  709.  715,     1.  Haynes  v.  U.  S.,  (C.  C.  A.) 

710.  1.  State  v.  Slutz,  106  La.  182,  loi  Fed.  Rep.  817;  U.  S.  v.  Lackey, 
a'tin^4  Encyc.  of  Pl.  and  Pr.  710.  99  Fed.  Rep.  952.     See  also  Menden- 

711.  1.  Madden  v.  Slate.  57  N.  J.  hall  v.  Stewart.  18  Ind.  App.  262. 

L.  324.     See  also  Bannon  v.  U.  S.,  156        716.    8.  State  v.  True  Nell,  79  Mo. 

U.  S.  464.  App.  243. 

7ia.     1.   Lipschitz    v.    People,    25        717.    8.  State  v.  True  Nell,  79  Mo. 

Colo.  261,  citing^  4  Encyc.  of  Pl.  and  App.  243. 
Pr.  712.  4.  People  v.  Goslin,  171  N.  Y.  627. 

713.  1.  State  v.  Gannon,  (Conn.  719.  1.  When  the  Seroral  Gonnts  B*- 
1902)  52  All.  Rep.  727;  People  v.  Gil-  lata  to  the  Same  Transaetlon  and  the  de- 
man,  121  Mich.  187.  Contra,  State  y,  fendant  might  be  guilty  under  each 
Barr,  (N.  J.  i8q8)  40  Atl.  Rep.  772.  and  all,  an  election  will  not  be  com- 

In  State  v.  Howard,  129  N.  Car.  584,  pelled.     Looney  v,  People,  Qi  111.  App. 

it  was  held  that  the  steps  taken  to  ac-  370. 

5upp.  ?1.  *  PT.-48  768 


719-737  CONSPIRACY.  Vol.  IV. 

719o    b.  Duplicity.  —  See  notes  3,4- 

730.     7.  Certainty  Beqnired  —  a.  Generally.  —  See  note  2. 

733.     Executed  Gonipiracy.  —  See  note  I. 

733.  c,  P^'oLLOwiNG  Language  of  Statute.  —  See  note  3. 
735.    V.  Specific    Offehses  —  1.  Conspiracy   to    Cheat    and 

Defrand  —  b.  Overt  Acts.  —  See  notes  3,  5. 

737.  3.  Conspiracy  to  Obstruct  Justice  —  PropoMd  Xeam.  —  See 
note  3.    See  also  Obstructing  Justice. 

738.  4.  Strikes  and  Boycotts  —  b.  Injunction.  —  See  note  6. 

739.  5.  Conspiracy  Against  United  States  —  Suential  ingredient!. 
—  See  note  2. 

734.  EC.  IHSTBUCTIONB  (see  also  Instructions)  —  AMunption 

of  Facts.  —  See  note  6. 

737.    XV.  CiTiL    Actions  —  2.  Allegation  of  Damage.  —  See 

notes  I,  2. 

719.     8.  People    v.    Summers,    115  797.     8.  People  c.  Bird,  126  Mich. 

Mich.  537;  Com.   p.  Quay,  7  Pa.  Dist.  631. 

723;  State  V.    Huegin.    no  Wis.   189;  73§.     6.  U.  S.  v.  Sweeney,  95  Fed. 

Martens  v.  O'Connor,  loi  Wis.  18;  U.  Rep.  434. 

S.  V.  Greene,  115  Fed.  Rep.  343.  739.     d.   Eequisite    Allegations.   — 

4.  Martens  v.  O'Connor,  lor  Wis.  18;  Under  Rev.  Stat.  U.  S.,  §  5440,  making 

U.  S.  V.  Greene,  115  Fed.  Rep.  343.  it  an  oflfense  lor  two  or  more  persons 

730.    2.  Allegation  in  Altematiye. —  to    conspire    10    defraud    the    United 

An   indictment   for  conspiracy  which  States,  allegations  of  the  accomplish- 

averred  that  the  conspiracy  was  to  pre-  ment  of  a  conspiracy  are  unnecessary, 

vent  one  "  from  obtaining  work  or  em-  The  gist  of   the  crime  is  conspiring, 

ployment  or  continuing  in    his    said  and  a  statement  of  the  purpose  and 

work  and  employment  "is  not  bad  on  nature  of  the  conspiracy  is  sulhcient. 

account  of  being  in  the  alternative,  as  U.  S.  v.  Greene,    115  Fed.   Rep.  343; 

the   words    "  obtaining  "    and  **  con-  Gantt  v.  U.  S.,  (C.  C.  A.)  108  Fed.  Rep. 

tinuing  '*  when  referring  to  **  employ-  61 ;  Wright  v.  U.  S.,(C.  C.  A.)  108  Fed. 

ment"  convey  a  conjunctive  meaning.  Rep.  805;  U.  S.  v,  Taffe,  86  Fed.  Rep. 

State  v.  Dyer,  67  Vt.  690.  113;  U.    S.   v,   Benson,  (C.  C.  A.)   70 

733.     1.  U.  S.  V,  Greene,  100  Fed.  Fed.  Rep.  591.     But  compare  U.  S.  v. 

Rep.  941,  citing  4  Encyc.  of  Pl.  and  Peuschel,  116  Fed.  Rep.  642. 

pR.  722.  734.    6.  In   State   v.    Bingham,  42 

793«     a.  People  v,  Goslin,  67  N.  Y.  W.  Va.  234*  it  was  held  error  to  instruct 

App.  Div.  16.  the  jury  that  if  it  finds  as  a  fact  the  ex- 

795.    8.  State  v.  Huegin,  no  Wis.  istence  of  a  conspiracy,  it  is  immaterial 

189;  Gantt  V,  U.  S.,  (C.  C.  A  )  108  Fed.  whether  or  not  the  party  sustained  the 

Rep.  61.  injury  alleged,  or  that  one  of  the  con- 

6.  American  F.  Ins.  Co.  r.  State,  75  spirarors  was  the  aggressor. 

Miss.  24,  citing  4  Encyc.  of  Pl.  and  737.    1.  Ertz  v.  Produce  Exch..  79 

Pr.  726.  Minn.    140;     Bayles     v.    Vandervecr, 

Sorplneage.    —   When    a    complaint  (Supm.  Ct.  Spec.  T.)  11  Misc.  (N.  Y.) 

charges  conspiracy  in  the  language  of  207. 

the  statute,  and  a  conspiracy  to  carry  Instanoea  of  Snf&oient  Complainta.  —  In 

out  a  particular  purpose  in  a  particular  the   following  cases  complaints  alleg- 

way  is  also  charged,  accompanied  by  ing  conspiracy  were  held  sufficient  as 

a  statement  of  overt  acts  pursuant  to  stating    facts    sufficient:       Hardy    v, 

the  conspiracy,  the  latter  part  mav  be  Trick,  121  Mich.  251;  People  v,  Butler, 

rejected   as  surplusage,   but   the   two  in  Mich.  483;  Colyer  v,  Guilfoyle,  47 

charges  of    conspiracy   mav   be   read  N.    Y.    App.    Div.    302;     Martens    r. 

together  as  charging  a  conspiracy  of  O'Connor,  101  Wis.  18. 

the  nature  indicated  by  the  particular  2.  Hundley    v.    Louisville,   etc..    R. 

allegations     as    regards    the    method  Co.,    105    Ky.    162;    Ertz   v.    Produce 

adopted  for  eflfecting  the  criminal  pur-  Exch.,    79     Minn.     140;     Commercial 

pose.    State  v,  Huegin,  no  Wis.  189.  Union  Assur.  Co.  z/.   Shoemaker,   63 
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788.  2.   Allegation  of  Damage  —  in  Aetion  Against  Corporation.  — 
See  note  3. 

One  Suit  Sufficient.  —  See  note  4. 

4.  Action  on  Case  —  a.  Generally.  —  See  notes  6,  7. 

789.  See  note  3. 

BeooTery  Against  One.  —  See  note  5- 

Neb.  173;  Silverman  z^.  Doran,  (Supm.  and  as   to    special    authority  having 

Ct.  Eq.  T.)  23  Misc.  (N.  Y.)  96.  been  given  it  by  its  governing  body  in 

Instances  of  Insufficient  Complaint.  —  In  regard  to  the  subject.     Zinc  Carbonate 

the  following  cases  complaints  alleging  Co.  t/.  Shullsburg  First  Nat.  Bank,  103 

conspiracy  were  held  insufficient:    Lip-  Wis.  125. 

schiiz  V,  People,  25  Colo.  261;  Toledo  The  Certainty  Necessary  to  set  out  the 

Electric  St.  R.  Co.  v,  Toledo  Consol.  facts  which  induced  the  conspirators  to 

St.  R.  Co.,  5  Ohio  Cir.  Dec.  11 ;  Lanyon  c6nspire  is  not  so  great  as  the  certainly 

V.  Edwards,,  (C.  C.  A.)  79  Fed.  Rep.  required  in  setting  out  rtv^^j/tf*.     Bar- 

580.  ron   V.    Pittsburg  Plate  Glass  Co.,  10 

Alleging  Extortion.  —  A  complaint  in  Ohio  Dec.  114,  7  Ohio  N.  P.  528.     See 

an  action  for  damages  against  persons  also  McDonald  v.  Illinois  Cent.  R.  Co.. 

alleged  to  have  formed  a  conspiracy  187  111.  529. 

for  the  collection  of  money,  must  allege  4.  Silverman   v.    Doran.  (Supm.  Ct. 

that  the  sum  demanded  by  the  conspi-  Eq.  T.)  23   Misc.  (N.  Y.)  96  \ciiifjg  4 

rators   was  not  due  from  plaintiff  to  Encyc.  of  Pl.  and  Pr.  738];  Rourke 

them.     Schulten  v.  Bavarian  Brewing  v.  Elk  Drug  Co.,  75  N.  Y.  App.  Div. 

Co.,  96  Ky.  224.  145. 

738.     8.  Compare  Beechley  v,  Mul-  6.  Bingham   v,   Lipman,  40  Oregon 

ville,  ro2  Iowa  602;  Hathaway  v.  State,  363;  Davis  v.  Johnson,  (C.  C.  A.)  loi 

36  Tex.  Crim.  261.  Fed.  Rep.  952,  in  each  of  which  cases 

Alleging  Acts  of  Agent.  —  A  corpora-  the  court  ciud  ^^  Encyc.  of  Pl.  and  Pr. 

tion  may  be  held  liable  as  a  party  to  738. 

a  conspiracy  to  defraud  in  a  transac-  7.  Davis  v.  Johnson,  (C.  C.  A.)  loi 

tion  outside  the  scope  of   its  charter,  Fed.  Rep.  952  [qiioHng  4  Encyc.  of  Pl. 

'and  a  complaint   against   it    and    its  and  Pr.  738];  Porter  v.  Mack,  50  W. 

coconspirators  to  enforce  such  liabili-  Va.  581. 

ties  charging  that  the  corporation  and  7«I9.     3.  Davis  v.   Johnson,  (C.   C. 

Us  codefendants   made    and  consum-  A.)  loi  Fed.  Rep.  952,  quoting  4  Encyc. 

mated    the    fraudulent  agreement,  is  of  Pl.  and  Pr.  739. 

not   defective  on   demurrer   for  want  6.  Compare  Martin  v,  Leslie,  93  111. 

of  allegations  as  to  who  acted  for  the  App.  44;  CranfiU  v.  Hayden,  22  Tex. 

corporation  in  making  such  agreement  Civ.  App.  656. 
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743.  I  Oeveral  Pbivciples  of  Covbtxuctiov  —  1.  Conitnied 
by  Court.  —  See  note  i. 

2.  Specific    Statements    Prevail    Ag^aintt  GeneraL  —  See 
note  2. 

3.  Technical  Objections  Hot  Enoonraged.  —  See  note  3. 

744.  4.  Ambiguous  Expressions  Construed  to  Support  Pleading. 

—  See  note  i. 

745.  6.  Construed  to  Eeach  Eeal  Intention.  —  See  note  2. 

746.  7.  Nothing  Unless  Averred  Assumed  in  Favor  of  Pleader. 

—  See  note  i . 

8.  Pleadings  Construed  as  Entireties.  —  See  note  2. 

743.     1.  Speeder  Cycle  Co.  v.  Tee-     to  determine  the  sufficiency  of  a  plead- 
ter,  18  Ind.  App.  474.  Ing  and  the    plea  must  stand  or  fall 

2.  O'Connor  v,   DUs,  43  W.  Va.  54    according  to  its  own  strength  or  weak- 


Wi/ifi^  4  Encyc  of  Pl.  and  Pr.  742J; 
Patrick  v.  Colorado  Smelting  Co.,  20 
Colo.  268;  Carlson  7/.  Presbyterian 
Board  of  Relief,  67  Minn.  436. 

8.  Benolkin  v.  Guthrie,  iii  Wis.  554; 
Winkler  v.  Racine  Wagon,  etc.,  Co., 
99  Wis.  184. 

744,  1.  Two  Theories.  —  Miller  v. 
Miller,  17  Ind.  App.  605.  See  also 
Theory  of  the  Case. 


ness.  Speeder  Cycle  Co.  v.  Teeter,  18 
Ind.  App.  474. 

The  sufficiency  of  a  pleading  is  a 
pure  question  of  law  to  be  detei  mined 
by  the  court.  Speeder  Cycle  Co.  7/. 
Teeter,  18  Ind.  App.  474. 

Pleaf  Filed  in  Short  —  Where  pleas 
are  filed  *'  in  short  by  consent,"  they 
do  not  stale  the  facts  relied  on  as  con- 
stituting   the    defense   and  are   mere 


Where  there  is  such  a  confusion  of  skeletons  or  outlines  from  which  the 
theories  that  the  court  cannot  de-  facts  relied  on  in  bar  of  the  action  are 
lermine  from  the  general  scope  of  the    to  be  deduced.     A  plaintiff  agreeing  to 


petition  upon  which  a  recovery  is 
sought,  (he  complaint  is  insufficient. 
Grentner  v.  Fehrenschield,  64  Kan. 
764. 

745«  2.  Benolkin  v.  Guthrie,  iii 
Wis.  554. 

Where  damages  are  necessarily  in- 
ferable from  the  facts  alleged,  a  state- 


this  mode  of  pleading  must  be  deemed 
to  consent  that  the  pleas  shall  be  in- 
terpreted as  if  the  outlines  were  hlled. 
Steele  v.  Walker.  115  Ala.  485. 

2.  Louisiana.  —  Howcott  v.  Petit,  106 
La.  530. 

New  York,  —  Kent  v.  North  Tarry- 
town.  50  N.  Y.  App.  Div.  502;  Beach 


ment  of  such   facts  sufficiently  states  v.    Shanley,   35  N.  Y.  App.  Div.  566; 

the  damages.     Luby   v.   Bennett,   iii  Kager  v.   Brenneman,  33  N.  Y.  App. 

Wis.  613.  Div.  452. 

746.     1.  But   in   construing   plead-  North    Carolina,    —    Battery     Park 

ings  courts  may  take  judicial  notice  of  Bank  v.  Loughran,  126  N.  Car.  814. 

a  public  law  in  determining  whether  Ohio.  ->  Reiff  v.  Mullholland,  65  0hio 


the  facts  alleged  are  sufficient  to  con 
stitute   a  cause  of  action.     Acker  p. 
Richards,  63  N.  Y.  App.  Div.  305. 

A  material  fact  not  alleged  is  pre- 
sumed not  to  exist.  Stillings  v.  Van- 
Allstine,  (Neb.  1902)  89  N.  W.  Rep. 
756. 


St.  178. 

Even  upon  demurrer,  the  complaint 
is  to  be  interpreted  as  a  whole.  Pres- 
cott,  etc.,  R.  Co.  V,  Atchison,  etc.,  R. 
Co..  73  Fed.  Rep.  438. 

SnrpliiBage.  —  Whether  matter  is  in- 


ducement or  surplusage  must  be  de- 
A  court  cannot  look  to  the  evidence    termined  by  construction  of  the  entire 
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748.  9.  Wordfl   Oiven  Ordinary  and  Popular  Meaning.  —  See 
note  3. 

749.  10.  Jurtice's  Conrt.  —  See  note  i. 

H  C0V8TBUCT10H  IN  Oevebal  xrvDEB  Code  Ststex  —  1. 
Pleadings  to  Be  Liberally  Constrned  —  a.  Generally.  —  See  note  2. 

? leading.     Consolidated  Coal  Co.   v,  the  statement  does  not  set  forth  "  the 

*eers,  97  111.  App.  188.  facts  constituting  the  cause  of  aciion." 

Allegations  of  a  petition  which  state  and   does   not  "  advise    the    opposite 

a  cause  of  action  cannot  be  rejected  for  party  what  he   is  sued  for,"  the  suit 

the  purpose  of  converting  mere  matter  will  be  dism[ssed.     Sidway  v.  Missouri 


of  inducement  or  surplusage  into  a 
substantive  statement  of  a  cause  of 
action  different  from  that  which  the 
petition  in  terms  declares  10  be  the 
foundation  of  the  action.  Bailey  v. 
Mosher,  (C.  C.  A.)  63  Fed.  Rep.  488. 

Aider  by  Eeply.  —  A  complaint  and 
reply  when  not  repugnant  should  be 
read  together  to  determine  the  intent 
of  the  pleader.  Lavery  v,  Arnold,  36 
Oregon  84. 

Clerical  Errors.  —  See  Crosse  n  v. 
Grandy,  (Oregon  ig02)  70  Pac.  Rep. 
906. 


Land,  etc.,  Co.,  163  Mo.  342. 

2.  O'Connor  v.  Dils,  43  W.  Va.  54, 
dtin^'  4  Encyc.  of  Pl.  AND  Pr.  749. 
See  also  the  following  cases  and 
statutes: 

Missouri.  —  Sidway  v.  Missouri 
Land,  etc,,  Co.,  163  Mo.  342;  Overton 
V.  Overton,  131  Mo.  559;  Butts  v.  Long, 
94  Mo.  App.  687;  Rev.  Stai.  Mo.,  §  629. 

Nebraska.  —  Norfolk  Beet  Sugar  Co. 
V,  Hight,  56  Neb.  162. 

New  York.  —  National  Contracting 
Co.  V.  Hudson  River  Water  Power 
Co.,  170  N.  Y.  439;  Donovan  7'.  Main, 


Where  it  is  evident  that  the  pleader  74  N.  Y.  App.  Div.  44:  Acker  v.  Rich 

meant  to  use  the  word  "  paid  "  instead  ards,  63  N.  Y.  App.  Div.  305;  Gruen 

of"  pain,"  the  court  will  construe  the  v,  Peabody  Education   Fund,  (Supm. 

pleading  according  to  the  pleader's  in-  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  203. 

tention.     Connor    v,    Becker,  62  Neb.  North    Dakota.  —    Donovan    v    St. 

856.  Anthony,  etc..  Elevator  Co.,  7  N.  Dak, 

74§.     8.  Donovan  v.  St.   Anthony,  513. 

etc..  Elevator  Co.,  7  N.  Dak.  513.  Orej(on,  —  Patterson  v.  Patterson,  40 

Demand  Implied.  —  Where  a  complaint  Oregon  560. 

alleges  that  '*  the   defendant   refuses,  IVashin^ton.  —  Livingstone   v.    Lov- 

and  has  ever  refused,  to  account  for  gren,  27  Wash.  102. 


and  pay  over  "  the  claim  sued  on,  a 
previous  demand  will  be  implied,  as  the 
allegation  is  equivalent  to  a  demand 
and  refusal.  Brossard  v,  Williams, 
114  Wis.  89. 


Wisconsin.  —  Benolkin  v,  Guthrie, 
III  Wis.  554;  Miles  v.  Mutual  Reserve 
Fund  L.  Assoc,  108  Wis.  421;  Winkler 
V.  Racine  Wagon,  etc.,  Co.,  99  Wis. 
184;  South   Bend  Chilled   Plow  Co.  v. 


Tlie  TJie  of  Epithets  adds  no  force  to  George  C.  Cribb  Co.,  97  Wis.  230;  Stat, 

a  complaint.     Miller  v.  Miller,  17  Ind.  Wis.,  §  2668. 

App.   605.     See  also    Legal    Conclu-  Limitation  of  Bnle.  —  The  rule  is  noi 

siONS.  intended  to  dispense  with  the  necessity 

Technioal  Legal  Meaning.  —  To  charge  of  slating  directly  or  inferentially  the 

that  an  act  is  "  purposely  "  done  is  not  facts  on   which  the    pleader   depends. 


equivalent  to  a  charge  that  it  is  "  wil- 
fully "  done.  Miller  ».  Miller,  17  Ind. 
App.  605. 

Words  of  Beferenoe.  —  An  allegation 
that  the  right  of  action  accrued  "  on 
the  day  aforesaid,"  the  reference  being 
to  a  day  set  out  in  a  preceding  count, 
and  a  number  of  different  days  are  re- 
ferred to  therein,  is  insufficient.  Op- 
dycke  v.  Easton,  etc.,  R.  Co.,  (N.  J. 
1902)  52  All.  Rep.  243.  See  also  Sbar- 
boro  f.  Health  Dept.,  26  N.  Y.  App. 
Div.  177. 


Overton  v.  Overton,  131  Mo.  559. 

Allegations  Which  Indicate  the  Nature 
of  the  PlaintilTs  Claim  are  sufficient,  if 
under  them  the  plaintiff  is  entitled  to 
give  the  necessary  evidence  to  estab- 
lish  his  cause  of  action.  Waite  v. 
Aborn,  60  N.  Y.  App.  Div.  521. 

Argnmentatiye  Allegations.  —  A  cause 
of  action  will  be  deemed  to  be  stated 
whenever  sufficient  facts  to  sustain 
the  action  can  be  fairly  gathered  from 
all  the  averments,  although  the  state- 


ment of  them   may  be  argumentative 
749.     1.  Even  in  a  justice's  court,  if    and  the  pleading  deficient  in  technical 
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7«S3.     Application  of  Bnle.  —  Sec  note  I. 

753.  6,  Rule  Relates  to  Form  and  Not  to  Sub- 
stance. —  Sec  note  i. 

754.  2.  Benuad  for  Jndgmeat  May  Aid  Conitructioa.  —  See 
note  I. 

755.  ni.  CoHSTsucTiov  oir  DEXirBBSB  uvDEB  Code  System  — 
1.  Liberal  Conitruotion.  —  See  notes  2,  3. 

756.  2.  Pleadings  Supported  if  Possible.  —  Sec  note  i . 

IV.  CoKSTBircTiov  ov   Tbial  uvdeb  Code   Ststek  — 

1.  Liberal  ConstmctioiL.  —  See  note  4. 

7«I7.    3.  Defective  Pleadings  —  How  Construed.  —  See  note  3. 

759.  7.  CovsTBUCTiov  AT  CoxMOK  LAW  —  1.  Pleadings  Con- 
strued Most  Strongly  Against  Pleader.  —  See  note  2. 

language.    Gruea  v.  Peabody  Educa-  seotial  facts  can  be  gathered  from  the 

tion   Fund,   (Supm.   Ct.   Spec.   T.)  29  pleading,   or  may   be  reasonably  in- 

Misc.  (N.  Y.)  203.  f erred  from  the  allegations,  it  is  suffi- 

753.  1.  Absurd  Construotion  Kot  to  cient,  though  such  allegations  be  in 
Be  Given.  —  See  South  Bend  Mfg.  Co.  form  uncertain,  incomplete,  and  defec- 
V.  Liphart,  12  Ind.  App.  185.  live.     Miles  v.  Mutual  Reserve  Fund 

753*      1.    Mallinckrodt      Chemical  L.  Assoc.,  108  Wis.  421. 

Works  V,  Nemnich,  169  Mo.  388;  Sid-  4.  BefBOts  Sapplled  by  Answer.  —  All  of 

way  p,  Missouri  Land,  etc.,  Co.,  163  the  pleadings  may  be  looked  into  and 

Mo.  342.  examined  for  the   purpose  of    seeing 

754.  1.  The  Court  Is  Bot  Bound  by  whether  any  defective  allegation  of  the 
the  Designfl^on  of  the  Belief  Sought,  and  complaint  has  been  supplied  by  the 
if  the  petition  shows  a  ground  for  re-  answer.  Youmans  v,  Paine,  86  Hun 
lief,  the  relief  shown  will  be  granted,  (N.  Y.)  479. 

no  matter  by  what  name  the  pleader  Constmotloii  by  Partiet«  —  in  National 

has  designated  it.    Teasley  v.  Bradley,  F.    Ins.    Co.   v.    Eastern    Bldg.,    etc., 

no  Ga.  497:  Squiers  v,  Thompson,  73  Assoc,  63  Neb.  696,  it  was  held  that  a 

N.  Y.  App.  Div.  552;  Tiffin  Glass  Co,  petition,  demurred  to  <»rr /«wt^  after  the 

V.  Stoehr,  54  Ohio  St.  157.     See  also  parties  have  rested,  will  be  given  the 

Prayers  for  Relief.  construction  which  the  parties  placed 

755.  2.  Norfolk  Beet  Sugar  Co.  v.  upon  it,  as  evidenced  by  the  answer 
Hight,  56  Neb.  162;  Benolkin  v,  Guth-  and  the  nature  of  the  evidence  intro- 
rie.  III  Wis.  554.  duced. 

While  the  rule  in  favor  of  pleadings  757.    8.  Where  essential  facts  can 

assailed  by  demurrer  on  the  ground  of  be  ascertained  by  reasonable  inference, 

uncertainty  is  a  liberal  one,  it  does  not  the  pleading  will  be  sustained  although 

by  any  means  go  to  the  extent  of  dis-  the  allegations  are  uncertain  and  de- 

pensing    with     reasonable     certainty,  fective.     Benolkin  c^.  Guthrie,  in  Wis. 

Logansport  v.  Kihm,  (Ind.  1902)  64  N.  554. 

E.  Rep.  595.  759.     2.   Woodward    Iron    Co.    v. 

8.  Gruen     v.     Peabody     Education  C(x>k,  124  Ala.^  349;  Bunzel  v.  Maas, 

Fund,  (Supm.  Ct.  Spec.  T.)  29  Misc.  116  Ala.  68;  Mclntyre  v.  Hauser,  131 

(N.  Y.)  203;  Benolkin  v.  Guthrie,  iii  Cal.  11;  Commercial  Mut.  Ace.  Co.  ». 

Wis.  554.  Bates,  74  111.  App.  335;  Frew  v,  Rich- 

756*    1.  Norfolk  Beet  Sugar  Co.  sv.  ardson,  97  III.  App.  18;  Rush  v.  Foos 

Hight,  56  Neb.  162;  Frank  v.  Forgot-  Mfg.  Co.,  20  Ind.  App.  515;  Patterson 

ston,  (Supm.  Ct.  App.  T.)  31  Misc.  (N.  v.  Patterson,  40  Oregon  560;  Cougfalin 

Y.)726;  Harris  v.  Halverson,  23  Wash.  v.  Blumenthal,  96  Fed.  Rep.  920. 

779;    Benolkin   v.   Guthrie,    iii    Wis.  See  Johnston  v,   Meaghr,    14    Utah 

554;  Miles  V.  Mutual  Reserve  Fund  L.  426,  wherein  it  was  declared  that  the 

Assoc.,    108    Wis.    421;  ^ouih    Bend  reason  of  the  rule  is  that  it  is  presumed 

Chilled  Plow  Co.  v.  George  C.   Cribb  that  every  person   states  his  case  as 

Co.,  97  Wis.  230.  favorably  to  himself  as  possible. 

Beasonable  latendmaati.  —  If  the  es-  But   where  the  pleadings  are  coa- 
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7S9.     Bote  Amplified  and  Interpreted.  —  See  note  3. 

763.    VI.  Equity  Pleadihgs.  —  See  note  3. 

strued  after  trial,  the  maxim  is  that  the  Pl.  and  Pr.  759.     See  also  Commercial 

language  is  to  have  a  reasonable  con-  Mut.  Ace.  Co.  v.  Bates,  74  111.  App. 

struction,   and   where    an    expression  335;  Johnston  v,  Meaghr,  14  Utah  426. 

presents  different  meanings,  that  mean-  If  alleged  conduct  is  reasonably  sus- 

ing  shall  be  taken  which  will  support  ceptible  of  honest  and  lawful  construc- 

the  declaration,   and    not  one   which  tion,   that    construction    will    prevail, 

would  defeat  it.     Johnston  v,  Meaghr,  Brashear  v,  Madison,  142  Ind.  685. 

14  Utah  426.  763.    8.  When   equitable   relief    is 

Dilatory  Plea.  —  Inasmuch  as  a  dila-  sought,  there  must  be,  from  the  neces- 

tory  plea  is  not  favored,  nothing  in  it  sity  of  the  case,  greater  latitude  in  the 

can  be  supplied  by  intendment  or  con-  alligations  of  the  complaint.    John  H. 

struction.     Rush  v.  Foos  lAig,  Co.,  20  Park,  etc.,  Co.  v.  National  Wholesale 

Ind.  App.  515.  Druggists  Assoc.,  30  N.  Y.  App.  Div. 

759.    8.  McDonald  v,  Illinois  Cent.  508;  Deering  v,  Shreyer,  (Supm.  Cl 

R.  Co.,  187  111.  529,  ciHng  4  Emcyc.  of  Spec.  T.)  as  Misc.  (N.  Y.)  618. 
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797.    I  Chakactsb    of    Psoceedihg  —  1.  CriminaL  —  See 

note  I. 

769.     Rules  of  Evidence  Criminal.  —  See  note  I. 
77©.     3.  strictly  Pursued.  —  See  note  i. 

771.      Collateral  Matters  Not  Examinable.  — See  note  I. 

4.  Summary.  —  See  note  3. 
773.     6.  Special.  —  See  note  i. 
773.    n.  Ehtitlino  Pboceedihg—  DUtinctive.  —  See  note  2. 

767,      1.  State    v.    Stevenson.    104  West  Virginia.  —  State  v.  Davis,  50 

Iowa   50:  Jn   re  Davis,    58   Kan.   368;  W.  Va.  100. 

State  V.  Lavery,  31  Oregon  77;  State  Presumption  in    Favor  of  Aoensed. — 

V.  Naihans,  49  S.  Car.  199,  in  each  of  Glover  r.  American  Casualty  Ins.,  etc., 

which  cases  the  court  cited  ^  Encyc.  of  Co.,  130  Mo.  173;  Hydock  v.  State,  59 

Pl.  and  Pr.  767.    Sec  also  the  follow-  Neb.  297;  Hawes  v.  State,  46  Neb.  149. 

ing  cases:  Compare  State  v.  O'Brien,  87  Minn.  161. 

California.  —  McClatchy  v.  Superior  Evidence  in  Civil  Contempt.  —  Where 

Ct.,  119  Cal.  413.  the   principal  or  only  object  is  to  re- 

Georgia. —  Compare  Tindall   v.    Nis-  dress    a    private   injury   the   rules  of 

bet,  113  Ga.  1114;  Drakeford  z/.  Adams,  criminal     evidence     do     not     apply. 

98  Ga.  722  Drakeford  v.  Adams,  98  Ga.  722. 

Michigan.—  Compare  In  re  Cha.d  wick.  Self  Inerimination. —  In  a  proceeding 

109  Mich.  588.  to  punish  for  contempt  not  committed 

Nebraska.  —  Hydock  v.  State.  59  in  the  presence  of  the  court,  the  de- 
Neb.  297:  Herdman  v.  State,  54  Neb.  fcndant  cannot  be  compelled  to  give 
626;  Beckett  v.  State,  49  Neb.  210;  evidence  against  himself.  In  re 
Zimmerman  v.  State,  46  Neb.  13;  Haines.  67  N.  J.  L.  442. 
Hawes  v.  State,  46  Neb.  149;  Cooley  v.  770,  1.  State  v.  Conn,  37  Oregon 
State,  46  Neb.  603.  596  \citing  4  Encyc.  of  Pl.  and  Pr. 

O/zjV.  —  Brimson   v.   State,  63   Ohio  770];  State  v.  Fifth  Judicial  Dist.  Ct., 

Si.  347.  24    Mont.    33:    Herdman   v.  Stale,   54 

South  Dakota.  —  Burdick  v.  Marshall,  Neb.  626;  Hawes  i.  State,  46  Neb.  149; 

8  S.  Dak.  308.  Flor  v.  Flor,  73  N.  Y.  App.  Div.  262; 

Texas,  —  G>»/ra,  Taylor  v.  Goodrich,  Bradbury  v.  Bliss,  23  N.  Y.  App.  Div. 

(Tex.  Civ.  App.  1897)  40  S.  W.   Rep.  606;  State  c.  Root,  5  N.  Dak.  487. 

515.  Statnte  Strictly  Construed.  —  Levan  v. 

United  States.  —  Castner  v.  Pocahon-  Third   Dist.  Ct.,  (Idaho  1896)43   Pac. 

tas  Collieries  Co.,  117  Fed.  Rep.  184.  Rep.  574:  Bradbury  v.  Bliss,  23  N.  Y. 

Hew  Trial  —  Iowa. —  Contempt    pro-  App.  Div.  606. 

ceedings  are  not  governed  by  the  gen-  771.     1.  Hamlin  v.  New  York,  etc., 

eral  principles  of  criminal  procedure,  R.  Co.,  170  Mass.  548,  citing  4  Encyc. 

but  by  special   statutes,  and  the  pro-  of  Pl.  and  W,  771. 

cedure  relative  to  Ihe  granting  of  new  8.  State  v.  Crum,  7  N.  Dak.  299. 

trials  is  that  provided  for  civil  actions.  773.     1.  State    v.    Hudson   County 

State  V.  Stevenson,  104  Iowa  50.  Electric  Co.,  61  N.   J.  L.  114  [citing  4 

709.     1.  Burdick  v.  Marshall,  8  £.  Encyc.  of  Pl.  and  Pr.  772];  Slate  v. 

Dak.  ^oS,  citing  4  Encyc.  of  Pl.  and  Fifth  Judicial  Dist.  Ct..  24  Mom.  33. 

Pr.  769.     See  also  the  following  cases:  Contempt  Is  Indictable.  —  Stater.  Fifth 

A/innesota.  —  State  z'.  Oistrict  Ct.,  65  Judicial  Disl.  Ct.,  24  Mont.  33. 

Minn.  146.  773.     2.  In  Illinois.  —  Oster  v.  Peo- 

Nebraska,  —  Hydock    v.    Slate,     59  pie,  192  111.  473. 

Neb.  297.  In    Iowa.  —  The    action    is    usually 
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774.     Immateriality.  —  See  note  I. 

in.  IV8TITUTING    ^BOCEEBUie  —  1.  Bisoretionary   with 
Court.  —  See  note  2. 

775.  8.  Prerequisite  ConditioiiB  —  a.  Contempts  in  Court's 
Presence.  —  See  note  3. 

Evidenoe  Kot  Beqniiite.  —  See  note  4. 

776.  b.  Contempts    Out   of   Court's    Presence  — (i) 

Clear  Statetnent  of  Facts,  —  See  notes  i,  2. 

777.  (2)  Knowledge  and  Service  of  Violated  Order,  —  See 


note  I. 


broughi  in  the  name  of  Che  state,  but 
may  be  entitled  as  in  the  case  in 
which  the  contempt  is  alleged  lo  have 
been  committed.  State  v.  Stevenson, 
104  Iowa  ^o^  per  Robinson,  J. 

In  Oregon  criminal  contempts  should 
be  entitled  in  the  name  of  the  state, 
and  civil  contempts  in  the  name  of  the 
state  upon  relation  of  the  private  party. 
State  If,  Downing,  40  Oregon  309. 

In  Sonth  Carolina  if  the  object  is  pun- 
ishment the  title  of  the  case  should  be 

in  the  name  of  the  state;  if  to  compel  Crum,  7  N.  Dak.  299. 
the  performance  of  an  act  it  should  T76.  1.  State  v.  Root,  5 
have  the  title  of  the  cause  in  which  the  487,  citing  4  Encyc.  of  Pl. 
relief  is  sought;  if  for  both  purposes     776. 


re    Rosenberg,   90 


Wisconsin.  —  in 
Wis.  581. 

Where  the  Act  Is  Not  Itself  Contemptn- 
ons,  but  its  character  as  such  can  only 
appear  through  its  connection  with 
facts  not  within  the  direct  personal  cog- 
nizance of  the  court,  an  information  is 
necessary.  Le  Hane  v.  State,  48  Neb. 
105. 

4.  State  V.  Root,  5  N.  Dak.  487  [ciu 
inz  4  Encyc.  of  Pl.  and  Pr.  775];  Cole- 
man V.  Roberts,  113  Ala.  323;  State  v. 


N.  Dak. 
AND    Pr. 


it  may  have  both  titles.  State  v. 
Nathans,  49  S.  Car.  199. 

In  Bonth  Dakota.  —  See  Freeman  v. 
Huron,  8  S.  Dak.  435,  citing  4  Encyc. 
OF  Pl  and  Pr.  772,  and  holding  that 
while  it  would  be  preferable  to  entitle 
the  proceeding  in  the  name  of  the  state, 
it  is  not  error  to  entitle  it  as  in  the 
action  out  of  which  it  arose. 

774.  1.  State  v.  Crum,  7  N.  Dak. 
299  [citing  4  Encyc.  of  Pl.  and  Pr. 
774];  State  V.  Nathans,  49  S.  Car.  199. 

8.  People   7/.  Durrani,  116  Cal.  179, 

quotinQ  4  EnCYC.  OK  PL.  AND  Pr.  774. 

Mandamni  Compelling  iMnance.  — 
Contra^  State  v.  Loud.  24  Mont.  428. 

Befual  Kot  Appealable.  —  An  action  of 
a  court  in  interpreting  its  own  decree 
and  refusing  to  issue  an  attachment 
for  contempt  on  the  ground  that  the 


same  has  not  been  violated  is  not  ap-    App.  Div.  262. 


Gonrt  May  Aot  Boa  Sponta.  —  Telegram 
Newspaper  Co.  v.  Com.,  172  Mass.  294; 
Cooley  V.  State,  46  Neb.  603.  Contra, 
State  V.  Anders,  64  Kan.  742. 

8.  Fisher  v.  Nash,  47  N.  Y.  App.  Div. 
234;  Ex  p,  Duncan,  (Tex.  Crim.  1901) 
62  S.  W.  Rep.  758. 

Void  Orders.  —  Disobedience  of  a  void 
order  is  not  ground  for  instituting  pro- 
ceedings for  contempt.  Ex  p.  Clarke, 
126  Cal.  235;  Jenkins  v.  State,  59  Neb. 
68,  per  Norval,  J. 

Defeotive  Orders.  —  A  wkness  cannot 
be  adjudged  guilty  of  contempt  for 
failure  to  obey  a  subpoena  which  is  de- 
fective and  improperly  served.  In  re 
Haines,  67  N.  J.  L.  442. 

777,  1.  State  v.  Sommerville,  105 
La.  273,  citing  4  Encyc.  of  Pl.  and  Pr. 
777.     See  also  Flor  v.   Flor,  73  N.  Y, 


pealable.  Fulierton  v.  Peabody,  2  Pa. 
Super.  Ct.  145. 

775,  3.  Alabama,  —  Coleman  v. 
Roberts,  113  Ala.  323. 

Kansas, — State  v,  Anders,  64  Kan. 

742. 

New    York.  —  Falkenberg  v.  Frank, 

(N.   Y.  City  Ct.  Gen.  T.)  20  Misc.  (N. 

Y.)  692. 

North  Dakota.  —  State  v.  Crum.  7  N. 

Dak.  299.     See  also  State  v.  Root,  5  N. 

Dak.  487. 


Personal  Servloe  of  the  violated  order 
is  necessary,  service  by  mail  being 
insufficient.  Matter  of  Siebert, 
(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 
680. 

Original  Order  Vaeated  and  Beinstated 
on  Appeal.  —  Where  the  original  order 
is  served  on  a  defendant  and  the  order 
is  vacated,  t>ut  subsequently  rein- 
stated on  appeal,  no  further  service  is 
necessary.  Rochester  Lamp  Co.  v, 
Brigham,  i  N.  Y.  App.  Div.  490. 
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777.     Sorvioe  Unnooefltarj  —  Knowltdge  Preramed.  —  See  note  2« 

778*     Actual  Knowledge.  —  See  note  2. 

j)  Injury  to  Prosecutor,  —  See  note  3. 

(4)  Against    Parties  to    Original   Proceedings,  —  See 
note  4^ 

(5)  Demand  and  Refusal,  — See  note  5, 

779.    4.  By  Affidavit  —  a.  Its  Necessity.  —  See  note  2. 

780,     Affidavit  Kot  Absolutely  JSeaential.  —  See  note  I. 

b.  Its  Requisites  —  prima  Fade  OaM.  —  See  note  2. 

777.  2.  State  v.  Sommerville,  105  Aetnal  Knowledge.  —  Herdman  v. 
La.  273,  citing  4  Encyc.  of  Pl.  and  Pk.  State,  54  Neb.  626,  citing  4  Encyc.  of 
777-  Pl.  and  Pr.  779.    Sec  aieo  State  v, 

778.  9.  Drakeford  v,  Adams,  98  Conn,  37  Oregon  596;  Freeman  v. 
Ga.  722  [citing/^  Encyc.  of  Pl.  and  Pr.  Huron,  6  S.  Dak.  435. 

778];    Williamson   v,   Pender,   127   N.  7S0.    .1.  Oster  v.    People,    192   III. 

Car.  481;  Freeman  v,  Huron,  8  S.  Dak.  473,  citing  4  Encyc.  of  Pl.  and  Pr.  780. 

435.  8.  Minnesota,  —  State  v.  District  Ct., 

5.  Cunningham     v.    Colonial,    etc.,  65  Minn.  146. 

Mortg.  Co..  57  Kan.  678.  0/^tf».  — State  v.  Conn,  37  Oregon 

4.  Exp,  Truman.  124  Cal.  387;  Cas-  596, 

sily  V.  John  Church  Co.,  11  Ohio  Cir.  South  Car^A'wa.  —  State  v,  Nathans, 

Dec.  461.     Compare  Slate  v,  Lavery,  31  49  S.  Car.  199. 

Oregon  77.  Washington,  —  State    v,    Allen,    14 

Persons  in  Privity  with  the  parties  to  Wash.  684. 

the  original  suit  may  be    proceeded  Beqiiisitee  of  Affidavit.  —  The  affidavit 

against.     Ahlers  v.  Thomas,  24  Nev.  must  show  the  facts  constituting  the 

407.  contempt,  and  aver  service  of  the  order 

Persons  Kot  Parties.  —  Where  it  is  violated.  State  v.  Downing,  40  Ore- 
sought  to  hold  a  person  liable  for  a  gon  309. 

violation  of  an  order  to  which  he  was  Time  and  Plaee.  —  The  affidavit  must 

not  a  party,  it  must  be  alleged  that  he  state  the  particular  time  at  which  the 

had  knowledge  of  its  terms  and  con-  offensive    words    were    spoken,    and 

ditions.    State  v,   Lavery,  31  Oregon  where  the   contempt   alleged  is  that 

77.  offensive  words  were  spoken   in   the 

Suit  Begvn*  —  State  v,  Sommerville,  court    room    while  the  court  was  in 

105  La.  273.  session  it  must  be  alleged  that  they 

6.  Illinois,  —  Blake  v.  People,  i6x  were  in  the  immediate  view  and  pres- 
111.  74.  once  of  the  court  and  were  calculated 

New  York.  —  Flor  v,  Flor,  73  N.  Y.  to  interrupt  its  proceedings  or  impair 

App.  Div.  262:  Bradbury  v.  Bliss,  23  its  authority.     Sute  er.  Root,  5  N.  Dak. 

N.  Y.  App.  Div.  606.  487. 

Bemand  Unseoessary.  —  A  demand  is  Designatiag  Persona.  —  The  affidavit 
unnecessary  where  the  defendant  in  must  designate  specifically  the  persons 
contempt  asserts  that  he   will  never  intended  to  be  charged.    State  v.  Rock- 
obey  the  decree.    State  v.  Ditmar,  19  wood,  (Ind.  1902)64  N.  E.  Rep.  592. 
Wash.  324.  Knat  Show  AMlity  to  Comply.  —  The 

779.  2.  State  v.  Clancy,  24  Mont  affidavit  must  show  that  it  was  within 
359;  State  V.  Nathans,  49  S.  Car.  199,  the  power  of  the  party  prosecuted  to 
in  each  of  which  cases  the  court  cited  comply  with  the  order  violated.  Haw- 
4  Encyc.  of  Pl.  and  Pr.  779.  See  also  thorne  v.  State,  45  Neb.  871;  State  v, 
the  following  cases:  Allen,  14  Wash.  684. 

/n^/lVI»a.  — Snyder  z/.  State,  151  Ind.  Positive  Affinoation    Keeessary.  —  An 

553;  Saunderson  v.  State,  151  Ind.  550.  affidavit  alleging  merely  that  informa> 

Kansas,  —  In  re  Blush,  5  Kan.  App.  tion  has  come  to  the  affiant  that  the  ac- 

879.  cused  has  violated  an  order  of  the  court 

Oregon.  — State  v.  Conn,  37  Oregon  is  insufficient.     State  v.  Gallup,  i  Kan. 

596;  State  V.  Lavery,  31  Oregon  77.  App.  618. 

Wyoming .  —  See  also  Laramie  Nat.  Amendment  of  Affidavit.  —  Where  the 

Bank  v,  Steinhoff,  7  Wyo.  464.  affidavft  is  amended  the  amendnient 
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781.     Jnriidktk)]!  «f  Court.  —  See  note  I. 

6.  By  Information.  —  See  note  2. 

17.  Pbimast  Psocem  —  1.  Generally.  —  See  note  4. 
789.    2.  Order  to  Show  Cauw  —  ^r.  Generally.  —  See  note  i. 

b.  Requlsites.  —  See  note  2. 

c.  Service  —  Panonal  Berrloe  Heoessarj.  —  See  note  3. 

783.    3.  Attaohment  Without  Prior  Order  — ^i:.  Generally. 
—  See  note  2. 

785.    4.  Proceee  Without  Attachment. — See  note  i. 

787.  YII.  Abatemsht.  —  See  notes  4,  5. 

788.  Tin.  EEABiKe  — 2.  Contemner's  Sighu— a.  Right  TO 
Be  Heard.  —  See  note  3. 

In  ConifemetiTe  Coatempti.  —  See  note  4. 

must  be  sworn  to.     State  v.  La  very,  31  an  order  to  show  cause  cannot  be  taken 

Oreg^oo  77.  by  demurrer.     Continental  Nat.  Bldg., 

Dflfeetive  Affidavit  —  Waiver.  —  A  de-  etc.,  Assoc,  v.  Scott,  40  Fla.  386- 

feet  in  an  affidavit  is  waived  by  a  {>er-  8.  Bsrvies    on    Attorney.  —  Foley    v, 

sonal  appearance  and  answer.     People  Foley,    120  Cal.   33;  Rochester   Lamp 

V.  Court  Sessions,  147  N.  Y.  290.     Or  Co.   v,    Brigham,   i  N.  Y.  App.   Div. 

it  may  be  waived  by  admissions  in  the  490. 

answer.    State  v.  Downing,  40  Oregon  TS3«    2.  Violation  of  Iiguu^n  may 

309.  be  punished  by  aitachnrent  without  a 

Striking  Affidavit  from  Files.  —  Where  prior  order.     Shore  v.  People,  26  Colo, 

the  affidavit  contains  matter  which  is  516. 

impertinent  and  irrelevant  it  will   be  TM.    L  Appoannoe  and  Ansvsr  to 

striclten    from    the    files    on    motion.  Order  Visi.  —  See   State  v,  Ditmar,  19 

May  V.  Ball,  (Ky.  1902)  67  S.  W.  Rep.  Wash.  324. 

257.  •  78T.    4.  Sute  v.  Nathans.  49  S.  Car. 

7§1.     1.  Hawthorne    v.    State,    45  199. 

Neb.  871.  6.  In  Sonth  Carolina  a  distinction  is 

2.  Snyder    v.   State,   151    Ind.    553;  made  between  civil  and  criminal  con- 

Saunderson  v.  State,  151  Ind.  550.  tempts,  it  being  held  that  the  former 

Statement  of  Faots.  —  Cooley  v.  State,  abate  while  the  latter  do  not.     State  v. 

46  Neb.  603.  Nathans,  49  S.  Car.  199. 

4.  Buckley  v.   Perrine,  55  N.  J.  Eq.  7§8.    8.  Hebb  v.  Tucker  County,  48 

514  \citing  4  Encyc.  of   Pl.  and  Pr,  W.  Va.   279  ^quoting  4  Encyc.  of  Pl. 

781];   Palmer  v.  Palmer,  36  Fla.  385;  and  Pr.  788];  Tomsky  v.  Superior  Cl., 

State  V,  CUncy,  24  Mont.  359.  131   Cal.  620;    McClatchy  z/.  Superior 

In  Kansas  it  is  provided  by  statute  Ct.,  119  Cal.  413:    Palmer  v.   Palmer, 

that  in  cases  of  indirect  contempt  there  36  Fla.  385;  Smith  v,  Tenney,  62  III. 

must  be  a  written  accusation,  a  war-  App.   571;   State  v,   Anders,  64  Kan. 

rant  of  arrest,  an  answer  by  the  ac-  742;    State   v.   ^lancy,  24  Mont.  359; 

cused,  and  an  order  fixing  a  time  and  Matter  of  Reddish,  47  N.  Y.  App.  Div. 

place  of  trial.     State  v.  Anders,  64  Kan.  187;   Post  v.  State,  7  Ohio  Cir.   Dec. 

742.  257;  Ward  V,  Ward,  70  Vt.  430.     See 

793.    1.  Indiana,  —  Snyder  v.  State,  also  Kuhlman  c.  Superior  Ct.,  122  Cal. 

151  Ind.  553;  Saunderson  v.  State,  151  636. 

Ind.  550.  Personal  Appoaranoe  of  ihe  accused  at 

New  Jersey.  —  See  In  re  Haines,  67  the   hearing  is  not  necessary.     In  rt 

N.  J.  L.  442.  Clarke,   125  Cal.  388;  Foley  v.  Foley, 

2.  In  Indiana  the  facts  of  the  alleged  120  Cal.  33;  Barclay  v.  Barclay,  184  III. 

contempt  must  be  definitely  set  forth.  471. 

Snyder  v.  Slate,  151  Ind.  553;  Saunder-  4.  McClatchy   v.   Superior    Ct.,   119 

son  V.  State,  151  Ind.  550.  Cal.  413;  State  v,  Anders,  64  Kan.  742; 

In  Hew  Tork.  —  Bradbury  v.  BJiss,  23  State  v.  Clancy,  24  Mont.  359;  Beckett 

N.  Y.  App.  Div.  606.  V,  Slate.  49  Neb.  210;  Ward  v.  Ward, 

Orte  Hot  Somnsrabls. — Objection  to  70  Vt.  430, 
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789.  *.  Right  to  Trial  by  Jury.  —  See  note  5. 

Kot  Yiolatioii  of  ConstitatioiiAl  PriyilegM.  —  See  note  6. 
DiMretion  of  Court.  —  See  note  7. 

790.  3.  Contemnor'i  Befenaes — b.  Inability  to  Obey. — 
See  note  2. 

791.     Inability  Clearly  Shown.  —  See  note  I. 

c.  Want  of  Intention.  —  See  notes  3,  4. 

793.     Want  of  Intention  at  Affecting  Pnniihment.  —  See  note  I. 

d.  Advice  of  Counsel.  —  See  notes  3,  4. 

e.  Want  of  Jurisdiction  in  Court.  —  See  note  5. 
793.    4.  Unavailable  Defenses  —  a.  Appeal  from  Violated 

Order.  —  See  note  4. 

b.  Invalidity  of  Violated  Order.  —  See  note  5. 

7M.     5.  State    v.    Stevenson,    104  60  Neb.  143;  Freeman  v.  Huron,  8  S. 

Iowa  50  {i'itifiki  4  Encyc.  OF  PL.  AND  Pr.  Dak.  435. 

789]:  Barclay  v.  Barclay,  184  III.  471;  8.  Russell  z^.  Mohr- Weil  Lumber  Co., 

Taylor  v,   Goodrich,  (Tex.   Civ.   App.  102  Ga.   563;  Slate   v.  Stevenson,  104 

1897)  40  S.   W.  Rep.   515;    Tinsley   v.  Iowa  50,  per  Robinson,  J.;  New  York 

Anderson,  171  U.  ^.  loi.  Mail,  etc..  Transp.  Co.  v.  Shea.  30  N. 

In  Kansas  it  is  provided  by  statute  Y.  App.  Div.  374:  Delozier  r.  Bird,  123 

that  in  cases  of  indirect  contempt  the  N.   Car.   689;  Laramie   Nat.    Bank  v, 

defendant  may  demand  a  trial  by  jury  Steinhofif,   7  Wyo.  464, /^r  Potter,  J.; 

In  re  Rich,    ro   Kan.  App.  280.     See  Royal  Trust  Co.  v.   Washburn,   etc., 

also  In  re  Barnhouse,  60  Kan.  849.  R.  Co.,  113  Fed.  Rep.  531;  Tornanses 

6.  Barclay  v.  Barclay,  184  III.  471.  v,  Melstng,  (C.  C.  A.)  ro6  Fed.  Rep.  775. 

7.  In  Georgia.  —  See  Tindall  v.  Nis-  4.  Russell  r.  Mohr- Weil  Lumber  Co., 
bet,  113  Ga.  1114;  Lee  v.  Lee,  97  Ga.  102  Ga.  563;  French  v.  Commercial 
736.  Nat.  Bank,  79  111.  App.  no;  Coffin  r. 

790.  S.  Herrington  v.  Cassem,  82  Burstein,  68  N.  Y.  App.  Diy.  22;  New 
III.  App.  594;  Walton  v.  Walton,  54  N.  York  Mail,  etc.,  Transp.  Co.  v.  Sbea, 
J.  Eq.  607;  In  re  Jaramillo,  8  N.  Mex.  30  N.  Y.  App.  Div.  374;  Royal  Trust 
598;  Matter  of  Wegman,  40  N.  Y.  App.  Co.  v.  Washburn,  etc.,  R.  Co.,  113  Fed. 
Div.   632;  Irwin's  Estate,  9  Pa.  Dist.  Rep.  531. 

282.     See  also  Salomon  v.  Holdom,  72  5.  State  v.  Summerville.  105  La.  273 

III.  App.  346.  [«'»«^  4  Encyc.  of  Pl.  and  Pr.  792]; 

Peooniary    Inability.  —  Kahlbon     v.  In  re  Grear,  9  Ohio  Dec.   299;  £x  p. 

People.  loi  III.  App.  567;  Moseley  v.  Duncan,  (Tex.  Crim.  1901)  62   S.  W. 

People,  loi  III.  App.  564;  Herrington  Rep.  758. 

V.   Cassem,   82   III.   App.   594:    Haw-  Preliminary  Motion  to  Qnash.  —  The 

thorne  v.   State,  45  Neb.    871;  Grand  accused  should  be  allowed  to  attack  the 

Lodge,  etc.,  v.  Jansen,  62  N.  J.  Eq.  737;  jurisdiciion  of  the  court  by  a  prelimi- 

Walton  7'.   Walton.   54  N.  J.  Eq.  607;  nary  motion  to  quash  before  being  re- 

/w  r^  Jaramillo,  8  N.  Mex.  598:  Irwin's  quired   to  join  issue  upon   the   facts. 

Estate,  9  Pa.  Dist.  282.     Contra^  Young  Stale  v.  Root,  5  N.  Dak.  487. 

V.    Young,   (Supm.    Ct.    Spec.   T.)  35  793,    4.  Merchant  v.   Pielke,  9  N. 

Misc.  (N.  Y.)  335,/^r  Gildersleeve,  J.  Dak.  245  [citing  4  Encyc.  of  Pl.  and 

791.  1.  Huckins  v.  State,  61  Neb.  PR.  793];  New  York  Mail,  etc.,  Transp. 
871.  Co.  V.   Shea,   30   N.  Y.  App.  Div.  374, 

8.  Thistlethwaite  v.  State,  149  Ind.  rcrersini^  (Supm.  Ct.  Spec.  T.)  23  Misc. 
319;  Laramie  Nat.  Bank  v.  SieinhofF,  (N.  Y.)  15;  State  r.  Downing,  4oOregon 
7  Wyo.  464  [in  each  of  which  cases  the  309.  Compare  Schwarz  z\  Superior  Ct. 
court  cited  4  Encyc.  of  Pi,,  and  Pr.  hi  Cal.  106.  holding  that  an  appeal 
791]:  Freeman  tA  Huron.  8  S.  Dak.  435.  from  an  order  granting  an  injunction 

4.  In  North  Carolina.  —  In  re  Robin-  is  a  defense  in   proceedings  to  punish 

son.  117  N.  Car,  533.  a  violation  thereof  as  to  the  mandatory. 

792.  1.  Laramie  Nat.  Bank  7/.  but  not  as  to  the  prohibitory,  part 
Steinhofif,  7  Wyo.  464  \ntin!^  4  Encyc.  thereof. 

OF  Pu  AND  Pr.  792];  Mackay  v.  State,        5.  Russell  v.  Mohr-Weil  Lumber  Co., 
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794.    d.  Liability  to  Indictment.  —  See  note  i. 
e.  Miscellaneous  Instances.  —  See  note  2. 
793.    5.  Contemnor'fl  De&ult.  —  See  note  i. 

6.  ConcluflivenesB  of  Contemnor's  Answer  —  At  Law.  —  See 
note  2. 

In  Constructive  Contempt.  —  See  note  3. 

796.  In  Equity.  —  See  note  I. 

7.  Interrogatories  —  a.  In  General. — See  note  2. 

b.  When  Unnecessary.  —See  note  5. 

c.  When  Necessary.  — See  note  6. 

797.  IX.  Adjudication  —  2.  Judgment.  —  See  note  7. 

798.  See  notes  i,  2. 

102  Ga.   563;    French   v.  Commercial  3.  In  lUinoii  the  answer  is  conclusive 

Nat.  Bank,  79  Hi.  App.  no;  Jenicins  v.  only  in  contempt  proceedings  brought 

State,  59  Neb.  68;  State  v.  Downing,  to  vindicate  the  majesty  of  the  law  or 

40  Oregon  309;  Laramie  Nat.  Banlc  v,  the  dignity  of  the  court,  and  not  in  pro- 

SteinhotT,   7   Wyo.   464;  Tornanses   v.  ceedings  to  enforce  orders  and  decrees 

Melsing,  (C.  C.  A.)  106  Fed.  Rep.  775.  as  part  of  the  remedy  sought.     Loven 

See  also  Williamson  v,  Pender,  127  N.  v.  People,  158  111.  159. 

Car.  481.  Indiana.  —  Burns's  Annot.  Stat.  Ind. 

As  Affecting  Amount  of  Fine.  —  Rus-  (1894),  g  1026,  provides  that  in  cases 

sell  V,  Mohr-Weil  Lumber  Co.,  102  Ga.  where  the  contempt  proceeding  is  to 

563.  enforce  a  civil  right  and  remedy  the 

T94.     1.  Bradley  v.  State,  iii  Ga.  defendant  is  not  entitled  to  a  discharge. 
168;  Nichols  V.  Judge.  (Mich.  1902)  89  Thistlethwaite  v.  State,  149  Ind.  319. 
N.  W.  Rep.  691,  per  Grant,  J.;  Fisher  Contempts  Consisting  in  Libelous  Pnbli- 
V.   McDaniel,   9   Wyo.   457.     See  also  oations.  —  The  defendant's  answer  de- 
State  t^.  Murphy.  71  Vt.  127.  nying  the  contempt  is  not  conclusive 

In  Equity.  —  A  court  of  equity  may  where  the  words  used  admit  of  only 

on    this  account    decline   to   exercise  one  construction.     /»  r^  Chad  wick,  109 

its  power  to  punish  by  contempt  and  Mich.  588.     See  also  Bloom  v.  People, 

dismiss  the  proceedings  without  preju-  23   Colo.  416,    holding    generally  that 

dice  to  a  subsequent  indictment.     In  re  the  answer  is  not  conclusive. 

Dolan,  6  Pa.  Dist.  578.  796.     1.  Noble  Tp.  v.  Aasen,  10  N. 

2.  Lapseof  Time  since  the  commission  Dale.  264  \citing^  4  Encyc.  of  Pl.  and 

of  the  contempt  is  no  defense  in  pro-  Pr.  796];  Tolman  v.  Leonard.  6  App. 

ceedings  to  punish  therefor.     Matter  Cas.  (D.  C.)  224:'  Loven  v.  People,  158 

of  Hay  Foundry,  etc..  Works,  22  N.  Y.  111.  159. 

App.  Div.  87.  2.  See  Oster  v.  People,  192  III.  473, 

The  Fact  that  a  Defendant  Is  Out  on  citini^  4  Encyc.  of  Pl.  and  Pr.  796. 

Bail  to  answer  a  criminal  charge  before  5.  Smith  ?/.  Waalkes,  109  Mich.  16; 

a  justice   in   another  county  is  not  a  People  v,  Anthony,  7  N.  Y.  App.  Div. 

defense.     In  re  Popejoy,  26  Colo.  32.  132. 

T95.     1.  Failnreto  Answer.— Where,  6.  Required  by  Statute. —  Noble  Tp. 

after  overruling  a  demurrer  to  an  in-  v.  Aasen.  10  N.  Dak.  264. 

formation  for  contempt,  the  defendant  79T.    7.  Jndgmenti  How  Bendered. — 

fails  to  present  an  answer,  the  infor-  Judgment  and   sentence    in    cases  of 

ination    will    be   taken    as    admitted,  criminal  contempt   must  be  rendered 

Nebraska  Children's    Home    Soc.    v.  publicly    in     open     court.       State    v. 

State,  57  Neb.  765.  Nathans,  49  S.  Car.  199. 

2.  Oster  v.  People,  192  III.  M'^Uiting  798.  I.  Ex  p.  Smith,  40  Tex.  Crim. 
4  Encyc.  of  Pl.  and  Pr.  795];  Kyle  v.  179,  «//>/;'  4  Encyc.  of  Pl.  and  Pr.  798. 
People,  72  III.  App.  171;  In  re  Robin-  2.  In  California  in  cases  of  direct  con- 
son,  117  N.  Car.  533.  Contra^  Freeman  tempt  the  order  adjudicating  the  con- 
V.  Huron,  8  S.  Dak.  435.  tempt   must   contain  a  recital  of   the 

In  Horth  Dakota  the  answers  are  not  facts.     Overend   v,  Superior  Ct.,   131 

conclusive.     Noble  Tp.   v.  Aasen,  10  Cal.  280. 

N.  D^k.  264.  In  Colorado  it  is  only  in  cases  of  direct 
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799.    3.  Warrant  of  Conunitaaent  —  ^ .  N  ecessit v.—  See  note  i . 
b.  Formal  Requisites — in  eMuna.  —  See  notes  2,  3. 

Duration  of  Imprisonment.  —  See  note  4. 

800*    4.  Fine  —  a.  Punitive.  —  See  note  2. 


coniempts  that  the  judgment  must 
recite  the  facts  constituting  the  con- 
tempt.    Shore  v.  People,  26  Colo.  516. 

In  Kansas  the  facts  of  the  alleged 
contempt  must  be  set  out.  In  re 
Elliott.  9  Kan.  App.  265;  In  re  Mox- 
cey,  g  Kan.  App.  262. 

In  New  Tork.  —  Socialistic  Co-opera- 
tive Pub.  Assoc.  V,  Kuhn,  51  N.  Y. 
App.  Div.  583;  Dailey  v,  Fenton,  47 
N.  V.  App.  Div.  418;  Wolfe  v.  Knight. 
(N.  Y.  City  Ct.  Gen.  T.)  15  Misc.  (N. 
Y.)  438. 

Clear  Finding  of  Contempt  Essential.  — 
Ex  p.  Kearby,  35  Tex.  Crim.  531,  634. 
citing  4  Encyc.  of  Pl.  and  Pr.  798. 


Alternative  Judgments.  —  A  judgment    App  558. 


The  commitment  must  also  show  the 
pertinency  and  relevancy  of  the  ques- 
tion. Exp.  Woodworth,  6  Ohio  Dec. 
19. 

Kust  Show  Ability  to  Obey.  —  Moseley 
V,  People,  loi  111.  App.  564.  Contra^ 
In  re  Popejoy,  26  Colo.  32. 

Wilful  IMsobedieaee.  —  The  warrant 
must  show  that  the  disobedience  of  the 
order  was  wilful.  Kahlbon  v.  People, 
loi  111.  App.  567. 

Fine  —  To  Whom  Paid.  —  A  warrant 
committing  a  defendant  to  prison 
until  the  payment  of  a  fine  should 
designate  to  whom  the  fine  should  be 
paid.     McDonald    v.    People,   86    111. 


imposing  a  tine  and  directing  that  the 
defendant  be  imprisoned  until  it  is 
paid  is  neither  in  the  alternative  nor 
indefinite.  Shore  v.  People,  26  Colo.  516. 
Jurisdictional  Faots.  —  The  order  ad- 
judicating the  contempt  must  allege 
facts  showing  the  jurisdiction  of  the 
court.  Overend  v.  Superior  Ct..  131 
Cal.  280. 


Deflniteness  and  Certainty.  —  The  war- 
rant of  commitment  must  be  definite 
and  certain  in  its  terms.  Billingsley 
./.  People,  86  III.  App.  233;  McDonald 
V.  People,  86  111.  App.  558:  Salomon  v. 
Holdom,  72  111.  App.  346;  Matter  of 
Curtis,  10  Okla.  660;  Taylor  v.  New- 
block,  5  Okla.  647. 

A  Teehnical  Inaecuraoy  in  the  reciuls 


The  Fine  —  To  Whom  Paid.  —  An  order  of  the  warrant  will  not  render  it  invalid 

adjudging  a  defendant  in  contempt  and  where  the  defect  can  be  supplied  by 

ordering  him  to  pay  a  fine  must  state  the  record.      Tolman    v,    Leonard,  6 

to  whom  the  fine  is  to  be  paid.     Smith  App.  Cas.  (D.  C.)  224. 


V.  Tenney,  62  111.  App.  571. 

799.  1.  Ex  p.  Kearby,  35  Tex. 
Crim.  531,  634. 

Civil  and  Criminal  Contempts  —  New 
Tork  Practice.  —  In  civil  contempts  an 
order  should  first  issue  to  do  a  certain 
thing  within  a  specified  time,  and  upon 
failure  of  the  defendant  to 
therewith  a  commitment  may  issue; 
but  in  criminal  contempts  such  prior 
alternative  order  is  unnecessary. 
Falkenberg  v.  Frank,  (N.  Y.  City  Ct. 
Gen.  T.)  20  Misc.  (N.  Y.)  692. 

2.  Tolman  v,  Leonard,  6  App.  Cas. 
(D.  C.)  224. 

8.  See  State  v,  Crum,  7  N.  Dak.  299. 

In  Kew  York. —  Code  Civ.  Pro.  N. 
Y.,  §  II,  provides  that  in  cases  of 
criminal  contempt  the  order  of  com- 
mitment must  set  forth  the  facts  and 
circumstances  of  the  offense.  People 
V.  Court  Sessions,  147  N.  Y,  290. 

Witnesses.  —  Where  a  witness  is  com- 
mitted for  refusing  to  answer  a  ques- 
tion, such  question  must  be  stated  in 
the  order.   Wilcox  v.  State,  46  Neb.  402. 


Amount  to  Be  Paid.  —  Code  Civ.  Pro. 
N.  Y.,  §  2284,  provides  that  the  order 
must  specify  the  act  or  duty  to  be  per- 
formed and  the  amount  to  be  paid. 
Burnham  v.  Denike,  53  N.  Y.  App.  Div. 

407. 

Contempt  to  Enforoe  Payment  of  All- 
comply  mony.  —  The  warrant  committing  a 
defendant  for  the  nonpayment  of  ali- 
mony must  state  the  amount  to  be 
paid.  Jernee  v,  Jernee,  54  N.  J.  Eq. 
657. 

4.  Kahlbon  v.  People,  loi  111.  App. 
567.  See  also  State  c.  Cram,  7  N.  Dak. 
299. 

In  Hew  York.  —  People  v,  Tamsen, 
(Supm.  Ct.  Spec.  T.)  17  Misc.  (N.  Y.) 
212. 

Limitation  of  Duration  of  Imprison- 
ment. —  The  time  of  imprisonment 
should  be  limited  by  the  provision, 
**  or  until  discharged  according  to  law  " 
or  words  of  like  effect.  McDonald  v. 
People,  86  111.  App.  558, 

800.  8.  In  HawaU.  —  Sec  Matter  of 
Davis,  II  Hawaii  594. 
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800.  b.  Compensatory.  —  See  notes  3,  4. 

801,  6.  Imprisonment  —  a.  Duration.  —  See  note  3. 
80a.    b.  Limitation  —  (i)  Generally.  —  See  notes  i,  2. 

(2)  In  Cases  of  Nonpayment  of  Fines.  —  See  note  3. 

803.    c.  Not  Imprisonment  for  Debt.  —  See  note  3. 

SOO,    8.  Punishment  by  Fine  Only. —        In  Idaho  the  punishment  is  limited 

In  cases  of  civil  coniempt  where  the  ob-  by  statute  to  a  fine  not  exceeding  fi ire 

ject  is  to  proiect  the  right  of  a  party  to  hundred  dollars  or  imprisonment  not 

a  civil  action  or  special  proceeding  the  exceeding  five  days,  or  both.     Levan 


punishment  should  be  by  a  fine  only, 
unless  there  is  a  wilful  refusal  to 
recognize  the  authority  of  the  court. 
Jewelers'  Mercantile  Agency  v.  Roth* 
schild,  6  N.  Y.  App.  Div.  499. 

4.  Buffalo  Loan,  etc.,  Co.  v,  Medina 
Gas,  etc.,  Co.,  68  N.  Y.  App.  Div.  414. 

In  NewTork  the  amount  of  the  com- 
pensatory fine  must  be  established  by 
the  evidence.  Burnham  v.  Denike,  53 
N.  Y.  App.  Div.  407;  People  v.  An- 
thony, 7  N.  Y.  App.  Div.  132.  See  also 
Buffalo  Loan,  etc.,  Co.  v.  Medina  Gas, 
etc.,  Co.,  68  N.  Y.  App.  Div.  414. 

Under  Code  Civ.  Pro.  H.  T.,  g  2284, 
where  no  general  damages  are  proved 


V.  Third  Dist.  Ct.,  (Idaho  1896)  43  Pac. 
Rep.  574. 

In  Loniaiana.  —  State  v.  St.  Paul,  104 
La.  203. 

In  New  York.  —  See  Hommel  v.  Butt- 
ling, 46  N.  Y.  App.  Div.  206. 

In  Texas.  —  Rev.  Civ.  Stat.  Tex., 
§  iioi,  limits  the  penalty  which  may  be 
imposed  by  a  judge  of  the  District 
Court  to  a  fine  not  exceeding  one  hun- 
dred dollars  and  imprisonment  not  ex- 
ceeding three  days.  Ex p,  Kearby,  35 
Tex.  Crim.  531. 

Impriaonment  Only.  —  In  New  York  a 
witness  refusing  to  answer  a  legal  and 
pertinent  question  or  to  produce  a  book 


the  fine  is  limited  to  $250  and  the  costs     may  be  committed  until  he  submits  to 


and  expenses  of  the  proceeding.  East 
River  Nat.  Bank  v.  De  Lacy,  (N.  Y. 
City  Ct.  Gen.  T.)  36  Misc.  (N.  Y.)  868; 
McAveney  v.  Brush,  i  N.  Y,  App. 
Div.  97.  See  also  Matter  of  Hatfield, 
17  N.  Y.  App.  Div.  430. 

This  provision  is  merely  a  limitation, 
and  not  a  direction  as  to  the  amount. 


do  the  act  or  is  discharged  according 
to  law,  but  in  such  cases  the  impo- 
sition of  a  fine  is  improper.  Press 
Pub.  Co.  V,  Associated  Press,  41  N.  Y. 
App.  Div.  493. 

§aa.  I.  Ex  p.  Kearby,  35  Tex. 
Crim.  531  [cititti*  4  Encyc.  op  Pl.  and 
Pr.   802]:  Matter  of  Curtis,  10  Okla. 


Matter  of  Husted,  (Surrogate  Ct.)  37    660;    Taylor    v.    Newblock,    5    Okla. 


Misc.  (N.  Y.)  237. 

The  "  costs  and  expenses  "  provided 
for  by  the  above  section  are  only  the 
costs  and  expenses  of  the  motion  to 
punish  for  contempt.  Matter  of 
Husted,  (Surrogate  Ct.)  37  Misc.  (N. 

Y.)  237. 
Several  Defendants.  —  Where  several 


defendants  are  adjudged  in  contempt    U.  S.  loi. 


647. 

2.  Tindall  v.  Nisbet,  113  Ga.  11 14; 
Nebraska  Children's  Home  Soc.  v. 
State,  57  Neb.  765;  People  v.  Anthony, 
7  N.  Y.  App.  Div.  132;  Delozier  v. 
Bird,  123  N.  Car.  689;  Ex  /.  Tinsley, 
37  Tex.  Crim.  517;  In  re  Rosenberg, 
90  Wis.  581;  Tinsley  v.  Anderson,  171 


the  compensatory  fine  allowed  by  stat- 
ute cannot  be  imposed  on  each  defend- 
ant. Each  defendant  is  severally  liable 
for  the  payment  of  the  single  fine,  but 
payment  by  one  is  satisfaction  as  to 
all.  Socialistic  Co-operative  Pub. 
Assoc.  V,  Kuhn,  164  N.  Y.  473. 

In  North  Dakota  the  amount  ordered 
to  be  paid  by  one  suitor  to  another  as 
compensation  for  damages  and  costs 
cannot  be  fixed  arbitrarily  by  the  court, 
but  must  be  ascertained  from  the  evi- 
dence. Noble  Tp.  V,  Aasen,  10  N.  Dak. 
264. 

SOI.  8.  In  Hawaii.  —  See  Matter  of 
Davis,  II  Hawaii  594. 


Ahility  to  Obey.  —  Billingsley  v.  Peo- 
ple, 86  III.  App.  233;  Salomon  v. 
Holdom,  72  III.  App.  346. 

8.  Matter  of  Davis,  11  Hawaii  594, 
citing  4  Encvc.  ok  Pl.  and  Pr.  802. 
See  also  the  following  cases: 

Colorado,  —  Shore  v.  People,  26  Colo. 
516. 

Wyominj^,  —  Fisher  v.  McDaniel,  9 
Wyo.  457. 

§03.  8.  In  re  Popejoy,  26  Colo.  32; 
Barclay  v.  Barclay,  184  III.  471;  In  re 
Meggctt,  105  Wis.  291. 

Nonpayment  of  Alimony.  —  Tolman  v. 
Leonard,  6  App.  Cas.  (D.  C.)  224;  Bar- 
clay V,  Barclay,  184  111.  471.    See  also 
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804.    6.  Double  Eedrew  —  a.  Generally.  —  See  note  i. 

7.  MiflcellaneouB  Pimishmenti.  —  See  note  4. 
80JS.    8.  Contemnor*!  Bitabilities  —  a.  Affecting  Favors.  — 
See  note  i. 

b.  Affecting  Rights.  —  See  note  2. 

806.  9.  Cofts  —  a.  In  General.  —  See  note  i. 

807.  X.  CovTEXVOB*8  Seiiedieb  —  1.  By  Motion  to  Vacate  — 
a.  In  General.  —  See  note  6. 

808.  b.  Inability  to  Obey.  —  See  note  3. 

809.  c.  Discharge  in  Insolvency.  — See  note  i. 

2.  By  Appeal   and  Writ    of  Error  —  a.  When    Not 
Allowed  —  (i)  In  General.  —  See  note  3. 

Lubbering  v.  State,  10  Ohio  Cir.  Dec.  807.    0.  Matter  of  Reddish,  47  N. 

508.  Y.  App.  Div.  187. 

FinM    and  Goeto.  —  Duff  v.   McDon-  808.    3.  See  Nisbet  v,  Tindall,  115 

ough,  2  Pa.   Super.   Ct.  373.     Contra^  Ga.  374,  in  which  case  it  was  held  that 

Lubbering  v.  State,  10  Ohio  Cir.  Dec.  a  judge  might  make  an  order  in  vaca- 

508.  tion  discharging  from  custody  a  person 

804.    1.  In    Loniiiana.  —  State    v.  in  prison  for  contempt,  upon  saiisfac- 

Judge,  50  La.  Ann.  552,  citing  4  Encyc.  tory  proof  of  his  inability  to  comply 

OF  Pi.,  and  Pr.  804.  with  the  order. 

4.  Diibarment  of  Attorney.  —  Disbar-  In  North  Carolina,  under  Code  Civ. 
ment  cannot  be  added  as  an  additional  Pro.,  ^  500,  where  a  defendant  in  coo- 
punishment  for  a  criminal  contempt,  as  tempt  is  unable  to  perform  the  act  re- 
the  statutory  procedure  for  disbarment  quired,  he  may  be  discharged  by  the 
must  always  be  followed.  State  v,  judge  committing  him,  or  by  the  judge 
Root,  5  N.  Dale.  487;  Ex p,  Kearby,  35  having  jurisdiction,  on  such  titrms  as 
Tex.  Crim.  634.  may  be  just.     See  Chi  Ids  v.  Wiseman, 

Btriking    Oat    Answer.  —  The    court  119  N.  Car.  497. 

may  strike  out  a  defendant's  answer  8M«     I.  Young  c.  Young,  (Supm. 

as  a  punishment  for  contempt.     Devlin  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  335, /^r 

V.  Hinman,  161  N.  Y.  115;  Socialistic  Gildersleeve,  J. 

Co-operative  Pub.  Assoc.  ».  Kuhn,  51  3.  California,  —  Mott  z^.  Clarke,  (Cal. 

N.  Y.  App.  Div.  583.  1899)    56    Pac.    Rep.    545;    People    v. 

8<lft.     1.  Smith  V.  Smith,  18  Wash.  Kuhlman,    118    Cal.    140;    Matter    of 

158.  quoting  4   Encyc.  of  Pl.  and  Pr.  Wittmeier,  118  Cal.  255. 

805.  See  also:  Hawaii.  —  See  Matter  of  Davis,  11 
United  States.  —  Hovey  v.  Elliott,  167  Hawaii  594. 

U.  S.  409.  United  States,  —  In  re  Chetwood,  165 

Striking  Oat  Answer.  — -  Where  an  an-  U.  S.  443. 

swer  has  been  regularly  riled  by  a  de-  Contompt  in  Proionoe  of  Conrt.  —  Bri- 

fendant,  the   court  cannot   order   the  zendine  v.  State,  103  Tenn.  677.     See 

same  to  be  stricken  from  the  files  and  also  Borrer  v.  State,  (Tex.  Crim.  1901) 

judgment  taken  against  him  pro  con-  63  S.  W.  Rep.  630. 

fesso    because    he  is  held  guilty  of  a  In    MiMOori    appeals    will   lie   from 

contempt.     Hovey  r.  Elliott,  167  U.  S.  judgments  in  cases  of  constructive  but 

409.  not     in     cases    of     direct     contempt. 

2.  Ward  v.  Ward,  70  Vt.  430;  Hovey  Glover  v.  American  Casualty  Ins.,  etc., 

V.  Elliott,  167  U.  S.  409.  Co.,  130  Mo.  173. 

806.    1.  Ahlers  z*.  Thomas,  24  Nev.  Appeal    to    H.    8.    8apromo   Oonrt  — 

407.  citino  4  Encyc.  of  Pl.   and   Pr.  Where,  under  the  final  decree  of  the 

806.  highest  court  of  a  state,  a  defendant  in 
Costs  Indaded  in  Fine.  —  In  Montana  a  contempt  proceeding  is  denied  a  right 

it  is  provided  by  statute  that  the  costs  claimed  under  the  constitution,  laws, 

must  be  paid   from  the  fine  imposed,  or  treaties  of  the  United  Stales,  an  ap- 

State   V.    Fifth  Judicial   Dist.   Ct..  24  peal  will  lie.     Tiqsley  v,  Aqderson,  171 

Mont.  33.  U.  S.  loi, 
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810,  {i\  In  Criminal  Contempts,  —  See  note  i. 

811,  \x\  In  Interlocutory  Judgments. — See  note  2. 

(4)   Where  Trial  Court  Has  Jurisdiction.  —  See  note  4. 
b.  When   Allowed  — (i)  In  General. — See  note  6. 
813.     ^3)  In  Civil  Contempts.  —  See  note  2. 

813.  (5)   Where  Trial  Court  Is  Without  Jurisdiction.  — See 
note  2. 

(6)  Statutory  Pratfisigns.  —  See  note  3. 

814.  d.  Reviewable  Matters.  —  See  notes  2,  4. 

815.  e.  Not  Supersedeas.  —  See  note  i. 

6.  By  Habeas  Corpus  —  ^,  When  Appropriate  — (2) 
For  Want  of  Jurisdiction.  —  See  note  5. 

SIO*    1.  Glover  v.  American  Caau-  writ  of  error  from,  the  Supreme  Court. 

alty  Ins.,  etc.,  Co.,  130  Mo.  173;  Grand  See  In  re  Rich,  10  Kan.  App.  280. 

Lodge',  etc.,  v.  Jansen,  6a  N.  J.  Eq.  737.  In  Montana.  —  Code  Civ.  Pro.  Mont., 

See  also  Snow  v.  Snow,  13  Utah  15.  %  9183,  provides  that  judgments  and 

Om^r^  Kyle  V.  People,  7a  111.  App.  171.  orders  in  cases  of  contempt  are  final 

Sll*    8.  In  H0W  York  an  inierlocu-  and  conclusive  and  there  is  no  appeal. 

tory  order  in  a  contempt  proceeding  is  State  v.  Loud,  24  Mont.  428. 

not  appealable  to  the  Court  of  Appeals  la  Vtw  York.  —  In  re  De  Long,  (Supm. 

as  a  matter  of  right.     Ray  v.  New  York  Ct.  Spec.  T.)  a;  Civ.  Pro.  (N.  Y.)  363. 

Bay  Extension  R.  Co.,  155  N.  Y.  loa.  In  Hortk  Dakota,  under  Rev.  Codes 

4.  See   Levan    r.   Third    Dist.    Ct.,  1899,  §  5954.  any  final  order  of  convic- 

(Idaho  1896)  43  Pac.  Rep.  574.         '  tion   in   a  contempt  case  may  be  re- 

6.  Laramie  Nat.  Bank  v,  Steinhoff,  7  viewed  in  the  Supreme  Court.     State 

Wyo.  464  \tiHng  4  Encyc.  of  Pl.  and  v.  Massey,  10  N.  Dak.  154;  Noble  Tp. 

Pr.  811];  Nienaber  v.  Tarvin,  T04  Ky.  v,  Aasen-,  to  N.  Dak.  264;  Merchant  v, 

149;  Zimmerman  v.  State,  46  Neb.  13;  Pielke,  9  N.  Dak.  245, 

State  V.  Nathans,  49  S.  Car.  199.  In  Ohio.  —  Rev.  Stat.  Ohio,  §  5649, 

Smneons  Jndgmont. -*<  Kyle  v.  Peo.  provides    that    *' the    judgment   and 

pie,  72  111.  App.  171.  orders  of  a  court  or  officer  made  to  cases 

In  Illinois  judgments  of  courts  of  of  contempt  may  be  reviewed  on  error.'* 

record  are  subject  to  review  in  cases  Brimson  v.  State,  63  Ohio  St.  347. 

of  either  direct  or  indirect  contempt.  In  Washington  the  right  to  an  appeal 

Kyle  V.  People,  72  III.  App.  171.  is  allowed  under  Ball.  Code,  g  58 11. 

§13.     2.    Laramie    Nat.    Bank    v.  State  v.  Superior  Ct.,  28  Wash.  590; 

Steinhoff,  7  Wyo.  464,  citing  4  Encyc.  State  v,  Allen,  14  Wash.  684. 

OF  Pl.  and  Pr.  812.     See  also  the  fol-  814.    S.  State  v.  Massey,  10  N.  Dak. 

lowing  cases:  154. 

New  Jersey, — Grand  Lodge,  etc.  v,  Beviow  of  Fhots.  —  The  facts  found 

Jansen,  62  N.  J.  Eq.  737.  by  the  trial  judge  are  not  reviewable 

Utah.  —  Snow  v.  Snow,  13  Utah  15.  except  as  to  their  sufficiency  to  sustain 

§13.    8.  Levan  v.  Third  Dist.  Ct.,  the  verdict.     Green   v.  Green,  130  N. 

(Idaho  1896)  43  Pac.  Rep.  574.  Car.  578. 

8.  In  Goorgia.  —  See  Haygood  v.  4.  Shore  v.  People,  26  Colo.  516; 
Conn,  100  Ga.  97,  citing  the  Georgia  Bloom  v.  People,  23  Colo.  416.  Com- 
statute,  but  holding  that  a  "fast"  /ar^  French  v.  Commercial  Nat.  Bank, 
writ  of  error  does  not  lie.  79  III.  App.  no,  which  case  was  re- 
in Indiana  an  appeal  is  allowed  by  versed  and  remanded  on  the  ground 
statute.  State  v,  Rockwood,  (Ind.  that  the  punishment  was  unnecessarily 
1902)  64  N.  E.  Rep.  592.  severe. 

The  Slate  as  well  as  the  defendant  Errors  Ooonrring  Bniing  the  Trial  may 

may  appeal.    State  v,  Rockwood,  (Ind.  be  reviewed,  if  a  motion  for  a  new  trial 

1902)  64  N.  E.  Rep.  592.  has  been  filed  pointing  out  such  errors. 

In  Kansas.  —  Gen.  Stat.  Kan.  (1897),  Zimmerman  v.  State,  46  Neb.  13. 

c.    85,   ^   14,  provides  that  any  judg-  81ft.    1.  Compare  State  v,  Superior 

ment  of  conviction  for  contempt  may  Ct.,  28  Wash.  590. 

be  reviewed  upon  direct  appeal  to,  or  6.  Kansas.  -^  Sec  also  In  re  ]B«rq« 
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816.  (3)  For  Void  Judgment.  — See  note  3. 

817.  b.  When    Inappropriate  —  (i)  In    General.  —  See 
notes  2,  3. 

818.  (2)  For  Mere  Irregularities.  —  See  note  i. 

c.  Matters    Examinable  —  (i)  Generally.  —  See 
note  2. 

(2)  Jurisdictional  Questions,  —  See  note  4. 
Im|n>lariti6t  la  Proeoedlngi  in  Trial  Court.  —  See  note  5. 
831.    9.  By  Pardon.  —  See  note  i. 

house,  60  Kan.  849;  In  re  Palmeter,  58  Georgia,  —  Tindall  v.  Nisbet,  113  Ga. 

Kan.   809;  In  re  Rich,  10  Kan.  App.  11 14. 

280.  Montana,  —  In  re  Boyle,   26  Mont. 

Texat,  —  •^■^A  Duncan,  (Tex.  Crim.  367'. 

1901)  62  S.  W.  Rep.  758.  Pennsylvania,  —  Jack  v.  Twyford,  10 

UniUd  States,  —  Ex  p.  Buskirk,  (C.  Pa.  Super.  Ct.  475. 

C.  A.)  72  Fed.  Rep.  14.  South  Dakota.^ In  re  Taber,   13  S. 

816*      8.    Castner    v.     Pocahontas  Dak.  62. 

Collieries  Co.,  117  Fed.  Rep.  184  [citing  United  States,  —  Tinsley  v.  Anderson, 

4  Encyc.  of  Pl.  and  Pr.  816I;  Ex  p,  171  U.  S.  loi. 

Clarke,  126  Cal.  235;  Ex  p.  Duncan,  818.    1.  Inability  to  Obey.  —  Tindall 

(Tex.  Crim.  1901)  62  S.  W.  Rep.  758;  v,  Nisbet,  1x3  Ga.  11 14. 

Ex  p.  Ellis.  37  Tex.  Crim.  539;  Ex  p,  S.  In  re  Rosenberg,  90  Wis.  581. 

Buskirk,  (C.  C.  A.)  72  Fed.  Rep.  14.  The  ETidenoe  Beforo  the  Trial  Court.  — 

Omiiiioii  of  Formal  Beqvliitei —  Con-  In  te  Popejoy,  26  Colo.  32. 

structive    Contempt, — In    re    Blush,    5  4,  Jack  v,   Twyford,  10  Pa.  Super. 

Kan.  App.  879.  Ct.  475. 

817*    8.  In  re  Taber,  13  S.  Dak.  62.  5.  Tindall  v.   Nisbet,  113  Ga.  1114; 

8.  Castner  v.  Pocahontas  Collieries  In  re  Taber,  13  S.  Dak.  62;  Fisher  v. 

Co.,  117  Fed.  Rep.  184,  citing  4  Encyc.  Mc Daniel,  9  Wyo.  457. 

OF  Pl.  and  Pr.  817.    See  also  the  fol-  85I1*    1.  Herring  v,  Pugh,  126  N. 

lowing  cases:  Car.  852, /^r  Montgomery,  J.     Contra, 

Colorado, — In  re  Popejoy,  26  Colo.  Taylor   v,   Goodrich,  (Tex.  Civ.  App. 

32.  1897)  40  S.  W.  Rep.  515. 
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839.    n  POBTPOirSMEVTB.  —  See  note  i. 

836.     in.  POWEB  TO  COKTIVUS  —  Largely  BegnlaM  by  Statute.  — 
See  note  i. 

838.    TI.  As  SZSBCISS  of  Dibgbetiov.  —  See  notes  2,  3. 

S35*    1.  Improper  Statements  by  At-  Oregon.  —  State  v.  Wong  Gee,  35  Ore- 

tomey.  —  Improper  statements  by  an  gon  276. 

attorney  in  the  presence  of  a  jury  panel  Pennsylvania,  —  De    Grote    v.    De 

which  is  drawn  to  try  the  case  to  which  Grote,  175  Pa.  St.  50. 

his  statements  refer  are  grounds  for  a  South  Dakota.—  Nebraska  Land,  etc., 

postponement  until  another  panel  can  Co.  v.  Burris,  10  S.  Dak.  430. 

be  summoned.     Thompson  v.  O'Con-  Tennessee,  —  Madden  v.  State,  (Tenn. 

ner,  115  Ga.  120.  igoi)  67  S.  W.  Rep.  74, 

SIM.      1.    Code    Civ.     Pro.    Okla.,  TVxaj.  —  Gulf,  etc..  R.  Co.  v.  Bur- 

§  328  (Slat.  Okla.    1893,  g  4206),  au-  roughs,   (Tex.  Civ.    App.    1901)  66  S. 

thorizes  the  court  to  continue  an  action  W.    Rep.   83:  Clarke  v,  Faver,  (Tex. 

at  any  stage  of  the   proceedings,  for  Civ.  .^pp.  1897)  40  S.   W.  Rep.  1009; 

good     cause    shown.       McMahan    v.  Gulf,  etc.,   R.  Co.  v.  Rowland,  (Tex. 

Norick,  (Okla.  1902)  69  Pac.  Rep.  1047.  Civ.  App.  1896)35  S.  W.  Rep.  31:  Berry 

2.   Alabama.    —    Walker    v,  v.  Burnett,  23  Tex.  Civ.  App.  558. 


State,  117  Ala.  85.  West  Virginia.  —  Ravens  wood  Bank 

Arkansas,  —  Jones  v.  State,  61  Ark.  v.  Hamilton,  43  W.  Va.  75. 

88.  United  States.  —  Baker  v.  Texarkana 

Colorado.  —  Keegan  v,  Donnelly,  ii  Nat.   Bank,  (C.  C.   A.)   74  Fed.  Rep. 

Colo.  App.  31.  598. 

Florida.  —  Gass  v.  State,  (Fla.  1902)  An  Agreement  Between  the  Attorneys 

32  So.  Rep.  109.  to  the  effect  that  a  criminal  case  shall 

Georgia.  —  Fraser  v.  State,  TI2  Ga.  be    continued    does    not    compel    the 

13.  court  to  enter  an  order  of  continuance. 

Idaho.  —  Holt  v.  Gridley,  (Idaho  1900)  Keaton  v.  State.  41  Tex.  Crim.  621. 

63  Pac.  Rep.  188;  Reynolds  v.  Corbus,  In  Georgia.  —  2  Code  Ga..  ^  5260, 

(Idaho  1901)  63  Pac.  Rep.  884.  does  not  take  away  the  discretion  of  a 

Indiana.  —  North  British,  etc.,  Ins.  judge  of  the  Superior  Court  to  deny  a 

Co.  V.  Rudy.  26  Ind.  App.  472.  continuance  in  a  case  on  appeal  from 

Iowa.  —  Reed  v.  Lane.  96  Iowa  454,  the  justice's  court.    Harrison  v.  Lang- 

Kansas,  —  Missouri    Pac.  R.  Co.   v,  ston,  100  Ga.  394. 

Haynes.  i  Kan.  App.  586.  3.  Arkansas.  —  Supreme  Lodge,  etc. 

Louisiana.  —  State    v,    Charles,    108  v.  Robbins.  70  Ark.  364. 

La.  230.  Colorado.  —  Michael  v.  Mills,  22  Colo. 

Mississippi.  —  Lipscomb  v.  State,  76  439:    Keegan    v.    Donnelly,    11   Colo. 

Miss.  223.  App.  31. 

Missouri.  —  Cooley  v.  Kansas  City,  Louisiana.  —  State  v.    Charles,    108 

etc.,    R.   Co.,    149  Mo.  487;    State  v.  La.   230;  State  v.  Baum,  51  La.  Ann. 

Burns.  148  Mo.  167;  Rottman  Distill-  1112. 

ing  Co.  V.  Van  Frank,  88  Mo.  App.  50;  Missouri.  —  Rottman  Distilling  Co. 

Shirk  V.  Shirk,  75  Mo.  App.  573.  v.  Van  Frank.  88  Mo.  App.  50. 

Nebraska,  —  Storz  v.  Finklestein,  48  Nebraska,  —  Burris  v.  Court,  48  Neb. 

Neb.  27.  179. 

Ohio.  —  Haas  v.  State,  7  Ohio  Cir.  North  Carolina.  —  Piedmont  Wagon 

Dec.  509,  13  Ohio  Cir.  Ct.  418.  Co.  v.  Bostic.  118  N.  Car.  758. 

Oklahoma.  —  Hy<|e    v.    Territory.   8  Oklahoma.  —  McMahan    v.    Norick, 

Okla.  69.  (Okla.  1902)  69  Pac.  Rep.  1047. 
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839.    Tin.  OsoirirDS  for  Cohtihuavcx  —  6.  Public  Excitement 
or  Prejudice.  —  See  notes  5,  6. 

833.  See  note  3.  . 

6.  Want  of  Preparation  —  a.  In  General.  —  See  note  5. 

834.  *.  In  Criminal  Cases —  euta.  —  See  note  2. 

Aoenied.  —  See  note  6. 

835.  c.  Diligence.  —  See  note  i. 

837.    7.  Amendment  of  Pleadings — Xodeni  Bvle.  —  See  notes  i ,  2. 

Oregon,  —  State  v.  Wong  Gee,  35  Ore-  counsel  is  not  necessarily  a  ground  for 

gon  276.  a  continuance.     Bishop  v.  Com.,  (Ky. 

Texas.  —  East  Texas  Land,  etc.,  Co.  1900)  58  S.  W.  Rep.  817.     But  see  State 

V.   Texas   Lumber  Co.y'  21   Tex.  Civ.  v.  Collins,  104  La.  629,  holding  that 

A  pp.  411.  where  counsel  came  into  the  case  on 

iVest  Virginia,  —  Ravenswood  Bank  Monday,   and   the    case    was  set  for 

V,  Hamilton,  43  W.  Va.  75.  Friday,  a  continuance    should    have 

United  States,  —  In   Drexel  v.  True,  been  granted. 

(C.  C.  A.)  74  Fed.  Rep.  I2,  it  was  held  6,  In  Hayden  v.  Com.,  (Ky.  1898)  45 

that  the  ruling  of  a  court  on  an  appli-  S.  W.  Rep.  886,  it  was  held  that  where 

cation  for  a  continuance  is  not  review-  an  indictment  was  three  months  old  a 

able.  continuance  would  not  be  granted  on 

When  A  Continnanoe  Ii  Granted  the  the  ground  that  the  defendant  had  not 

Appellate  Court  is  more  reluctant  to  re-  had    time    to  consult    his   attorneys, 

view  the  action  of  the  court  below  than  But  compare  State  v,  Weems,  96  Iowa 

when  it  is  denied.    Cannon  z/,  Griffith,  426;   State    v.    White,    98    Iowa  346; 

3  Kan.  App.  506.  Holmes  v.  State,  38  Tex.  Crim.  370. 

S39.     6.    Coorier-Journal    Co.    v.  Lapse  of  Time. —  In  a  prosecution  for 

Sallee,  104  Ky.  335,  citing  4  Encyc.  of  murder,  a  showing  that  the  trial  took 

Pl.  and  Pr.  832.  place  only  three  weeks  after  the  homi- 

e.  State  V,  Rice,  (Idaho  1901)  66  Pac.  cide  is  insufficient  to  show  abuse  of  dis- 

Rep.  87;  Laughlin  v.  Com.,  (Ky.  1896)  cretion  in  refusing  to  grant  a  continu- 

37  S.  W.  Rep.  590.     See  also  Hoover  ance.     Hoover  v.  State,  48  Neb.  184. 

V,  State,  48  Neb.  184.     Contra^  Stale  v,  835.     1.  Georgia,  —  Bailey   v.  Wil- 

Manns,  48  W.  Va.  480.  ner,   107  Ga.  364;  Gunn  v,  Gunn,  95 

Martial   Law.  —  The    existence    of  Ga.  439. 

martial  law  is  not  in  itself  a  ground  ///twm.-^Ryan  v.  People,  165  111.  143. 

for  a  continuance.    State  v.  Corcoran,  Missouri,  —  State  v.  Craft,  164  Mo. 

(Idaho  1900)  61  Pac.  Rep.  1034.  631. 

S33.    8.  Hubbard    v.    State,  (Tex.  TVjror.  —  St.  Louis  Brewing  Assoc 

Crim.  1902)  67  S.  W.  Rep.  413.  v.  Walker,  23  Tex.  Civ.  App.  6, 

6.  Brooks  v.   Com.,    100    Ky.    194;  837,    1.  Pifer   v.  Stanley,  57  Mo. 

State  V,  Pool,  50  La.  Ann.  449;  Gaines  App.  516. 

V.  State,  (Tex.  Crim.  1899)  53  S.  W.  8.  Gontlnoanee  Properly   Befneed    — 

Rep.  623;  Gulf,  etc.,  R.  Co.  v,  Schneider,  Amendment  of  Complaint  —  Alabama,  — 

(Tex.  Civ,  App.   1894)  28  S.  W.  Rep.  Ely  ton  Land  Co.  r.  Denny,  108  Ala. 

260;  New  York  L.  Ins.  Co.  v,  Davis,  553;  Torrey  v.  Bishop,  Z04  Ala.  548. 

94  Va.  427.  Arizona.  —  Jordan    v,    Schuermaa, 

Texas    Statute.  —  Code    Crim.    Pro.  (Ariz.  1898)  53  Pac.  Rep.  570. 

Tex.,  art.  567,  requires  that  where  a  California, — Schultz  v.  McLean,  109 

defendant  is  charged   with  a  misde-  Cal.  437. 

meanor  he  shall  be  allowed  two  days  Colorado,  ^-  Wilcox  v,  American  Sav. 
in  which  to  prepare  for  trial.     King  v.  Bank,  21  Colo.  348;  Beshoar  v.  Rob- 
State,  (Tex.  Crim.  1900)  56  S.  W.  Rep.  ards,  8  Colo.  App.  173. 
926.  Georgia^  —  Atlanta  Land,  etc.,  Co.  •». 

A  0ood  and  Sufficient  Ezonie  for  not  Haile,  106  Ga.  498;  Morrison  v,  Morri- 

being  prepared   must  be  made  before  son,    102  Ga.  170;  Wilson  Coal,   etc., 

a  court  will  continue  a  case  for  want  Co.  v.  Hall,  etc..  Woodworking  Mach. 

of  preparation.     Palmer  v.   Caywood,  Co.,  97  Ga.  330;  Lewis  v.  Bracken,  97 

(Neb.  1902)  89  N.  W.  Rep.  1034,  Ga,  337;  Constitution  Pub.  Co.  v.  Way, 

834*     8»    B0009t    Employment    of  94  Ga.  lao, 
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880.    10.  AbMnot  of  Oouniel — a.  In  General.  —See  note  7. 
840.    See  notes  i,  2,  4. 

Illinois.  —  Cozzeds    v.  Chicago  Hy-  Indiana,  —  Brandt  v.  State,  17  Ind. 

draulic-t'ress  Brick  Co.,  166  111.   213;  App.  311. 

Franklin  v,  Krum,  70  111.  App.  649.  Kansas,  —  Vale   v.   Trader,    5    Kan. 

/wd/«4m<i.  »^  MagnuAOA    xt,    BillingSi  App.  307. 

152  Ind.  177;  North  British,  etc.,  Ins.  Nebraska,  —  Dunn    v,    Bozarth.    59 

Co.  V,  Rudy,  26  Ind.  App.  472.  Neb.  244. 

loTna,  —  Theis  v,  Chicago,  etc.,  R.  Texas,  —  Galveston,  etc.,  R.  Co.  v, 

Co.,  107  Iowa  522;  Foote  v.  Burlington  Smith,  9  Tex.  Civ.  App.  450. 

Gaslight  Co.,  103  Iowa  576.  W^ashingtvn,  —  Eldridge    i\    Young 

Kansas.  —  Union    Pac.    R.    Co.    v,  America,  etc,  Min.  Co.,  27  Wash.  297. 

Motzner,  8  Kan.  App.  431;  Clark  v,  Wisconsin.  —  Whitefoot  cr.   Leffing- 

Ellithorpe,  7  Kan.  App.  337.  well,  90  Wis.  182. 

Kentucky,  —  Purkholder  v.  Farmers'  939*    7.  In  Looifiana  the  rule  is  that 

Bank,  (Ky.  1903)  67  S.  W.  Rep.  83a.  the   physical   inability  of    counsel   to 

Michigan.  —  Crane    Lumber  Co.   v,  attend  court  Is  good  ground  for  a  coti- 

Bellows,  ti6  Mich.  304.  tinuance.    Vicksburg,  etc,  R.  Co.  v, 

Missouri,  —  MirrieleeS  ».  Wabash  R.  Scott,  47  La.  Ann.  706. 

Co.,  163  Mo.  470;  Nolan  v.  Johns»  T26  B«marki  trom  BeBoh.  —  Where  a  court 

Mo.  tS9.  is  engaged   in   trying  jury  cases  and 

New    York,  -^  Rosenberg    v.    Third  intimates  from  the  bench  that  the  civil 

Ave.  R.  Co»,  47  N.  Y.  App.  DIv.  323.  cases  will  not  be  reached  in  their  regu- 

Nortk  Carolina,  —  DobSon  v.  South*  lar  order,  the  absence  of  the  defend- 

ern  R.  Co.,  129  N.  Car.  289;  Slingluff  ant's  counsel   for  a  day  is  excusable 

V,  Hall,  124  N.  Car.  397.  and  a  ground  for  continuance*     Calla* 

South  Dakota. '^y  I.  Case  Thresh-  way  v.  Douglasville  College,  99  Ga. 

ing  Mach.  Co.  v.  Eichinger,  ts  S.  Dak.  623. 

530.  840.     1.    California,    —    Harloe    v, 

TVjtoj.  —  Mayfield    Lumber    Co.  v,  Lambie,  132  Cal.  133;  People  v,  Dur- 

Carver,  (Tex.  Civ.  App.  1901)  66  S.  W.  rant,  119  Cal.  201. 

Rep.  216;  Texas,  etc.,  R.  Co.   v.  Ban-  Colorado.  —  Reynolds  v.    Campling, 

croft.  (Tex.  Civ.  App.  1900)  56  S.  W.  23  Colo,  105. 

Rep.  606;  Gulf,  etc.,  R.  \lo.  v.  Brown,  Georgia.  —  Callaway  v,  Douglasville 

16  Tex.  Civ.  App.  93;  Gulf,  etc.,  R.  College,  99  Ga.  623. 

Co.  V,  Duvall,  12  Tex.  Civ.  App.  348;  Kentucky,  — H^xttXd  v.  Com.,  (Ky. 

Texas,  etc.,  R.  Co.  v.  Neal,  (Tex.  Civ.  1900)  55  S.   W.   Rep,  679;  Cornett  v, 

App.   1805)  33  S.  W.   Rep.  693;  Gulf,  Combs,  (Ky.  1899)  53  S.  W.  Rep.  32. 

etc.,  R.  Co.  V.  Jagoe,  (Tex.  (3iv.  App.  Louisia$M.  ^  ]ohn%oti    v.    Dean,    46 

1895)  32  S.  W.  Rep.  I061;  Shiner  v.  La.  Ann.  100. 

Shtner,  15  Tex.  Civ.  App.  666;  Texas,  Netr  yi?r/*.  —  McCready  v.  Linden^ 

etc.,  R.  Co.  V,  Cornelius,  10  Tex.  Civ.  born,  37  N.  Y.  App.  Div.  425. 

App.    tss;  Galveston,  etc.,   R.  Co.  v,  TV^n/x/r^. -^  State  v.  Froit,  103  Tenn. 

Smith,  9  Tex.  Civ.  App.  450.  685. 

West  Virginia,  —  Amos  v.  Stockert,  Texas.  —  Coleman    v.    State,   (Tex. 

47  W.  Va.  too;  Ravenswood  Bank  v,  Crim.  1901)  63  S.  W.  Rep.  322;  Boyd 

Hamilton,  43  W.  Va.  75.  r.  Leith,  (Tex.  Civ.  App.  1899)  50  S. 

AuendttSnts  SaquirlAg  GoAtiiiiiaiioe. —  W.  Rep.  618:   Self  v.  State,  39  Tex. 

In  the  following  cases  the  amendments  Crim.  455;  Watkins  v,  Atwell,  (Tex. 

were  of  such  a  character  as  to  war-  Civ.   App.  1898)  45   S.  W.    Rep.  404; 

rant  a  continuance  at  the  request  of  Webb  v.  State,  (Tex.  Crim.  1897)  40  S. 

the  defendant:  W.  Rep.  989;  Tuttle  v.  State,  41  Tex. 

California,  —  Marr  v,  Rhodes,    131  Crim.  96. 

Cal.  267;  Schultz  V.  McLean,  t09  Cal.  Intosdoatioii  of  Counsel  may  be  ground 

437.  for  an  adjournment  for  a  few  days  to 

Delaware.  *^  Cirwithin    v.    Mills,    2  allow  other  counsel  to  become  familiar 

Marv.  (Del.)  232.  with  the  case,  but  a  continruance  over 

Georgia.  —  Central   R.,  etc.,   Co.  v,  the  term   will  be  refused.     People  v, 

Jackson,  94  Ga.  640.  Warren,  130  Cal.  678. 

Illinois, -^  CotteM   v,  Chicago  Hy-  Where  a  Party  Is  an  Attoraej  a  con- 

draulic-Press  Brick  Co.,  166  111.  213.  tinuance  will  not  be  granted  because 
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841.    b.  Member  of  Congress  or  Legislature.  —  See 
note  2. 

c.  On  Account  of  Sickness.  —  See  note  6. 

d.  Professional  Engagements.  —  See  note  7. 

843.     See  note  i. 

11.  AbMnoe   of  Party  —  a.  Voluntary  Absence.  — 
See  note  2. 

b.  On  Account  of  Sickness  —  in  General.  —  See  note  4. 

of  the  absence  of  counsel.     Keegan  Member  of  Legislature.  —  The  fact  that 

V.  Donnelly,  ii  Colo.  App.  31.  the  attorney  is  a  member  of  the  legis- 

S40.    2.    West    V,    Hennessey,    63  lature  will  not  obviate  the  necessity  of 

Minn.  378.  setting  out  in  the  affidavit  the  fact  that 

4.  Delk  V.  State,   100  Ga.  61.     But  the   party  cannot    safely    go  to  trial 

compare  Watkins  v,  Ahrens,  etc.,  Mfg.  without  him.     McClory  v,  Crawley,  59 

Co..  (Ky.  1897)  38  S.  W.  Rep.  868.  111.  App.  392. 

The  TTnlawfol  Detention  in  jail  of  the  6.  In   Kessel   v.  O'SuIlivan,  60  111. 

only  counsel  for  the  defendant  is  suffi-  App.    548,  the  court  said:    *'  While  a 

cient  ground  for  a  continuance.     Scott  temporary  postponement  of^  the  trial 

V.   State,   (Tex.   Crim.   1902)  68  S.  W.  might  have  been  granted  for  that  cause 

Rep.  171.  [illness    of    the    attorney]   it    was  no 

Local  Connsel.  —  The  absence  of  the  ground  for  a  continuance;  and  what- 

only  local  counsel  has  been  held  to  be  ever  may  have  been  the  hardship  to 

ground  for  a  continuance.     Leslie  v.  the  attorney  it  does  not  appear  that  his 

Com.,  (Ky.  1897)  42  S  .  W.  Rep.  1095.  client  suffered  by  it." 

Beaaonable  Time.  —  Where  a  defend-  7.  Adamek  v.    Piano  Mfg.   Co..  64 

ant  is  kept  in  close  confinement  be-  Minn.  304. 

tween  the  time  of  his  arrest  and  his  In  Hew  York.  —  When  it  is  shown,  as 

trial,  and  the  counsel  appointed  to  de-  required  by  the  rules  of  court,  that  an 

fend   him  are  much  occupied  in   the  attorney  is   actually    engaged  in   the 

trial  of  other  cases,  the  court  should  trial  of  another  cause,  a  continuance 

grant  a  continuance  of   a  reasonable  must  be   granted.     Marsh   v,  Nassau 

time  to  allow  his  counsel  to  prepare  Show  Case  Co.,  (Supm.  Ct.  App.  T.) 

his    defense.    State    v.   Pool,    50  La.  26  Misc.  (N.  Y.)  837. 

Ann.  449.  849.     1.  Adamek  v.  Piano  Mfg.  Co., 

Custom    of   Ck>art.  —  It   is   reversible  64  Minn,  ^o^^  quoting  4  Encyc.  of  Pl. 

error  for  a  court  to  refuse  to  continue  and  Pr.  841. 

a  case  when  the  only  counsel  engaged  2.  Merit!  of  Case.  —  A  court  will  not 

is  too  ill  to  proceed,  and  to  base  its  pass  upon  the  mt^rits  of  a  case  on  an 

action  on  the  ground  that  it  has  been  application  for  a  continuance,  and  if  a 

the  custom  of  the  court  to  compel  liti-  defendant  is   voluntarily  absent  and 

gants  to  employ  other  counsel.     Varn  bases  an  application  to  continue  on  the 

V,  Green,  50  S.  Car.  403.  ground  that  the  case  of  the  plaintiff  is 

S41.  2.  Starr  &  Curt.  Annot.  Stat,  without  merit,  it  will  be  refused. 
111.  (1896),  c.  no,  par.  47,  compels  a  Bergevin  v.  Barnard,  72  111.  App.  47. 
court  to  continue  a  case  when  the  at-  Kisstatement  of  Plaintiff.  —  Where  a 
torney  of  record  is  a  member  of  the  party  is  absent  from  the  trial  because 
legislature  and  is  in  actual  attendance  he  has  been  misinformed  by  the  plain- 
on  its  sessions.  Ware  v.  Jersey  ville,  tiff  as  to  the  date  of  trial,  a  continuance 
158  III.  234.  will  be  granted.     Richardson  v.  Boyd, 

Attending  Legislature.  —  The  affidavit  69  Ark.  368. 

required  by  the   Illinois  Practice  Act  4.  Rubens   v.  Mend,   (Cal.  1898)    53 

(Starr  &  Curt.  Annot.  Stat.  III.  1896,  c.  Pac.  Rep.  432;  Elliott  v.  Field,  21  Colo, 

no,  par.  47)  to  be  filed  when  a  continu-  378;  Post  v.  Cecil,   11   Ind.  App.  362; 

ance  is  asked  on  the  ground  that  the  Townsend   v.    Rhea,   (Ky.  1897)  38  S. 

attorney  is  attending   the   legislature  W.  Rep.  865;  Yori  v.  Cohn,  (Nev.  1901) 

must  state  that  he  was  employed  *'  in  65  Pac.  Rep.  945;  Michelsen  v.  Spies, 

such  suit "  before  the  session  began.  83    Hun    (N.    Y.)    509:    McMahan    r. 

Wieghard  v.  Fieldon  Creamery  Co..  65  Norick.  (Okla.  1902)  69  Pac.  Rep.  1047. 

111.  App.  202.  Failure   to  File  Answer.  —  Where   a 

774 


Vol.  IV.                       CONTINUANCES.  843-845 

843.  See  note  2. 

844.  d.  Necessity  of  Party's  Presence.  —  See  note  i. 

845.  13.  Absence  of  Syidence  —  a.  In  General  —  Bolt  stated. 

—  See  note  i. 

party  has  failed  to  file  aa  answer  in  an  Ga.   256;    Stanford   v.    New   England 

action  for  a  divorce,  or  to  make  any  Mortg.  Security  Co.,  no  Ga.  274;  Mor- 

other  kind  of  defense,  a  continuance  rison  v,  Morrison,  102  Ga.  170;  Chism 

on  the  ground  of  illness  of  a  party  will  v,  Varnedoe,  96  Ga.   777;    Wilcox   v, 

not  be  granted  on  the  day  set  for  the  Mims,  95  Ga.  564:  Blount  v,  Beall,  95 

hearing.      Queirolo   v.   Queirolo.    129  Ga.   182;    McElveen   Commission  Co. 

Cal.    686.      See    also    Garlington    v.  v,  Jackson,  94  Ga.  549;  Rome  R.  Co. 

Fletcher,  in  Ga.  861.  v.  Barnett,  94  Ga.  446. 

Sffeot  of  Doctor's  Gartifloate.  ~  In  State  Illinois,  —  Davids  v.  People,  192  111. 

V.  Lee,  58  S.  Car.  335,  ii  was  held  (hat  176;  Bailey  v,  Kerr,  180  III.  412;  Fein- 

although  the    defendant  produced    a  berg  zr.  People,  i74  Hi-  609;  Stringam 

doctor'scertificateof  physical  inability,  v,   Parker,    159   111.  304;  Bergevin  v. 

if  his  appearance  and  manner  did  not  Barnard,  72  111.  App.  47;  Chambers  v. 

indicate  that  he  was  physically  unable  Beahan,  57  111.  App.  285. 

to  attend  the   trial  a  motion  for  con-  Indiana,  —  Post    v.    State,   14    Ind. 

tinuance  would  be  denied.  App.  452;  Dunnington  v.  Syfers,  157 

948.    8.  Inoonsistent  Aetion  of  Party.  Ind.  458. 

—  Where  a  party,  after  making  an  ap-  loTtfa,  ^  Slate  v.  Penney,  113  Iowa 
plication  for  a  continuance  on  the  691;  State  v,  McGinn,  109  Iowa  641; 
gronnd  that  he  is  too  ill  to  come  into  Reed  v.  Lane,  96  Iowa  454;  State  v, 
court,  travels  about  the  country  while  McDonough,  104  Iowa  6. 

such  application   is  under  considera-  Kansas.  —  Gill     v,    Buckingham,    7 

tion,  the  court  does  not  abuse  its  dis-  Kan.  App.  227;  Atchison,  etc.,  R.  Co. 

cretion  in  refusing  to  grant  his  request,  v.  O'Melia,  i  Kan.  App.  374. 

Spann  v.  Torbert,  130  Ala.  541.  Kentucky,  —  Strange  v.  Com.,  (Ky. 

§44.    1.  Whon  a  Codofendant  Is  Bis-  1901)  64  S.  W.  Rep.  980;  Clark  v.  Com., 


by  amendment  of  the  pleadings  (Ky.  1900)  58  S.  W.   Rep.   429;    Mat- 
it  is  not  a  ground  of  continuance,  as  tin'gby  v,  Willet.  (Ky.  1898)  44  S.  W. 
the  other  parties  are  supposed  to  bft  Rep.  376;  Cope  v,  Deaton,  (Ky.  1897) 
prepared    to    go    on   with    the    trial.  43  S.  W.  Rep.  190. 
Evans  v,  Marden,  154  111.  443.  Louisiana,  —  State  v,    Baptiste,    108 

Fault  of  Kail.  —  The  miscarriage  of  La.  586. 

a  letter  informing  a  party  of  the  date  Michigan,  —  McNaughton  v.  Evert, 

of  a  trial  is  ground  for  a  continuance.  116  Mich.  141;  People  v.  Williams,  118 

Helm  V,  Voils,  58  Kan.  816.    See  also  Mich.  692. 

Richardson  v.  Boyd,  69  Ark.  368,  in  Minnesota,  —  Conrad  v,  Dobmeier,  64 

which  case  the  defendant  was  misin-  Minn.   284:    West    v.    Hennessey,  63 

formed  as  to  the  date  of  trial.  Minn.  378. 

845.    1.  In  the  following  cases  the  Missouri,  —  State    v,    Cochran,    147 

refusal  of  a  continuance  on  the  ground  Mo.   504;  Stale  v,   Tettaton,   T59  Mo. 

of  absence  of  witnesses  was  held  to  be  354;    State  v,   Webster,   152   Mo.   87; 

a  proper  exercise  of  discretion :  Cooley  v.  Kansas  City,  etc.,  R    Co.« 

Alabama,  —Terry  v.  State.  120  Ala.  149  Mo.  487;  State  v.   Rice,   149  Mo. 

286.  461;  State  V,  Clark,  147  Mo.  20. 

Arkansas,  —  Kitts  v.  State,  70  Ark.  Nebraska,  —  Kerr  v.  State,  63  Neb. 

521;  Lane  v.  State,  67  Ark.  290;  Maxey  115:  Tatum  v.  State,  61  Neb.  229;  Life 

V,  State.    66    Ark.  523;    Hamilton   v,  Ins.  Clearing  Co.  v.  Ahschuler,  55  Neb* 

State.  62  Ark.  543.  341;   Stratton  v.   Dole,  45    Neb.  472; 

California,  —  Simpson  v,  Simpson,  Kansas  City,  etc.,  R.  Co.  v.  Conlee,  43 
(Cal.  1895)41  Pac.  Rep.  804;  People  v.  Neb.  121;  Home  F.  Ins.  Co.  v,  John- 
Warren,  130  Cal.  678;  People  v,  Breen,  son,  43  Neb.  71. 

130  Cal.   72;  People   v.   Winters,  125  New    York,  —  Simon     v,    Sheridan, 

Cal.   325:  People  v.   Wade,    118  Cal.  etc..  Co.,  (Supm.  Ct.  App.  T.)  21  Misc. 

672;  People  V.  Sanders,  114  Cal.  216.  (N.  Y.)  489. 

Georgia.  —  Jones  v.   Rome   Grocery  Oklahoma,  —  Smith  v.   Territory,   11 

Co.,  99  Ga.  103;  Wilson  v.  Burr,  97  Okla.  669;  Pearce  v.  Territory,  11  Okla. 
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438:  Butt  V.  Carson,  5  Okla.  160;  Hyde  sent.     Buchanan  v.  McClain,  no  Ga. 

V.  Territory,  8  OkJa.  69.  477. 

Oregon.  —  State  v,  Huffman,  39  Ore-  IntflmgatioiL  —  Where  the  testimony 

gon  48;  State  v,  Wong  Gee,  35  Oregon  of  an  absent  witness  could  have  been 

276.  taken  by  interrogation,  a  continuance 

South  Carolina.  —  State  v.  Smith,  56  will  be  refused.     Rome  R.  Co.  v,  Bar- 

S.  Car.  378.  nett,  94  Ga.  446. 

South   Dahota,  —  Nebraska     Land,  Agreement  of  Opposite  Party  to  Prodnoo. 

etc.,  Co.  V,  Burris,  10  S.  Dak.  430.  —  Where  the  opposing  party  agrees  to 

Texas,  —  Bond  v.  National  Exch.  produce  a  witness  for  the  other  side  at 
Bank,  (Tex. 'Civ.  App.  1899)  53  S.  W.  a  certain  time  provided  no  continuance 
Rep.  71;  Winters  v.  State,  (Tex.  Crim.  is  granted,  it  is  error  to  refuse  a  con- 
1899)  51  S.  W.  Rep.  mo;  Gaines  v.  tinuance  upon  the  failure  of  such  wit- 
State,  (Tex.  Crim.  1898)  47  S.  W.  Rep.  ness  to  appear.  Louisville,  etc.,  R. 
1012;  Steel  V.  State,  (Tex.  Crim.  1897)  Co.  9,  Carothers,  (Ky.  1901)  65  S.  W. 
43  S.  W.  Rep.  loi;  Willis  v,  Sanger,  15  Rep.  833. 

Tex.  Civ.  App.  655;  Taylor  tf.  State,  64T,    1.  In  the  following  cases  a 

(Tex.  Crim.  1897)  40  S.  W.  Rep.  274;  denial  of  a  continuance  where  it  was 

Kennedy  z/.  Yoe,  (Tex.  Civ.  App.  1897)  asked  because  of  the  absence  of  a  wit- 

39  S.  W.  Rep.  946;  San  Antonio  St.  R.  ness  was  held  to  be  error: 

Co.  V.  Renken,  15  Tex.  Civ.  App.  229;  Alabama,  —  Walker    v.    State,    117 

Roller  V.   State,   36  Tex.   Crim.  496;  Ala.  85. 

Missouri,  etc.,  R.  Co.  t/.  Johnson,  (Tex.  Delaware,—  Suiyy\i   v.   Wilmington 

Civ.  App.  1896)  37  S.  W.  Rep.  771;  Ft.  City  R.  Co.,  i  Penn.  (Del.)  218;  Miller 

Worth,  etc.,  R.  Co.  v,  Kennedy,  12  Tex.  v,.  Hickman,  i  Penn.  (Del.)  263. 

Civ.  App.  654;  Cole  V,  Grigsby,  (Tex.  Florida, — Shiver  v.   State,  41   Fla, 

Civ.   App.  1894)  35   S.   W.  Rep.  680;  630. 

Sullivan     v.    Crouch,    10    Tex.    Civ.  Georgia,  —  Kennedy     v.    State,    loi 

App.  404;   McKinney  v.  State,  (Tex.  Ga.  559;  Allen  v.  State,  112  Ga.  752; 

Crim.   1895)  30  S.  W.  Rep.  786;   Gal-  Compton  v.  State,  108  Ga.  747;  Ryder 

veston,  etc.,  R.   Co.  v,  Briggs,  (Tex.  v.  State,  100  Ga.  528. 

Civ.    App.    1895)  30  S.  W.  Rep.   933;  Kentucky,  —  Robinson  v.  Com.,  (Ky. 

San  Antonio,  etc.,  R.  Co.  v.   Bowles,  1902)  68  S.  W.  Rep.  1099;  Gambrel  v, 

(Tex.  Civ.  App.   1895)  30  S.  W.  Rep.  Com.,  (Ky.  1901)  63  S.  W.  Rep.  272; 

89;  Alexander  v.    Brown,  (Tex.  Civ.  Strange  v.  Com.,  (Ky.  1900)  55  S.  W. 

App.  189s)  29  S.  W.  Rep.  561;  St.  Louis  Rep.  204. 

Southwestern  R.  Co.  v,  Freedman,  18  Louisiana,,  —  State    v,    Fairfax,    107 

Tex.  Civ.  App.  553;  Lindsley  v.  Parks,  La.  624. 

17  Tex.  Civ.  App.  527;  Cabell  v.  Hoi-  Massachusetts.  —  Lansky  v.  West  End 

loway,  10  Tex.  Civ.  App.  307;  High-  St.  R.  Co.,  173  Mass.  20. 

smith  V,  State,  41  Tex.  Crim.  32;  WiU  Mississippi,  —  Scott  v.  State,  80  Miss, 

liams  V.    State,    40   Tex.   Crim.   565;  197;  Havens  f.  State,  75  Miss.  488. 

O'Toole  V,  State,  40  Tex.  Crim.  ^78;  Missouri,  —  State  v,  Dewiit,  15a  Mo. 

Byrd  v.  State,  39  Tex.  Crim.  609:  Little  76. 

V.  State,  39  Tex.  Crim.  654.  Oklahoma,  —  Lawson  v.  Territory,  8 

Virginia.  —  Andrews   v.   Com.,    100  Okla.   i;  Miller  v.  U.  S.,  8  Okla.  315. 

Va.  801;  Emmons  v.  Pidcock,  93  Va.  South  Dakota, — White  Sewing  Mach. 

146;  Gaines  r.  Wilson,  (Va.  1896)  24  S.  Co.  v,  Simpson,  10  S.  Dak.  448. 

E.  Rep.  828;  Norfolk,  etc.,  R.  Co.  v,  TVxaj.  —  Smith  r.  State,  (Tex.  Crim. 

Shott,  92  Va.  34;  Goodell  v.  Gibbons,  1002)68  S.  W.  Rep.  267;  Cline  v.  State, 

91  Va.  608.  (Tex.  Crim.  1902)  68  S.  W.  Rep.  679: 

United  States.  --  Hardy  v,  U.  S.,  186  Duffy  v.  State,  (Tex.  Crim.  190a)  67  S. 

U.   S.  224;  Kerr-Murray  Mfg.  Co.  v.  W.  Rep.  418;   Cortez  v.  State,  (Tex. 

Hess.  (C.  C.  A.)  98  Fed.  Rep.  56;  U.  S.  Crim.  1902)  66  S.  W.  Rep.  453;  Davis 

V,  Schoonmaker.  93  Fed.  Rep.  724.  v.  State,  (Tex.  Crim.   1901)  65  S.  W*. 

Attondaaoe  of  Female  Witness.^  Under  Rep.  918;  Cogdell  v.  State.  (Tex.  Crim. 

the  C^fi^r^t^z  statutes  a  female  canriot  be  1901)  63   S.    W.   Rep.  645;  Baines   v. 

compelled  to  attend  court,  and  it  is  not  State,  (Tex.  Crim.  1901)  61  S.  W.  Rep. 

an  error  to  refuse  a  continuance  on  the  119;  Lynch  v,  Munson,  (Tex.  Civ.  App. 

ground  that  a  female  witness  is  ab*  190T)  61  S.  W.  Rep.  140;  Whitney  v. 
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849.     To  Take  Dopodtions.  —  See  note  4. 
8tSO.     To  SMreh  for  STidonoe.  —  See  note  2. 

*.  Indefinite,  Immaterial,  Irrelevant,  or  In- 
competent. —  See  note  4. 

Stale,  (Tex.  Crim.  1900)  59  S.  W.  Rep.  Kansas,  —  Vale   v.   Trader,   5   Kan. 

895;  Tull  V,  State,  (Tex.  Crim.  1900)  55  App.  307. 

S.  W.  Rep.  61;  Gaines  r.  State,  (Tex.  Aftw<^«<W.  —  Slate    v.  Tettaton,    159 

Crim.  1899)  53  S.  W.  Rep.  623;  Curtis  Mo.  354. 

V.  State,  (Tex.  Crim.   1897)  40  S.   W.  Nebraska,  —  McDemott    v,    Manley, 

Rep.  365;  Massey  v.  State,  (Tex.  Crim.  (Neb.  1903)  90  N.  W.  Rep.  1119. 

1897)  40  S.  W.  Rep.  7a6:  Roller  v.  State,  Ntvada.  —  Taylor    v,     Nevada-Cali- 

36  Tex*  Crim.  496;  Williams  v.  State,  fornia  Oregon  R.  Co.,  (Nev.  1902)  69 

(Tex.  Crim.  1896)  37  S.  W.   Rep.  325;  Pac.  Rep.  858. 

Texas,  etc.,  R.  Co.  v.  Yates,  (Tex.  Civ.  New    York,  —  Weston    v.    Proctor, 

App.  1895)  33  S.  W.  Rep.  391;  Murphy  (Supm.  Ct.  App.  T.)  37  Misc.  (N.  V.) 

V.  State,  41  Tex.  Crim.  iso;  Logan  i/.  800. 

State,  39  Tex.  Crim.  573;  Bennett  v.  Oregon,  —  Stale  v,  Huffman,  39  Ore- 
State,    39    Tex.   Crim.   639;    Dawson  gon  48. 

V,  State,  38  Tex.  Crim.  9;    Blalce   v.  Texas,  —  Farris  v.  State,  (Tex.  Crim. 

State,  38  Tex.  Crim.  377.     The  fore-  1902)  69  S.  W.  Rep.  140;  DeLucenay  v, 

going  cases  show  that  In  Texas  a  first  State,  (Tex.  Crim.  1902)  68  S.  W.  Rep. 

and  second  application  for  continuance  796;  Morris  v.  State,  (Tex.  Crim.  1901) 

are  determined    by   the   certain    and  65  S.  W.  Rep.  531;  Dent  t/  State,  (Tex. 

definite  rules  prescribed  by  the  statute;  Crim.  1901)  65  S.  W.  Rep.  627:  Adlcins 

that  little  or  no  discretion  is  left  to  the  v.  State,  (Tex.   Crim.   1901)  65  S.  W. 

trial  court  to  deny  a  continuance  where  Rep.  924;  Greer  v.  Stale,  (Tex.  Crim. 

the  affidavit  therefor  is  In  strict  com-  1901)  65  S.  W.  Rep.   1075;  Parsley  v. 

pliance  wilh  the  statute;  and  that  al-  State,  (Tex.  Crim.  1901)64  S.  W.  Rep. 

though    a   subsequent,  application   is  257;    Calhoun    v. '  Sute,  (Tex.   Crim. 

addressed    to    the    discretion    of    the  1901)  63   S.   W.    Rep.   322;  Garcia  v, 

court,  its  refusal  will  be  reviewed  if  State,  (Tex.  Crim.  1901)  61  S.  W.  Rep. 

flagrantly  unjust.  122;  Ross  v.  State,  (Tex.  Crim.  1900) 

S49*    4.  ChenauU  v,  Spencer,  (Ky.  58  S.  W.  Rep.  105;  Gentry  v.  State,  41 

1902)  68  S.  W.  Rep.  128;   Neal  v.  Sher-  Tex.  Crim.  497;  Belknap  v.  Groover, 

riff,  53  N.  V.  App.  Div.  465.  (Tex.  Civ.  App.   1900)  56  S.  W.  Rep. 

Unwilling  Witntsi.  —  Where    it    ap-  249;  Wilson  v  State,  (Tex.  Crim.  1900) 

pears  that  if  a  continuance  should  be  55  S.  W.   Rep.  489;    Dailey  v.  State. 

granted  to  talce  a  deposition  the  wit-  (Tex.  Crim.  1900)  55  S.  W.  Rep.  821; 

ness  would  refuse  to  answer  the  inter-  Wade  v.  State,  (Tex.  Crim.  1899)  54  S. 

rogatories,  it  is  not  error  to  deny  the  W.  Rep.  582;  Wrage  v.  State,  41  Tex. 

continuance.      Niclcell     v.     Citizens'  Crim.   369;    Martin   v.  State,  41  Tex. 

Bank,  (Kv.  1901)  60  S.  W»  Rep.  925.  Crim.  242;  Hargrove  v.   State,  (Tex. 

850.    '9.  Delk  v.  State,  99  Ga.  667;  Crim.  1899)  51  S.  W.  Rep.  1124;  Garza 

State  V,  Madison,  49  W.  Va.  96.  v.  Stale,  (Tex.  Crim.   1899)  49  S.  W. 

]CisplaoadO«poaitio]i.  — A  continuance  Rep.    103;    McGrew    v.    State,    (Tex. 

will  not  be  granted  in  order  to  find  a  Crim.  1899)49  S.  W.  Rep.  226;  Isham 

misplaced  deposition  when  the  person  v.  State,  (Tex.  Crim.   1899)  49  S.  W. 

whose  deposition  has  been  misplaced  Rep.    581;    Robinson    v.   State,   (Tex. 

is  in   court.      Matthews    v,   Missouri  Crim.  1898)  48  S.  W.  Rep.  176;  Rios  t/. 

Pac.  R.  Co.,  143  Mo.  645.  State,  (Tex.  Crim.  1898)  48  S.  W.  Rep. 

4.  Arkansas,  —  Kilts    v.    Slate,    70  505;    Gregory    v.    State,   (Tex.   Crim. 

Ark.  531.  1898)  48  S.    W.  Rep.   577;  Gaines   v, 

Colorado,  —  Keegan  v.  Donnelly,  11  Stale,  (Tex.  Crim.  1898)  47  S.  W.  Rep. 

Colo.  App.  3t.  1012;  Shaw   v.   State,   39  Tex.   Crim. 

Illinois,  —  Davids  v.  People,  193  111.  161:  Von  Senden  v.  Slate,  (Tex.  Crim. 

176;  Stringam  v,  Parker,  159  III.  304.  1898)45  S.  W.  Rep.  735;  Greenwood  v. 

Indiana,  —  Brandt  v.  State,  17  Ind.  State,  (Tex.  Crim.  1898)  44  S.  W.  Rep. 

App.  311.  177;  Kagadt  v.  State,  38  Tex.  Crim. 

/#««. — State    tr.    McDonough,    104  681;  Lindsley  v.   Parks,  17  Tex.  Civ. 

Iowa  6.  App.  537;  Pilot  v^  Sute,  38  Tex.  Crim. 
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893.    See  note  2. 

c.  Cumulative  Evidence.  —  See  note  3. 
858.    d.  As  TO  Character  —  To  impoMiL.  —  See  note  i. 

To  Portiiy.  —  See  note  2. 

e.  Departure  of  Witness  After  Attendance.  — 

See  note  5. 

854.   /.  Diligence  of  Applicant  —  (i)  As  General  Requi- 
site,.—  See  note  2. 

515;  Toms  V.  State,  (Tex.  Crim.  1897)  v.  State,  38  Tex.  Crim.  621;  Gaines  v, 

40  S.  W.  Rep.  491;  Roller  v.  State,  36  State,  38  Tex.  Crim.  202;  Brittain  v. 
Tex.  Crim.  496;  Garrett  f.  State,  37  State,  (Tex.  Crim.  1897)  40  S.  W.  Rep. 
Tex.  Crim.   198;  Highsmith  v.  State,  297;  Henderson  v.  State,  (Tex.  Crim. 

41  Tex.  Crim.  32:  Harris  v.  State,  40  1897)  39  S.  W.  Rep.  116;  Brooks  v.  State, 
Tex.  Crim.  8.  39  Tex.  Crim.  622.     See  also  Butts  v. 

West   Virginia,  —  State  v,  Madison,  State.  35   Tex.   Crim.   364;  Barber  v. 

49  W.  Va.  96.  State,  35  Tex.  Ciim.  70. 

Controverting  AiRdavit  After  Continii-  Washington,  —  State    v,    Boyce,    24 

anoe.  —  A    prosecuting  attorney  may,  Wash.  514. 

when  an  application  for  continuance  §53.    1.  State  v.  Penney,  113  Iowa 

is  asked  on  the  ground  that  a  material  691 ;  Barber  v.  State,  (Tex.  Crim.  1902) 

witness  for  the  defense  is  absent,  con-  69  S.  W.  Rep.  515;  Scott  v.  State,  (Tex. 

trovert  the  allegation  in  the  affidavit  Crim.  1902)  68  S.  W.  Rep.  177;  Hop- 

for  a  continuance  and  show    that   if  kins  v.  State,  (Tex.  Crim.  1901)  64  S. 

such   witness   was  present  he   would  W.   Rep.  933;  Tippelt  v.  State,  (Tex. 

give  material  evidence  in  favor  of  the  Crim.  1901)  63  S.  W.  Rep.  883;  Manin 

prosecution.     Henry  v.  State,  38  Tex.  v.  State,  41  Tex.  Crim.  242;  Shaw  v. 

Crim.  306.  State,  39  Tex.  Crim.  161 ;    Galveston, 

853.    2.  StatnU    of   IdmiUtioiii.   —  etc.,   R.  Co.   v,   Henning,  (Tex.    Civ. 

Where  the  defendant  admits  the  alle-  App.  1897)  39  S.  W.  Rep.  302;  Garrett 

gations  of  the  complaint  and    pleads  v.  State,  37  Tex.  Crim.  198. 

the  statute  of  limitations,  a  continu-  8.  Jackson  v.  State,  (Tex.  Crim.  1901) 

ance  will  not  be  granted  on  the  ground  62  S.  W.  Rep.  914;  Wright  v.  State,  37 

that  his  attorney  is  unprepared  to  pro-  Tex.  Crim.  627. 

ceed.     Worth   v.    Norton,   60  S.   Car.  6.  Blasland-Parcels-Jordon  Shoe  Co. 

293.  V.  Hicks,  70  Mo.  App.  307. 

3.  Arkansas.  —  Maxey    v.   State,   66  854.     2.  California,    —    People    v. 

Ark.  523.  Winters,    125  Cal.   325;  Tompkins  v. 

Missouri,  —  State    v,    Tettaton,    159  Montgomery,  123  Cal.  219. 

Mo.  354;  Cooley  v.  Kansas  Cily,  etc.,  Colorado,  —  Hart  r.  Green,  16  Colo. 

R.  Co.,  149  Mo.  487.  App.  70. 

Tennessee.  —  State   v.  Robinson,  106  Georgia,  —  Kidd  v.  State,  loi  Ga.  528; 

Tenn.  204.  Jones  v.  Rome  Grocery  Co.,  99  Ga. 

Texas.  —  Grinisinger  v.  State,  (Tex.  103;    Morrison   v.    Morrison,    102  Ga. 

Crim.    1901)     69     S.    W.     Rep.    583;  170;  Harrison ».  Langston,  100  Ga.  394. 

Cauthern  v.  State,  (Tex.  Crim.  1901)  65  Illinois,  —  Bailey   v.    Kerr,    180    111. 

S.  W.  Rep.  96;  Solomon  v.  State.  (Tex.  412;  Lichliter  v,  Russell,  89  111.  App. 

Crim.  1901)  6s  S.  W.  Rep.  915;  Parker  62. 

V,   State,  (Tex.  Crim.   1901)  65  S.  W.  Kansas,  —  State   v.    Miller,  63  Kan. 

Rep.   1066;    Hargrove  v.  State,  (Tex.  62;  Gill  v,  Buckingham,  7  Kan.  App. 

Crim.  1901)  65  S.  W.  Rep.  1070;  Martin  227. 

V,   State,   (Tex.  Crim.   1901).  61  S.  W.  Kentucky,    —    Mattingly   v,    Willet. 

Rep.  486;  Gaun  v.  State,  (Tex.  Crim.  (Ky.  1898)  44  S.  W.  Rep.  376;  Moody 

1900),    59  S.  W.  Rep.    896;  Galveston,  v.  Com.,  (Ky.  1897)  43  S.  W.  Rep.  209. 

etc..  R.    Co.    V.    Robinetl,   (Tex.   Civ.  Louisiana, — State  cr.  Veillon,  49  La. 

App.  1899)  54  S.  W.  Rep.  263;  Speights  Ann.  614. 

V.  Slate,  41  Tex.  Crim.  323;  Squires  v.  Missouri.  —  State    v.    Webster,    152 

State,  (Tex.  Crim.  1899)  54  S.  W.  Rep.  Mo.  87;  Cooley  v.  Kansas  City,  etc.. 

770;  Shackelford  v.  State,  (Tex.  Crim.  R.  Co.,  149  Mo.  487;  State  v,  Thomp- 

1899)  53  S.  W.  Rep.  S84;  Gerstenkorn  son,  141  Mo.  408. 
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8S«S.     Abeent  Papers,  ete.  —  See  note  2.. 

Whereabonts  of  Wltneatef .  —  See  note  3. 
8tS6.     (2)    What  Constitutes  Due  Diligence  —  (a)  In  General  — 
No  Absolute  Standard.  —  See  note  2. 


Nebraska,  —  Life  Ins.  Clearing  Co.  Civ.   App.    1894)  35  S.   W.   Rep.  680; 

z.  Altschuler,  55  Neb.  341.  Flanders    v,    Hord,  (Tex.   Civ.   App. 

Nevada,  —  Yori  v.  Cohn,  (Nev.  1902)  1896)  34  S.  W.  Rep.  1046;  .Matttield  v. 

67  Pac.  Rep.  212.  Cotton,  19  Tex.  Civ.  App.  595;  Willis 

New    York,  —  Weston    v.    Proctor,  v,  Sanger,  15  Tex.  Civ.  App.  655;  San 

(Supm.  Ct.  Appt  T.)  37   Misc.  (N.  Y.)  Antonio  St.  R,  Co.  v,  Renken,  15  Tex. 

800.  Civ.  App.  229:  Highsmitb  v.  Slate,  41 

Oklahoma,  —  Swope   v,    Burnham,  6  Tex.  Crtm.  32;  Pace  v.  State,  41  Tex. 

Okla.  736.  Crim.  203;  Luttrell  v.  State,  40  Tex. 

Texas,  —  American   Cent.    Ins.   Co.  Crim.  651. 


V.  Heath,  (Tex.  Civ.  App.  1902)  69  S. 
W.  Rep  235;  Turner  v.  State,  (Tex. 
Crim.  igoi)  68  S.  W.  Rep.  511;  Corley 
V.  State,  (Tex.  Crim.  1901;  6i5  S.  W. 
Rep.   453;    Sebasiak    v.    State,   (Tex. 


Virginia,  —  Emmons  v,  Pidcock,  93 
Va.  146. 

United  States,  —  Engelstad  v.  Du- 
fresne,  (C.  C.  A.)  116  Fed.  Rep.  582. 

Failure  to  Take  l>epositiona  may   be 


Crim.  1901)  64 S.  W.  Rep.  242;  Neyland    such  a  lack  of  diligence  as  will  justify 
V,  Texas  Yellow  Pine  Lumber  Co.,  26    a  court  in    refusing    a    continuance. 


Tex.  Civ.  App.  417;  Hopkins  v.  State, 
(Tex.  Crim.  1901)  64  S.  W.  Rep.  933; 
Frazier  v.  State,  (Tex.  Crim.  1901)  64  S. 
W.  Rep.  934;  Luton  v.  State,  (Tex.  Crim. 
1901)  64  S.  W.  Rep.  105 1 ;  Ash  v.  State, 
(Tex.  Crim.  1901;  63  S.  W.  Rep.  881; 
Hall  V,  Clountz,  26  Tex.  Civ.  App. 
348;  Thompson   v,    Autry,  (Tex.  Civ. 


Christian,  etc.,  Co.  v,  Dantzler  Lum- 
ber Co.,  78  Miss.  74;  State  v,  Boman, 
161  Mo.  88:  Smith  v.  Territory,  11 
Okla.  669;  Texas,  etc.,  R.  Co.  v,  Ban- 
croft, (Tex.  Civ.  App.  1900)  56  S.  W. 
Rep.  606:  Speights  v.  State,  41  Tex. 
Crim.  323;  Butler  v.  State,  (Tex.  Crim. 
1898)  44  S.  W.   Rep.  1089:  Gregory  v. 


App.  1900)  57   S.    W.    Rep.  47;    Drye     Slate,  (Tex.  Crim.  1897)39  S.  W.  Rep. 


V.  State,  (Tex.  Crim.  1900)  55  S.  W. 
Rep.  65:  Galveston,  etc.,  R.  Co.  v, 
Robinett,  (Tex.  Civ.  App.  1899)  54  S. 
W.  Rep.  263;  Roberts  v.  State,  (Tex. 
Crim.  1899)  51  S.  W.  Rep.  383;  Jackson 
V,  State,  (Tex.  Crim.  1899)  51  S.  W. 
Rep.  389:  Winters  v.  Slate,  (Tex.  Crim. 
1899)  51  S.  W.  Rep.  mo:  Johnson  v. 
State,  (Tex.  Crim.  1899)  50  S.  W.  Rep. 
1018:  Wallace  v.  State,  (Tex.  Crim. 
1899)  49  S.  W.  Rep.  395:  Gregory  v. 
Slate,  (Tex.  Crim.  1898)48  S.  W.  Rep. 


572:  Gulf,  etc.,  R.  Co.  V,  Roland,  (Tex. 
Civ.  App.  896)  35  S.  W.  Rep.  31:  Bark- 
man  V.  State,  41  Tex.  Crim.  105. 

Waiver  of  Notioe  of  Trial.  —  A  party 
waiving  notice  of  trial  ten  days  before 
the  case  is  called  will  be  refused  a  con- 
tinuance on  the  ground  of  absence  of 
evidence  as  he  has  not  shown  due 
diligence  in  procuring  it.  Baldwin 
Coal    Co.    V,    Davis,   T5    Colo.    App. 

371. 
§55.    2.  Dying  Statement.  —  When 


577;  Hull  v.  State,  (Tex.  Crim.   1898)    the  magistrate  who  took  a  dying  state- 
47  S.  W.  Rep.  472;  Garza  v.  State.  39    ment  testifies  without  objection  as  to 


Tex.  Crim.  358;  Clark  v.  State,  39  Tex. 
Crim.  179;  Benon  v.  State,  38  Tex. 
Crim.  487;  Harmanson  v.  State, 
(Tex.  Crim.  1897)  42  S.  W.  Rep.  995; 
Henry  v.  State,  38  Tex.  Crim.  306; 
Underwood  z:  State,  38  Tex.  Crim.  193; 
Bratt  V,  State,  (Tex.  Crim.  1897)  41  S. 
W.  Rep.  624;  Longacre  v.  State,  (Tex. 
Crim.  1897)41  S.  W.  Rep.  629;  Christian 
V.  State,  (Tex.  Crim.  1897)  39  S.  W. 
Rep.  682:  Marro  v.  State,  37  Tex. 
Crim.  330;  Flores  v.  State,  (Tex.  Crim. 
1897)  38  S.  W.  Rep.  790:  Kirk  v.  State, 
(Tex.  Crim.   1896)  37  S.  W.  Rep.  440; 


Its  contents,  a  continuance  on  account 
of  the  loss  of  such  paper  will  be  re- 
fused. Rambo  v.  State,  (Tex.  Crim. 
1902)  69  S.  W.  Rep.  163. 

8.  Knowledge  of  Party's  Whereabouts. 
—  If  it  appears  that  the  party  applying 
for  a  continuance  knew  the  where- 
abouts of  an  absent  witness  and  made 
no  effort  to  secure  his  attendance,  it 
will  be  fatal  to  his  application.  Tomp- 
kins V.  Montgomery,  123  Cal.  219. 

S56.  2.  Filing  of  Information.  —  It 
is  not  lack  of  diligence  to  make  no 
preparations  for  going  to  trial  before  an 


Mclver  7/.  State,  (Tex,  Crim.  1896)  37    information  is  filed.     Hockley  v,  Peo- 
S.  W.  Rep.  745;  Cole  v,  Grigsby,  (Tex.     pie,  (Colo.  1902)  69  Pac.  Rep.  512. 
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837.     (o)  SubpflBiiA,  DepoiitioBi  AttMhasBii  «  Bwngiitwunii  —  Subikbna. 
See  notes  5,  6. 

858*  See  notes  i,  2, 
8tS9.  See  notes  i,  3. 
800.     Attachment.  — See  note  I. 

863.     15.  Sorpriie  on  Trial  —  Sofflclmt  Otooad. — See  notes  7, 
8,  10. 

S97.    6.  Horton  v.  State,  ti2  Ga.  ay.  of  his  testimony  has  been  ascertained. 

6.  Louisiana,  —  State  v,  Lejeune,  52  a  continuance  for  a  reasonable  time 

La.  Ann.  463.  within  which  to  effect  %t  serving  ou^^ht 

ZVjroj.  —  Kyle  v.  State.  (Tex.  Crim.  to  be  allowed.     Rcid  v.  Farmers',  etc., 

1S99)  53  S.  W.  Rep.  846;    Bryant  v.  Tobacco  Warehouse,  (Ky.  1898)  44  S. 

Slate,  (Tex.  Crim.  1898)  47  S.  W.  Rep.  W.  Rep.  124. 

373.  SCO.    1.  Uwa,  —  State  v.    McGinn, 

The  Promise  of  a  Wit&Ms  to  attend  109  Iowa  641. 

the  trial   will  not  excuse  a  defendant  Oregon,  —  State  v.  Birchard,  35  Ore- 

for  lack  of  diligence  in  failing  to  have  gon  484. 

a  subpoena    issued   for    the    witness.  §63.    7.  Usborne  v,  Stephenson,  36 

Clark  V,  Stale,  40  Tex.  Crim.  127.  Oregon  328  [citing  4  EncYc.  of  Pl.  and 

flame  Witness  in  BUferent  Casos.  —  The  PR.  863J;  Coffeen  Coal,  etc.,  Co.  v. 
mere  fact  that  a  person  has  been  Barry,  56  III.  App.  587;  State  t^.  Cooper, 
subpoenaed  to  testify  in  one  case  will  (Tenn.  1899)  53  S.  W.  Rep.  391. 
not  excuse  lack  of  diligence  when  no  Appointment  of  Beoeiver.  ^  Where 
subpoena  has  been  issued  for  such  wit-  the  defendant  has  no  knowledge  of  the 
ness  in  a  case  to  be  tried  on  the  same  appointment  of  a  receiver  of  the  plain- 
day  and  in  which  a  continuance  is  tiff's  property  until  a  few  hours  before 
sought.  Isham  v.  State,  (Tex.  Crim.  trial,  he  is  entitled  to  a  continuance. 
1899)495.  W.  Rep.  594.  E.  F.  Kirwan  Mfg.  Co.  v.  Truxton,  i 

§58.     1.  State   V.   Gaubert.  49  La.  Penn.  (Del.)  ^09. 

Ann.  1692;  Carter  v.  State,  (Miss.  1898)  Karnes  of  Witnesses  Kot  Indorsed  on  In- 

24  So.  Rep.  307;  Cannon  if.  State,  7s  dietment.  —  In   Lindle  v.   Com.,   <Kv. 

Miss.  364;  State  v.   Kindred,  148  Mo.  I901)  64  S.  W.    Rep.  986,  it  was  held 

270;    Gutirrez  v.   State,  (Tex.    Crim.  that  where  numerous  witnesses  whose 

1900)  59  S.   W.   Rep.   274:  Martin   v,  names  had  not  been  Indorsed  on  the 

State,  41  Tex.  Crim.  242;  Stevens  tf.  indictment    were   summoned,   it  was 

State,  (Tex.  Crim.  1899)  49  S.  W.  Rep.  such  a  surprise  as  to  entitle  the  de- 

105.  fendant  to  a  continuance. 

Bnle  in  Delaware.  —  Where,  under  a  8.  Texas,   etc.,    R.   Co.   v.    Boggs, 

rule  that  witnesses  must  be  summoned  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 

as  soon  as  the  calendar  is  published,  a  (089. 

witness  leaves  the  state  at  eight  o'clock  Erroneous  Admiition    of  STidenoe»^ 

on  the  morning  of  the  day  of  publica-  Where  a  court    refuses  to  allow    an 

tion,  a  party  is  not  finality  of  laches  if  amendment  of  a  complaint  to  include 

he  fails  to  issue  a  subpoena,  and  a  con-  the  value  of  certain  property,  but  on 

tin uance  should  be  granted.     Miller  t^.  the  trial  allows  the  plaintiff  to  prove 

Hickman,  i  Penn.  (Del.)  263.  the  value  of  such  property,  it  is  such  a 

8.  Wade  v.  State,  (Tex.  Crim.  1899)  surprise  as  will  entitle  the  defendant  to 

54  S.  W.  Rep.  582.  a  continuance.     Freeland  v,  Brooklyn 

Service  of  Babpcsna.  —  In  Indian  Terri-  Heights  R.  Co.,  54  N.  Y.  App.  Div.  90. 

iory  it  is  necessary  to  show  that   a  10.  Deeds  Introdnoed  On  Former  TtiaL 

8ubp(Rna  for  the  absent  witness  was  —  Where  a  court  refuses  to  admit  in 

placed    in  the  hands  of    the  sheriff,  evidence  certain  deeds,  a  defendant 

Oats  V.  U.  S.,  1  Indian  Ter.  152.  cannot  claim   a  continuance    on    the 

959.    1.  Shaw    v.   State,    39    Tex.  ground  of  surprise,  based  on  the  fact 

Cnm.    161;    Davis  v.   Stale,   39  Tex.  that  such  deeds  were  admitted  on  a 

Crim.  68t.  former  trial,  unless  the  fact  appears 

3.  Iflsnanoe  of  Bnbposna.  —  If  a  sub-  in   the  record  of   such  former  trial, 

poena  for  a  material  witness  has  been  Lyons,  etc..  Toll  Road  Co.  v»  People, 

issued  immediately  after  the  substance  29  Colo.  434. 
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864.    See  notes  2,  5,  6. 

larafRdent  Chroond.  —  See  notes  8,  9»  '^ 

Kotion  and  Affidavit.  —  See  note  1 3. 
805.     18.  Miflcellaneoui.  —  See  note  i. 


864.    8.  CoUins  v.  Boyd,  (Tex.  Civ.  CompUeated  QvMtioBt  of  iMt  and  Law. 

App.  1900)  59  S.  W.  Rep.  831.  —  It  seems  that  when  delicate  ques- 

ft.  Evidenee  of  GonflBsdiOxi.  —  When  a  tions  of  law  and  complicated  questions 

witness  unexpectedly  testifies  that  the  of  fact  are  involved,  a  court  will  more 

defendant  confessed,  it  is  a  sufficient  readily  grant  a  continuance.     Georgia 

ground  for  a  continuance.     Lowry  v.  Northern  R.  Co.  v,  Tifton,  etc.«  R.  Co., 

Com..  (Ky.  1901)  63  S.  W.  Rep.  977.  108  Ga.  784. 

6.  McMahan  v.  Veasey,  (Tex.  Civ.  EstabUihlng  Oompetency  of  Svidonee. 

App.  1900)  60  S.  W.  Rep.  333.  —  A  short  time  will   be  allowed  to  a 

8.  A  continuance  will  be  refused  prosecuting  attorney  within  which  to 
when  asked  for  on  the  ground  of  sur-  procure  documentary  evidence  of  a 
prise  where  the  party  praying  for  it  pardon  previously  issued  to  a  witness, 
has  filed  cross-interrogatories  covering  in  order  to  make  his  testinnony  com- 
the  testimony  which  he  alleges  sur-  petent.  Miller  v.  State,  (Tex.  Crim. 
prised   him.     Texas   Cent.    R.  Co.    v.  1899)  50  S.  W.  Rep.  704. 

Brock,  (Tex.  Civ.  App.  1895)  30  S.  W.  flolf-inerimlaatioii.  —  The  absence  of  a 

Rep.  274.  witness  whose  testimony  would  tend 

9.  Hopkins   V.    State,    (Tex.    Crim.  to  incriminate  him,  and  who  would  re- 

1901)  64  S.  W.  Rep.  933.  fuse  to  testify  on  that  ground,  is  not  a 

10.  Whon  Hon  Est  Faotnm  Is  Pleaded  ground  for  a  continuance.  Burns  v. 
a  continuance  will  not  be  granted  on  State,  (Tex.  Crim.  1899)  51  S.  W.  Rep. 
the    ground  of    surprise.     Gibson    v,  905. 

German-American  Town  Mut.  Ins.  Co.,  Misapprehension  as  to  the  Bate  of  Trial 

85-  Mo.  App.  41.  is  not  ordinarily  a  ground  for  a  con- 

18.  Batson  v. State, 36  Tex.  Crim.  606.  tinnance  when  the  defendant  has  been 

S65.     1.  Hans  v.  State,  50  Neb.  150,  released  on    bail.      Cooper  v.   State, 

citing  4  Encyc.  of  Pl.  and  Pr.  865.  (Tex.  Crim.  1901)  65  S.  W.  Rep.  916. 

n^eiaa'B  Gertifleate  Hot  Ooncliiiive.  Foroible  Detention  of  Witness.  — 
—  A  continuance  will  not  necessarily  Where  a  suggestion  is  made  to  the  court 
be  granted  because  a  physician  testifies  in  a  case  involving  capital  punish- 
that  a  defendant  is  physically  and  ment,  that  an  absent  witness  has  been 
mentally  unable  to  go  to  trial.  Lips-  forcibly  detained  by  interested  parties, 
pomb  V.  State,  76  Miss.  223.  the  court,  on  a  motion  for  a  continu- 

Pending  an  Appeal  from  an  Interloea-  ance,  should  hear  evidence  10  ascertain 

tory  Order  a  continuance  will  not  be  the   facts.     Logan   v.   State,   39  Tex. 

granted  when  it  is  probable  that  such  Crim.  573. 

order  is  nonappealable.    Theis  v.  Chi-  Wlthdiawal  of  Attorneys  from  Case.  — 

cago,  etc.,  R.  Co.,  107  Iowa  522.     See  In   Hatfield  v.  Com.,  (Ky.  1900)  55  S. 

also   Mnrmutt  v.   State,   (Tex.   Crim.  W.  Rep.  679,  it  was  held  that  a  con- 

1902)  67  S.  W.  Rep.  508.  tinuance  would  not  be  granted  where 
Preponderanoe  of  Svidenoe.  —  A  court  attorneys  withdrew  from  the  case  be- 

will  not  grant  a  continuance  for  the  cause  the  defendant  did  not  pay  the 

purpose  of  allowing  a  party  to  secure  agreed  fee  when  other  competent  attor- 

certain  testimony,  the  only  object  of  neys  remained  to  conduct  the  defense, 

which  is  to  give  to  one  side  the  pre-  The  Kervoni  Condition  of  the  Defendant, 

ponderance  of  evidence.      Lansky   v.  rendering   him    unfit    to    inform    his 

West  End  St.  R.  Co.,  173  Mass.  20.  counsel  about  his  case.  Is  good  ground 

The  TranifBr  of  a  Cause  from  one  de-  for  a  continuance  when  his  trial  is  set 

partment  to  another  of  the  same  court  four  days  after  he  committed  a  homi- 

is   not   a   ground   for  a  continuance,  cide.     Brooks  v.  Com.,  100  Ky.  194. 

State  V.  Callaway,  154  Mo.  91.  Ineompeteney  of    Jnror.  —  In    Hum- 

ninesB   of   Jurors.  —  A    continuance  phries   v.   State,   100  Ga.  260,  it   was 

will  not  be  granted  because  two  mem-  held  that  a  continuance  would  not  be 

bers  of  a  panel  from  which  a  jury  is  to  granted  because  a  juror  had  served  on 

be  drawn  are  ill.     Rex  v.  Pullman's  a  panel  before  which  a  codefendant 

Pillace  Car  Co.,  a  M^rv.  (Del.)  337.  was  tried, 
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865.  IX.  AvoiBiVG  CoKTuruAKGE  BY  Adxissiov  —  1.  At  Com- 
mon Law  —  a.  In  Criminal  Cases.  —  See  note  2. 

866.  See  note  i. 

*.  In  Civil  Cases.  —  See  note  4. 

867.  2.  By  Statute  —  a.  In  Criminal  Cases — AdmiMion  m 

Evidenoa  Merely.  —  See  note  3. 

Mifoonduct  of  the  Sheriif  in  summon-  lowa^  —  State  v,  Wiltsey,  103  Iowa 

ing  the  jary  is  not  ground  for  a  con-  54. 

tinuance.      Bateman    v.   State,   (Tex.  Kentucky.  —  Ross  v.  Com.,  (Ky.  1900) 

Crim.  1898)  44  S.  W.  Rep.  290.     See  59  S.  W.  Rep.  28;  Smith  v.  Cora.,  (Ky. 

also  Sute   V,    Nelson,   19   R.    I.   467;  1897)  42  S.  W.   Rep.  1138;  Toliver  v. 

Jones  V,   State,   37    Tex.    Crim.   433;  Com.,  104  Ky.  760. 

Branch  v.  State,  35  Tex.  Crim.  304,  Louisiana,  —  State   v.    Lee,    50    La. 

The  PoTerty  of  the  Defendant  and  his  Ann.  9. 

consequent  failure  to  employ  counsel  Michigan,  —  People   v.   Savant,    112 

are  insufficient  grounds  for  a  continu-  Mich.  297,  citing  4  Encyc.  op  Pl.  and 

ance  when  he  fails  to  ask  the  court  to  Pr.  865-868. 

appoint  counsel.     State   v.  Inks,    135  Minnesota,  —  Conrad    v,    Dobmeier, 

Mo.   678.     See   also   Moody  v.  Com.,  64  Minn.  284. 

(Ky.  1897)  43  S.   W.    Rep.  209;  State  Nebraska,  —  Catron  r/.  Sute,  52  Neb. 

V.  Bokien,  14  Wash.  403.  389. 

Tired  Attorney.  —  A  continuance  will  Oregon,  —  Lew  v.  Lucas,  37  Oregon 

not  be  granted  because  an  attorney  is  208. 

exhausted  by  the  trial  of  many  cases.  Texas, — Gardner    v.    State,    (Tex. 

Murmutt  v.  State,  (Tex.  Crim.  1902)  67  Crim.  1900)  59  S.  W.  Rep.  1114.     Con- 

S.  W.  Rep.  508.  tra^  Francis  v.  State,  (Tex.  Crim.  1900) 

Absence  of  Stenographer.  —  The  fact  55  S.  W.  Rep.  488. 

that  a  court  stenographer  is  unable  to  United  States.  —  Kerr-Murray   Mfg. 

attend   court  on   account  of  illness  is  Co.  v.  Hess,  (C.  C.  A.)  98  Fed.  Rep.  56. 

not  a  ground  for  a  continuance.     Cal-  Oontents  of  Admission.  —  The  admis- 

lahan  v.  Billat,  68  Mo.  App.  435.  sion  must  be  of  facts  as  they  would  ap- 

Change   of   City    Administration.  —  A  pear  in  evidence,  and  not  the  conclusion 

continuance  will  be  granted  to  allow  which  may  or  may  not  be  drawn  from 

an  incoming  city  attorney  to  become  a  statement  of  facts.     Wilson  v.  Puil, 

familiar  with  the  cases  pending  against  133  Mo.  367. 

the  city.     Rock  Island  v.  Starkey,  91  Truth  of  Statement.  ->  If  an  applica- 

III.  App.  592.  tion  for  a  continuance  is  made  on  the 

Vonreddent    Defendant.  —  The    fact  ground  of  the  absence  of  a  witness,  the 

that  issues  have  not  been  joined  with  prosecuting  attorney  merely  admitting 

a  nonresident  defendant  who  has  ap-  that  the  witness  would  testify  to  the 

peared  will  not  entitle  a  resident  de-  facts  stated  in  the  application  without 

fendant  to   a  continuance.     National  admitting  their  truth,  and  the  defend- 

Bank   of    Commerce    v,    Galland,    14  ant's  attorney  allows  the  trial  to  pro> 

Wash.  502.  ceed  without  objection,  he  is  estopped 

Inconvenienee    of   Defendant.  —  The  from  objecting  to  evidence  contradict- 

fact  that  the  defendant's  witnesses  are  ing  the  statement  of  facts  to  which  the 

engaged  in   running  the  defendant's  absent    witness    would    have    sworn. 

railroad  trains,  and   that  it  would  in-  State  v,  Schoonover,  21  Ind.  App.  520. 

convenience  the  defendant  for  them  to  8<I6«     1.   Beading    Affidavit.    —    In 

attend  court,  is  not  ground  for  a  con-  some  jurisdictions  a  continuance  will 

tinuance.     Hogan  v.  Missouri,  etc.,  R.  be  refused  where  it  is  agreed  that  the 

Co.,  88  Tex.  679.  affidavit   for  a    continuance    may   be 

S65«    %,  Alabama, — Winter  ».  State,  read  before  the  jury.     Aiken  tf.  Com., 

123  Ala.  i:  Terry  z;.  Sute,  120  Ala.  286.  (Ky.  1902)68  S.  W.  Rep.  849;  Russell 

Colorado,  —  Baldwin    Coal    Co.    v,  v.  State,  62  Neb.  512;  Pearce  v.  Terri- 

Davis,  15  Colo.  App.  371.  tory,  iir  Okla.  438. 

Delaware,  —  Seward  v,  Wilmington,  4.  Smith  v.  Chadron  First  Nat.  Bank, 

2  Marv.  (Del.)  375.  45  Neb.  444. 

/r/a>^.  —  State  v,  St.  Clair,  (Idaho  §67.     8.  In    Kentwdty,    under    the 

1898)  53  P^c.  f^ep.  I,  Code  of  Criminal  practice,  a  defendant 
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808*     Wltnaii  Out  of  Saaoh  of  Prooen,  eto.  —  See  note  I. 

869.     ^.    In  Civil  Cases  —  Admlnion  as  Evldenoe.  —  See  note  I. 

3.  Effect  of  Admission  —  ^.  Where  Facts  Are  Ad- 
mitted. —  See  note  5. 

870.    X.  Application  fob  Covtihuahce  —  1.  Hotion    Neces- 
sary. —  See  note  8. 

873.    2.  Time  for  Application.  —  See  notes  i,  3»  5. 

873,    3.  Duty  of  Court  to  Entertain  Application.  —  See  notes  i ,  2. 

4.  Benewed  Application.  —  See  note  4. 

XI  Affidavit    fob   Conthtuance  —  1.  Necessity    for 
Affidavit.  —  See  note  5. 

875.    2.  By  Whom  to  Be  Made.  —  See  note  2. 

is  entitled  to  a  continuance  over  the  pears.      Kiefer  v.   County  Coni*rs,   7 

term  of  court  at  which  he  was  indicted,  Ohio  Dec.  31. 

unless  the  prosecution  will  admit  the  §79.     1.  Fraser^.  State,  it2  Ga.  13; 

truth  of  his  proposed  testimony.     Rob-  Brown  v.  State,  62  N.  J.  L.  666. 

in  son   v.   Com.,  (Ky.   1902)  68   S.   W.  3.  Applying  for  Change  of  Venae. — 

Rep.  1099.  Unless  due  diligence  is  shown  in  pro- 

S6II.      1.    People     v.    Savant,    112  curing   the   necessary  evidence   upon 

Mich.  297,  citinf(  4  Encvc.  of  Pl.  and  which    to   base  an   application    for    a 

Pk.  865-S68.  change   of  venue,   a  continuance  for 

569.  1.  Geary  v.  Kansas  City,  that  purpose  will  not  be  granted.  Mc- 
etc,  R.  Co.,  138  Mo.  251  [quffiing  4  Namara  v.  Com.,  (Ky.  1899)  51  S.  W. 
Encyc.  of  Pl.  and  Pr.  869];  People  v.  Rep.  786. 

Savant,  112  Mich.  297;  Fanton  v.  State,  5.  Bole  of  Court.  —  When    a    court 

50  Neb.  3SI.  establishes  a  rule  in  regard  to  motions 

In  State  v.  Daniels,  49  La.  Ann.  954,  for  continuances,  a  refusal  to  hear  a 

it  was  held  that  the  admission  need  motion  not  in  conformity  with  the  rule 

not  be  made  as  to  all  the  absent  wit-  is  not  error.     Lesh  v,  Meyer,  63  Kan. 

nesses,  but  only  as  to  those  whose  ab-  524. 

sence  is  legal   ground  for  a  continu-  In  Iowa  the  application  for  a  continu- 
ance, ance  is  regulated  by  Code  Iowa  (1897), 

5.  Oonfeeeion  of  Judgment.  —  When  a  §  3664,  and  a  strict  compliance  with  the 

party  appears  by  his  attorney  and  con-  provisions  thereof  is  necessary.     State 

sents  that  judgment  as  praved  be  taken  v.  Penney,  113  Iowa  691. 

against  him.  the  court  will  not,  at  the  S73.     1.  A  Party  with  Ho  Standing  in 

instance  of  the   plaintiff,  continue  the  Court  will  not  be  heard  to  move  for  a 

case  on  the  ground  that  the  defendant,  continuance.     Burgwald  v.  Donelson, 

confessing  judgment,   has    not    been  2  Kan.  App.   301.     See  also  Baker  v, 

properly   served.     Miller    v,    Winton,  Texarkana   Nat.   Bank,   (C.  C.  A.)  74 

(Tenn.  Ch.  1900)  56  S.  W.  Rep.  1049.  Fed.  Rep.  598. 

570.  8.  Colorado,  —  Beshoar  v,  8.  Hattox  v.  State.  80  Miss.  186; 
Robards,  8  Colo.  App.  173.  Mayton  v.  Guild,  (Tex.  Civ.  App.  1894) 

Texas.  —  Batson   v.   State,   36  Tex.  39  S.  W.  Rep.  218. 

Crim.  606.  4.  In   Sims   v.    State,    (Tex.    Crim. 

When  Formal  Xotion  TTnneeeeiary.  —  1898)  45  S.  W.  Rep.  705,  it  was  held 

When   the  court    intimates   from   the  that  the  application  for  a  continuance 

bench  that  a  motion  for  a  continuance  should  set  out  that  no  other  applica- 

will  not  be  granted,  a  formal  motion  tion  has  been  made, 

therefor  need  not  be  incorporated   in  5.  Illinois,  —  Hunt    v,    O'Brien,    59 

the  record.     Nichols  z/.  Headley  Grocer  III.  App.  321. 

Co.,  66  Mo.  App.  321.  Kentucky.  —  Clark    v.    Com.,    (Ky. 

An  Offer  to  File  an  Applioation  for  a  1900)  58  S.  W.  Rep.  429. 

continuance  is  of  no  avail.     It  must  be  875.    8.  Compare  Chicago,  etc.,  R. 

actually  filed.     Ryan  v.  People,  62  111.  Co.  r.  Kane,  65  111.  App.  276.  holding 

App.  355.  that  although  an  attorney  had  received 

A  Court  on  Ite  Own  Motion  may  con-  a  letter  from  his  client  stating  his  in- 

tln^e  a  cause  ^heq  qeitt^er  party  ap-  ability  to  attend,  suet)  attorney  could 
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877.  5.  Seqnisltas  of  Affidavit  —  a.  In  General  —  ni—yiu^^ 

with  fltatate.  —  See  note  6. 

Strlotly  Gonstruad.  —  See  note  /. 

878.  PreoiBlon.  —  See  notes  I,  2. 
Sntitiliig.  —  See  note  3. 

c.  Want  of  Preparation.  —  See  note  8. 

879.  e.  Absence  of  Counsel.  —  See  notes  2,  5,  7. 

/.  Absence  of  Party.  —  See  notes  8,  9,  10,  11,  12. 

880.  g.  Absence   of    Evidence  — (i)  In  General.  — Set 
notes  2,  3,  4,  5,  6. 

not   upon  such  information    make  a  89;    Shannon  v.   Consolidated  Tiger, 

sufficient  affidavit  for  continuance.  etc.,  Min.  Co..  24  Wash.  119. 

977.    6.  State  v.  Penney,  113  Iowa  10.  Kellyville  Coal  Co.  v.  Hill,  94  HI. 

69T;  Insurance  Co.  of  North  America  App.   89;  Belknap  v.   Groover,  (Tex. 

V,  Wicker.  93  Tex.  390.  Civ.    App.    1900)  56  S.  W.  Rep.  249; 

7.  Stale  V,  Murphy,  9  N.  Dak.  175;  Shannon  v,  CoQsolidated   Tiger,  etc.. 


East  Texas  Land,  etc.,  Co.  v,  Texas 
Lumber  Co.,  21  Tex,  Civ.  App.  411 
[each  ciHng  4  Encyc.  of  Pl.  and  Pr. 
877];  Board  v,  O' Donovan,  82  111.  App. 
163;  Leiper  v.  Earthman,  (Tenn.  Ch. 
1897)  46  S.  W.  Rep.  321. 

Facts  and  not  conclusions  should  be 
stated.  Henry  v.  Stale,  38  Tex.  Crim. 
306. 

§79.  1.  The  Grounds  for  the  Coatinii- 
anoe  should  be  precisely  set  out  in  the 
affidavit.  Collins  v,  Ferguson,  22  Tex. 
Civ.  App.  552. 

2.  Wilson  V.  Stale,  128  Ala.  17;  Taul 
V.  State.  (Tex.  Crim.  1901)  61  S.  W. 
Rep.  394;  Villereal  v.  Slate,  (Tex. 
Crim.  1901)  61  S.  W.  Rep.  715. 


3.   Munoz  V,  Slate,  (Tex.  Crim.  1901)    24  Wash.  119. 


Min.  Co..  24  Wash.  119. 

Effort  to  ProGure  Attendaneo.  —  The 
affidavit  for  a  continuance  must  show 
that  some  effort  has  been  made  to  pro- 
cure the  attendance  of  a  witness  or  to 
take  his  deposition.  Texas  Midland 
R.  Co.  V,  Crowder,  25  Tex.  Civ.  App. 
536. 

11.  Keens  v.  Robertson,  46  Neb.  837; 
Doxey  v.  West  brook,  (Tex.  Civ.  App. 
1901)  62  S.  W,  Rep.  787;  Shannon  v. 
Consolidated  Tiger,  etc.,  Min,  Co.,  24 
Wash.  119. 

12.  Kellyville  Coal  Co.  v.  Hill,  94 
111.  App.  89;  St.  Louis,  etc.,  R.  Co.  v. 
Holladay.  131  Mo.  440;  Shannon  v. 
Consolidated    Tiger,    etc.,   Min.   Co., 


60  S.  W.  Rep.  759. 

8.  Franklin  v.  Krum,  171  111.  378. 

§79.  2.  Attendance  on  Legislatnrs, 
—  When  a  continuance  is  sought  on 
the  ground  that  an  attorney  is  absent, 
and  the  affidavit  alleges  that  he  is  a 
member  of  the  legislature,  it  must  set 


When  Bieknass  Is  Allegod  as  a  reason 
for  the  absence  of  a  party  from  the 
trial,  a  physician's  certificate  to  that 
effect  should  be  filed  with  his  affidavit 
an   application  for   a  continuance. 


in 


Smith.  I/.  Smith,  132  Mo.  681. 
890.    2.  Kellyville  Coal  Co.  v.  Hill, 


out  the  fact  that  he  will  be  in  actual    95  111.  App.  660. 

attendance   upon   the  session   of    the        8.  California,  —  Tompkins  v.  Mont« 

legislature  at  the  time  the  case  will  be    gomery,  123  Cal.  219. 


reached.      Mackin    7/.    Cody,    68    111. 
App.  108. 

6.  Keegan    v.    Donnelly,    11    Colo. 
App.  31. 

7.  Oral  Announcement  of   Absence. — 


Kentucky.  —  McClurg  v.  Ingle  heart, 
(Ky.  1895)  33  S.  W.  Rep.  80. 

Nebraska^  —  Life  Ins.  Clearing  Co, 
V,  Altschuler,  53  Neb.  481. 

New  York,  —  Spangehl  v,  Spangehl, 


When  the  case  is  called,  a  mere  oral  39  N.  Y.  App.  Div.  5;  Wilkins  v. 
announcemenl  that  counsel  is  absent  Beadleston.  (Supro.  Ct.  Tr.  T.)  35 
is  not  a  sufficient  showing  for  a  con-     Misc.  (N.  Y.)  489. 


tinuance.     Corbett  v.    National    Bank 
of  Commerce,  44  Neb.  230. 

8.  Shannon   v.   Consolidated   Tiger, 
etc.,  Min.  Co.,  24  Wash.  119. 

9.  Evans  7/.    Marden.    154   111.   443: 


Kellyville  Coal  Co.  v.  Hill,  94  111*  App.    49  W.  Va.  96. 
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Texas,  —  Bo^gs  v.  State,  38  Tex. 
Crim.  82;  Wright  v.  State,  37  Tex. 
Crim.  627;  Insurance  Co.  of  North 
America  v.  Wicker,  93  Tex.  390, 

West  Virginia,  —  SUt?   V*  MadispQ, 
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880.  (2\  Absent  Papers.  — See  note  8. 

881.  (3)  Cumulative  Evidence.  —  See  notes  3,  4. 
(4)  Statement  of  Diligence.  — See  note  5. 

883.     See  note  i. 

883.     (5)  Expectation  of  Obtaining  Evidence.  —  See  notes  1, 2. 


S90.  4.  Tompkins  v,  Montgomery, 
123  Cal.  219;  Wilkins  v.  Beadleston, 
rSupm.  Ct.  Tr.  T.)  33  Misc.  (N.  Y.)  489; 
Insurance  Co.  of  North  America  v. 
Wicker,  93  Tex.  390. 

ft.  Carter  v.  State,  (Miss.  1898)  24  So. 
Rep.  307;  Robinson  v.  State,  (Tex. 
Crim.  1898)  48  S.  W.  Rep.  176.  Contra, 
Kelly ville  Coal  Co.  v.  Hill,  95  111. 
App.  660. 

6.  Barker  v.  Marietta  Guano  Co., 
112  Ga.  305;  Lichliter  r.   Russell,  89 


Texas,  —  Nile  v.  State,  41  Tex.  Crim, 
340;  Logan  V.  State,  39  Tex.  Crim. 
573;  Galveston,  etc.,  R.  Co.  v.  Hen- 
ning,  90  Tex.  656;  Byrd  v.  State,  39 
Tex.  Crim.  609;  Flanders  v,  Hord, 
(Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
1046;  San  Antonio,  etc.,  R.  Co.  v, 
Bowles,  (Tex.  Civ.  App.  1895)  30  S.  W. 
Rep.  89:  McKinney  t/.  Slate,  (Tex. 
Crim.  1895)  30  S.  W.  Rep.  786;  Hogan 
V,  Missouri,  etc..  R.  Co.,  88  Tex.  679. 
Facts  Constitiiting  Dae  DiUgenoe  should 


III.  App.  62:  West  Chicago  Park  Com'rs  be  set  out  in  an  application  for  a  con- 

r.  Barber,  62  III.  App.  108;  Hibbets  v.  tinuance,  and  the  mere  allegation  that 

Hibbets,  (Iowa  1902)  go  N.  W.   Rep.  "  diligence  "  has  been  used  is  insuffi- 

613.  cient.    Crawford  v,  Saunders,  9  Tex. 

In  Smith  r/.  Roome.  (N.  Y.  City  Ct.  Civ.  App.  225. 

Gen.  T.)  20  Misc.  (N.  Y.)  8,  it  was  held  §8d.     1.   California.  —  Gainsley    v. 

that  a  mere  allegation  of  an  affidavit  Gainsley,  (Cal.  1896)  44  Pac.  Rep.  456. 

that  the  defendant  was  present  when  a  Texas.  —  Chavarria   v.   State.  (Tex. 

certain  agreement   was   made  is  not  Crim.  1901)  63  S.  W.  Rep.  312;  Stevens 


sufficient  to  show  that  the  evidence 
that  he  is  expected  to  give  is  material, 
or  that  the  trial  cannot  safely  proceed 
without  him. 
8.  Keegan  v,  Donnelly,  11  Colo.  App. 

SSI.    8.  State  v.  Carter,  51  La.  Ann. 

442. 

4.  Hyde  v.  Territory,  8  Okla.  69. 

6.  Colorado,  —  See  also  Elliott  r/. 
Field,  21  Colo.  378. 

Georgia, — See  also  Wilson  v.  Burr, 
97  Ga.  256. 

Illinois,  —  Ide  v.  Gilbert,  62  III.  App. 
524;  Hefling  v.  Van  Zandt,  60  111.  App. 
662. 

Indiana,  —  See  Hunt  t/.  Listen  be  rger, 
14  Ind.  App.  320. 


V,  State,  (Tex,  Crim.  1899)  49  S.  W. 
Rep.  105. 

CJommiuioiitr'i  Ignorance.  —  Where 
the  affidavit  specifically  shows  that  a 
commissioner  to  whom  a  deposition 
was  sent  failed  to  understand  how  to 
proceed,  and  thereby  delayed  the  tak- 
ing of  the  deposition,  a  continuance 
will  be  granted.  Neal  v,  Sherriff,  52 
N.  Y.  App.  Div.  465. 

SS3.  1.  Arkansas,  —  Lane  v.  State, 
67  Ark.  290. 

California,  —  People  v.  Winters,  125 
Cal.  325;  People  v,  Sanders,  114  Cal. 
216. 

Florida,  —  Gass  v.  State,  (Fla.  1902) 
32  So.  Rep.  109. 

Georgia,  —  Owens  v.  State,  no  Ga. 
292. 

Illinois,  —  Heitschnidt  v,  McAlpine, 


Indian    Territory,  —  Missouri,    etc., 
R.  Co.  V.  Elliott,  2  Indian  Ter.  407. 

lotoa.  —  Hibbets  v.  Hibbets,  (Iowa  59  111.  App.  231. 

1902)  90  N.  W.  Rep.  613.  Indiana,  —  Post    v.    State,    14    Ind. 

Kentucky,  —  Rose  v.  Hall,  (Ky.  1897)  App.  452;  Weaver  v.  State,  154  Ind.  i. 

39  S.  W.  Rep.  413;  MrClurg  v.  Ingle-  Kentucky. — Strange   v.  Com.,  (Ky. 

heart,  (Ky.  1895)  33  S.  W.  Rep.  80.  1901)  64'S.  W.  Rep.  980;  Clark  v.  Com., 

Minnesota.  —  See    Conrad    v.    Dob-  (Ky.   1900)  58  S.  W.  Rep.  429;  Banks 

meier,  64  Minn.  284;  West  v,  Hennes-  v.  Com.,  105  Ky.  41. 

sey,  63  Minn.  378.  Louisiana,  —  State  v,   Baptiste,    108 

Missouri,  —  See  Smith  v.  Smith,  132  La.  586;  State  v,  Timberlake,   50  La. 


Mo.  681. 
Nebraska,  —  Kerr  v.  State,  63  Neb. 

"5. 
New  York,  —  Ncal  v,  Sherriff.  $2  N. 

v.  App.  Div.  465. 


Ann.  308. 

Nebraska,  —  Tatum  v.  State,  6i  Neb. 
229. 

Texas.  —  East  Texas  Land,  etc.,  Co. 
V,  Texas  Lumber  Co.,  31  Tex.  Civ. 
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884.     (6)  Materiality  and  Statement  of  Facts  —  At  Oommmi  Iaw. 
< —  See  note  i. 

Pr«Mnt  PrmetiM.  —  See  notes  2,  3. 

886.  See  notes  3,  4,  5. 

887.  See  note  i. 

(7)  No  Other  Witness  to  Same  Facts.  —  See  note  2. 

App.  411  [citing  4  Encyc.  or  Pl.  and  App.  1898)  48  S.  W.  Rep.   538;  Leslie 

Pr.    882];    Hopkins    v.    State,    (Tex.  v.  State.  (Tex.  Crim.   1898)  47  S.  W. 

Crim.  1899)  53  S.  W.  Rep.  619;  Sims  v.  Rep.  367;  Dancy  v.  State.  (Tex.  Crim. 

State,  (Tex.  Crim.  1898)45  S.  W.  Rep.  189)8)  46  S.   W.   Rep.   247;  Cooper  v. 

705;    Brituin    v.   State,   (Tex.    Crim.  State,  (Tex.  Crim.  1898)  44  S.  W.  Rep. 

1897)  40  S.  W.  Rep.  297;  Galf,  etc..  R.  1109;  Pilot  v.  State,  38  Tex.  Crim.  515; 

Co.  V,  Jagoe,  (Tex.  Civ.  App.  1895)  32  Harmanson  v.  State.  (Tex.  Crim.  1897) 

S.  W.  Rep.  717;  Williams  v.  State,  40  42  S.   W.   Rep.  995;  Norton  v.  Sute, 

Tex.    Crim.    565;    O'Toole    v.    State,  (Tex.  Crim.  1897)  39  S.  W.  Rep.  578; 

40  Tex.  Crini.  578;  Byrd  v.  State,  39  Brown  v.  State,  (Tex.  Crim.  1896)  37  S. 

Tex.  Crim.  609;   Cabell  ».  Holloway,  W.  Rep.  749;  Brooks  v.  State,  39  Tex. 

10  Tex.  Civ.  App.  307.  Crim.  622;  Willis  v.  Sanger.  15  Tex. 

IVest  Virginia.  —  Stale  v.  Madison,  Civ.  App.  655. 

49  W.  Va.  ^.  Virginia.  —  Gaines  v.  Wilson,   (Va. 

883.  8.  Minder  v.   State,  113   Ga.  1896)  24  S.  E.  Rep.  828. 

772;  Wolfe  ».  Johnson,  152  111.  280.  United   States,  —  U.    S,    v.   Schooo- 

884.  1.  Stale    v.    HoUier,  49    La.  maker,  93  Fed.  Rep.  724. 

Ann.  371;  Ingles  r.  Straus,  91  Va.  209.  Evidenoe flonght Twadmliribto. — Where 

S.  Georgia.  —  Wiggins  v.  State,   xoi  a  continuance  is  asked  because  of  the 

Ga.  502.  absence  of  a  certain  witness,  and  it  ap- 

New   York.  —  Pensacola   First   Nat.  pears  from  the  face  of  the  affidavit  that 

Bank  v.  Anderson,  55  N.  Y.  App.  Div.  the  testimony  he  would  give  if  present 

570.                                       «  is  inadmissible,  the  continuance  will  be 

8.  Alabama.  —  Walker  v.  State,  117  refused.     Nebraska  Land,  etc.,  Co.  v. 

Ala.  85.  Burris,  10  S.  Dak.  430. 

Arkansas.  —  Hamilton   v.   Sute,   62  886.    8.   Texas.  —  Rodgers  v.  State, 

Ark.  543.  36  Tex.  Crim.  563. 

Colorado.  —  Holland  v.  People.  (Colo.  4.  Owen  v.  Cibolo  Creek  Mill,  etc., 

1902)  69  Pac.  Rep.  519.  Co.,   (Tex.   Civ.   App.  1897)  43  S.  W. 

Delaware.  —  State    v.    Hawkins,    2  Rep.  297. 

Penn.  (Del.)  474.  In  KiMonri  the  affidavit  for  a  contino- 

Jllinois,  -7  Cassem  v.  Galvin,  158  111.  ance  on  the  ground  of  absence  of  a  wit- 

30;  Hefling  v.  Van  Zandt,  60  III.  App.  ness  should  show  why  his  deposition 

662.  was  not  taken.     Harris  v.  Powell,  56 

Kentucky,  —  McClurg  v.  Ingleheart,  Mo.  App.  24. 

(Ky.  1895)  33  S.  W.  Rep.  80.  6.  Life  Ins.  Clearing  Co.  v.  Altschu- 

Afissouri.  —  State   v.    Rice,  149  Mo,  ler,  55  Neb.  341 ;  Witowski  v.  Maisner, 

461.  (Supm.  Ct.   App.  T.)  21  Misc.  (N.  Y.) 

Nebraska.    —    Lomax     v.    Holbine,  487. 

(Neb.  1902)  90  N.  W.  Rep.  1122;  Kerr  887.     1.  Weaver  v.  State,  154  Ind. 

t/.  State,  63  Neb.  115.  i;    Helfrich    Saw,    etc..    Mill   Co.  v. 

Oregon.  —  State  v.    Fiester,  32  Ore-  Everly,  (Ky.  1895)  32  S.  W.  Rep.  750. 

gon  254.  8.  Colorado.  —  Mutzenburg    v.    Mc- 

Tennessee.  —  Shaver  v.  Southern  Oil  Gowan,  10  Colo.  App.  486. 

Co.,  (Tenn.  Ch.   1897)  43  S.  W.   Rep.  Georgia.  —  Ryder  v.   State,  roo  Ga. 

736.  528. 

Texas,  —  Davis  v.  State,  (Tex.  Crim.  Illinois.  —  Davids  v.  People,  192  III. 

1902)  69  S.   W.   Rep.  73;  Harrison  v.  176. 

State,  (Tex.  Crim.  1902)  69  S.  W.  Rep.  Nebraska.  —  Kerr  v.  Stole,  63  Neb. 

500;  DeLucenay  v.  State,  (Tex.  Crim.  115. 

1902)  68   S.  W.   Rep.   796:    Morris  v.  Texas.  —  Mathews  v.  Stole,  41  Tex. 

State,  (Tex.  Crim.  1901)  65  S.  W.  Rep.  Crim.  98. 

$31;  Crawford  v.  Lozano,  (Tex.  Civ.  In   Kindred    v.  3taie,  (T^z.  Crim. 
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887.  (8)  Not  Made  for  Delay  Merely.  —  See  note  3. 

888.  XII.  TEBK8 —  1.  Power  to  Impose  Terms.  —  See  notes  2,  3. 

2.  Proper  Terms.  —  See  note  4. 

890.  Xm.  0SDEB8   Obahtiho    CoNTiinrAHCEB  —  1.  Constmc- 
tion  of  Order.  —  See  note  3. 

891.  2.  Entry  on  Keoord.  —  See  note  i. 

3.  Power  to  Bet  Aside.  —  See  note  2. 
Votioe  of  Farther  Prooeedings.  —  See  note  y. 

899.    XV.  C0KTIKUAKCE8  BT  Justices  of  Peace  —  1.  Power 

and  Duty  —  Power.  —  See  note  8. 
893.     See  note  i. 

1903)  68  S.  W.  Rep.  796,  it  was  held  v.  Listenberger,  14  Ind.  App.  320,  the 

that  where  the  affidavit  disclosed  that  court  was  sustained  in  setting?  aside  an 

the  absent  witness  would  testify  to  the  order  for  a  continuance  when  it  had 

same    facts    as    I  he    witness    for   the  been  misinformed  concerning  consent 

prosecution,  a  continuance  was  prop-  of  counsel, 

erlv  refused.  Eibet  of  Change  of  Venue.  —  If  a  court 

897.    8.  Cobb  z/.  State,  iioGa.  314;  grants  a  change  of  venue,  a  continu- 

Tomlin  z/.  State,  iioGa.  268:  Buchanan  ance  previously  granted  in  that  court 

v.McClain,iioGa.  477;  Lion  F.  Ins.  Co.  is  set  aside  by  inference.      Hamilton 

V.  Wicker.  (Tex.  Civ.  App.  1899)  54  S.  v.  State,  40  Tex.  Crim.  464. 

W.  Rep.  294;  Roberts  v.  State,  (Tex.  7.  Kotioe    to    Correct    Stipulation.   — 

Crim.   1899)  51  S.   W.  Rep.  383.     See  When  the  parties  have  entered  into  a 

also  Smith  v.  Territory,  11  Okla.  669.  stipulation  to  continue  a  case,  leaving 

SA§.    8.  St.  Louis,  etc.,  R.  Co.  v,  the  date  to  which  the  case  is  to  go  over 

Kilpatrick,   67  Ark.   47;    Pomeroy  v,  blank,  the  proper  practice  is  to  serve  a 

Bell,  118  Cal.  635.  notice  of   motion   upon   the  opposing 

8.  Oklahoma    Statute.   —   Code    Civ.  parties,  in  which  it  should  be  set  out 

Pro.  Okla.,  §  328  (Stat.  Okla.,  §  4206),  that  the  court   will,  upon  the   return 

provides    that    "  the    court   may,   for  day  of  such  notice,  be  asked  to  set  a 

good  cause  shown,  continue  an  action  day  certain  for  the  trial  of  said  action, 

at  any  stage  of  the  proceedings,  upon  Kiefer  v.  County  Com'rs,  7  Ohio  Dec. 

such  terms  as  mav  be  just."     McMa-  31. 

han   V.   Norick,   (Okla.    1902)  69  Pac.  §03.    S.  Benoit  v.  Revoir,  8  N.  Dak. 

Rep.  1047.  226. 

4.  Alabama,  —  Alexander  v,   Moore,  Discretion  of  Jnstioe. —  A  justice  has 

III  Ala.  410.  a    reasonable    discretion    to    exercise 

California,  —  Pomeroy  v.    Bell,   118  after   the  expiration   of    the  hour  to 

Cal.  635.  which   the  cause   is    adjourned,    and 

S90.  8.  Constmetion  of  Order.  —  In  where  he  has  knowledge  or  informa- 
Fish  V.  People,  86  111.  App.  408,  an  tion  that  the  party  intends  to  appear 
order  for  a  continuance  reading,  "  con-  and  will  soon  arrive,  he  does  not  lose 
tinued  until  attorneys  agree  as  to  date  jurisdiction  by  granting  a  reasonable 
for  trial,*'  was  construed  to  mean  that  abatement.  Hardenburgh  v.  Fish,  61 
the  case  was  continued  from  day  to  N.  Y.  App.  Div.  333.  See  also  Brower 
day  during  the  term  at  which  said  v,  Tatro,  115  Mich.  368;  Johnson  7. 
order  was  made,  and  was  superseded  Little,  82  Minn.  69. 
by  another  order  setting  the  date  of  Stipulation  for  Gontinnanoe.  —  A  jus- 
trial  in  another  term.  tice  of  the  peace  is  not  bound  to  con- 

S91«     1.  In  State  v,  Moore,  57  Mo.  tinue   a  case  to    a  day   named   in  a 

App.  662,  it  was  held  that  there  was  stipulation  signed  by  counsel  for  the 

no  difference  between  continuing  a  case  parties  plaintiff  and  defendant.     Hall 

and  entering  an  order  therefor.  v,  Bramell,  87  Mo.  App.  285. 

8.  Sampson  v.  People,  188  III.  592,  893.  1.  In  Hew  York.  —  Under 
citing  4  Encyc.  of  Pl.  and  Pr.  891.  Code  Civ.  Pro.  N.  Y..  §  2960,  no  con- 
See  also  Kiefer  v.  County  Com'rs,  7  tinuance  can  be  obtained  before  a  jus- 
Ohio  Dec.  31,  4  Ohio  N.  P.  282.  lice  of  the  peace  on  the  application  of 

Chrounds  for  Setting  Aaide,^  In  Hunt  the  plaintiff,  except  at  the  time  of  the 
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806.  2.  Effect  of  Unauthorized  Continnanoe  —  a.  Subsequent 
Proceedings  Void.  —  See  note  3. 

807.     Mandamiu  to  Prooeed  with  TrUl.  —  See  note  2. 

808.    b.  Estoppel  and  Waiver  —  Eft«ppei.  —  See  note  i. 
Waiver.  —  See  note  2. 

001.  XVn.  Keview  07  KiTLive  ov  Applicatiov  fob  Cov- 
TINTJAHCE  —  2.  Where  Continuance  Was  Keftised — a.  At  Com- 
mon Law.  —  See  notes  i,  2,  3. 

009.    b.  Prevailing  Modern  Rule.  —  See  note  i. 


return  of  the  summons,  and  then  not 
to  exceed  eight  days.  Moody  v, 
Becker,   (County  Ct.)  70  N.  Y.  Supp. 

543. 
In  California.  —  Under  Code  Civ.  Pro. 

Cal.,  ^  874,  a  justice  of  the  peace  has 

power  to  continue  a  case  two  days  in 

order  to  allow  the  defendant  time  to 

answer.     liall  v.  Kerrigan,  135  Cal.  4. 

SaooM  Hot  Continuance.  —  A  statute 
which  requires  a  justice  of  the  peace 
to  docket  every  adjournment,  desig- 
nating at  whose  request  it  is  granted, 
etc.,  does  not  contemplate  that  every 
recess  for  the  purpose  of  eating  and 
sleeping  should  be  particularly  entered. 
State  7'.  Nohl,  113  Wis.  15. 

II96,  3.  Humburg  v.  Namura,  13 
Hawaii  702,  citing  4  Encyc.  of  Pl.  and 
Pr.  896. 

In  Murray  v.  Churchill,  86  111.  App. 
480,  it  was  held  that  where  a  justice  of 
the  peace  continues  a  cause  indefinitely 
he  loses  jurisdiction,  and  any  judg- 
ment or  order  entered  in  such  case  is  a 
nullity. 

697.  8.  State  v,  Cline,  85  Mo.  App. 
628. 

When  Aoting  Within  His  Power  man- 
damus will  not  lie  to  compel  a  justice 
of  the  peace  to  enter  a  default  judge- 
ment after  he  has  continued  an  action. 
Hall  V.  Kerrigan,  135  Cal.  4.  See  also 
Artope  V.  Macon,  etc.,  R.  Co.,  no  Ga. 

346. 

698.  1.  Harris  v.  State,  40  Tex. 
Crim.  8. 

2.  Waiver. —  Where  a  statute  provides 
that  a  justice  of  the  peace  shall  not 
continue  a  case  for  more  than  three 
days,  a  party  waives  his  right  to  com- 
plain of  the  violation  of  such  statute 
when  he  signs  a  stipulation  agreeing 
to  a  continuance  for  a  longer  period. 
Cedar  Rapids  v.  Rail,  115  Iowa  335. 

901.     1.  State  v.  Clark,  147  Mo.  20. 

8.  Lyman  v,  Warner,  (C.  C.  A.)  113 
Fed.  Rep.  87,  citing  4  Encyc.  of  Pi.. 
AND  Pr.  901. 


S.  Alabama,  —  Wimberly  r.  Wind- 
ham, 104  Ala.  409. 

Wisconsin.  —  Whilefoot  ».  Leffing- 
well,  90  Wis.  182. 

9M.  1.  In  the  following  cases  the 
refusal  of  a  continuance  was  held  to 
be  a  proper  exercise  of  discretion : 

Alabama,  —  Spann  v,  Torbert,  130 
Ala.  541;  Winter  v.  State,  123  Ala.  i. 

Arkansas,  •—  Richardson  v.  Boyd,  69 
Ark.  368;  St.  Louis,  etc.,  R.  Co.  v, 
Kilpatrick,  67  Ark.  47. 

California,  —  People  v.  Breen,  130 
Cal.  72;  People  v.  Wade,  n8  Cal.  672. 

Colorado,  —  Reynolds  v.  Campling, 
23  Colo.  105. 

Georgia,  —  Eraser  v.  State,  112  Ga. 
13;  Fletcher  r.  Collins,  in  Ga.  253; 
Stanford  v.  New  England  Mortg.  Se- 
curity Co.,  no  Ga.  274;  Wilcox  v. 
Mims,  95  Ga.  564;  Hamilton  v,  Moore, 
94  Ga.  707;  Rome  R.  Co.  v.  Barnett. 
94  Ga.  446;  McElveen  Commission 
Co.  V,  Jackson,  94  Ga.  549. 

Idaho.  —  State  v.  Rice,  (Idaho  1901) 
66  Pac.  Rep.  87. 

Illinois,  —  Condon  v.  Brockway,  157 
111.  90. 

Indiana,  —  Wheeler  v.  State,  158  Ind. 
687. 

Iowa.  -—  Hibbets  v,  Hibbets,  (Iowa 
1902)  90  N.  W.  Rep.  613;  Zalesky  v. 
Home  Ins.  Co.,  T02  Iowa  613. 

Kentucky,  —  Aiken  v.  Com . ,  ( K  y . 
1902)68  S.  W.  Rep.  849;  Quinn  v.  Com., 
(Ky.  rgoi)  63  S.  W.  Rep.  792;  McNa- 
mara  v.  Com.,  (Ky.  1899)  51  S.  W.  Rep. 
786;  Green  v.  Culver,  (Ky.  1897)398. 
W.  Rep.  426;  McClurg  v,  Ingleheart, 
(Ky.  1895)  33  S.  >V.  Rep.  80;  Blanks  v. 
Com..  105  Ky.  41. 

Louisiana,  —  Wetta  v.  New  Orleans, 
etc  ,  R.  Co.,  107  La.  383:  State  v. 
Cook,  52  La.  Ann.  114;  State  v.  Baum, 
51  La.  Ann.  1112;  State  v.  Carter,  51 
La.  Ann.  442;  State  v,  TImberlake,  50 
La.  Ann.  308. 

Michigan,  —  Walter  A.  Wood  Mow- 
ing, etc.,  Mach.  Co.  9,  Vanderbilt,  109 
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Mich.  489;  Leach  v.  Detroit  Electric  R. 
Co.,  125  Mich.  373. 

Minnesota.  —  Allen  v.  Brown,  72 
Minn.  459. 

Mississippi.  —  Carter  v.  State,  (Miss. 
1898)  24  So.  Rep.  307:  Havens  v.  State, 
75  Miss.  488;  Lipscomb  v.  State,  76 
Miss.  223. 

Missouri.  —  State  v.  Craft,  164  Mo. 
631;  State  V.  Cochran.  147  Mo.  504; 
State  V.  Kindred,  148  Mo.  270;  Sisk  v. 
American  Cent.  F.  ins.  Co.,  96  Mo. 
App.  9;  Shirk  v.  Shirk,  75   Mo.  App. 

573. 
Nebraska.  —  Kerr  v.  State,  63  Neb. 

115;  Catron  v.  State,  52  Neb.  389;  Life 

Ins.  Clearing  Co.  t.  Alischuier,  55  Neb. 

341;  Stratton  v.  Dole,  45  Neb.  472. 

Oregon.  —  Slate  v.  Fiester,  32  Ore- 
gon 254;  State  V.  Wong  Gee,  35  Oregon 
276. 

South  Carolina.  —  Worth  v.  Norton, 
60  S.  Car.  293;  State  xk  Lee,  58  S.  Car. 
335;  State  v.  Smith,  56  S.  Car.  378. 


Illinois,  ^yfi^xt.   V.  Jersey ville,  158 

111.  234. 

Indiatta, — Schwartz  v.  Parsons,  22 
Ind.  App.  340,  quoting  j^  Encyc.  of  Pl. 
AND  Pr.  902;  Post  V.  Cecil,  11  Ind. 
App.  362. 

A'ansas.  —  State  v.  Coggins,  10  Kan. 
App.  455;  Helm  v.  Voils,  58  Kan.  81O, 
49  Pac.  Rep.  662. 

Kentucky.  —  Cornelius  v.  Com.,  (Ky. 
1901)  64  S.  W.  Rep.  412;  Chandler  v. 
Bush,  (Ky.  1900)  59  S.  W.  Rep.  749; 
Strange  v.  Com.,  (Ky.  1900)  55  S.  W. 
Rep.  204;  St.  Clair  7/.  Com.,  (Ky.  1897) 
42  S.  W.  Rep.  341;  Schamberg  v. 
Leslie,  (Ky.  1897)  41  S.  W.  Rep.  265; 
Watkins  v.  Ahrens,  etc.,  Mfg.  Co., 
(Ky.  1897)  38  S.  W.  Rep.  868;  Brooks 
V.  Com.,  100  Ky.  194. 

Louisiana.  —  Vicksburg,  etc.,  R.  Co. 
V.  Scott,  47  La.  Ann.  706. 

Massachusetts.  —  Lansky  v.  West  End 
St.  R.  Co.,  173  Mass.  20. 

Mississippi.    —    Williams    v.    State, 


Texas.  —  Grimsinger  v.  State,  (Tex.    (Miss.  1898)  23  So.  Rep.  547;  Hattox  v. 


Crim.  1901)  69  S.  W.  Rep.  583;  Munoz 
V.  State.  (Tex.  Crim.  1901)  60  S.  W. 
Rep.  759;  Berry  v.  Burnett,  23  Tex. 
Civ.  App.  558:  Burns  v.  State,  (Tex. 
Crim.  1899)  51  S.  W.  Rep  905;  Roberts 
V.  State,  (Tex.  Crim.  1899)  51  S.  W. 
Rep.  383;  Stevens  v.  State,  (Tex.  Crim. 
1899)  49  S.  W.  Rep.  105;  Houston  v. 
State,  (Tex.  Crim.  1898)47  S.  W.  Rep. 
468;  Missouri,  etc.,  R.  Co.  v.  Wright, 
19  Tex.  Civ.  App.  47;  Green  r.  John- 
son, (Tex.  Civ.  App.  1898)  44  S.  W. 
Rep  6;  Ft.  Worth,  etc.,  R.  (io.  v.  Ken- 
nedy, 12  Tex.  Civ.  App.  654;  White  v. 
Waco  Bldg.  Assoc.,  (Tex.  Civ.  App. 
1895)  31  S.  W.  Rep.  58. 

Virginia,  —  Andrews    v.    Com.,    100 
Va.  8oi;  Payne  v.  Zcll,  98  Va.  294. 
904,    1.  In  the  following  cases  the 


refusal  of  a  continuance  was  held  to  be     Oregon  415. 


Slate,  80  Miss.  186;  Scott  v.  Slate,  80 
Miss.  197. 

Missouri.  —  State  v.  Dewitt,  152  Mo. 
76;  Rottman  Distilling  Co.  v.  Van 
Frank,  88  Mo.  App.  50;  Campbell  v. 
McCaskill,  88  Mo.  App.  44;  Nichols  z\ 
Headley  Grocer  Co.,  66  Mo.  App.  321; 
Alt  V.  Grosclose,  61  Mo.  App.  409. 

Nevada.  —  Yori  v.  Cohn,  (Nev.  1901) 
65  Pac.  Rep.  945. 

New  York.  —  McC ready  v.  Linden- 
born,  37  N.  Y.  App.  Div.  425;  Marsh 
V.  Nassau  Show  Case  Co.,  (Supm.  Ct. 
App.  T.)  26  Misc.  (N.  Y.)  837. 

Oklahoma.  —  McMahan  v.  Norick, 
(Okla.  1902)69  Pac.  Rep.  1047;  Miller 
7/.  U.  S.,  8  Okla.  315;  Lawson  v.  Terri- 
tory, 8  Okla.  I. 

Oregon.  —  Linn  County  v.  Morris,  40 


such  an  abuse  of  discretion  as  to  con- 
stitute reversible  error: 

Alabama,  —  Walker  v.  State,  117  Ala. 

85. 

California.  —  Morehouse  v.  More- 
house, 136  Cal.  332. 

Florida.  —  Shiver  v.  State,  41  Fla. 
630. 

Georgia.  —  Kidd  v.  State,  loi  Ga. 
528;  Hunt  V.  State,  102  Ga.  569;  Delk 
V.  State,  100  Ga.  61;  Georgia  Northern 
R.  Co.  V.  Tifton,  etc.,  R.  Co.,  108  Ga. 
784;  Compton  V.  State,  108  Ga.  747; 
Ryder  v.  State,  100  Ga.  528;  Central 
R.,  etc.,  Co.  V.  Jackson,  94  Ga.  640. 


South  Carolina,  —  Varn  v.  Green,  50 
S.  Car.  403. 

South  Dakota.  —  White  Sewing 
Mach.  Co.  V.  Simpson,  10  S.  Dak.  448. 

Texas.  —  Jemison  v.  State,  (Tex. 
Crim.  1902)66  S.  W.  Rep.  842;  Davis 
V.  Slate,  (Tex.  Crim.  1901)  65  S.  W. 
Rep.  918;  Baines  v.  State,  (Tex.  Crim. 
1901)  6i  S.  W.  Rep.  119;  Lynch  v. 
Munson,  (Tex.  Civ.  App.  1901)  61  S. 
W.  Rep.  140;  Morse  v.  Slate,  (Tex. 
Crim.  1898)  47  S.  W.  Rep.  989;  Long 
V,  State,  39  Tex.  Crim.  461;  Curtis  7/. 
State,  (Tex.  Crim.  1897)  40  S.  W.  Rep. 
265;  Burlington   F.  Ins.   Co.  v.  Coff- 
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906.    d.  Absolute  Right  by  Statute.  —  See  note  2. 

007.  3.  New  Trial,  Appeal  or  Error,  Beeord,  Ezoeptioni,  ete.  — 

Motion  for  Hew  Trial.  —  See  note  I. 

008.  Booord.  —  See  notes  i,  2. 

£zoeptio]iB  and  Sills  of  EzoeptioBi.  —  See  note  4.     See  also 

Bills  of  Exceptions;  Exceptions  and  Objections. 
OOO.    4.  HarmleM  Error —  ^.  In  General.  —  See  note  2. 
010.    d.  Absence  of  Evidence.  —  See  note  7. 


man,  13  Tex.  Civ.  App.  439;  Dilling- 
ham V.  Chapman,  (Tex.  Civ.  App.  1895) 
30  S.  W.  Rep.  677;  Missouri,  etc.,  R. 
Co.  7'.  Hogan,  (Tex.  Civ.  App.  1895)  30 
S.  W.  Rep.  686;  Texas,  etc.,  R.  Co.  v. 
Boggs,  (Tex.  Civ.  App.  1895)  30  S.  VV. 
Rep.  10S9J  Maycon  v.  Guild,  (Tex. 
Civ.  App.  1894)  29  S.  VV.  Rep.  2r8; 
Smith  V.  Bales,  (Tex.  Civ.  App.  1894) 
27  S.  W.  Rep.  1044;  Murphy  v.  State, 
41  Tex.  Crim.  120;  Dawson  v.  State, 
38  Tex.  Crim.  9;  McMahan  v.  Veasey, 
(Tex.  Civ.  App.  I9<X))  60  S.  W.  Rep. 
333;  St.  Louis  South wesiern  R.  Co.  v. 
Terry.  22  Tex.  Civ.  App.  176;  French 
7'.  McGinnis,  10  Tex.  Civ.  App.  7. 

IVashhixton,  —  National  Bank  of 
Commerce  r.  Galland,  14  Wash.  502. 

IVist  Pin^ifiia,  —  State  v.  Manns,  48 
W.  Va.  480. 

Waiver  of  Error.  —  Where  a  court 
erred  in  refusing  to  continue  an  action 
lo  allow  lime  for  filing  an  amended 
pleading,  the  objection  is  waived  when 
the  amended  pleading  is  filed.  Schultz 
V.  McLean,  109  Cal.  437.  See  also 
Day  V.  Mooney,  3  Okla.  f)o8. 

906.    2.  Continaance  as  of  Course. — 

Where   the  statutory  provisions  for  a 

continuance  are  complied   with,   it   is 


grant  a  continuance  can  be  reviewed 
only  on  a  motion  for  a  new  trial. 
Lichliier  v.  Russell,  89  III.  App.  62. 

90§.  1.  Presumption  of  Correctness. 
—  Where  the  record  on  appeal  from  a 
justice's  court  recites  that  the  cause 
was  *'  adjourned  by  consent  "  to  a  day 
and  hour  certain,  it  will  not  be  pre- 
sumed that  the  parties  were  not  present 
when  they  consented.  Hardenburgh 
V.  Fish,  61  N.  Y.  App.  Div.  333. 

2.  North  British,  etc.,  Ins.  Co.  v. 
Rudy,  26  Ind.  App.  472;  Purcell  Mill, 
etc.,  Co.  V.  Kirkland,  2  Indian  Ter, 
i6<):  Klinker  v.  Third  Ave.  R.  Co.,  26 
N.  Y.  App.  Div.  322. 

4.  Alabama.  —  Walker  v.  State.  117 
Ala.  85. 

Georgia.  —  Howard  v.  State,  115  Ga. 
244. 

Illinois.  —  Lichliter  v.  Russell,  89 
111.  App.  62. 

Indiana.  —  Rivers  v.  State,  144  Ind. 
16. 

Missouri,  —  State  v.  Thompson,  141 
Mo.  408. 

Virginia.  —  Dillard  v.  Dillard,  (Va. 
1895)  21  S.  £.  Rep.  669. 

M9.  2.  Brice  v.  Slate,  (Tex.  Crim. 
i(/)i)6i  S.  W.  Rep.  121;  Morse  v.  State, 


not  within  the  discretion  of  the  court  to    (Tex.   Crim.   1898)  47  S.  W.  Rep.  989; 


deny  it.  Wilborn  v.  Clmendorf,  (Tex. 
Civ.  App.  1897)  40  S.  W.  Rep.  1059: 
Gulf,  etc.,  R.  Co.  7/.  Mitchell,  18  Tex. 
Civ.  App.  380.  See  also  Michael  v. 
Mills,  22  Colo.  439;  Cannon  v.  Griffith, 
3  Kan.  App.  506;  Storz  u.  Finklestein, 
48  Neb.  27:  Burris  v.  Court,  48  Neb. 
179:  Piedmont  Wagon  Co.  v.  Bostic, 
118  N.  Car.  758;  Jemison  v.  State,  (Tex. 
Crim.  1902)  66  S.  W.  Rep.  842;  Proctor 
V.  Slate,  (Tex.  Crim.  1901)  65  S.  W. 
Rep.  368;  Davis  v.  State.  (Tex.  Crim. 
igoi)  65  S.  W.  Rep.  orb;  Garcia  v. 
Stale,  (Tex.  Crim.  kjoi)  ()I  S.  W.  Rep. 
122;  Drexel  v.  True,  -^6  U.  S.  App.  6ri; 
Baker  v.  Texarkana  Nat.  Bank.  41  U. 
S.  App. '185.  Compare  Ft.  Worth,  etc., 
R.   Co.    V.   Knos,    15    Tex.    Civ.    App. 

673. 
907.     1.  In  Illinois   the  refusal    to 


Little  V.  State,  39  Tex.  Crim.  654. 

Consulting  Jurors.  —  The  mere  fact 
that  the  court  consulted  jurors  as  to 
whether  a  continuance  would  be  con- 
venient to  them  is  not  necessarily 
reversible  error  when  other  grounds 
were  presented  and  passed  upon.  Mc- 
Cready  v.  Lindenborn,  37  N.  Y.  App. 
Div.  425. 

If  the  Seoord  Does  Not  Show  that  the  de- 
fendant was  prejudiced  by  the  refusal 
of  the  trial  court  to  grant  a  continu- 
ance on  the  ground  that  the  defendant 
was  not  prepared  to  go  to  trial,  the  ver- 
dict will  not  be  disturbed.  State  v. 
Rice,  (Idaho  1901)  66  Pac,  Rep.  87. 

910.  7.  State  V.  Baum,  51  La.  Ann. 
1 112:  State  V.  Cochran,  147  Mo.  504; 
State  ff.  Davis,  76  Mo.  App.  586; 
Hamilton    v.    State,    41    Tex.    Crim. 
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911*    See  notes  2,  3. 

S99,  Drye  v^  State,  (Tez.  Crim.  zgoo)  (Tex.  Crim.  igoo)  55  S.  W.  Rep.  489; 

55  S.  W.  Rep.  65.    See  also  Shaw  v.  Dailey  v,  Sute,  (Tex.  Crim.  1900)  55 

State,  39  Tex.  Crim.  161.  S.  W.  Rep.  821;  Nite  v.  Sute,  41  Tex. 

911.    2.  State  v.  Cook,  52  La.  Ann*  Crim*   340;    Squires    v.    State,    (Tex. 

ti4.  Crim.  1899)  54  S.  W.  Rep.  770;  Martin 

8.  Kentucky,  —  Toiiver  v.  Com.,  104  v.  State,  41  Tex.  Crim.  242;  Robinson 

Ky.  760.  V.  State,  (Tex.  Crim.  1898)  48  S.  W. 

Z^Mi jtVintf.  —  State  V.  Tim berlake,  50  Rep.    176;    Maloney    v.    State,    (Tex. 

La.  Ann.  308.  Crim.  1898)  45  S.  W.  Rep.  718;  Tanner 

Mississippi,  —  Washington   v.   State,  v.   State,  (Tex.  Crim.    1898)  44  S.  W. 

(Miss.  1901)  29  So.  Rep.  77.  Rep.   489;    Henry   v.   Slate,   38    Tex. 

Texas.  —  Solomon    v.    State.    (Tex.  Crim.    306;  Longacre   v.   State,    (Tex. 

Crim.  1901)65  S.  W.  Rep.  915;  Corley  Crim.  1897)  41  S.  W.   Rep.  629;  Reed 

V,   State,  (Tex.  Crim.   1901)  65  S.  W.  v.   State,  (Tex.   Crim.    1897)  38  S.  W. 

Rep.  1073;  Chararria   v.   State,  (Tex.  Rep.  613;  McGriffz^.  State,  (Tex.  Crim. 

Crim.  1901)63  S.  VV.  Rep.  312;  Ash  i/.  1897)  38  S.  W.   Rep.  789;  Gregory  v. 

State,  (Tex.  Crim.  1901)  63  S.  W.  Rep.  State.  (Tex.  Crim.  1896)  37  S.  W.  Rep. 

881:  Jackson  v.  Slate,  (Tex.  Crim.  1901)  752;  Pace  v.  Stale,  41  Tex.  Crim.  203; 

61  S.   W.  Rep.  404;  Wilson  v.  State,  Areola  v.  State,  40  Tex.  Crim.  51. 
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CONTRACTS. 

015.     L   AOTIOHB  07  TOBT  AVD  07  COVTKACT   DlBTnrOVUHU)  — 

tntrodnotory.  —  See  note  I, 

Oardiiua  Bnlo.  —  See  note  3. 
9tB.     Allagationi  of  Tort  Whtii  Vet  OontroIUag.  —  See  note  I. 

m  DBOIAEATIOK,  PBTITIOV,  OB  OOKPLAIBT  —  1.  HoW  tO 

State  Contraot— a.  In  Hjec  Verba,  or  According  to  Legal 
Effect.  —  See  note  3. 

917,    See  note  i. 

918*    Hot  Bdoouary  to  Bo  Both.  —  See  note  i. 
AmUguovt  CoAtrMt.  —-  See  note  2. 

d.  Rule  as  to  Correctness  and  Certainty.  —  See 
notes  5,  6.    See  also  Definiteness  and  Certainty. 

915.  1.  7Mtt  Showing  LiabUitj  Both  must  be  referred  to  in  the  body  of  the 
on  Contraot  and  in  Tort.  —  Whether  a  pleading  as  so  annexed,  or  the  coart 
claim  of  relief  is  rightfully  founded  cannot  take  notice  of  it  on  demurrer, 
upon  a  contract  relation  entered  into  Melick  v,  Foster.  64  N.  J.  L.  394. 

or  upon  wrongful  acts  done,  where  but  917.     I.Anderson   v.  Gaines,   156 

a  single  transaction  is  relied  upon  the  Mo.  664,  holding  that  il  is  in  violation 

recital  of  the  facts  relating  to  such  of  the  rules  of  good  pleading,  in  an 

single  transaction  is  not  open  to  objec-  action  to  set  aside  a  deed,  to  set  out 

tion  for  the  reason  that  such  recital  the  deed  in  hac  verba  instead  of  stating 

may  tend  to  show  a  liability  upon  con-  its  legal  effect. 

tract  and  also  in  tort.     Barto  v.  Nix,  15  91  §•    1.  If iinamliig  Contract  —  Effeot. 

Wash.  563.  —  The  plaintiff  is  not  bound  by  his  ap- 

8.  Siebrecht  v,  Siegel-Cooper  Co.,  38  pellation   of  the  contract  if  the  court 

N.  Y.  App.  Div.  549.  construes  the  instrument  differently; 

916.  1.  Hamilton  v,  Mandle,  103  nor  is  the  defendant  concluded  by  his 
Ga.  788.  admission  of  the  plaintiff's  construction 

Misappropriation   and   ConYonion.   —  if  such  admission  is  accompanied  by 

Foote  r.  Ffoulke,  55  N.  Y.  App.  Div.  profert  of  the  instrument  itself.    St. 

617.  Joseph,  etc.,  R.  Co.  v.  St.  Louis,  etc., 

8.  California. —  Concannon  v.  Smith,  K.  Co.,  135  Mo.  173. 

134  Cal.  14.  9.  Stephens  v.  American  F.  Ins.  Co., 

IVaskingion,  —  See  Seal  v,  Cameron,  14  Utah  265. 

24  Wash.  62.  6.  Amondmont  —  It  is  error  to  refuse 

United  States,  —  Timmonsville  Bank  to   permit   the  plaintiff  to  amend  his 

V,  Fidelity,  etc.,  Co.,  120  Fed.  Rep.  315,  complaint  by  inserting  a  correct  de« 

citing  4  Encyc.  of  Pl.  and  Pr.  916,  scription  of  the  instrument  sued  on. 

and  declaring  that  the  rule    therein  Chambers  v.   Talladega   Real  Estate, 

stated    is    applicable    in   the    federal  etc.,  Assoc,   126  Ala.   296.    See  also 

courts  and  in  the  courts  of  South  Caro-  Amendments. 

lina.  6.  Booz  v,  Cleveland  School  Fumi- 

Tho  Propor  and  Sdontiflo  Modo  of  de-  ture  Co..  45    N.   Y.   App.    Div.   593, 

daring  on  a  contract  is  to  set  it  out  in  holding  that  a  complaint  which  does 

accordance  with  its  legal  effect.     Fitz-  not  specify  the  terms  and  nature  of  the 

gerald  v.  Lorenz,  79  III.  App.  651.  contract  sued  upon,  or  any  facts  show- 

Beforonoe  to  AaAOxod  Contraot.  —  Un-  ing  a  breach  thereof,  is  demurrable, 

der  the  New  Jersey  Practice  Act,  an  See  also  Sloan  r.  Gibbes,  56  S.  Car. 

annexed  copy  of  the  contract  sued  upon  480. 
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919.    Tariuioe.  —  See  note  I.     See  also  VARIANCE. 

c.  How  Much  of  Contract  to  Be  Stated.  —  See 
note  2. 

Degree  of    Oertaiiity.  ^^  The  subject-    work,  it  was  held  that  there  was  a  fatal 

variance.     Louisville,   etc.,  R.  Co.  v, 
Barnes,  i6  Ind.  App.  312. 

Evidence  Showing  Conditional  Contract. 
—  In  an  action  upon  an  unconditional 
contract  the  fact  that  the  contract 
proved  is  conditional  does  not  consti- 
tute a  fatal  variance  where  the  action 
is  also  based  upon  a  quantum  meruit^ 
and   the   issues  as  to  the  conditional 


matter  of  a  contract  should  be  set  forth 
with  such  certainty  that  it  could  be 
pleaded  by  the  defendant  in  bar  of 
another  suit.  Phillips  v.  Knight,  20 
R.  I.  624. 

910.  1.  Iroquois  Furnace  Co.  v. 
Bignall  Hardware  Co.,  102  111.  App.  68; 
Bilsborrow  v.  Warner,  117  Mich.  506; 
Slaughter  v.  Davenport,  82  Mo.  App. 
652;  McMahan  v,  Canadian  R.  Co.,  40    contract  have  been  fully  made  up  and 


Oregon  148;  Wilkinson  Mfg.  Co.  v. 
Welde,  igib  Pa.  St.  508;  Loudon  v. 
Robertson,  (Tex.  Civ.  App.  1899)  54  S. 
W,  Rep.  783;  Duval  u,  American  Tele- 
phone, etc.,  Co.,  113  Wis.  504.  See 
also  Saatoff  v.  Scott,  103  Iowa  201; 
Sams  V,  Price,  119  N.  Car.  572. 


presented  to  ihe  court  for  decision. 
Kavanaugh  v.  Ballard,  (Ky.  1900)  56  S. 
W.  Rep.  159. 

Evidence  flDiowlng  Contract  Partly 
Verbal.  —  Although  the  con  tract  alleged 
in  the  petition  is  averred  10  be  in  writ- 
ing, and  the  contract  proved  is  partly 


A  Slight  Variance  Will  Hot  Be  Fatal  in  writing  and  partly  verbal,  yet  there 

when  it  appears  that  the  contract  sued  is  no  variance  where  the  contract  al- 

on  contains  every  essential   and  ma-  leged  and  the  contract  proved  are  the 

terial  element  of  the  contract  actually  same.     Sanders  Pressed   Brick  Co.  v. 

made  by  the  parties.     Nappanee  Can-  Columbia   Real   Estate,   etc.,   Co.,   86 

ning  Co.  v,   Reid,  (Ind.  App.  1901)  60  Mo.  App.  169. 

N.  E.  Rep.  1068.  Evidence  CQiowlng  Several  Instead  of 

Variance  as  to  Bate.  —  Where  the  date  Joint  Contract.  —  In  an  action  on  con- 

of  a  parol  contract  is  slated  in  the  dec-  tract  against  several  persons,  it  must 

laration  under  a  videlicet^  it  is  not  im-  appear  on  the  face  of  the  pleadings 

portant  that  it  should   be  proved  as  that  their  contract  is  joint,  and  that 

laid.    Trench  v.  Hardin  County  Can-  fact  must  also  be  proved  on  the  trial, 

ning  Co.,  168  111.  135.     See  also  Scili-  If  the  contract  is  alleged  to  be  joint, 

GET  OR  Videlicet.  and    on    the    trial    it    appears    to  be 

Amendment  to  Conform  to  Proof. —  several,  the  plaintiff  must  be  non- 
Where  the  proof  as  to  the  contract  suited.  Board  of  Education  v.  How- 
varies  from  the  allegations  of  the  com-  ard,  65  N.  J.  L.  75. 
plaint,  the  complaint  may  be  amended  When  Petition  Slows  Extingnishment 
to  conform  to  the  proof,  provided  no  of  Contract.  —  Under  the  rule  that 
objection  was  taken  to  the  evidence  on  parties  are  absolutely  concluded  by  the 
the  ground  that  it  did  not  tend  to  sup-  statements  contained  in  their  plead- 
port  the  allegations  of  the  pleading,  ings,  a  petition  seeking  recovery  on  a 
Charlton  v.  Rose,  24  N.  Y.  App.  Div.  contract    which   it   at   the  same   time 


485.    See  also  Amendments. 

If  the  complaint  is  ambiguous  as  to 
the  terms  of  the  contract,  but  the  evi- 
dence given  upon  the  trial  authorized 
a  recovery,  the  complaint  will  be 
deemed  upon  appeal  to  have  been 
amended  to  conform  to  the  contract, 


shows  to  have  been  extinguished  does 
not  state  a  cause  of  action.  Davis  v. 
Bond,  75  Mo.  App.  32. 

2.  See  Fravert  v,  Fesler,  11  Colo, 
App.  J87. 

Setting  Out  Plans  and  Spedflcatlons.  — 
In   an  action   to   recover   for    certain 


for  the  purpose  of  sustaining  the  work  done  under  a  contract  for  street 
iudgmedt.  Nilsson  v,  De  Haven,  47  construction  in  accordance  with  the 
N.  Y.  App.  Div.  537,  affirmed  168  N.  Y.  plans  and  specifications  of  the  engineer 
656.  of  the  defendant,  the  complaint  need 
Evidence  Showing  Special  Contract. —  not  set  out  or  exhibit  such  plans  and 
Where  a  complaint  declared  upon  a  specifications  in  addition  to  the  con- 
common  count  for  services  rendered,  tract  itself.  Wysor  Land  Co.  v.  Jones, 
and  the  evidence  disclosed  a  special  24  Ind.  App.  451.  See  also  Work  and 
contract  to  pay  to  the  plaintiff  a  certain  Labor. 
turn  per  day  while  he  was  unable  to  When    Contract    DiTlsible,  —  If   the 
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930.  e.  Statement  of  Conditional   Contract.  —  See 

notes  2,  3,  4. 

931.  g.  Statement  of  Modified  Contract.  —  See  note  3. 
933.    h.  Statement  of  Parol  or  Written  Contract.  — 

See  notes  2,  3. 


platntifif  intends  to  rely  upon  one  pan 
only  of  the  conttact,  for  the  reason 
that  the  other  part  may  be  invalid, 
such  faci  should  be  pleaded.  Union 
Strawboard  Co.  v.  Bontield,  96  111.  App. 

413- 

Material  OmlsBionB  —  Effect.  —  Han- 

nan  v.  Greenfield,  36  Oregon  97. 

The  rule  that  material  omissions  in 
the  statement  of  a  contract  will  be 
fatal,  as  laid  down  in  Gilmore  v.  Ly- 
coming F.  Ins.  Co.,  55  Cal.  123,  has  no 
application  to  a  complaint  setting  forth 
a  contract  between  the  plaintiff  and 
the  defendant  in  which  reference  is 
made  to  another  contract  between  the 
defendant  and  third  persons,  but  fail- 
ing to  set  out  the  contract  referred  to, 
where  it  does  not  appear  that  such 
latter  contract  was  in  writing  or  that 
it  was  necessary  to  I  he  plaintiff's  re- 
covery that  the  terms  thereof  should 
be  set  out  or  shown.  Sutliff  v.  Seiden- 
berg,  132  Cal.  63. 

9d0.  2.  Griffin  v,  Bass  Foundry, 
etc.,  Co.,  (Ala.  1902)  33  So.  Rep.  177. 

8.  Newton  Rubber  Works  v.  Graham, 
171  Mass.  352,  holding  that  according 
to  the  well-settled  rules  of  pleading  the 
condition  should  be  set  out  as  a  part 
of  the  contract  and  performance  of  it 
averred,  or  the  want  of  performance 
excused. 

4.  Sawyer  v,  Wabash  R.  Co.,  156 
Mo.  4O8. 

Bule  When  Payment  Depends  on  Con- 
tingency.—  Where  the  obligation  of  a 
party  to  a  contract  is  to  pay  only  upon 
a  contingency,  the  happening  of  the 
contingency  must  be  alleged  in  the 
complaint  in  an  action  for  the  recovery 
of  the  money.  But  if  payment  is  not 
to  be  made  if  a  certain  contingency 
happens,  it  is  not  necessary  to  allege 
the  failure  of  the  contingency.  Root 
V.  Childs,  68  Minn.  142. 

9dl.  3.  Iroquois  Furnace  Co.  v, 
Bignall  Hardware  Co.,  102  111.  App. 
68.  See  also  Jackson  v.  Martin.  (Tex. 
Civ.  App.  1897)41  S.  W.  Rep.  837. 

Where  the  New  Ck»ntract  It  Bat  an  Ex- 
tension and  continuation  of  the  original 
contract,  it  is  proper  to  declare  on 
both.  McLane  t/.  Maurer,  (Tex.  Civ. 
App.  1902)  66  S.  W.  Rep.  693. 


Failure  to  Plead  Modlfloation.  —  If  the 
plaintiff  fails  to  plead  an  agreement 
modifying  the  original  contract  set  out 
by  him,  such  modifying  agreement 
cannot  be  proved  at  the  trial.  Pioneer 
Sav.,  etc.,  Co.  v.  Kasper,  7  Kan.  App. 
813,  52  Pac.  Rep.  623. 

Where  a  defendant  has  alleged  a 
written  contract  and  its  performance, 
he  will  not  be  allowed  to  prove  a  modi- 
fication of  such  contract  by  parol. 
Computing  Scale  Co.  v,  Churchill,  109 
Wis.  303. 

Statement  of  Inoonuetent  Contracts.  -— 
A  complaint  set  out  an  agreement  be- 
tween the  plaintiff  and  the  defendant 
and  averred  that  the  plainiiff  had  per- 
formed the  contract.  It  then  averred 
that  the  defendant  claimed  that  the 
contract  had  been  changed,  and  alleged 
that  it  had  not  been  changed,  and  that 
even  if  it  had,  the  defendant  had  not 
performed  the  contract  tis  claimed  to 
have  been  changed.  It  was  held  that 
the  two  contracts  described  were  en- 
tirely inconsistent  with  each  other,  and 
it  was  impossible  to  tell  upon  which 
contract  the  plaintiff  relied.  Gosline 
V.  Albro  Clem  Elevator  Co.,  174  Mass. 

38. 

923.  2.  Durflinger  v.  Baker,  149 
Ind.  375,  holding  that  a  contract  in 
writing,  but  treated  by  both  parties  in 
their  pleadings  as  in  parol,  is  not 
in  issue. 

Failture  to  State  Contract  as  (h'al  or 
Written.  —  When  a  pleader  declares  on 
a  contract,  he  may  be  called  on  to  de- 
clare also  whether  it  is  an  oral  or  a 
written  contract.  Lombard  c.  Citizens' 
Bank,  107  La.  183. 

If  the  petition  does  not  state  whether 
the  contract  is  oral  or  in  writing,  a  de- 
murrer thereto  will  not  be  sustained 
unless  it  is  essential  to  the  cause  of  ac- 
tion that  the  agreement  should  have 
been  in  writing.  Smith  v.  Patrick, 
(Tex.  Civ.  App.  1896)  36  S.  W.  Rep. 
762. 

If  a  written  contract  is  not  so  pleaded, 
evidence  as  to  the  terms  thereof  is 
nevertheless  admissible  where  both 
parties  allege  in  their  pleadings  the 
existence  of  a  contract.  Gajewski  v. 
Brzezinski,  103  Wis.  519. 
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939.  i.  Statement  of  Express  or  Implied  Contract  — 

(i)  General  Rule.  —  See  note  4. 

993.     (2)  Exceptions  —  Defendant  Only  to  Pay  Money.  —  See  note  I. 

93A,  Speoiile  Agreement  Oorreiponding  to  Legal  Obligationi.  —  See 
note  I. 

Where  Contract  Is  at  an  End.  —  See  note  2. 

Preenmption.  —  If  an   agreement  is  ant*s  remedy  is  by  demurrer.    Burgess 

not  alleged  to  have  been  written,  it  z/.  Helm,  24  Nev.  242. 

will   be    presumed    to    have    been   by  923.     1.  Indiana.  —  Fulton  County 

parol.       Lowe     v,    Turpie,    147     Ind.  v.  Gibson,  15S  Ind.  471. 

652.  Maint\  —  See  Rumford  Falls  Boom 

Aroof  of  an  Oral  Contract  cannot  be  Co.   v.   Rumford  Falls  Paper  Co.,  96 

admitted    under   a   complaint   upon  a  Me.  96. 

written  contract,  without  amendment.  Alisscuri.  —  Barnett  z^.  Sweringen,  77 

Brigger   v.    Mutual   Reserve  Fund  L.  Mo.  App.  64. 

Assoc,  75  N.  Y.  App.  Div.  149;  Mutual  936.     1.  Ball  v.  Beaumont,  59  Neb. 

L.  Ins.  Co.  V.  Robinson,  24  N.  Y.  App.  631,  citift^  4  Encyc.  of  Pl.  and  Pr.  926, 

Div.  570,  holding  that  where  a  pleading  and  holding  that  what  the  law  implies 

refers  to  a  contract  in  such  terms  as  need  not  be  averred, 

fairly  to  justify  the  inference  that  the  In  an  Action  for  Labor  and  Services,  a 

contract  was  in  writing,  evidence  of  a  complaint  which  avers  that  the  work 

parol  contract  should  be  excluded.  was  done  for  the  defendant  and  was 

939.    3.  Contracts  Partly  in  Writing  accepted  and  used  by  him  is  sufficient 

and  Partly  Parol.  —  American  Contract  to  raise  an  implied  promise  to  pay  the 

Co.  V.  Bullen  Bridge  Co.,  29  Oregon  549  reasonable  value  of  the  services,  with- 

\citinfi  4  Encyc.  of  Pl.  and  Pr.  922J;  out  any  allegation  that  its  performance 

Trench  2/.  Hardin  County  Canning  Co.,  had   been   previously   requested.     La- 

168  111.  135;  Fulton  County  v,  Gibson,  Fayette  R.  Co.  v.  Tucker,  124  Ala.  514. 

158  Ind.  471.  2.  California. — San  Francisco  Bridge 

In  Kansas^  where  the  petition  alleges  Co.  v.  Dumbarton  Land,  etc.,  Co.,  119 
that  the  contract  was  verbal,  and  the  Cal.  272,  holding  that  where  the  de- 
evidcnce  shows  that  it  was  partly  fendant  has  refused  to  make  monthly 
verbal  and  partly  written,  there  is  no  payments  as  agreed  there  is  a  sub- 
such  variance  as  would  authorize  the  stantial  breach  of  the  contract,  and 
court  to  sustain  a  demurrer  to  the  evi-  the  plaintiff  may  refuse  to  proceed 
dence.  Kansas  L.  &  T.  Co.  v.  Love,  4  further  and  recover  upon  quantum 
Kan.  App.  188.  meruit,   the  defense  of  a  special  con- 

Parol  Contract  Based  on  Written  Con-  tract  not  being  available  to  the  de- 
tract. —  A  complaint  pleading  an  oral  fendant. 

agreement  for  extra  work  in  addition  Georgia.  —  See  Roberts  v.  Glass,  1x2 

to  that  provided  for  in  a   written  con-  Ga.  456. 

tract  between  the  parties,  and  alleging  Illinois.  —  Foster  v.  McKeown,   192 

that  such  work  was  to  be  done  in  ac-  111.  339:  Sands  v.  Potter,  165  111.  397; 

cordance  with  the  terms  of  said  con-  Keeler  v.  Cliflford.  165  111.  544,  holding 

tract,    need  not  state  what   were    the  that  upon  the  failure  of  one  parly  to  a 

terms  of  the  written  contract.     O'Con-  contract  to  make  a  payment  as  pro- 

nor  «/.  Adams,  (Ariz.  1899)  59  Pac.  Rep.  vided   therein,    the    complying    party 

105.  may  recover  for  the  breach  or  may 

4.  Sanders  v.   Hartge,  17  Ind.  App.  abandon  the  contract  and  recover /ri; 

243,  citing  4  Encyc.  of  Pl.  and  Pr.  tdnto;    American    Silica    Sand   Co.    ^. 

922.  McGarry,  68  III.  App.  333.  holding  that 

In  Iowa  a  party  mav  recover  upon  where  a  contract  appears  to  have  been 

quantum  meruit  where  he  has  not  com-  abandoned  by  mutual  consent,  a  party 

plied  strictly  with  the  terms  of  his  con-  to  whom  any  sum   is  due  thereunder 

tract,  but  he  cannot  so  recover  without  may   recover   it    under    the    common 

so  pleading.     Boyce  v.  Timpe,  (Iowa  counts  at  the  contract  prire.     See  also 

1902)  80  N.  W.  Rep.  83  Crane  Elevator  Co.  v.  Clark.  (C.  C.  A.) 

If  the  Complaint  Is  Uncertain  or  Am-  80  Fed.  Rep.  705. 

bignons  as  to  whether  the  contract  sued  Indiana.  —  Fulton  County  v.  Gibson, 

upon  is  express  or  implied,  the  defend-  158  Ind.  471. 
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937.     Whare  Bpodal  Gontraot  Ii  Imperfect.  —  See  note  I. 
(3)  Pleading  and  Proof,  —  See  note  ^. 

998,  3.  Conaideration  —  a.   Necessity  of  Pleading 
General  Rule.  —  See  notes  i,  2. 

999,  See  note  i. 


-0) 


Maryland,  —  Hartlove    f.    Durham,  S,  W.    Rep.   644;   Lohner  v.   Wilcox, 

86  Md.  689.  (Tex.  Civ.  App.   1897)  43  S.  W.   Rep. 

Nebraska,  —  Thompson  v,  Gafifey,  52  27. 

Neb.  317,  holding  that  where  one  party  Utah.  —  Sec  Hecla  Gold  Min.  Co.  r. 

to  an  express  contract  is  wrongfully  Gisborn,  21  Utah  68. 

prevented   by   the  other    party    from  Wisconsin.  —  Pearson  f.  Switzer,  98 

completing  it,  he  may  sue  upon  the  Wis.  397. 

contract  for  a  breach  thereof,  or  may  Where  Both  the  Agreement   and  the 

ignore  the  contract  and  declare  upon  a  Quantum  Memit  Are  Declared  Upon,  the 

quantutn  meruit  ox  quantum  vaUhat,  plaintiff  may  recover  as  (he  evidence 

New    York,  —  Simmons     v.     Ocean  may  show.     Fant  v.  Andrews,  (Tex. 


Causeway,  21  N.  Y.  App.  Div.  30. 

Ohio,  —  Wellston  Coal  Co.  v,  Frank- 
lin Paper  Co.,  57  Ohio  St.  182. 

M7.  1.  Fulton  County  v,  Gibson, 
158  Ind.  471. 

Where  a  Special  Gontraot  Ii  Invalid 
the  plaintiff  may  recover  upon  a  quan~ 
turn  meruit  for  what  the  defendant 
actually  received  in  value.  Sims  v. 
Petaluma  Gas  Light  Co.,  131  Cal.  656. 

8.  California,  —  Fladung  v.  Dawson, 
(Cal.  1896)  43  Pac.  Rep.  1107. 

Colorado,  —  Harper  r.  Lockhart,  9 
Colo.  App.  430.  holding,  however,  that 


Civ.  App.  1898)  46  S.  W.  Rep.  909. 

But  if  the  contract  is  admitted  by  the 
defendant,  the  plaintiff  can  recover 
thereon  only,  and  not  upon  the  quan- 
tum meruit,  Tuffree  v.  Steward,  109 
Iowa  600. 

In  Kevada,  if  the  plaintiff  sues  upon 
an  express  agreement  and  an  agreed 
rate  of  compensation  for  the  services 
performed,  he  may  recover  upon  proper 
proof  of  the  services  and  their  value, 
unless  the  defendant  is  misled  thereby; 
likewise,  under  a  complaint  on  a  quan- 
tum meruit^  where  a  specific  contract 


where  there  is  a  question  as  to  what    fixing  the  price  of  services  is  proved, 
the  contract  was,  proof  of  the  reasona-    the  plaintiff  may  recover  the  stipulated 


ble  value  of  the  services  rendered  may 
be  given  to  aid  the  court  in  interpret- 
ing the  oral  contract. 

Indiana,  —  Davis    v.    Chase,    (Ind. 
1902)  64   N.    E.    Rep.   88;  Sanders  v. 


price.  Burgess  v.  Helm,  24  Nev.  242. 
Partial  Performance  by  Plaintiif.  —  In 
Missouri^  where  the  plaintiff  has  par- 
tially performed  and  such  perform- 
ance has  been  accepted  by  and  is  of 


Hartge,    17   Ind.   App.   243.     Compare    value   to   the  defendant,   the  plaintiff 


Palmer  v.  Miller,  19  Ind.  App.  624. 

Louisiafta,  —  Ferre  Canal  Co.  v. 
Burgin,  106  La.  309. 

Missouri,  —  Laclede  Constr.  Co.  v. 
Tudor  Iron  Works,  169  Mo.  137;  Cole 


may   recover    upon    quantum    meruit^ 
although  suing  upon  an  express  con- 
tract.    West  V.  Freeman,  76  Mo.  App. 
96. 
998.    1.  See  Chambers  V.Talladega 


V.  Armour,  154  Mo.  333,  holding  that    Real  Estate,  etc.,  Assoc.,  126  Ala.  296, 


where  the  plaintiff  elects  to  stand  upon 
a  special  contract,  he  cannot  recover 
for  money  had  and  received  to  his  use, 
or  upon  a  quantum  meruit  for  work  and 
labor  done  or  services  rendered. 

Nebraska,  —  Dorrington  v,  Powell, 
52  Neb.  440. 

New  York,  —  Dennison  r.  Musgrave, 


citinf!  4  Encyc.  of  Pl.  and  Pr.  928. 

Kadnm  Pactum.  —  Where  the  contract 
is  upon  its  face  a  nudum  pactum^  il  is 
necessary  for  the  plaintiff  to  allege 
and  prove  a  consideration.  Piatt  v, 
Scribner,  9  Ohio  Cir.  Dec.  T7i. 

8.  Bond  Hot  Showing  Consideration.  — 
In  an  action  upon  a  bond  for  liquidated 


(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)    damages,   where   the   bond  does    not 
627.    See  also  Morris  v.  Sire,  (N.  Y.    show  any  consideration  to  support  it. 


City  Ct.  Gen.  T.)  61  N.  Y.  Supp. 
1098. 

South  Dakota,  —  See  Doyle  v.  Ed- 
wards, 15  S.  Dak.  648. 

Texas,  —  International,  etc..  R.  Co. 
V,  Masterson,  (Tex.  Civ.  App.  1899)  51 


the  complaint  should  contain  further 
allegations  sufficiently  showing  the 
consideration.  Franz  v.  Bieler,  126 
Cal.  176. 

9tl9.    1.  Kegotiable   Contracts.  —  In 
Indiana    contracts     negotiable    under 
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939.    (2)  Statutory  Changes,  —  See  note  2. 
933.    4.  Performance—*.  Conditions  Concurrent. — See 
notes  I,  2. 

933.  c.  Independent  Covenants  —  (i)  Rule  as  to  Allega- 
tions of  Performance.  —  See  note  i . 

934.  (2)  How    Independent    Covenants    Determined.  —  See 
note  2. 

933.     See  note  i. 

936.  See  note  i. 

937.  7.  Breach — a.  Necessity  of  Averment.  —  See  note  3. 

938.  b.  Effect  of  Failure  to  State,  or  of  Defective 
Statement  —  Aider  by  verdiot.  —  See  note  2. 

939.     Special  Demurrer.  —  See  note  I. 

c.  How    to    State    Breach  —  (i)  By   Negativing 
Words  of  Covenant,  —  See  note  2. 

the  law  merchant  or  assig'nable  under  pro\ride  for  the  payment  of  certain  in- 

the  provisions  of  the  statute  import  a  stalments  of  rent  in  advance,  an  action 

consideration,  and  in  an  action  thereon  may  be  brought  to  recover  one  such 

no    consideration     need    be    averred,  instalment  before  the   termination  of 

Magic   Packing  Co.  v,   Sione-Ordean  the  contract. 

Wells  Co.,  158  Ind.  538.  When  Indei^ndent  Covenants  Become 
d39.  3.  Indiana, — Where  a  written  Concurrent.  —  Though  a  contract  cun- 
contract  which  discloses  the  consider-  tains  independent  covenants  and  it 
ation,  or  an  oral  one  which  imports  it,  might  be  possible  for  the  plaintiff  to 
is  relied  upon,  it  will  not  be  necessary  sue  thereunder  without  any  perform- 
to  aver  the  consideration  more  speclfi-  ance  on  his  part,  yet  if  he  makes  de- 
cally.  Louisville,  etc.,  R.  Co.  v,  fault  before  suit  in  the  performance  of 
Barnes.  16  Ind.  App.  312.  an  act  required  by  him,  he  must  treat 

932.  1.  Magic  Packing  Co.  v,  all  the  preceding  agreements  of  the 
Stone-Ordean  Wells  Co.,  158  Ind.  538  defendant  which  remain  unperformed 
\citini^  4  Encyc.  of  Pl.  and  Pr.  932];  as  concurrent,  since  he  cannot  enforce 
Baldwin  v.  Central  Sav.  Bank,  (Colo,  the  performance  on  the  defendant's 
App.  1901)  67  Pac.  Rep.  179;  Leslie  v,  part  of  a  contract  while  he  is  in  de- 
Casey,  59  N.  J.  L.  6.  fault  in  the  performance  of  his  part  of 

2.  New  York, —  Kelly  v.  Baker,  26  it.     Russ  Lumber,  etc.,  Co.  v,  Muscu- 

N.  Y.  App.  Div.  217.     See  also  Vande-  piabe  Land,  etc.,  Co.,  120  Cal.  521. 

grift  V,  Cowles  Engineering  Co.,  161  937.      3.    Indiana,    —    Drudge    v. 

N.  Y.  435.  Leiter,  18  Ind.  App.  694. 

United  States,  —  McCabe   v,   Cruik-  Louisiana,  —  See  Alexandria  v.  Mor- 

shank,  106  Fed.  Rep.  648,  holding  that  gan's   Louisiana,   etc.,    R.,   etc.,  Co., 

an  allegation  of  notice  of  readiness  to  (La.  1902)  33  So.  Rep.  65. 

perform,     without     an     allegation    of  Missouri.  —  See  Brewer  z/.  Swartz,  94 

readiness  in  fact,  is  not  sufficient.  Mo.  App.  392. 

933.  1.  Greenville  v.  Greenville  Mew  Jersey,  —  Melick  v,  Foster,  64 
Water  Works  Co.,  125  Ala.  625  \citin^  N.  J.  L.  394. 

4   Encyc.   of   Pl.   and   Pr.  933];  San  9M,    8.  See  Kraft  v.  Rice,  45  N.  Y. 

Francisco   Bridge  Co.    v.    Dumbarton  App.  Div.  569, 

Land,  etc.,  Co.,  119  Cal.  272.  939.     1.  See  Tozer  v,  George,  123 

934.  2.  Johnson  v,  Heaton,  28  Ind.  Cal.  650. 

App.  475;  Romel  v,  Alexander,  17  Ind.  2.  California,  —  Franz  v,  Bieler,  126 

App.  257.  Cal.  176. 

935.  1.  See  Litchfield  Mfg.  Co.  v.  United  States,  —  See  bass  v.  Mutual 
Gallagher,  98  Iowa  390.  Reserve  Fund  L.  Assoc.,  82  Fed.  Rep. 

936.  1.  Greenville  v.  Greenville  792,  holding  that  an  assignment  of  a 
Water  Works  Co.,  125  Ala.  625,  citing  breach  in  the  words  of  the  contract  is 
4  Encyc.  of  Pl.  and  Pr.  935,  and  hold-  good  when  no  question  of  law  |s  fil- 
ing that  wh^re  the  terms  of  a  contract  volved. 
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939.     (2)    When  Negativing  Words  of  Covenant  Insufficient.  — 
See  note  3. 

94 !•     (5)  Breach  Assigned  Not  Narrower  titan    Covenant. — 
See  note  2. 

(6)  Several  Breaches.  —  See  note  3. 

943.  (7)  Contract  for  Payment  of  Money,  — See  note  5, 

944.  8.  Ezecntion.  —  See  note  i. 

y.  Plea  ob  Aksweb  —  2.  Denial  of  Execution.  —  See 
notes  2,  3. 

946.    3.  Want  of  G(miideration  —  Vecesiity  for  and  Hanner  of 
Pleading  —  c.  Under  Statutes.  —  See  note  i. 

Whra  Time  for  Defendant  to  Perform  It  Snell  v,  E.  Tosetti  Brewing  Co.,  71  111. 

Hot  Fixed.  —  A  complaint  seeking  to  App.  650. 

recover  upon  a  contract  for  services  to  3.  Stewart  v.  Thayer,  170  Mass.  560; 
be  performed  by  the  defendant,  but  National  Cash  Register  Co.  v.  Riggs, 
within  no  fixed  time,  sufficiently  alleges  (Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.) 
a  breach  by  alleging  performance  by  716.  But  see  Denney  v.  Stout,  59 
the  plaintiff  and  nonperfoimance  by  Neb.  731,  holding  that  any  affirmative 
the  defendant.  If  the  obligation  of  the  defense  to  the  enforcement  of  aeon- 
defendant  has  not  matured,  it  is  mat-  tract,  such  as  the  rescission  or  modih- 
ter  of  defense.     Crafion  z^.  Carmichael,  cation  thereof,   should  he  pleaded  in 


(Ind.  App.  1902)  64  N.  E.  Rep.  627. 

9«t9,  8.  Staver  Carriage  Co.  v.  Park 
Steel  Co.,  (C.  C.  A.)  104  Fed.  Rep. 
200.  citing  4  Encyc.  of  Pl.  and  Pr.  939, 
940. 

941.  2.  Fairman  v.  Ford,  70  Vt. 
Ill,  holding  that  under  a  declaration 


the  answer. 

In  Texae  if  the  defendant  desires  to 
show  that  the  written  contract  pleaded 
does  not  embrace  the  entire  terms  of  a 
contract,  he  should  allege  such  fact  in 
his  pleading,  and  further  allege  (hat  it 
was  omitted  through  either  fraud,  acci- 


alleging  that  the  defendant  undertook  dent,  or  mistake.  Janes  v.  Ferd-Hein 
to  lay  tin  upon  the  plaintif!*s  roof  Brewing  Co.,  (Tex.  Civ.  App.  1897)  44 
*•  well,  carefully,  and  skilfully,  shut-  S.  W.  Rep.  896;  Sanborn  v.  Plowman, 
ting  out  all  rain  and  water,"  evidence  13  Tex.  Civ.  App.  95. 
could  not  be  given  to  show  that  the  Showing  Special  Instead  of  Implied  Con- 
defendant  undertook  to  keep  out  the  traot.  —  In  an  action  upon  quantum 
rain  absolutely,  but  that  the  allegation  meruit  to  recover  for  the  services  of  a 
imported  only  a  contract  to  keep  out  minor,  the  defendant  may  prove,  under 
the  rain  as  completely  as  the  construe-  a  general  denial  and  allegation  of  pay- 
tion  of  the  roof  would  permit.  ment,  a  written   agreement   made  by 

8.  Pryorr.  Kansas  City,  153  Mo.  135.  the  minor  and  subsequently  ratified. 

943.  5.  Franz  v.  Bieler,  126  Cal.  It  is  not  necessary  that  the  agreement 
176,  holding  that  nonpayment  need  be  be  set  forth  in  the  answer.  McDonald 
alleged  only  in  cases  of  contracts  for  v.  Sargent,  171  Mass.  492. 
the  payment  of  money  only,  that  is.  Showing  that  Contract  Was  Not  Per- 
contracts  which  can  be  broken  in  no  sonal.  —  Where  the  declaration  does 
other  way  than  by  nonpayment,  not  aver  that  the  contract  was  in  writ- 
Hurley  V.  Ryan,  119  Cal.  71.  ing  or  set  it  out  verbatim,  and  the  plea 

Contra.  —  In  Connecticut,  in  an  action  is  the  general  issue,  without  denying 
to  recover  for  professional  services,  it  the  execution  of  the  contract,  the  de- 
is    not    essential    to    allege   that    the  fendant  may   nevertheless  prove  that 


debt  remains   unpaid.     Morehouse  v. 
Throckmorton,  72  Conn.  449. 

944.  1.  See  Fuqua  v,  Pabst  Brew- 
ing Co.,  (Tex.  Civ.  App.  1896)  36  S.  W. 

Rep.  479. 

2.  niinoit  —  Verlflcation  of  Plea.  — 
Without  plea  verified  by  affidavit,  evi- 
dence cannot  be  introduced  tending  to 
disprove  the  execution  of  a  contract. 


the  contract  was  not  a  personal  one  on 
his  part.  Armstrong  v.  Andrews,  109 
Mich.  537. 

946.  1.  InsnAoiency  of  Considera- 
tion.—  In  New  Jersey,  under  the  stat- 
ute providing  that  in  an  action  upon  a 
sealed  instrument  any  party  may  plead 
and  set  up  as  a  defense  thereto  the 
want  or  failure  of  consideration,  a  pica 
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946.     d.   Under  Code  — Whei^  Heeesiary  to  Plead. — See  notes  2,  3. 
948.     How  to  state  Want  of  Goniideration.  —  See  note  I. 

Honezisteiioe  of  Consideration  for  Gontraet*  —  See  note  2. 

049.    4.  Failure  of  Conuderation  —  b.  Und^r  Statutes  — 

(i)  Necessity  of  Pleading.  —  See  note  7. 

950.     (2)  How  Pleaded.  —  See  note  i. 

9S1  •  (4)  Showing  Partial  Failure  under  Plea  of  Total  Failure. 
—  See  note  2. 

challenging  the  sufficiency  of  the  con-  fense  of  no  consideration  pleaded  in 
sideration  as  set  forth  in  the  agree-  general  terms  is  good  in  the  absence 
ment  is  not  proper,  as  the  remedy  is  of  objection  by  the  plaintiff.  Clark  v. 
by  demurrer  or  plea  of  non  est  factum,  Clark,  9  Ohio  Cir.  Dec.  476. 
Raritan  R.  Co.  v,  Middlesex,  etc.,  Trac-  In  Totidem  Verbis.  —  Though  the  an- 
tion  Co..  (N.  J.  1902)  51  Atl.  Rep.  623.  swer  does  not  set  up  in  so  many  words 
946.  2.  Recknagel  v.  Steinway,  58  Ihat  there  was  a  **  want  of  considera- 
N.  Y.  App.  Div.  352;  Mutual  L.  Ins.  tion  "  or  a  *' failure  of  consideration,*' 
Co.  V.  Yates  County  Nat.  Bank,  35  N.  it  is  sufficient  if  it  sets  up  facts  which 
v.  App.  Div.  218.  go  to  sustain  such  a  defense.  Duck- 
In  8onth  Carolina  it  seems  that  while  worth  v.  McKinney,  58  S.  Car.  418. 
failure  of  consideration  of  an  obliga-  2.  Dalrymple  v.  Wyker,  60  Ohio  St. 
tion  under  seal  may  be  set  up  as  a  de-  108,  citing  4  Encyc.  of  Pl.  and  Pr. 
fense  to  an  action  on  such  an  instru-  948. 

ment,  yet  want  of  consideration  cannot,  949*    7.  Plea  Baisad  on  Appeal.  —  In 

as   the  seal   imports  a  consideration.  Texas  the  plea  of  failure  of  considera- 

Duckworth  v,   McKinney,   58  S.  Car.  tion  may  be  set  up  on  a  trial  de  novo  in 

418.  the  County  Court,  though  not  pleaded 

8.  Greer  v,  Latimer,  47  S.  Car.  176;  in  the  justice's  court.     McDonald  v, 

Griffith  V.  Wright,  21  Wash.  494,  both  Young,  (Tex.  Civ.  App.  1897)41  S.  W. 

cases  citing  4  Encyc.  op  Pl.  and  Pr.  Rep.  885. 

946.  Where  the  Failure  of  Consideration  Is 
Where  the  Defendant  Has  Pleaded  a  Total,  as  where  nothing  of  value  has 
Written  Instnunent  in  defense,  the  been  received  by  the  defendant  under 
plaintiff,  though  he  has  not  served  and  it  and  the  plaintiff  cannot  perform  it, 
filed  an  affidavit  denying  the  instru-  no  notice  of  rescission  is  required,  but 
mentor  the  existence  of  any  considera-  the  defendant  may  plead  want  or  faiU 
tion  therefor,  may  nevertheless  by  ure  of  consideration.  Russ  Lumber, 
evidence  controvert  the  instrument  etc.,  Co.  v,  Muscupiabe  Land,  etc., 
upon  any  and  all  grounds,  including  Co.,  120  Cal.  521. 
want  of  consideration,  except  that  he  9^0.  1.  Port  Huron  Engine,  etc., 
cannot  controvert  its  due  execution  or  Co.  v.  Clements,  113  Wis.  249,  quoting 
its  genuineness.  Brooks  v.  Johnson,  4  Encyc.  of  Pl.  and  Pr.  947,  948,  950. 
122  Cal.  569.  Plea  Snlfioiently  Showing  Fidlxire  of 
948.  1.  Eagle  Ins.  Co.  v.  Blymyer,  Consideration  Illnstrated. —  In  an  action 
10  Ohio  Dec.  417,  quoting  4  Encyc.  of  upon  a  note,  allegations  in  the  answer 
Pl.  and  Pr.  947,  948,  and  holding  that  that  the  note  was  executed  as  merely 
the  defense  of  no  consideration  to  a  collateral  security  for  the  payment  of 
note  pleaded  in  general  terms  may  be  court  costs  which  were  otherwise  se- 
required  by  the  plaintiff  to  be  made  cured  by  a  cost  bond,  and  that  the 
more  definite  by  a  statement  of  the  giving  of  the  note  in  no  way  prevented 
facts  upon  which  the  defense  is  based;  the  plaintiff  from  collecting  the  debt 
Griffith  z/.  Wright,  21  Wash.  494,  hold-  before  the  note  became  due,  negative 
ing,  however,  that  '*  while  the  formula  the  idea  that  the  execution  of  the  note 
alleging  that  a  promissory  note  is  with-  was  in  consideration  of  an  extension 
out  consideration  is  justly  subject  to  of  time  for  the  payment  of  the  debt, 
the  criticism  that  the  statement  may  and  sufficiently  show  failure  of  con- 
be  a  conclusion  of  law,  yet  it  may  also  sideration.  McDonald  v.  Young,  (Tex. 
be  construed  as  an  issuable  fact  where  Civ.  App.  1897)  41  S.  W.  Rep.  885. 
the  patties  go  to  trial  and  place  such  See  also  Forgotston  v.  Cragin,  62  N. 
construction  upon  it.**  Y.  App.  Div.  243. 
"^i^ver  of  Objeetion. — In  Ohio  a  de-  951.    2.  See    Russ    Lumber,    etc., 
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953.  5.  Illegality  of  ConiideratioiL  —  b.  Under  Statutes.  — 
See  note  i. 

niegallty,  How  SUtad.  —  See  note  2. 

7.  Vonperformanoe  by  Plaintiff  —  Vooenlty  of  PlMdlng. — 
See  note  3. 

How  Pleaded.  —  See  note  4. 

Co.  V.  Muscupiabe  Land,  ^tc,  Co.,  120  give  a  bond  which  was  necessary  to 
Cal.  521,  holding  ihat  a  failure  of  con-  consummate  the  contract  cannot  be 
sideration,  either  total  or  partial,  may  shown  by  the  defendant  under  a  gen- 
be  pleaded  as  a  defense  to  an  action 
upon  a  promissory  note,  either  wholly 
ox  pro  ianto, 

w53.     1.  Kansas.  —  See    Missouri, 
etc.,  R.  Co.  V.  Bagley,  60  Kan.  424. 

Missouri,  —  McDearmott    u,    Sedg- 


eral  denial,  where  such  requirement 
as  to  the  bond  does  not  appear  from 
the  complaini. 

In  Miohigan,  where  the  plainti£F  seeks 
to  recover  according  to  the  terms  of  a 
written  contract,  it  is  competent  for  the 

wick,   140  Mo.    172.     But  see  School    defendant  to  show,  under  the  general 

Dist,.  V,  Sheidley,  138  Mo.  672.  issue,   that  the  contract  has  not  yet 

Where  Illegality  Is  Evident.  —  A  de-    been    completed.     Brown    v,    Kriser, 

fendant  cannot  take  advantage  of  the    (Mich.  1902)  89  N.  W.  Rep.  51. 

fact  that  a    contract    which    he    has        Honperformanoe  as  to  a  Partionlar  Part 

entered  into  is  illegal  without  pleading    of  the  contract  cannot   oe  shown  by 

such  defense,   except  in   those   cases    the  defendant  under  a  general  denial. 

where  the  contract  itself,  or  the  testi-    Brush  Electric  Light,  etc.,  Co.  v.  Mont- 

mony  offered  to  establish  its  existence     gomery,  114  Ala.  433. 

or  10  support  some  other  issue,  shows        When  Pefbnse  of  Honperformanoe  Vna- 

that  it  is  illegal.     Jefferson  v.  Burhans,    vailable.  —  A  party  to  a  contract  whose 

(C.  C.  A.)  85  Fed.  Rep.  949;  Wright  v.     failures  to  perform  it  have  contributed 

Ciidahy,  168  111.  86.  to  the  failures  of  the  other  party  to 

InvaUdity.   —   The    defense    of    in-    perform  cannot  urge  that  the  failures 

validity  is  not  available  under  a  gen-    of  the  latter  are  an  absolute  defense  to 

eral    denial,    but    must    be    pleaded. 

Keams  v.  New  York,  etc..  Ferry  Co., 

(Siipm.  Ct.  App.  T.)  19  Misc.  (N.  Y.) 

19. 
S.  Barber    Asphalt    Paving    Co.    v. 

Boisford,  56  Kan.  532. 
Fraud,  as  a  defense  to  an  action  on  a 

contract,  cannot  be  pleaded  in  general 

terms,  but  the  facts  from  which  the 

inference  of   fraud    may   be  deduced 

should   be  stated.     Eccardt  v.  Eisen- 


an  action  brought  by  him  to  recover 
for  partial  performance.  Delafield  v, 
Westfield.  41  N.  Y.  App.  Div.  24. 

4.  Philip  Schneider  Brewing  Co.  v. 
American  Ice  Mach.  Co.,  (C.  C.  A.)  77 
Fed.  Rep.  138;  U.  S.  v.  Dixey,  71  Fed. 
Rep.  846.  See  also  Loucheim  v.  Ma- 
guire,  6  Pa.  Super.  Ct.  635. 

]>efendant  Bound  by  Facts  Pleaded. — 
Where  the  defendant  makes  specific  the 
items  wherein  he  contends  that  the 
hauer.  74  N.  Y.  App.  Div.  3$:  Fire  Ex-  plaintiff  has  failed  to  perform,  he  must 
tinguisher  Mfg.  Co.  v.  Perry,  8  Okla.  in  his  proof  be  held  to  the  particular 
429.     See  also  Fraud.  matter  so  pleaded,  and  will  not  be  per- 

3.  Lozier  v,  Hannan,  12  Colo.  App.  mitted  to  avail  himself  of  a  general  de- 
59:  Ottawa  Tribe  No.  15  v,  Munter,  60  nial  for  the  purpose  of  proving  that  the 
N.  J.  L.  459:  Joske  V.  Pleasants,  15  plaintiff  has  failed  in  some  other  partic- 
Tex.  Civ.  App.  433,  holding  that  a  ular  not  named.  Mutual  L.  Ins.  Co. 
failure  on  the  part  of  the  plaintiff  to    v,  Dingley,  (C.  C.  A.)  100  Fed.  Rep.  408. 
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CONTRIBUTORY  NEGLIGENCE. 

1.    I  Deglaeatiov  OB  CoMPLAiVT  —  1.  Vegativing  Contribu- 
tory Negligence.  —  See  note  i. 
4.    2.  Different  Doctrine  in  Some  States.  —  See  note  2^ 

1.    1.  The  Deolaration  Heed  Hot  Vega-  the  plaintiff  was  in  the  exercise  of  ordi- 

tiye  Gontribatory  Keg^Ugenoek  —  Berry  v.  nary  care  for  his  own  safety. 

Lake  Erie,  etc.,  R.  Co.,  70  Fed.  Rep.  In  Gerlee  v,  Fancher,  158  111.  375,  the 

193.     See  also  Evans  v.  Lake  Erie,  etc.,  court  staled:  "  It  is  the  well-settled  rule 

R.  Co.,  78  Fed.    Rep.   782;    Clark   v.  in  this  state  that  before  a  plaintiff  can 

Canadian  Pac.  R.  Co.,  69  Fed.  Rep.  recover  damages  for  an  injury  caused 

543.  by  the  defendant's  negligence  he  must 

Authoritatiye  Expresiioiis — California,  aver  and  prove  the  absence  of  contribu- 

—  In   Matthews  v.  Bull,  (Cal.  1897)47  tory  negligence  on  bis  own  part,"  but 

Pac.  Rep.  773,  which  was  an  action  for  held   that  a  declaration   which  avers 

personal  injuries,  the  court  said:    "In  facts  from  which  the  plaintiff's  freedom 

this  state  the  law  seems  to  be  settled  from  contributory  negligence  may  be 

that  in  this  class  of  cases  it  is   not  inferred  will  be  deemed  sufficient  after 

necessary  to  allege  in  the   complaint  verdict. 

that  the  injury  was  done  without  fault  Minnesota.  —  Thompson    v.    Great 

or  negligence  on  the  part  of  the  plain-  Northern  R.  Co.,  70  Minn.  ai9,  quoting 

tiff."  5  Encyc.  of  Pl.  and  Pr.  i. 

Indiana,  —  In    Baltimore,    etc.,    R.  Montana. — Cummings    v.    Helena, 

Co.  7/.  Young,  146  Ind.  377,  the  court,  etc..  Smelting,  etc.,  Co.,  26  Mont.  434. 

citing  5  Encyc.  of  Pl.  and  Pr.  7,  said:  New    Hampshire.  —  Valley   v.   Con- 

*'  The   general  allegation  of   freedom  cord,  etc.,  R.  Co.,  68  N.  H.  546. 

from  fault    *    ♦    ♦     has  always  been  New  Jersey.  —  Purcell   v.    Paterson, 

held  sufficient  in  this  state."  etc..  Gas,  etc.,  Co.,  (N.  J.  1902)  53  Atl. 

In  the  Federal  Coorts.  —  In  Berry  v.  Rep.  235,  holding  that  if  the  declara- 

Lake  Erie,  etc.,  R.  Co.,  70  Fed.  Rep.  tion  does  not  show  affirmatively  that 

193,  the  court  said:    *'  It  is  too  firmly  the  plaintiff  was  guilty  of  contributory 

settled   by   repeated   decisions  in  the  negligence  it  is  sufficient.     See  also 

federal  courts  to  be  longer  open   for  Warshawsky  v.  Raritan  Traction  Co., 

question  here  that  in  actions  for  per-  (N.  J.  1902)  52  Atl.  Rep.  296. 

sonal  injuries  the  plaintiff  is  not  re-  Tennessee.  —  Illinois  Cent.  R.  Co.  v, 

quired     ♦     *     ♦     to    prove   freedom  Davis,  104  Tenn.  442. 

from   contributory   negligence,"   and,  Texas.  —  Where  the  facts  alleged  do 

**  he  is  under  no  obligation  to  aver  it."  not  develop  contributory  negligence  it 

Prevalence  of  the  Bole — California, —  is   unnecessary  for  the  complaint  to 

Matthews  v.  Bull,  (Cal.  1897)  47  Pnc.  allege  the  exercise  of  due  care  on  the 

Rep.  773.  part  of  the  plaintiff.     Galveston,  etc., 

Connecticut.  —  In    Brockett    v.    Fair  R.  Co.  v.  Bohan,  (Tex.  Civ.  App.  1898) 

Haven,  etc.,  R.  Co.,   73  Conn.  428,  it  47  S.  W.  Rep.  1050. 

was  held  that  in  a  complaint  sounding  Virginia.  —  Winchester    v.   Carroll, 

in  tort,  to  recover  for  an  injury  due  to  99  Va.  727. 

the  negligence  of  another,  a  direct  alle-  fVasAinj^n.  —  Johnson    v.   Belling- 

gat  ion  that  the  injury  was  caused  by  ham  Bay  Imp.  Co.,  13  Wash.  455. 

the  defendant's  negligence  involves  the  4.    8.  Plaintiff   Xiut  ITe^tive   Oon- 

allegation  that  the  negligence  of  the  tribntory    Kegligenoe — Indiana  —  Rule 

plaintiff  did  not  contribute  to  the  in-  Changed  by  Statute.  —  In   Indianapolis 

jury.  St.  R.  Co.  v.  Robinson,  157  Ind.  232, 

Illinois.  —  In  Chicago,  etc.,  R.  Co.  the  court  quoting  5  Encyc.  of  Pl.  and 

V.  Eselin,  86  111.  App.  94.  it  was  held  Pr.   i,  held  that   Laws  Ind.  (1899),  p. 

0at  the  complaint  should  allege  that  58  (Horner'4  ^ti^t.  Ind.  1901,  §  a84a), 

Jqpp.  Pl.  *  Pr.-5i  m\ 
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7«     Snfldonej  of  Oensral  AyeroMnti.  —  See  note  I. 

providiag  that  the  plaintiff  in  an  action  declaration  failed  to  negative  contribu- 
tor personal  injuries  need  not  allege  tory  negligence,  such  omission  is  cured 
or  prove  the  want  of  contribucory  neg-  by  verdict. 

ligence,  and  that  contributory  negli-  In  Aetions  fiir  Iiguriet  to  Iniiuiti  ^  Z^w^ 
gence  is  made  a  matter  of  defense  Care  on  Part  of  Child  Only.  —  In  El- 
provable  under  the  general  denial,  is  wood  v,  Addisgn,  26  Ind.  App.  28,  it 
not  in  violation  of  Const.  Ind.,  art.  4,  was  held  that  where  the  complaint 
S  22,  which  prohibits  the  passage  of  alleges  that  the  child  was  seven  years 
local  or  special  laws  regulating  the  of  age  and  without  fault,  and  there  is 
practice  in  courts  of  justice;  and  that  no  averment  from  which  it  can  be  said 
under  such  act  it  is  not  necessary  to  as  a  matter  of  law  thai  the  child  was 
aver  freedom  from  contributory  negli-  sui  juris^  the  complaint  need  not  aver 
gence.  See  also  to  the  same  effect  facts  from  which  it  can  be  determined 
Frank  Bird  Transfer  Co.  v.  Krug,  (Ind.  that  he  did  not  comprehend  the  danger 
App.  1902)  65  N.  E.  Rep.  309;  Evans-  to  which  he  was  exposeo,  since  it  is  for 
ville  V.  Christy,  (Ind.  App.  1902)  63  N.  the  jury  10  determine  whether  he  was 
E.  Rep.  867;  Indianapolis  St.  R.  Co.  v,  sui  juris, 

Robinson,  157  Ind.  414;  Southern  In-  In   Elwood   Electric   St.   R.   Co.    v. 

diana  R.  Co.  v,  Peyton,  157  Ind.  690.  Ross,  26  Ind.  App.  258,  it  was  held 

Iowa.  —  Decatur     v.    Simpson,    115  that  a  child  four  years  and  nine  months 

Iowa  348.  old  was  non  sui  juris  ^  the  court  saying: 

Oklahoma,  —  In  Guthrie  v.  Nix,  3  *'  It  is  an  ancient  rule,  sustained  by 
Okla.  136,  it  is  held  that  as  Code  Civ.  the  great  weight  of  authority,  that  con- 
Pro.  Okla.  was  adopted  from  the  state  tributory  negligence  cannot  be  imputed 
of  Indiana,  the  settled  rules  of  interpre-  to  a  child  when  of  such  lender  years, 
tation  and  construction  applied  to  it  and  that  it  is.  by  legal  presumption, 
by  the  Supreme  Court  of  that  state  incapable  of  judgment  or  discretion.'* 
are  adopted  and  applied  as  the  proper  Allegations  that  the  defendants 
rules  of  interpretation  and  construe-  through  their  agent  permitted  the 
tion  in  courts  in  this  territory,  and  that  plaintiff,'  who  was  sixteen  years  old,  a 
therefore  in  an  action  for  personal  in-  person  of  inexperience,  ignorance,  and 
juries  the  complaint  must  negative  incapacity  in  respect  to  the  danger  of 
contributory  negligence.  the  machinery,  to  be  and  remain  alone 

Freedom  from  Contributory  Negligenoe  for  several  hours  in  close  proximity 

Shown  by  Faots.  —  In  Pittsburgh,  etc.,  thereto  while  the  same  was  in  motion, 

R.  Co.  V.  Welch,  12  Ind.  App.  433,  it  were  held  to  be  sufficient  to  negative 

was  held  that  where  the  facts  show  that  contributory    negligence.      White    p. 

the  plaintiff  was  without  fault  he  need  San  Antonio  Water  Works  Co.,  9  Tex. 

not  directly  negative  contributory  neg-  Civ.  App.  465. 

Hgence.  In  South  Covington,  etc.,  St.  R.  Co. 

But  a  statement   that  the    injured  v,    Herrklotz,  104  Ky.  400,  it  is  held 

party  was  violently  thrown  from  a  hack  that  erroneously  sustaining  a  demurrer 

by  reason  of  the  negligence  of  appel-  to  the  plea  of  contributory  negligence 

lant  in  the  management  of  the  horses  is  harmless  where  the  evidence  shows 

nnd  vehicle  is  held  to  be  an  insufficient  that  the  plaintiff  was  a  child  incapable 

showing    in    this    respect.      Wahl    v.  of  such  negligence. 

Shoulders,  14  Ind.  App.  665.  Hegligenoe  of  Druggist.  —  In  lowa^  in 

Iignry  ia  Disaster  of  Groat  Kagnitudo.  an  action  against  a  druggist  for  negli- 

—  In  Franklin   Printing,   etc.,  Co.  v.  gence  in  giving  injurious  medicine  to 

Behrens,  80  111.  App.  3T3,  an  action  for  the  plaintiff,  the  complaint  must  allege 

injuries  received  while  attempting  exit  wantof  contributory  negligence.    Rabe 

from  an  elevator,  the  court  said:  '*  We  v,  Sommerbeck,  94  Iowa  656. 

do  not  think  that  the  declaration  was  7.     1.  In   support  of    the  text   see 

materially    defective    in    omitting    to  Citizens'  St.  R.  Co.  v.  Sutton,  148  Ind. 

aver  that  the  appellee  was  exercising  173;  Sprankle  v.   Bart,  25   Ind.  App. 

ordinary  care  at  the  exact  instant  of  re-  681;  Keeley  Brewing  Co.  v.  Parnin,  13 

ceiving  the  injuries  complained  of."  Ind.  App.  588;  Gregory  v.  Wood  worth. 

Allegations  Snilleient  AJfter  Verdict.—  93  Iowa  246;  Chicago,  etc.,  R.  Co.  v. 

In  Baltimore,  etc.,  R.  Co.  v.  Then,  159  Lagerkrans,  (Neb.  1902)91  N.  W.  Rep. 

111.   535,  it  was  held  that  where  the  358. 
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8.  8.  Overooming  Preminption  Axiiing  from  Facts  —  Prima  Fade 
Vegligenoe.  —  See  note  I. 

Conolvsive  Paets.  —  See  note  2, 

ITegativing    in   General    Ternu.  —  In  knowledge  by  the  servant    must  be 

Chicago,  etc.,  R.  Co.  v,  Thomas,  147  affirmatively  shown.     New   Kcntuclcy 

Ind.  35,  it  was  held  that  an  allegation  Coal  Co.  v.  Albani,  12  Ind.  App.  497. 

that  the  decedent  was  injured  **  while  §.     1.  Prima  Fade  Kegligenoe  Shown 

passing  over   said    crossing    without  by  Faots.  —  In   an   action  tor  injuries 

carelessness  or  negligence  on  his  part,  caused   by   the   fall   of   heavy   timber 

and  while  using  due  care  and  caution/'  wh'ch  had  been  carelessly  and  negli- 

was  insufficient  in   not  showing  that  gently  left  wholly   unsecured   by  the 

care  was  used  before  going  upon  the  defendant  and  its  servants,  an  allega- 

crossing,   but  that   a  general   allega-  tion  that  the  injury  was  received  while 

tion  that  the  injury  was  received  with-  the  plaintiff  "  was  standing  within  one 

out  the  fault  of  the  injured  would  have  or  two  feet  of  said  pile  of  timbers  in 

been  sufficient.  the  exercise  of  due  care/'  is  sufficient 

Where  the  second  paragraph  of  the  to   withstand    the  objection   that    the 

complaint  concludes, "  all  of  which  was  plaintiff  was  not  in  the  exercise  of  due 

done   by  the   defendant   without  any  care  at  the  time  of  the  injury.     Bren- 

fault  on  part  of  plaintiff,"  and  "  all  the  nan  v.  Berlin  Iron  Bridge  Co.,  72  Conn, 

acts  occurred  and  were  done  without  386. 

xhe  fault  of  this  plaintiff,"  it  was  held  In  Cummings  r/.  Helena,  etc.,  Smelt- 

(under  Burns's  Rev,  Stat.  Ind.  1901,  ^  ing,  etc.,  Co.,  26  Mont.  434,  it  was  held 

379,  which  provides  that  pleadings  are  that  although  the  absence  of  contribu- 

to  be  liberally  construed)  that  the  alle-  tory  negligence  need  not  be  pleaded, 

gations  were  sufficient,  though  neither  yet  if  the  complaint  shows  the  proxi- 

paragraph  contained  any  statement  of  male  cause  of  the  injury  to  have  been 

facts  showing  that  the   plaintiff  was  the  act  of  the  plaintiff,  he  must  aver 

not  guilty  of  contributory  negligence,  his  freedom  from   negligence  in   the 

Wabash  R.  Co.  v,  Schultz,  (Ind.  App.  doing  of  Che  act. 

1902)  64  N.  E.  Rep.  481.  Facts  which  show  that  the  plaintiff 

In  an  action  against  a  railway  com-  had  some  knowledge  of  the  danger  will 

pany  for  death  caused  by  alleged  neg-  not  overcome  the  general  allegation, 

tigence  in  running  its  train,  the  plaintiff  Citixens'  St.  R.  Co.  v,  Sutton,  148  Ind. 

need  not  state  the  facts  constituting  173. 

due  care  and  caution  on  the  part  of  the  And    see    Brennan  v,    Berlin    Iron 

deceased.      Winifred    v.    Rutland   R.  Bridge  Co.,  72  Conn.  386;  D.  H.  Davis 

Co.,  71  Vt.  48.  Coal   Co.    V,   Polland,    158   Ind.   607; 

In  Chicago,  etc.,  R.  Co.  v.  Putnam,  Cleveland,  etc.,   R.  Co.  v.  Griffin,  26 

45  Neb.  440,  it  was  held  that  the  plain-  Ind.   App.  368;  Hopkins  c.  Boyd,  18 

tiff  need  noc  allege  the  particular  pre-  Ind.  App.  63;  Frank  Bird  Transfer  Co. 

cautions  taken  by  him  to  avoid  injury,  v,   Krug,   (Ind.   App.  1902)  65    M.   E. 

But    in    Cincinnati,    etc.,    R.   Co.    v.  Rep.  309;  Homan  v,  Franklin  County, 

Vogbt,  26  Ind.  App.  665,  it  was  held  98  Iowa  692;  Birmingham  v,  Duluth, 

that  where  the  concluding  part  of  each  etc..  R.  Co.,  70  Minn.  474. 

paragraph  states  that  the  accident  was  For   Iigaries   to  InfiuiU.  —  In    Lake 

caused  by  the  wrongfulness,  careless-  Erie,  etc.,  R.  Co.  v,  Mackey,  53  Ohio 

ness,  and  negligence  of  the  defendant,  St.  370.  it  was  held  that  an  averment 

without  any   fault    on   the   plaintiff's  that  the  plaintiff  was  a  boy  nine  years 

part,  and  the  averments  are  not  in  any  of  age  and  that  he  was  of  immature 

way  connected  with  the  specific  acts  judgment  was  sufficient  to  rebut  any 

of  negligence  charged,  they  do  not  in  presumption    of    contributory    negli- 

any  way  aid  the  complaint.  gence  arising  from  the  facts  alleged. 

IVant  of  Knowledge,  —  In  Indiana  it  2.  Faots  Showing  Ck>ntribntory  KegU- 
has  been  held  that  where  recovery  is  genoe  Gonoloiively.  —  Decatur  v.  Stoops, 
sought  for  a  master's  negligence  in  ref-  21  Ind.  App.  401,  wherein  the  court 
erence  to  a  safe  place  and  appliances,  cited  5  Encvc.  of  Pl.  and  Pr.  8,  and 
in  addition  to  the  general  averment  of  held  that  an  allegation  that  the  plain- 
freedom  from  negligence  on  the  part  tiff  was  free  from  fault  must  be  con- 
of  the  injured  servant  and  knowledge  trolled  by  the  fact  which,  specially 
pf  the  defect  by  tl^e  toaster,  want  of  pleaded,  showed  to  the  contrary.    Sec 

809 


8-11  CON  TRIE  UTOR  Y  NEGLIGENCE,  Vol.  V. 


8.  4.  Averring  Due  Care  on  Part  of  Others  than 
See  note  3. 

9.  6.  Wilful  Wrongs.  —  See  note  2. 

10.  n.  Dexubsbb.  —  See  note  i. 

ni.  Plea  ob  Abbweb  —  1.  Oeneral  Denial.  —  See  note  4. 

11.  See  note  i. 

also  Wolfe  v,   Peirce,   24    Ind.   App.  of  contributory  negligence  has  been 

684.  changed   by  statute   in  Indiana.     See 

In  Pittsburgh,  etc.,  R.  Co.  v.  Martin,  supra,  I.  2.  Different  Doctrine  in  Some 

157  Ind.  216,  it  was  held  that  a  general  States^  note  2. 

allegation  that  the  plaintiff  was  free  10.     1.  DemiUTer  to  Complaint  flhow- 

f rom  contributory  negligence  is  suffi-  lag  Gontribntory  Bogligonoo.  —  Abrams 

cient,    unless   the    specific    averments  z/.  Waycross,  114  Ga.  712;  Stillwell  v. 

show   such  general    averment    to   be  South  Louisville  Land  Co.,  (Ky.  1900) 

false.  58  S.  W.  Rep.  696. 

In  Louisville,  eic,  R.  Co.  v.  Tread-  In  Smith  v.  Southern  R.  Co.,  129  N. 

way,    142   Ind.   475,  it    was  held  that  Car.  374,  it  was  held  that  the  question 

specific  statements  as  to  the  conduct  of  of  contributory  negligence  cannot  be 

the  plainiiff  were  sufficient  to  overcome  raised  by  demurrer, 

a  general  allegation   that  she  was  in-  Failare  to  Obtain  Knowledge  of  Dofaet 

jured    without  fault  or  negligence  on  in  Applianoo.  —  In  an  action  by  a  brake- 

her  part.  man  for  injuries  received  on  account  of 

Where  •  Contribntory  Negligenoe  Jfeed  defective  appliances  for  coupling  cars, 

Kot  Be  Negatived.  —  In  a  state  ifhere  a  complaint  which  alleged  that  when 

the  plaintiff  is  not  required  to  negative  injured   the   plaintiff   was   in  the  d is- 

contributory   negligence    it   was  held  charge  of  his  duties  and  exercising  due 

that  if  the  facts  in  the  complaint  do  not  care  and  that  he  had  no  knowledge  of 

show  conclusively  as  a  matter  of  law  the  defect,  is  not  on  general  demurrer 

that  the   plaintiff   was  guilty  of  con-  open   to  the  objection  that  it  fails  to 

tributory  negligence,  the  complaint  is  allege  that  the  plaintiff  could  not  have 

good.     Lydecker  v.  St.  Paul  City  R.  obtained  such  knowledge  by  the  exer- 

Co.,  6t  Minn.  414.  cise  of   ordinary  care  and   diligence. 

6.    8.  Negativing  Negligenoe  of  Third  .  Denver,  etc  ,  R.  Co.  v.  Smock,  23  Colo. 

Pertoni.  —  In  Elenz  f/.  Conrad,  115  Iowa  456. 

183,  an  action  for  injuries  received  by  4.  Mnst   Be    Spedally    Pleaded.  —  In 

a  wife  while  riding  In  a  wai^fon  which  Alabama  Midland  R.  Co.  v,  Johnson, 

her  husband  was  driving,  it  was  held  123  Ala.  197,  it  was  held  that  contribu- 

that    contributory   negligence   of    the  tory    negligence     must     be    specially 

husband  need  not  be  denied.  pleaded,  that  where  the  cause  is  tried 

In  Birmingham   o.   Duluth,  etc.,  R.  upon   the   general   issue  contributory 

Co.,  70  Minn.  474,  it  was  held  that  the  negligence   is   not  in   issue,  and  that 

allegations  of   the  complaint  did  not  such  issue  cannot  be  raised  on  appeal, 

show  that  the  injuries  were  caused  by  See  also  Willis  v.  Perry,  92  Iowa  297; 

the  negligence  of  a  fellow  servant.  Texas,  etc.,  R.  Co.   v.  Johnson,  (Tex. 

9.    2.  Wilfol    Negligenoe.   —    Balti-  Civ.  App.  1896)  34  S.  W.  Rep.  186. 

more,  etc.,  R.  Co.  v.  Keck,  84  111  App.  Imputed  Negligenoe.  —  In    Evans    v. 

159,   affirmed  185   111.  400;  Cleveland,  Lake   Erie,  etc.,  R.  Co.,  78  Fed.  Rep. 

etc.,    K.   Co.  V.   Miller,  149  Ind.  490;  782,  it  was  held  that  an  answer  setting 

Miller  v.  Miller,  17  Ind.  App.  611.  up  the  negligence  of  the  driver  of  a 

A  complaint  alleging   that   the  de-  vehicle  as  the  proximate  cause  of  the 

fendant  negligently  sold  cartridges  to  injury  is  demurrable, 

a  minor,  and  that  one  of  the  cartridges  II.     1.  In  Canadian  Pac.  R.  Co.  v. 

exploded    causing     the    injury    com-  Clark,  (C.  C.   A.)  73  Fed.  Rep.  76,  it 

plained    of,  does   not    show   a   wilful  was  held  that  in  an  action  against  a 

wrong   relieving   the   plaintiff  of  the  corporation  for  injuries  received  by  the 

burden  of  denying  contributory  negli-  negligent  acts  of  its  servants,  the  de> 

gence.     Gartin  v.   Meredith,  153  Ind.  fendant  under  the  plea  of  not  guilty 

16.  may  show  that  the  injury  was  due  to 

The  rule  as  to  (he  allegation  of  want  the  plaintiff's  negligence,    ^ee  also  Iq^ 
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13.    2.  Confenion  and  Ayoidanoe.  —  See  note  i. 

3.  Averment  of  Facts.  —  See  note  3. 
13,    4.  Defense  Available  Without  Plea.  —  See  note  i. 

IV.  BepLT  —  When  Keoeiaary.  —  See  note  2. 

dianapoHs  St.  R.  Co.  v,  Robinson,  157  plaintiff's    intestate     himself/'    suffi- 

Ind.  414.  ciently  raises  the  issue  of  contributory 

Indiana  Statnte.  —  Laws  Ind.  (1899),  negligence, 

p.  58,  makes  contributory  negligence  a  But  in  Chesapeake,  etc..  R.  Co.  v. 

m'dtter  of  defense  under  the  general  Smith,  loi  Ky.  104,  it  was  held  that  a 

denial.     Southern   Indiana  R.   Co.  v,  general    plea    of    contributory    negli- 

Peyton,  157   Ind.  690.     See  supra^   1.  gence  is  sufficient,  without  the  allega- 

2.   Different  Doctrine   in   Some   States^  lion  of   facts  constituting  such   negli- 

note  2.  gence. 

General  Denial  and  Special  Plea. —  An  13.    1.  Missouri,    etc.,    R.    Co.    v. 

answer  which  contains  a  general  de-  Jamison,  12  Tex.  Civ.  App.  689;  Clark 

nial  and  sets  up   contributory  negli-  v.  Oregon  Short  Line  R.  Co.,  20  Utah 

gence  and  the  negligence  of  a  third  401 ;  Bunnell  v.  Rio  Grande  Western 

party  is  demurrable.     Levy  v,  Metro-  R.  Co.,  13  Utah  314. 

politan  St.  R.  Co.,  (N.  Y.  City  Ct.  Gen.  See  contra^  Alabama  G.  S.  R.  Co.  v. 

T.)  34  Misc.  (N.  Y.)  220.  Burgess,  114  Ala.  587,   wherein   it  is 

Where  a  special  plea  of  contributory  held  that  if  there  is  no  plea  of  con- 
negligence  is  followed  by  the  general  tributory  negligence  the  question  of 
denial  no  act  can  be  proved  that  is  not  such  negligence  does  not  arise, 
set  up  in  the  special  plea.  Texas,  etc.,  In  Birmingham  R.,  etc.,  Co.  v.  City 
R.  Co.  V.  Johnson,  (Tex.  Civ.  App.  Stable  Co.,  119  Ala.  615,  it  was  held 
1896)  34  S.  W.  Rep.  186.  that  contributory  negligence  cannot  be 

13.    1.  See  in  support  of  the  text,  the  subject  of    a  charge  to  the  jury 

Louisville,   etc.,    R.    Co.   v,    Marbury  where  it  is  not  pleaded  as  a  defense. 

Lumber  Co.,   125   Ala.  260,  quoting  5  2.  Florida    Statute.  —  In    Green    v, 

Encyc.  of  Pl.  and  Pr.  ii.  Sansom,  41  Fla.  94,  it  was  held  that  in 

In  Fowler  t7.  Brooks,  65  Kan.  861,  70  an  action  for  personal  injuries  where 

Pac.  Rep.  600,  it  was  held  that  where  the  defendant  pleads  that  the  injury 

the  defendant  denied   negligence  and  was  caused  by  the  negligence  and  im- 

also  pleaded  contributory  negligence,  proper  conduct  of  the  plaintiff  the  gen- 

the   latter   plea  did   not  admit   negli-  eral   replication  provided  for  in  Rev. 

gence.  Stat.  Fla.,  §  1055,  was  sufficient. 

Confeetion  of  Culpable  Negligence.  —  In  Kentnoky  Statute.  —  In  Gore  v,  Illinois 

Leavenworth  Light,  etc.,  Co.  3'.  Waller,  Central  R.   Co,  (Ky.   1895)  32  S.   W. 

65   Kan.  514,  70  Pac.  Rep.  365,  it  was  Rep.  754,  it  was  held  that  as  Bullitt's 

held  that  a  general  denial  and  the  plea  Civ.  Code  Ky.  (1895),  g  386,  requires 

of  contributory  negligence  are  not  in-  that  '*  judgment  shall  be  given  for  the 

consistent  with   each  other,  and  that  party    whom     the     pleadings    entitle 

the  latter  is  not  a  plea  in  confession  thereto,  though  there  may  have  been  a 

where  accompanied  by  the  former.  verdict  against  him,"  the  appellant's 

8.  In  San  Antonio,  etc.,  R.  Co.  v,  failure  to  deny  the  allegation  of  the 
Belt,  (Tex.  Civ.  App.  1898)  46  S.  W.  answer  which  showed  that  the  injury 
Rep.  374,  it  was  held  that  unless  the  was  the  result  of  the  appellant's  con- 
plaintiff's  petition  shows  that  he  is  tributory  negligence  entitles  the  ap- 
frima  facie  guilty  of  negligence,  or  un-  pellee  to  j  udgment  non  obstante  veredicto, 
less  the  evidence  shows  contributory  Waiver  by  Beply.  —  In  Brown  v. 
negligence  on  his  part,  the  defendant  Seattle  City  R.  Co.,  16  Wash.  465,  it 
to  make  that  defense  must  allege  the  was  held  that  in  an  action  for  personal 
acts  relied  on  as  constituting  con-  injuries  where  the  plaintiff  negatived 
tributory  negligence.  contributory   negligence   in   the  com- 

In  Cogdell  v.  Wilmington,  etc.,  R.  plaint  and  the  defendants  filed  an  an- 

Co.,  130  N.  Car.  313,  it  is  held  that  an  swer,  and  the  plaintiff  did  not  move  to 

answer  which  avers  *'  that  the  death  make  the  answer   more  specific    nor 

of  intestate   was   not  caused  by  any  demur  thereto,  but  replied,  an  objec- 

negligence    of     defendant,    but    was  tion   to  any  evidence  of  contributory 

caused  by  the  negligence  and  fault  of  negligence  on    the  ground    that    the 
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14.    V.  MoTloiTB  OH  Pleabivos  —  3.  In  Amst  of  Jadgment  — 

See  note  4* 

affirmative  defense  in  the  answer  did  may  be  inferred,  it  must  on  motion  in 

not  constitute  a  defense  was  properly  arrest  of  judgment  or  on  error  be  held 

overruled.  to  be  sufficient. 

14.  4.  Rabe  v.  Sommerbeck,  04  In  Decatur  v.  Simpson,  115  Iowa  348, 
Iowa  656.  it  was  held  that  even  after  the  defend- 
In  Gerke  v.  Fancher,  158  111.  375,  it  anfs  demurrer  had  been  overruled  and 
was  held  that  while  the  declaration  he  had  answered,  the  question  of  (he 
fails  10  state  in  terms  thai  the  plaintiff  sufficiency  of  the  complaint  in  this  re- 
was  in  the  exercise  of  due  care,  yet  if  spect  could  be  raised  by  motion  in 
it  states  facts  from  which  the  plaintiff's  arrest.  See  contra^  Baltimore,  etc.,  R. 
freedom  from  contributory  negligence  Co.  v.  Then,  159  111.  535. 


CONVICTS. 

15.    m.  IVDIOTXEirTS  AOAINBT.  —  See  note  3. 

It^.    3.  In    Williams    v.   State,    130  said  sentence  was  yet  in  force  against 

Ala.  31,  it  was  held  that  an  indictment  him,'*  killed  another  person,  was  suffi- 

which    charged    that    the    defendant,  clent  under  a  code  provision  that  "  any 

'*  who   was   then  and  there  a  convict  convict  sentenced  to  imprisonment  for 

sentenced  to  imprisonment  for  life  for  life   who  commits  murder  in  the  first 

murder  in  the  first  degree  in  the  Crimi-  degree  while  such  sentence  remains  in 

nal  Court  of  JeSerson  county,  to  wit,  force  against  him  must  on  conviction 

the  18th  day  of  March,  1899,  and  while  suffer  death." 
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1 7.     I.  JTJBISBICTIOV  at  Law  and  IH  EqVITT  —  PenalUai  and  Fob- 
feitnret.  —  See  note  3. 

Form  of  Action.  —  See  note  4. 

IL  Fedebal  and  State  Jubisdigtion.  —  See  note  5. 

18*     Common-law  Copyright.  —  See  note  2. 

in.  PABTIEB  —  Holder  of  Legal  Title.  —  See  note  5. 

19.    17.  Necessabt  ALLEeATiONS— 2.  Authorship.— See  note  4. 

17.  3.  Ciionit  Conrt.  —  Under  Rev.  against  officers  and  agents  of  the  state 
Stat.  U.  S.,  §  629,  subdiv.  9,  which  to  prevent  them  from  infringing  a  copy- 
vests  in  the  Circuit  Court  original  right  of  the  annotated  statutes  of  such 
jurisdiction  "  of  all  suits  at  law  or  in  state,  although  such  officers  and  agents 
equity  arising  under  the  patent  or  are  acting  under  direct  authority  of  a 
copyright  laws  of  the  United  States,"  state  statute  and  the  matter  constitut- 
such  court  has  jurisdiction  of  a  suit  ing  the  alleged  infringement  is  owned 
under  Rev.  Stat.  U.  S.,  g  4965,  to  re-  and  controlled  by  the  state. 
cover  the  penalty  of  one  dollar  for  1§.  2.  Jewelers' Mercantile  Agency 
every  sheet  of  an  infringing  copy  of  a  v.  Jewelers'  Weekly  Pub.  Co.,  84  Hun 
copyrighted  photograph  found  in  the  (N.  Y.)  12. 

possession  of  the  defendant.     Falk  v.  5.  One  who,  at  the  time  he  applied 

Curtis  Pub.  Co.,  100  Fed.  Rep.  77.  for  and  obtained  a  registry  of  copyright 

Action  for  Damages,  —  An  action  for  of  a  play,  was  neither  the  author  nor 
damages  under  Rev.  Stat.  U.  S.,  g  4966,  proprietor  thereof  cannot  maintain  an 
for  the  alleged  violation  of  a  dramatic  action  for  its  infringement,  nor  can  he 
copyright,  is  not  an  action  to  recover  maintain  an  action  as  trustee  of  the 
a  penalty  or  forfeiture,  and  the  Circuit  proprietor  of  the  manuscript  whenthe 
Court  has  jurisdiction  thereof  under  latter  has  failed  to  perfect  his  copy- 
Rev.  Stat.  U.  S.,  §  629,  subdiv.  9.  right.  Koppel  «/.  Downing,  11  App. 
Brady  v,  Daly,  175  U.  S.  148.  Cas.  (D.  C.)  93. 

4.  Bepleyin.  —  In  Morrison  v.  Petti-  19.  4.  Close  Beprodnotions.  —  Where 
bone,  87  Fed.  Rep.  330,  it  was  held  the  cut  or  engraving  complained  of  is 
that  under  Rev.  Stat.  U.  S.,  §  4965*  ^  close  reproduction  of  the  complain- 
providing  that  the  offender  '*  shall  for-  ant's,  the  bill  will  not  be  dismissed  on 
feit  to  the  proprietor  all  the  plates  "  demurrer,  although  it  is  highly  proba- 
and  sheets  constituting  the  infringe-  ble  that  when  the  proofs  are  taken  it 
ment,  replevin  will  lie  to  obtain  pos-  will  appear  that  the  illustration  alleged 
session  of  sheets  and  plates  infringing  to  be  pirated  was  not  an  original  pro^ 
on  a  copyrighted  photograph.  duction.     Lillard  v.  Sun  Printing,  etc., 

5.  Rev.  Stat.   U.  S.,  1  4966,  confers  Assoc.,  87  Fed.  Rep.  213. 

upon  the  courts  of  the  United  States  Example.  —  In  Falk  z/.  City  Item 
their  only  jurisdiction  in  an  action  be-  Printing  Co.,  79  Fed.  Rep.  321,  it  was 
tween  citizens  of  the  same  state  for  the  held  that  the  petition  In  a  suit  for  in- 
recovery  of  damages  foi  the  unauthor-  fringement  of  a  copyright  in  photo- 
ized  public  performance  and  repre-  graphs  must  aver  the  *'  existence  of 
sentation  of  a  copyrighted  dramatic  facts  of  originality,  of  intellectual  pro- 
composition.  Daly  V.  Brady,  69  Fed.  duction,  of  thought,  and  conception  on 
Rep.  285.  the  part  of  the  author." 

Snit  Against    Offioers   and  Agents  of  Copyright  as  Proprietor.  —  In  a  suit  to 

State.  —  In  Howell  v.  Miller,  (C.  C.  A.)  enjoin  the  alleged  infringement  of  a 

91  Fed.  Rep.  129,  it  was  held  that  the  copyrighted   production,   it  was   held 

federal  court  has  jurisdiction  in  a  suit  that  an  averment  that  the  complainants 
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8.  Cjinpliance  with  Condition!  Precedent.  —  See  note  i. 

V.  Allsgatiohb  avd  Pxoop.  —  See  note  4. 

91 .    YI.  Laches.  —  See  note  5 . 
99.    Vm.  PsvALTiis  Avn  FoBFEiTinuBS.  —  See  note  5. 

were,  prior  to  the  time  of  securing  the  printed  copyrighted  work  has  been  ap- 
copyright,  proprietors  of  the  book  con-  propriated  by  the  defendant  and  so 
taining  the  production  is  a  sufficient  mingled  with  the  original  matter  con- 
averment  of  proprietorship.  Lillard  v,  tained  in  his  publication  that  no  one 
Sun  Printing,  etc.,  Assoc.,  87  Fed.  except  his  own  employees  who  did  the 
Rep.  213.  wrong    could    segregate    the    pirated 

ftchiMt.  —  Where    the    copyrighted  from   the  original    matter,   the   whole 

book  and  the  defendant's  article  com-  work,  or  so  much  of  it  as  is  tainted  by 

plained  of  have  been  filed  with  the  bill  the  unfair  usage,  will  be  enjoined  and 

and  are  referred  to  in  it  ihey  need  not  accounted  for. 

be  set  forth.     Lillard  v.  Sun  Printing,  In   Williams    v.   Smythe,    no  Fed. 

etc.,  Assoc.,  87  Fed.  Rep.  213.  Rep.  961,  where  the  proof  showed  that 

M«  1.  Deposit  of  Copies  with  Li-  the  defendant,  in  making  up  his  direc- 
teariaa.  —  A  bill  10  enjoin  the  defend-  tory,  appropriated  portions  of  the 
ants  from  an  alleged  infringement  of  a  plaintiff's  copyrighted  directory,  a  pie- 
copyrighted  book  must  aver  that  within  liminary  injunction  was  issued  against 
ten  days  after  publication  two  copies  of  the  publication  of  the  whole  directory, 
the  book  were  deposited  in  the  office  of  subject  to  modifications  on  a  showing 
the  librarian  of  Congress.  Burnell  v.  that  the  defendant  had  eliminated  the 
Chown,  69  Fed.  Rep.  993.  matter  which  he  had  appropriated. 

ATormant  of  Complianoo  with  Statuto.  In  an  action  for  the  infringement  of 
—  An  averment  that  the  printed  title  a  copyrighted  photograph,  where  it  is 
was  furnished  to  the  librarian  of  Con-  alleged  that  the  plaintiff  is  the  author, 
gress  and  that  "  thereafter,  within  the  inventor,  designer,  and  proprietor  of 
time  and  in  the  manner  prescribed  by  such  photograph,  proof  that  the  copy- 
law,"  the  plamitff  "  did  all  the  things  righted  photograph  was  printed  from  a 
required  by  law  to  be  done  in  order  to  negative  in  which  a  slight  change  had 
secure  to  himself  the  full  enjoyment  been  made  by  etching  after  photo- 
of  all  rights  and  privileges  granted  by  graphs  printed  therefrom  had  been 
the  laws  of  the  land  governing  copy-  published  without  copyrighting  is  in- 
right,*'  is  insufficient  to  entitle  him  to  sufficient.  Snow  v.  Laird,  (C.  C.  A.) 
protection.  Burnell  z/.  Chown,  69  Fed.  98  Fed.  Rep.  813. 
Rep.  993.  dl«    6.  Statuto  of  Limitation.— Under 

Ztanuuid  for  InfHnging  Shoots. —  In  an  Rev.  Stat.  (J.  S.,  §  4964.  which  pro- 
action  under  Rev.  Stat.  U.  S.,  §  4965,  vides  that  every  person  who  shall  with- 
to  recover  a  penalty  and  forfeiture  of  out  the  consent  of  the  proprietor  of  the 
the  sheets  of  a  picture  made  in  viola-  copyright,  print  or  publish,  sell  or  ex- 
tion  of  copyright,  the  complaint  need  pose  for  sale,  any  copy  of  the  copy- 
not  allege  a  demand  for  the  return  of  righted  book,  shall  forfeit  every  copy 
such  sheets.  Hegeman  v.  Springer,  thereof  to  such  proprietor  and  shall 
(C.  C.  A.)  no  Fed.  Rep.  374.  also  forfeit  and  pay  such  damages  as 

Aaiwer. —  An   answer   which   avers  may  be  recovered  in  a  civil  action  by 

that  the  title  page  of  a  book  marked  in  such  proprietor,  an  action  for  damages 

the  amended  bill  of  the  complaint  as  for  the  alleged  violation  of  a  copyright 

"  Complainant's  Book  "  has  been   re-  of   the  annotated  statutes  of  a  state 

moved  and   another  page  substituted  owned   by  the   plaintiff   was   held,  in 

therefor  is  defective  in   not  showing  Wheeler  v.  Cobbey,  70  Fed.  Rep.  487, 

affirmatively  that  the  title  page  was  re-  to  be  an  action  for  forfeiture  and  hence, 

moved  after  the    publication    of    the  if  not  brought  within  two  years  after 

book.     Osgood  V,  A.   S.   Aloe  Instru-  cause  of  action  arose,  to  be  barred  by 

ment  Co.,  69  Fed.  Rep.  291.  Rev.  Stat.  U.  S.,  §  4968,  providing  that 

4.  West   Pub.   Co,    v.  Lawyers*  Co-  any  penalty  or  any  forfeiture  arising 

operative  Pub.  Co.,  (C.  C.  A.)  79  Fed.  under  the  copyrightlaws  must  be  sued 

Rep.  756,  reversing  64  Fed.   Rep.  360,  for  within  that  time, 

and   holding   that   where   the  defense  99.    6.  In    an    action    under    Rev. 

shows  that  by  the  misconduct  of  the  Stat.  U.  S..  §  4965,  for  the  recovery  of 

defendant's  employees    a    part   of    a  a  forfeiture  for  an  alleged   infringe- 
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93.     Aotion  for  Penalty.  —  See  note  8. 
33.     See  note  i. 

False  Notioe  of  Copyright.  —  See  note  5. 

IX.  Befebehce  to  llASTEB.  —  See  note  6. 

ment  of  a  copyright,   the   complaint  the   provisions  of    Rev.   Stat.    U.   S. 

must  allege  the  number  of  copies  of  §  4966.    Daly  v,  Brady,  69  Fed.  Rep. 

the  infringing  article  found  in  the  pos-  285. 

session  of  the  defendant  before  the  suit  Joinder  of  Causes  of  Action.  —  In  an 
was  brought,  since  the  statute  limits  action  for  penalties  under  Rev.  Stat, 
the  amount  of  the  recovery  to  the  U.  S.,  g  4965,  for  infringements  of 
number  of  the  infringing  copies  found  copyrights,  several  causes  of  action 
in  the  possession  of  the  defendant  be-  may  be  joined  both  at  common  law 
fore  the  suit  was  brought.  Falk  v.  and  under  the  Ohio  Code  of  Civil  Pro- 
Curtis  Pub.  Co..  98  Fed.  Rep.  989.  cedure. 

33.  8.  In  an  action  under  Rev.  Stat.  6.  A  complaint  founded  upon  Rev. 
U.  S..  g  49^51  against  a  corporation,  to  Stat.  U.  S.,  ^  4963,  to  recover  a  penalty 
recover  a  penalty  of  one  dollar  for  for  inserting  a  notice  of  copyright  in 
every  infringiog  copy  of  a  copyrighted  an  uncopyrighted  book,  which  states 
photograph  found  in  the  possession  of  that  on  a  certain  date  "  the  defendant, 
the  defendant  company,  where  the  at  the  city  of  New  York,  in  the  state  of 
complaint  states  that  the  copies  were  New  York,  did  publish  and  issue  a 
found  in  the  possession  of  the  defend-  certain  book  entitled  *  *  *  [giv- 
ant,  it  is  not  necessary  for  it  also  to  ing  title],  and  in  and  upon  said  book 
stale  which  of  its  officers  or  agents  had  did  knowingly  insert  and  impress  a 
the  actual  custody  of  them,  or  that  he  false  and  untruthful  notice  that  the 
was  acting  therein  within  the  scope  of  same  was  copyrighted,  which  notice 
his  authority;  nor  need  it  allege  that  was  in  the  following  words:  '  Copy 
at  the  time  the  copies  were  found  right,  1896,  by  Raphael  Tuck  &  Sons, 
in  the  possession  of  the  defendant  it  Ltd.,'  "  is  not  demurrable  because  it 
was  actually  engaged  in  the  act  of  failstodeny  thatthe  bookis  madeupof 
printing  or  publishing  them,  or  expos-  copyrighted  matter;  nor  on  the  ground 
Ing  them  for  sale.  And  a  statement  that  it  fails  to  state  the  locality  where 
that  the  copies  were  made  within  two  the  fictitious  notice  was  inserted;  nor 
years  next  before  the  commencement  because  it  does  not  allege  that  the  false 
of  the  action  and  were  found  in  the  notice  was  inserted  on  the  title  page  or 
defendant's  possession  prior  to  the  the  page  immediately  followinf?.  But 
bringing  thereof  sufficiently  specifies  a  statement  that  the  book  was  not 
the  time  when  they  were  so  found.  It  copyrighted  by  the  defendant  is  not 
is  not  necessary  to  allege  that  such  equivalent  to  a  statement  that  the  de- 
copies  were  found  by  the  plaintiff  or  by  fendant  had  not  obtained  a  copyright 
some  one  acting  on  his  behalf  in  the  ihereon,  and  is  demurrable.  Rigney 
premises.  Falk  z/.  Curtis  Pub.  Co.,  100  v.  Raphael  Tuck,  etc.,  Co.,  77  Fed. 
Fed.  Rep.  77.  Rep.  173. 

93*    1.  In   lohnston  v.  Klopsch,  88        6.  Should  Be  Made  Before  Hearing. — 

Fed.  Rep.  692,  it  was  held  that  where  In  Howell  r.  Miller,  (C.  C.  A.)  91  Fed. 

an  action  to  recover  a  penalty  for  the  Rep.  129,  which   was  a  suit  to  enjoin 

infringement  of  a  copyright  under  Rev.  the  officers  and  agents  of  a  state  from 

Stat.    U.   S.,  g  4965,   is  brought  in  a  the  infringement  of  copyright  of  the 

federal  court  an  answer  which  contains  annotated  statutes  of  such  state,  the 

a  general  denial   is    sufficient    under  motion   for  injunction    in    the    lower 

§  4969,  without  the  incongruity  of  com-  court  was  heard  without  a  reference, 

bining  a  code  complaint  with  a  com-  The   Circuit   Court  of    Appeals  said: 

mon-law  plea.  "  Under  ordinary    circumstances    we 

All  actions  at  law  in  the  courts  of  the  should  remand  the  cause,  with  direc- 
United  Slates  between  citizens  of  the  tions  to  send  the  case  to  a  master  be- 
same  state  for  the  recovery  of  money  fore  the  application  for  an  injunction 
as  damages  or  penalties  against  a  per-  was  finally  disposed  of.  Bui  we  re- 
son  who  without  consent  has  given  frain  from  adopting  that  course  in  def- 
public  representations  of  a  copyrighted  erence  to  the  suggestion  on  behalf  of 
dramatic  composition  are  controlled  by  the    state    that    the    public    interests 

809 


94-95  COPYRIGHT.  Vol  V. 

94.  X.  IvjinrcTiov  —  At  wiMt  tt»g«  of  toit*  —  See  note  4. 

Temporary  Iiyunotlon.  —  See  note  /• 

95.  Xn.  Decbee.  —  See  note  6. 

might  be  injured  by  any  serious  delay  requiring  the  defendant  to  give  security 

in  determining  the  case."  for  any  damages  that   might  be  ad- 

4l4«    4.  In  Colliery  Engineer  Co.  v,  judged  againsi  him,  and  that  he  make 

United   Correspondence   Schools  Co.,  a  monthly  statement  of  the  sales  of  the 

94  Fed.  Rep.  152,  it  was  held  that  in  a  infringing    directory    complained    of, 

suit  for  the  infringement  of  a  copy-  and  providing  that  if  he  failed  to  give 

right,    when   the   piracy  is  not   made  such  security  or  to  make  such  statement 

clear  by  the  evidence  in  support  of  the  a  preliminary  injunction  might  issue, 

motion  for  .a  preliminary  injunction,  35.    6.  In  Brady  v,  Daly,  (C.  C.  A.) 

the  injunction  will  not  be  granted  till  83   Fed.    Rep.  1007,  affirmed  175  U.  S. 

a  final  hearing  has  been  had.  148,  it  was  held  that  where  the  plaintiff 

7.  [n  American  Trotting  Register  brought  a  suit  in  equity  for  an  injunc- 
Assoc.  V.  Gocher,  70  Fed.  Rep.  237,  it  tion  and  an  accounting  of  profits  when 
was  held  that  in  order  to  entitle  the  there  was  no  adjudication  on  the  sub- 
complainant  to  a  temporary  injunction  ject  of  profits,  the  decree  would  not  bar 
he  must  show  affirmatively  and  beyond  him  from  suing  for  damages  or  penal- 
any  doubt  that  he  has  complied  with  ties.  A  decree  in  such  a  suit  that  a 
the  copyright  law.  See  also  Trow  copyright  is  valid  Is  conclusive  in  a 
Directory,  etc.,  Co.  */.  Boyd,  97  Fed.  subsequent  action  between  the  same 
Rep.  586,  where  an  order  was  made  parties  for  damages. 
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CORAM   NOBIS  AND  CORAM  VOBIS. 

98.    n.  Office  of  Wiut  —  1.  Errors  of  Fact  Before  Trial  — 

Belief  firom  Erron  of  Fact.  —  See  notes  4,  5»  ^• 
30«     Vewly  Diieovered  Evidenoe.  —  See  note  4. 

A4jndioatod  Isnie.  —  See  note  5. 

2.  Ministerial  Errors.  —  See  note  6. 
SO.    ni.  Status  ih  Modebe  Pbactice.  —  See  note  4. 

98.    4.  Fntud.  —  In  State  T'.  Superior  App.   257;    State    v,   Horine,   63  Mo. 

Ct.,    [5   Wash.   339,   it   was  held  that  App.  I. 

even  if  a  writ  coram  nobis  would  lie  to  6.  Asbell  v.  State,  6a  Kan.  209,  citing 

inquire  into  certain  alleged  misstate-  5  Encyc.  of  Pl.  and  Pr.  27,  and  affirm- 

ments  by  a  witness,  it  would  not  lie  ing  generally  the  principles  laid  down 

when  based  upon  the  claim  that  the  in  the  text. 

testimony  of  the  witness  "  was  not  in  39.    4.  Dobbs  v.  State,  63  Kan.  321; 

accordance   with   the   facts,    but    was  Asbell  v.  State,  62  Kan.  209.     See  also 

fraudulent  and  untrue.*'  Mason  7/.  Grubel,  64  Kan.  835. 

5.  Jnriidictioiial   FaeU. —  A   writ  of  5.  Dobbs    v.    State,    63    Kan.    321; 

error  coram   nobis  will   lie    when   the  Asbell  v.  State,  62  Kan.  209.     See  also 

court  has  committed  an  error  of  fact  Mason  v.  Grubel,  64  Kan.  835. 

vital    to  its  jurisdiction,    when    such  6.  Lincoln  Nat.   Bank  v.  Perry,  (C. 

error  does  not  appear  upon  the  face  of  C.  A.)  66  Fed.  Rep.  887. 

the  proceedings.     State  </.  Clarksoo,  88  30.    4.  Consolidated    Coal    Co.    tr. 

Mo.  App.  553;  State  v.  White,  75  Mo.  Oeltjen,  91  111.  App.  123. 
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CORONER'S  INQUESTS. 


38.  I.  IH   Oehs]LAL-t2.  When  Coroner  to  Hold  Inqnert. — 
See  note  2. 

39.  See  notes  i,  2. 

40.  See  notes  i,  4. 


38.  2.  InquMt  Salgeot  to  StatiLtory 
Provisions.  —  The  coroner  must  bold 
an  inquest  in  accordance  with  ihe  pro- 
visions of  the  statute.  Palenzke  v. 
Bruning,  98  III.  App.  644. 

39.  1.  Duty  of  Coroner  to  Investigate 
Cause  of  Death. —  See  State  v.  Bellows,  62 
Ohio  St  307,  affirming  8  Ohio  Cir.  Dec. 
376.  In  Nafiel  V.  Montgomery  County, 
127  Ala.  563,  it  was  held  that  no  fees 
should  be  paid  for  holding  an  inquest 
when  it  is  publicly  known  before  a 
coroner's  jury  is  summoned  by  what 
means  the  deceased  came  to  his  death. 


Abuse  of  Discretion  in  Holding  Inquest. 
—  A  coroner  is  not  warranted  in  hold- 
ing an  inquest  upon  "  a  lot  of  bones 
bleached  by  time,"  a  part  of  a  human 
skeleton  found  on  the  banks  of  a 
stream  and  presumably  unearthed  or 
washed  up  by  iis  waters.  Such 
bleached  remains  do  not  fall  under  the 
descriptive  words  '*  dead  bodies.'* 
Meads  v.  Dougherty  County,  98  Ga. 
697. 

Fees  and  Costs.  —  See  Kistler  v.  Hen- 
nepin County,  65  Minn.  262,  holding 
that    under    the   Minnesota   statute  a 


or  when  the  slayer  is  under  arrest  for  coroner  is  entitled  to  only  one  fee  for 

the  homicide.  making  separate  examinations  of  two 

8.  Duty  to  Hold    Inquest    and    Cause  different  dead  bodies  on  the  same  day, 

Arrest.  —  Sand.   &   H.     ig.  Stat.  Ark.,  or  holding  an  inquest  on  one  body  and 

§  75i>  provides  that  if  the  dead  body  making  an  examination  of  another  00 


of  a  person  is  found,  and  the  circum- 
stances of  the  death  are  unknown,  or 
if  a  person  dies,  and  the  circumstances 
of  his  death,  although  known,  "  indi- 
cate that  he  has  been  foully  dealt 
with,"  information  shall  be  given  to 


the    same     day;     Carmack     v.    Dade 
County,  127  Mo.  527. 

Mileage  of  Coroner,  —  A  coroner  is 
not  entitled  to  mileage  for  visiting  his 
deputies  after  holding  views  of  dead 
bodies  by  them;  but  when  he  person- 


the  coroner,  who,  upon  receipt  of  such  ally  travels  from  the  county-seat  and 

information,  shall  hold  an  inquest  over  makes  a  view  or  holds  an  inquest  and 

the  body;  and  under  g  764  of  the  stat-  makes  a  return  of  his  proceedings,  he 

ute,  if  it  is  found  by  the  inquisition  is  entitled  to  mileage  for  every  mile 

that  the  death  has  been  caused  by  the  necessarily     traveled      between      the 

act  of  any  person,  it  is  the  duty  of  the  county-seat  and   the  scene   of  death; 

the  arrest  of  such  and    when   his  deputy    performs    the 

"  unless  it  appears  same  service  the  coroner  is  entitled  to 

to  be  a  case  of  ex-  the  same  compensation  for  the  mileage 

cusable  homicide."     Jefferson  County  of  his  deputy.     Troutman  v.   Cham- 

V.  Cook,  65  Ark    557  •  bers,  9  Pa.  Disi.  533. 

Fteliminary  Inyestigation.  —  A    pre-        Fees  of  Deputy  Coroners.  —  A  deputy 

liminary  investigation  by  a  coroner  to  coroner  is  entitled  to  the  same  fees  as 

determine  whether  an  inquest  should  a    coroner,    which    includes    mileage 

be  held  does  not  constitute  an  inquest  from  the  court  house  of  the  county  to 

itself.     The   result  of  an  inquest  is  a  the  place  of  viewing  the  body.     Echard 


coroner  to  cause 
person  or  persons, 
by  the  inquisition 


judicial  determination  of  the  manner 
in  which  the  deceased  person  came  to 
his  death,  and,  if  the  death  is  the  re- 
sult of  criminal  means,  to  find,  if  possi- 
ble, who  is  guilty  thereof.  People  v. 
Coombs,  36  N,  Y.  App.  Div.  284. 


V.  Fiyette  County,  5  Pa.  Disl.  371. 

40.  1.  Authority  of  Coroner  Judicial. 
—  In  Idaho  it  is  held  that  in  holding 
an  inquest  the  coroner  exercises  ju- 
dicial functions.  Fairchild  v.  Ada 
County,  (Idaho  1898)  55  Pac.  Rep.  654. 
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Vol.  V.                   CORONER*S  INQUESTS,  41-45 

41.    3.  Coroner  Absent  w  Impossible  of  Aocess.  —  See  note  i. 

43.    4.  Number  of  Inquests  —  Upon  Same  Body.  —  See  note  i. 

n.  Pbocedttse   Pbelimikaby   to  T&ial  ob  Ihquest  — 

1.  Jury  of  Inquest,  How  Obtained,  etc.  —  Summoning.  —  See  note  2. 

43.  2.  Witnesses,  Attendance,  and  Character  —  Phyiician  or  Surgeon 
May  Be  Summoned.  —  See  note  3. 

45.  m.  PUBLIOITT  OF  Pbocesbihos  —  1.  Post  Mortem  Examina- 
tion. —  See  note  i. 

But  in  Illinois  the  coroner  and  his  jury  make  an  autopsy  to  determine  whether 

do  not  constitute  a  court,  and  are  not  the  death    was    caused    by    violence, 

clothed  with  judicial  powers.    Palenzke  and,  if  so,  the  nature  and  character  of 

V.  Brunin;;,  98  111.  App.  644.  the   violence    used;    and    the   fees  for 

40«    4.  An  Inqniiition  Held  Without  such  services  are  to  be  paid  by  the 

a  Jury  is  void.     National  Gross  Loge  v,  county  where  the  inquest  is  held,  after 

Jung,  65  111.  App.  313.  investigation   by  the  county  commis- 

41.     1.  The  Illinois  statute  does  not  sioners,  and  are  to  be  in  proportion  to 

authorize  a  justice  of  the  peace  to  hold  the  amount  and  nature  of  the  services 

an  inquest  when  the  coroner  is  in  the  actually  performed.     Polk  County  v, 

county.     Iroquois  County  v.  Viets,  59  Phillips,  (Tex.  Civ.  App.  1899)  51  S. 

111.  App.  175.  W.  Rep.  535. 

43.    1.  Two  Inqueets  on  Same  Body  The  coroner  has  no  authority  to  bind 

Unauthorised.   —   A    coroner    has    no  the  county  as  to  what  shall  be  a  rea- 

power,  ex  mero  motu^  to  hold  a  second  onable  fee  for  a  physician  subpoenaed 

inquesi  upon  a  body,  and  cannot  bind  and  ordered   by   him    to  conduct    an 

the  county  for  the  expenses  of  a  sub-  autopsy,  and  the  board  of  county  com- 

sequent  inquest.     As  long  as  the  first  missioners  should  allow  only  the  rea- 

inquest  stands  the  matter  is  at  an  end  sonable  value  of  such  services.     Nor  is 

and  is  conclusive.     Nor  does  the  stat-  a  physician  entitled  to  witness  fees  as 

ute  recognize  such  a  thing  as  a  supple-  an  expert,  but  only  to  such  fees  as  are 

mental   verdict.     Fountain   County  v.  allowed  to  other  witnesses.     Fairchild 

Van  Cleave,  19  Ind.  App.  643.  v,   Ada  County,  (Idaho  1898)  55  Pac. 

2.  Personally  Summoning  Jury. — Under  Rep.  654. 

Pen.  Code  Ga.,  ^  11 12,  a  coroner  is  not  In  Alabama  but  one  fee   is  allowed 

entitled  to  extra   fees   for  personally  to  a  physician  or  surgeon  for  attending 

summoning    a    jury    in    an    inquest,  an  inquest  and  giving  his  professional 

Davis  V,  Bibb  County,  116  Ga.  23.  opinion  after  making  examination  of 

43.    8.  £mplo3nnent  of  Physician  Bis-  the  dead  body,  however  much  skill  or 

oretionary.  —  Fairchild  v.  Ada  County,  labor  may  have  been  required  in  order 

(Idaho  1898)  55  Pac.  Rep.  654:  Fountain  to  render  that  opinion,  and  the  amount 

County  V.  Van  Cleave,   19  Ind.  App.  of  that   fee    is  specifically   prescribed 

643.  by  statute.      Nafiel    v.    Montgomery 

Limitations  to    Ri^ht    of  Coroner  to  County,  127  Ala.  563. 

Cause  Autopsy.  —  The  office  of  coroner  Selection  of  Physioiiuui.  —  Kempner  v, 

carries  with  it  no  general  right  at  his  Pulaski  County,  64  Ark.  139. 

mere  pleasure  to  perform  an  autopsy.  New     York    City.  —  In    People    v. 

This  can  be  done  only  when  the  de-  Zucca,  (Supm.  Ct.  Spec.  T.)  36  Misc. 

ceased    person  is  "  supposed  to  have  (N.  Y.)  260,  it  was  held  that  under  the 

come  to  his  or  her  death  by  violence.  New    York    City    Consolidation    Act. 

casualty,  or  undue  means,"  and  he  is  §  17^1  providing  that  each  coroner  of 

then    required     to    summon    a    jury  said  city  should,  on  assuming  the  office, 

"  forthwith  to  inquire  into  the  cause  appoint  a   qualified    physician,    to  be 

and  manner  of  death.**      Palenzke  v.  known  as  a  "  coroner's  physician,*' the 

Bruning,  98  III.  App.  644.  coroner  was  not  authorized  to  remove 

Compensation  of  Ph3rsician.  —  A  justice  his    appointee    at    pleasure,    as    that 

of  the  peace  acting  as  coroner  at  an  power  resided  in  the  board  of  coroners 

inquest,  in  the  absence  of  the  county  alone  and    could   be    exercised    only 

physician  or  where  it  is  impracticable  to  for  cause. 

secure  his  presence,  may  order  a  regu-  45.    1.  Unneceisary  Violation  of  So- 
lar practicing  physician  (q  attend  and  mains. —  It  is  both  the  (^uty  and  ti\e 
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45.  IV.  Pbooxbubx  at  Tbial  ob  Ihquxst  —  1.  Qualiiloation  of 
Jury  —  Should  Be  Swoni.  —  See  note  2. 

48.  3.  Teitimoiiy  —  Todtlaioay  to  B«  BoduMd  to  Writiag.  —  See 
note  2. 

51.    [IX.  Reyibw  07  PBOCBBDuros.  —  See  note  ia.\ 

righi  of  relatives  to  protect  the  body  4§«     8.  Fountain    County    v.   Van 

from  unnecessary  violation  at  a  post  Cleave,  19  Ind.  App.  64.3. 

mortem  examination,  and  any  infringe-  51*    \a.  Proceedings  had  before  a 

ment  upon  such  right  is  ground  for  an  coroner  cannot  be  removed  by  certiorari 

action    for    damages.      Palenske    v.  to  the  Court  of  Common  Pleas  on  the 

Bruning,  98  III.  App.  644.  petition  of   the  physician  summoned 

46.    9.    Prooes-Terbal    Showing   that  as  a  witness  before  the  coroner's  jury, 

Jorors  Were  Sworn.  —  Where  the  proces-  because  the  coroner  in  his  charge  to 

verbal  itself  sets  forth  the  fact  that  the  ihe  jury  reflected  upon  the  physician's 

jurors  were  sworn,  an  objection  to  it  as  conduct  towards  the  body,  or  because 

evidence  to  show  the  fact  and  cause  of  the  jury,  in  its  verdict,  found  that  he 

death,  because  it  was  not  first  shown  had  made  false  statements  in  respect 

that  the  jurors  who  signed    it   were  to  the  death  certificate  given  by  him, 

sworn,  and  by  whom,  is  without  force,  or  because  the  jury  did  not  view  the 

In   such  case   the  law  presumes  the  body,  or  because   ex  parte   affidavits 

regularity  of  the  proceedings.     State  had  been  read  to  the  jury.     Ralston 's 

V,  Baptiste,  108  La.  234.  Petition,  9  Pa.  Dtst.  514. 
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CORPORATIONS. 

54.    I.  Bight   to  Site  avd   Liability   to   Be  Sued. —  See 

notes  I,  2,  3. 

56.  m.  Pabtieb  —  1.  Oenerally  —  Suit    by    Btookholders.  — 
See  note  3. 

57.  S.  Where  Property  or  Franchises  Concerned.  —  See  note  i. 
S.  Corporate  Wronga  —  See  note  2. 

ff  8.    6.  Interest  of  Corporation  Passing  to  Successor.  —  See  note  2 . 
60.    8.  Individaal  Members.  —  See  note  i. 
9.  Creditors.  —  See  note  2. 

54*    1*  J.  Walter  Thompson  Co.  v,  serve   fund   in  the  interest  of  policy 

Whitehed,  185  111.  454.  holders. 

8.  J.  Walter  Thompson  Co.  tr.  White-  8.  Friedenwald     Co.     v,    Asheville 

bed,   185  111.  454;   Schmidt,  etc.,   Co.  Tobacco  Works,  117  N.  Car.  544. 

V.  Mahoney,  60  Neb.  20.  58.    2.  Neoessary  Parties.  —  When  a 

8.  Boston  Base  Ball  Assoc,  v.  Brook-  mercantile  business  which  has  been  a 

lyn  Base  Ball  Club,  (Supm.  Ct.  S{>ec.  partnership  is  incorporated,   and   the 

T.)  37  Misc.  (N.  Y.)  521.  corporation  takes  over  all  its  choses  in 

Appointment  of  Beoeiver  Pendonte  Lite,  action,  the  members  thereof  are  not 

—  In  New  York  a  foreign  corporation  necessary  parties  to  a  suit  by  the  cor- 

does  not  lose  its  right  to  sue  because  poration  to  collect  debts  due  to  the  de- 

in  another  jurisdiction  a  United  States  funct     partnership.      Lottman    Bros, 

court  has  appointed  a  xectiv^r pendenU  Mfg.  Co.  v.' Houston  Waterworks  Co., 

lite.     Sigua  Iron  Co.  v.  Brown,  (Supm.  (Tex.  Civ.  App.   1896)  38  S.  W.  Rep. 

Ct.  Tr.  T.)  33  Misc.  (N.  Y.)  50,  affirmed  357.      See  also  Moody  v.   Noyes,    15 

58  N.  Y.  App.  Div.  436.  Wash.  128;  Smith  zf.  Cornelius,  41  W. 

Payment  of  Tax.  —  Under  Laws  Md.  Va.  59. 

i8q4,  c.  114,  §  88f.  providing  that  be-  Merely  to  allege  that  one  corporation 

fore  a  corporation  shall  exercise  its  cor-  assumed  the  liabilities  of  another  is 

porate  power  it  shall  pay  a  certain  tax,  insufficient,  as  stating  conclusions  of 

a  corporation  has  no  capacity  to  sue  law  and  not  facts.     Rhorer  v.  Middles- 

until  the  tax  is  paid.     Maryland  Tube,  boro  Town,  etc.,  Co.,  103  Ky.  146. 

etc..  Works  z/.  West  End  Imp.  Co.,  87  60.    1.  When  Stockholders  Keoesiarj 

Md.  207.  Parties.  —  Under  Code  W.  Va.,  c.  53. 

50.    8.  Miesse  v.  Loren,  8  Ohio  Dec.  g  59,  the  stockholders  of  a  corporation 

448,  citing  I  [5]  Encyc.  of  Pl.  and  Pr.  are    necessary   parties    to    an    action 

56,  57.    See  also  Moody  v,  Noyes,  15  brought  by  a  creditor  to  collect  a  debt 

Wash.  128.  from  a  domestic  corporation  which  has 

57*  1.  ForeolosnreofXortgage.  —  In  been  dissolved.  Stiles  «'.  Laurel  Fork 
an  action  to  foreclose  a  mortgage  exe-  Oil,  etc.,  Co,  47  W.  Va.  838. 
cuted  by  a  corporation,  it  is  improper  8.  When  the  members  of  two  differ- 
to  make  the  officers  of  such  corporation  ent  corporations  are  identical  it  is  not 
parties  defendant.  Johnes  v.  Out-  necessary  that  both  corporations  should 
water,  55  N.  J.  Eq.  398.  See  also  be  made  parties  plaintiff  in  an  action 
Swan  V,  Mutual  Reserve  Fund  L.  by  one  corporation  against  a  third 
Assoc,  (Supm.  Ct.  Spec.  T.)  17  Misc.  party;  but  if  the  defendant  has  a  right 
(N.  Y.)  722,  in  which  case  it  was  held  of  action  against  the  second  corpora- 
that  the  officers  of  a  corporation  are  tion  arising  out  of  the  same  transaction, 
not  necessary  parties  in  an  action  to  he  may  require  such  corporation  to  be 
compel  the  corporation  to  create  a  re-  made  a  party  to  the  action  brought  by 
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61.    17.  Pleadiv&b —  1.  All  Bules  of  Pleading  Applicable  to 
Corporations.  —  See  note  2. 
63.    2.  In  What  Hame  to  Sue  and  Be  Sued  —  a.  Generally  — 

HamM  of  Officers.  —  See  note  I . 
6tl.     Amendment.  —  See  note  2. 

68.  d.  Where  Contract  with  or  by  Corporation  Is  in 
Wrong  Name.  —  See  note  4. 

69.  e.  How   Misnomer   Taken    Advantage    of.  —  See 

note  I. 

7©.  8.  Corporate  Existence  —  a.  Whether  Necessary  to 
Allege  —  (2)  Authorities  Holding  that  No  Averment  Is  Neces- 
sary —  (a)  Bale  under  Early  Deciiions.  —  See  note  I. 

71.     See  note  i. 

78.     (c)  Eitoppel.  —  See  note  4. 

75.  b.  What  Is  Sufficient  Allegation— (i)  Legal  Con- 
clusion, —  See  note  i. 

'^*»     (3)  Sufficient  Allegations.  —  See  note  3. 

the  first  corporation.     Bloch   Queens-  73.    4.  Christian,  etc.,  Grocery  Co. 

ware  Co.  v.  Metzger,  70  Ark.  232.  v.  Fruicdaie  Lumber  Co.,  121  Aia.  340; 

61.    2.  Corporate  Seal  Affixed  to  Plead-  Brooksviile  R.  Co.  v.  Byron,  (Ky.  1899) 

ing.  —  A    corporation    answering    in  50  S.  W.  Rep.  530. 

equity  must  affix  its  seal  to  the  answer.  75.     1.  Colorado,  —  Denver,  etc.,  R. 

R.  Frank  Williams  Co*,  v.  U.  S.  Bak-  Co.  v,  Cahill,  8  Colo.  App.  158. 

ing  Co.,  86  Md.  475.  Illinois,  —  Freie    v.    No.   4   Fidelity 

63.     1.  Smith   v.   Cornelius,  41  W.  BIdg.,  etc.,  Union,  166  111.  128,  affirm- 

Va.  59.  ing  66  III.  App.  152. 

05.    2.  An  Amendment  Is  Permitted  New   York,  —  Kohlmetz  v.  Calkins, 

to  allow  the  complainant  to  allege  in-  16  N.  Y.  App.  Div.  518. 

corporation  of  the  defendants   where  Contra.  —  Brooksviile     R.     Co.    v. 

the  original  complaint  simply  alleged  Byron,  (Ky.  1899)  50  S.  W.  Rep.  530. 

that  the  defendant  was  an  *'  organ iza-  76.    8.  "  The    Chicago    Trust  and 

tion."     Nelson  r.  Brenham  Compress  Savings  Bank,  plaintiff  in  ihis  suit,  by 

Oil,  etc.,  Co..  (Tex.  Civ.  App.  1899)  51  John  G.  Henderson,"  etc.,  is  a  suffi- 

S.  W.  Rep.  514.  cient  allegation  of  corporate  existence. 

69.  4.  Riemann  v,  Tyrol er,  104  III.  Wheatley  r.  Chicago  Trust,  etc.,  Bank, 
App.  413,  citing  5  Encyc.   of  Pl.  and  167  111.  480. 

Pr.  68.  *'  That  the  above-named  defendant, 

60*     1.  Riemann  v.  Tyroler,  104  HI.  the  Charleston   Bridge  Co.,  is  a  cor- 

App.  413,  citing  5  Encyc.  of  Pl.  and  poration  under  the  laws  of  South  Caro- 

Pr.  68.  Una,  and  owns  and  operates  a  bridge 

70.  1.  Illinois.  —  Wheatley  v.  Chi-  with  a  draw  therein,  across  Ashley 
cago  Trust,  etc..  Bank,  167  111.  480.  river,  in  the  county  of  Charleston,  S. 

Nebraska,  —  Loan,  etc.,  Sav.  Bank  v.  C,"  was  held,  in  Lockwoodv.  Charles- 
Stoddard,  (Neb.  1902)  89  N.  W.  Rep.  ton  Bridge  Co.,  60  S.  Car.  492.  to  be  a 
301;  Fletcher  v.  Co-operative  Pub.  sufficient  allegation  of  the  corporate 
Co.,  58  Neb.  511.  existence  of  the  plaintiff  at  the  time 

Ohio,  —  Brady  v.   National    Supply  the  defendant  sustained  an  alleged  in- 

Co.,  64  Ohio  St.  267.  jury,  if  read  in  connection    with  the 

Oregon,  —  Law  Trust  Soc.  v,  Hogue,  other  paragraphs  of  the  complaint. 

37  Oregon  544.  In  Holmes  Fuel,  etc.,  Co.  v,  Com- 

In  Bauer  v.  Jung  Brewing  Co.,  (Ind.  mercial   Nat.   Bank,  23  Colo.  210,  an 

1896)  42  N.  E.  Rep.  827,  it  was  held  averment  that "  the  plaintiff  is  a  na- 

that  where  a  corporation  is  plaintiff  it  tional  bank,  doing  business  under  the 

need  not  allege  corporate  existence.  act  of  Congress,"    was   held   to  be  a 

71.  1.  Law  Trust  Soc.  v.  Hogue,  sufficient  allegation  of  corporate  e](- 
37  Oregon  544.  istence. 
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78.    c.  Denial  of   Corporate   Existence  —  (i)  General 

Issue  —  At  Common  Law.  —  See  note  I . 

79.  Corporate  Ezistenoe  of  Defendant.  —  See  note  I . 
Under  Code  —  See  note  2. 

80.  (2)  Special  Pleas  —  (a)  Generally.  —  See  note  2, 

81.  See  note  i. 

Pleading  Orer  to  Xeriti.  —  See  note  4. 
88.     (b)  Hul  Tiel  Corporation  —  Pleaded  of  Plaintiff  —  See  note  I. 


T§.  1.  Illinois,  —  Grace  v,  Oakland 
Bldg.  Assoc,  63  111.  A  pp.  ^39. 

Nebraska,  —  Flelcher  v.  Co-operaiive 
Pub.  Co..  58  Neb.  511. 

Texas,  —  But  compare  Taber  v.  Inter- 
state Bldg.,  etc.,  Assoc,  91  Tex.  92. 

79.  1.  Chicago,  etc.,  R.  Co.  v. 
Glenny,  70  111.  App.  510;  Indiana 
Millers'  Mut.  F.  Ins.  Co.  v.  People,  65 
111.  App.  355. 

Statutory  Bequirements.  —  In  denying 
the  existence  of  a  defendant  corpora- 
tion the  denial  must  follow  the  lan- 
guage of  the  statute.  Willis  v  Smith, 
17  Tex.  Civ.  App.  543.  See  also  Arnau 
V.  Florida  First  Nat.  Bank,  36  Fla.  398; 


in  which  it  was  held  that  the  corporate 
existence  of  the  litigant  could  be  at- 
tacked collaterally. 

§1*  1.  Corporation  de  Fatto.  —  The 
existence  of  a  corporation  de  facto 
plaintiff  is  admitted  by  pleading  to  the 
merits.  Ludington  Water-Supply  Co. 
V.  Ludington,  119  Mich.  480. 

4.  Moynlhan  v,  Diobaz,  124  Cal.  212; 
Tyler  v.  Mutual  Dist.  Messenger  Co., 
17  App.  Cas.  (D.  C.)  85;  Arnau  v, 
Florida  First  Nat.  Bank,  36  Fla.  398; 
West  Missouri  Land  Co.  v,  Kansas 
City  Suburban  Belt  R.  Co.,  161  Mo. 
595:  Bennett  v,  Millville  Imp.  Co.,  67 
N.  J.  L.  320:  Perris  Irrigation  Dist.  v. 


Douglass  V,  Kanawha,  etc.,  R.  Co.,  44     Thompson,  (C.  C.  A.)  116  Fed.  Rep. 


W.  Va.  267. 

Sned  by  Corporate  Name.  —  When  quo 
warranto  was  issued  against  a  corpora- 
tion defendant,  designating  such  de- 
fendant by  its  corporate  name,  the 
plaintiff  was  thereby  estopped  from 
denying  the  corporate  existence  of  the 
defendant.  People  v.  Central  Union 
Telephone  Co.,  192  111.  307. 

8.  South  Dakota,  —  Stoddard  Mfg. 
Co.  V.  Mattice,  10  S.  Dak.  253. 


832.  But  compare  Law  Trust  Soc.  v. 
Hogue,  37  Oregon  544. 

A  Oeneral  Denial  does  not  put  in  issue 
the  corporate  existence  of  the  plaintiff. 
Brady  v.  National  Supply  Co.,  64  Ohio 
St.  267. 

83.  1.  Davis  v,  Nebraska  Nat. 
Bank,  51  Neb.  401,  citing  e,  Encyc.  of 
Pl.  and  Pr.  82,  and  the  cases  therein 
collated. 

Estoppel  to  Plead  Knl  Tiel  Corporation. 


§0.    2.  Gage  v.  Consumers*  Electric    —  The  mere  fact  that  a  corporation  is 


Light  Co.,  194  111.  30,  citing  5  Encyc. 
OF  Pl.  and  Pr,  80.  See  also  the  fol- 
lowing cases: 

Florida  —  Arnau  v,  Florida  First 
Nat.  Bank,  36  Fla.  398. 

Minnesota.  —  Holden  v.  Great  Wes:- 
ern  Elevator  Co.,  69  Minn    527. 

New  York.  —  O'Reilly,  etc.,  Co.  v, 
Greene,  (Supm.  Ct.  App.  T.)  18  Misc. 
(N.  Y  )  423. 

When  the  Corporate  Eziitenee  Is  Qnet- 
tioned  by  a  Pleading  in  Abatement  the 


a  corporation  de  facto  ^^nd^  noi  de  Jure 
will  not  estop  the  defendant  from 
pleading  nul  tiel  corporation.  Singer, 
etc..  Stone  Co.  v,  Hutchinson,  72  lU. 
App.  366. 

De  Faoto  Corporate  Ezistenoe  is  all  that 
need  be  proved  when  the  defendant 
enters  the  plea  of  nul  tiel  corporation. 
Cozzens  v.  Chicago  Hydraulic- Press 
Brick  Co.,  166  111.  213. 

Hew  York.  — Under  Code  Civ.  Pro, 
N.  Y.,  g  1776,  providing  that  it  is  un- 


plea  must  be  specific,  and  an  allegation  necessary  for  a  plaintiff  corporation  to 
that  the  "  Brotherhood  Firemen  "  is  prove  its  corporate  existence  unless  it 
not  a  corporation,  when  the  pleadings  is  specifically  denied  in  the  answer,  a 
and  process  in  the  case  designate  it  as  corporation  suing  in  a  municipal  court, 
the  *•  Grand  Lodge  of  the  Brotherhood 
of  Locomotive  Firemen,"  is  insuffi- 
cient. Grand  Lodge,  etc,  v.  Cramer, 
164  III.  9. 

But  see  Christian,  etc..  Grocery  Co. 
V.  Fruitdale  Lumber  Co.,  121  Ala.  340, 


the  pleadings  being  oral,  need  not 
prove  its  corporate  existence  when  the 
answer  of  the  defendant  is  simply  a 
general  denial.  Riley  v.  Metropolitan 
St.  R.  Co.,  (Supm.  Ct.  App.  T.)  36 
Misc.   (N.   Y.)  789.     See    also    Gillin 
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8S.     Whether  In  Bar  or  in  Abatement.  — See  notes  I,  2^  3* 
8S.     Pleaded  of  Defendant.  —  See  note  I. 

87,  (3)  Answer.  —  See  note  i. 

Denial  of  Knowledge  or  Information.  —  See  note  2. 

88.  Partienlaritj  Beqnired  in  Denial.  —  See  note  2. 

90,    d.  Demurrer.  — See  note  i. 

e.  Admission  of  Corporate  Existence.  —  See  note  4. 
99.    /.  How  Dissolution  Pleaded.  — See  notes  1,  2. 

4.  How  to  Allege  Corporate  Acts.  —  See  note  3. 

Priming  Co.  v.  Traphagen.  (Supm.  Ct.  be  insufiScicnt  as  being  mereljr  a  nega- 
App.  T.)  36  Misc.  (N.  Y.)  774.  live  pregnant.  Slate  Ins.  Co.  v.  Farm- 
In  Law  Trust  Soc.  v.  Hogue,  37  Ore-  ers*  Mut.  Ins.  Co.,  (Neb.  1902)  90  N. 
gon  544,  the  court  said:  *'A  plea  of  W.  Rep.  9^7.  See  to  the  same  effect 
mm/  /iW  corporation  goes  to  the  merits.  State  v,  Cass  County,  53  Neb.  767. 
and  is  a  plea  in  bar,"  holding  that  it  90.  1.  Minnesota,  —  Holden  v. 
does  not,  therefore,  waive  a  defense  by  Great  Western  Elevator  Co.,  69  Minn, 
being  joined  with  a  plea  to  the  merits.  527. 

8S«    1.  Law  Trust  Soc.  v.  Hogue,  37  Facts  of   Complaint.  —  A    demurrer 

Oregon  544.  based  on  the  legal  incapacity  of  a  cor- 

8.  In  Wood  V,  Friendship  Lodge  No,  poration   to  sue  must  rest   upon  the 

5,  106  Ky.  424,  it  was  held  that  the  plea  allegalions  set  out  in  the  pleading  and 

of  i»«//i^/ corporation  is  a  plea  in  abate-  not   upon  the  absence  of  allegations, 

ment  and  not  available  as  a  plsa  in  bar.  S.  C.  Herbst  Importing  Co.  v.  Hogan, 

8.  In  Davis  v.  Nebraska  Nat.  Bank,  16  Mont.  384:  Sly  v.   Palo  Alio  Gold 

51    Neb.   401,   the  court  said:     "  The  Min.  Co.,  28  Wash.  485. 

Nebraska  cases  cited  intimate  that  this  In  jVdw  York  lack  of  capacity  of  a 

court  has  considered  it  [a  plea  nul  iiel]  corporation  to  sue  cannot  be  raised  by 

to  be  in  the  nature  of  a  plea  in  abate-  a  general    demurrer.     O'Reilly,  etc., 

ment.'*  Co.  v.  Greene,  (Supm.  Ct.  App.  T.)  18 

M*    1.  See  Singer,  etc..  Stone  Co.  Misc.  (N.  Y.)  423. 

V,  Hutchinson,  176  111.  48.  4.  Denver,  etc.,  R.  Co.  «/.  Cahill,  8 

97.    1.  Aooompansring    Affidavit.    —  Colo.  App.  158. 

Under  Code  Va.,  §  3280,  it  is  necessary  93*     1.   See  also  Stiles    p.    Laurel 

that  a  pleading  putting  in  issue  the  cor-  Fork  Oil,  etc.,  Ca,  47  W.  Va.  838. 

porate  existence  of  the  defendant  be  8.  in  Merrittz/.  Gate  City  Nat.  Bank, 

accompanied  by  an  affidavit  denying  100  Ga.   147,  it  was  held  that  a  plea 

such  incorporation.     Richmond  Union  that  said  bank  '*  has  been  dissolved  by 

Pass.  R.  Co.  V.  New  York,  etc.,  R.Co.,  a  forfeiture  of  its  charter  and  by  mis- 

95  Va.  386.  user  of  its  franchises  "  was  a  sufficient 

2.  Saratoga  Springs  First  Nat.  Bank  allegation  on  a  general  demurrer. 

V,  Slattery,   4   N.    Y.   App.  Div.  421;  8.  Topeka  Capital  Co.  v.  March,  10 

Snow  V.  Hall,  (Supm.  Ct.  App.  T.)  19  Kan.  App.  40;  Topeka  Capital  Co.  7. 

Misc.  (N.  Y.)655;  Stoddard  Mfg.  Co.  v.  Remington  Paper  Co.,  61  Kan.  6,  each 

Mattice,  10  S.  Dak.  253;  Northwestern  of   which   cases  <^V^</  5   Encyc.  of  Pl. 

Cordage  Co.   v.   Galbraith,  9  S.  Dak.  and   Pr.   92;  Indiana   Bicycle  Co.  v. 

634.  Willis,  18  Ind.  App.  525. 

No  Knowlodge  of  Gorporato  Ezistoneo.  Acts  of  Agent.  —  In  a  suit  for  trespass 

—  The  averment   that   the   defendant  against  a  corporation,  the  complaint 

does  not  know  the  corporate  character  need  not  specify  that  the  trespass  com- 

of  the  plaintiff  and  asks  for  strict  proof  plained  of  was  the  act  of  an  agent  or 

thereof  is  not  a  denial  and  presents  no  officer  of  the  corporation.     Com.  Co.  v. 

issue.    Chicago   First   Nat.   Bank    v,  Nunn,  (Colo.  App.  1902)  67  Pac.  Rep. 

StoU,  57  Neb.  758;    National  L.   Ins.  342. 

Co.  V,  Martin,  57  Neb.  350.  Implied   Admiirion   of    Aathority.  — 

88.    8.  Kogative  Pregnant.  —  Where  When  an  answer  admits  thai  an  instru- 

a  relator  alleged  corporate  existence,  a  ment  was  executed  by  a  corporation,  it 

denial  that  it "  is  a  corporation  incor-  impliedly  admits  that    the    agent  or 

porated  under  and  pursuant  to  the  la  ws  officers  who  affixed  the  corporate  seal 

of  the  state  of  Nebraska  "  was  held  to  and   executed    the    instrument    acted 
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03.  See  note  i. 

5.  SpeeiaUf  Pleading  Defexiseft.  —  See  note  2. 

04.  6.  PUadJUig  Chitrter  or  By-li^ws.  —  See  note  i . 
9St.    7.  Ultia  Vires.  —  See  notes  i ,  3. 

94k    See  note  i. 

V.  A3AT^|C£]IT  OF  AOTIQX  IT  BlSpOLUTIOH  OB  G0N90LIIUI- 

TIOK  —  1.  Bight  to  Sue  After  Dissolution.  —  See  note  2. 
•7.     See  note  i. 

Su  Liability  to  Be  Sued  After  Dissolution.  —  See  note  5. 

within  their  authority  by  direction  of  439;  Citizens  State  Bank  v.  Pence,  59 

the  corporation.     Leonard,  etc..  Real-  Neb.    579;  Hess  v.   Sloane,   66  N.  Y. 

Estate,  etc.,  Co.  v.  Bank  of  America,  App.  Div.  522;  Keating  v.  American 

(C.  C.  A.)  86  Fed.  Rep.  502.  Brewing  Co  .  62  N.  Y.  App.  Div.  501. 

93.  1.  Topeka  Capital  Co.  v.  Rem-  In  Hart  v.  Phenix  Ins.  Co.,  113  Ga. 
in^ton  Paper  Co.,  61  Kan.  6,  quoting  859,  it  was  held  that  a  genera)  allega- 
5  Encyc.  of  Pi,,  and  Pr.  92.  tion  that  the  acts  of  the  corporation 

Authority  of  Agent.  —  It  has    been  were  ultra  vires  is  insufficient  as  being 

held   that  a    petition    should    clearly  too  general. 

state  that  the  agent  of  a  corporation  96.     1.  In   Bell   v.    Mendenhall,  71 

had  ample  authority  to  execute  an  in-  Minn.  331,  it  was  held  that  where  a 

strument  on  which  such   corporation  corporation  is  seeking  to  enforce  a  con* 

was  sued.      Topeka    Capital    Co.    v.  tract,  the  defense  of  ultra  vires  cannot 

Remington  Paper  Co.,  61  Kan.  1.     See  be  interposed  by  demurrer  unless  it  is 

also  A.  D.  Farmer,  etc.,  Type-Found-  plain  from  the  facts  of  the  complaint 

ing  Co.  V.  Humboldt  Pub.  Co.,  (N.  Y.  that  the  corporation  exceeded  its  au- 

City  Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  314;  ihority  in  entering  into  the  contract. 

Blades  Lumber  Co.  f.  Kent,  etc.,  Lum-  2.  Fitts   v.   National  L.  Assoc,  130 

ber  Co.,  2  Marv.  (Del.)  302,  in   which  Ala.    413.      See     also    Weaiherly    v. 

latter  case  it  was  held  thai  an  affidavit  Capital  City  Water  Co.,  115  Ala.  156; 

of  demand  signed  by  officers  of  a  cor-  Morgan  v.  New  York  Nat.  Bldg.,  etc., 

poration  must  allege  in  the  body  thereof  Assoc,  73  Conn.  151;  Copp  v,  Colorado 

ihat  they  are  such  officers.  Coal,  etc.,  Co.,  (Supm.  Ct.  App.  T.)  29 

8.  Honoomplianco  with  Statnte  by  Cor-  Misc.  (N.  Y.)  109. 

poration.  —  Where  a  statute  which  pro-  Becognition  of  the  Fact  that  a  Corpora- 

vided  that  a  corporation  executing  a  tion  Is  Bissolved  will  estop  a  stockholder 

contract  creating  a  liability  in  excess  from  thereafter  contending  that  such 

of  one  hundred  dollars  should  reduce  dissolution  is  void.     Matter  of  Grand 

such  contract  to  writing  and  attach  its  Cent.   Bank,  (Supm.  Ct.  Spec,  T.)  27 

corporate   seal   thereto    has  not   been  Misc.  (N.  Y.)  116. 

complied  with,  in  an  action  to  enforce  Sale  of  Property.  —  The  mere  fact  that 

a  contract  in  excess  of  one  hundred  the  property  of  a  corporation  has  been 

dollars,   objection    of    noncompliance  sold  under  a  decree  does  not  constitute 

with  such  statute  must  be  taken  by  a  a  **  dissolution  "  which  will  be  a  bar 

special  plea.    Friedenivald  Co.  7/.  Ashe-  to  an  action  against  it.     Chesapeake, 

ville  Tobacco  Works,  ri7  N.  Car.  544.  etc.,  R.  Co.  v.  Hanmer,  (Ky.  1902)  f)^i 

94.  1.  Pleading  By-laws.  —  It  is  un-  S.  W.  Rep.  375:  Webster  v,  Whitworth, 
necessary  to  plead  by-laws  of  a  cor-  (Tenn.  Ch.  1901)  63  S.  W.  Rep.  290. 
poration  in  hcec  verba.  They  may  be  In  Texaa  a  corporation  which  has 
stated  in  substance  and  according  to  been  regularly  dissolved  as  such  can- 
their  legal  effect  without  reciting  their  not  maintain  an  action  in  trespass  to 
precise  language.  Seal  v,  Cameron,  try  the  title  to  real  estate.  Baldwin  v. 
24  Wash.  62.  Johnson,  (Tex.  1901)  65  S.  W.  Rep.  171. 

9ft.     1.  Com.  Title  Ins.,  etc..  Co.  v,  97.    1.  In  Kebraika    under    Com  p. 

Cummings,  83  Fed.  Rep.  767.  Stat.  Neb.,  c.  16,  §  63,  dissolution  of  a 

3.  National  Guarantee  L.  &  T.  Co.  corporation  will  not  necessarily  abate 

v.   Yeatman,  121  Ala.  594;  Greene  v.  an  action  commenced  by  it.     Schmitt 

Middlesborough  Town,  etc.,  Co.,  (Ky.  v.  Mahoney,  60  Neb.  20. 

1901)  61  S.  W.  Rep.  288:  New  Iberia  3.  Contra.  —  Jones    v.    Spartanburg 

Rice  Milling  Co.  v.   Romero,  105   La.  Herald  Co.,  44  S.  Car.  526. 
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98.  8.  Consolidation.  —  See  note  i. 

99.  [statutory  Conditioiif  Preoodent.  —  In  several  States  statutes 
have  been  enacted  requiring  foreign  corporations  to  file  certifi- 
cates of  incorporation  with  the  proper  officer  and  to  pay  a  speci- 
fied fee  before  they  can  maintain  an  action ;  and  a  compliance 
with  these  provisions  must  be  pleaded.     See  note  la.] 

In  Hew   York. —  Under    Code    Civ.  lin  L.  Ins.  Co.  v,  Hickson,  97  IH.  App. 

Pro.  N.  v.,  §  1798,  an  action  may  be  387. 

maintained  against  a  corporation  which  Efflaot  of  ComoUdatioii.  —  If  the  efifect 
has  been  dissolved,  provided  that  per-  of  a  consolidation  of  corporations  was 
mission  of  court  is  first  obtained,  and  in  to  dissolve  several  consiii  uent  corpora- 
such  case  I  he  permission  to  bring  the  tions  and  create  a  new  one  out  of  the 
action  must  be  alleged.  People  v.  component  bodies,  a  claim  for  salary 
Ramapo  Water  Co.,  51  N.  Y.  App.  against  one  of  the  corporations  so  dts- 
Div.  145.  solved  is  barred  by  such  dissolution 

In     Pyro-Gravure     Co.    v,     Staber,  and  consolidation.     Copp  v.  Colorado 

(Supm.  Ct.   Spec.  T.)  30  Misc.  (N.  Y.)  Coal,  etc.,  Co.,  (Supm.  Ci.  App.  T.)  29 

658,  it  was  held  that  in  an  action  to  Misc.  (N.  Y.)  109. 
collect   taxes  past  due   a  corporation        99.     \a,  Henderson  v.  J.  B.  Brown 

cannot  plead  in  abatement  the  annul-  Co.,    125    Ala.   566;    California    Sav., 

ment  of  its  charter.  elc.^,  Soc.  v.  Harris,  iii  Cal.  133;  Byars 

In  Wast  Virginia.  —  There  can  be  no  v.  Union  Cent.  L.  Ins.  Co.,  17  Ind. 
suit  against  an  expired  domestic  incor-  App.  loi;  Maryland  Tube,  etc.,  Works 
poration  except  one  in  equity  as  pro-  v.  West  End  Imp.  Co.,  87  Md.  207; 
vided  by  Code  W.  Va.,  c.  53,  $^§  57,  59,  Taber  v.  Interstate  Bldg.,  etc.,  Assoc, 
to  wind-up  its  affairs  for  the  bene^t  of  91  Tex.  92;  Continental  Nat.  Bank  v. 
creditors  and  stockholders.  Stiles  v,  Buford,  107  Fed.  Rep.  188:  Young  Re- 
Laurel  Fork  Oil,  etc..  Co.,  47  W.  Va.  versible  Lock-Nut  Co.  v.  Young  Lock- 
838.  Nut   Co.,  72  Fed.  Rep.  62.     See  also 

9S*  1.  Alton  R.,  etc.,  Co.  v.  May-  Kephari  v.  People,  28  Colo.  73;  Rich- 
field, 95  111.  App.  146.  ardson  v.   U.  S.   Mortg.,  etc.,  Co.,  89 

See  Wagner  v.  Atchison,  etc.,  R.  Co.,  III.  App.  670:  Davis  Provision  Co.  v. 


9  Kan.  App.  661,  which  held  that  a 
railroad  company  consolidated  with 
another  railroad  company  under  a  new 
name  ceases  to  exist  as  a  corpor- 
ation, and  an  action  brought  by  or 
against  such  railroad  before  its  con- 
solidation cannot  afterwards  be 
prosecuted  against  it  in  its  original 
name. 
The  Bole  in  Illinois  is  that  while  the 


Fowler,  163  N.  Y.  580;  Security  Co.  v. 
Panhandle  Nat.  Bank,  93  Tex.  575. 

In  MiBSOori  it  has  been  held  that  the 
proper  way  to  take  advantage  of  a  fail- 
ure to  comply  with  the  statute  in  re- 
gard to  filing  the  necessary  certificate 
by  a  foreign  corporation  Is  by  a  plea 
in  bar.  Parlin,  etc.,  Co.  v.  Boatman, 
84  Mo.  App.  67. 

Plea  in  Abatement.  —  The  failure  to 


consolidation  of  corporations  will  not  file  the  certificate  required  by  statute 

abate  the  suit  pending,  it  may  require  should  be  taken  advantage  of  by  a  plea 

an  amendment  of  the  pleading  to  suit  in  abatement.     California  Sav.,  etc., 

the  circumstances  of  the  case.     Frank-  Soc.  v.  Harris,  iii  Cal.  133, 
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COSTS. 

106.  I   IHTEODTTCTORY  —  1.  Definition.  —  See  note  i. 

1 07.  Diitinguiihed  from  DisbnrMmeiLti  and  Fees.  —  See  note  I 

108.  2.  Classes  —  Between  Party  and  Party,  and  Between  Attorney  and 
Client.  —  See  note  I. 

8.  History.  —  See  note  2. 
In  This  Country.  —  See  note  3- 
10».    4.  Nature  —  a.  Relation  to  Damages.  —  See  note  i. 

As  Punishment  and  as  Recompense.  —  See  note  2. 

106.  1.  Wallace  v,  Sheldon,  56  for  his  attorney  fees  in  an  action,  and 
Neb.  55,  citing  5  Encyc.  of  Pl.  and  **  disbursements  "  comprise  such  ex- 
PR.  106.                                                      ^  pendiiures  as  are  necessary  to   main> 

Other  Definitions.  —  Costs  are  certain  tain  or  defend  the  same,  and  include 

allowances  authorized  by  statute  to  re-  fees  of  officers  and  witnesses,  the  neces- 

imburse   the   successful  party  for  ex-  sary  expense  of  laking  depositions,  the 

penses    incurred     in     prosecutint;    or  publication  of  the  summons  or  notices, 

defending  an  action  or  special  proceed-  outlays   for  postage,  compensation  of 

Ing      Stevens   v.   Central  Nat.   Bank,  referees,  and  the  necessary   expenses 

168  N.  y.  560.  of  copying  records.     Rader  ».  Barr,  37 

The  term  means  those  expenses  in-  Oregon  453. 

cident  to  litigation   which  are    recog-  In  Minnesota   the  term  **  costs  "    in 

nized  by  law.     Perry  Tp.  v.  Red  Bank  civil  actions,  as  defined  by  Stat.  Minn. 

Tp.,  8  Pa.  Dist.  526.  (1894),   §  5497  et  seq,,   means   a   fixed 

Costs  are  charges  or   expenditures  amount  to  be  recovered  by  the  prevail- 

which  are  either  allowed  and  fixed  by  ing  party,  and  "  disbursements,'*   as 

statute  or  are  authorized  by  statute  to  defined    by   §   5500,  are  the  expenses 

be   allowed   and   fixed    by   the   court,  necessarily   paid   or   incurred    by   the 

Turner  v.  Butler,  66  Mo.  App.  380.  prevailing  party.     Hennepin  County  v. 

In  Ohio  the  term  includes  only  those  Wright  County,  84  Minn.  267. 

expenditures  which  are  by  law  taxable.  Witness    Fees    belong  to  that  class 

Stale   V.    Meigs   County,   7  Ohio  Cir.  known   as  disbursements.      Lewis  v, 

Dec.  351.  Hinson,  57  S.  Car.  193. 

An  Extra  Allowance  is  not  included  lOS-     1.    Perry   Tp.   v.    Red   Bank 

within  the  term  costs;  it  is  a  sum  in  Tp.,  8  Pa.  Dist.  526 

addition  to  costs.     Hascall  v.  King,  54  2.  Castle  v.  Roach,  n  Ohio  Dec.  358 

N.    Y.    App.    Div.  441.     See  also  Ad-  Uitin^ ^  Encyc.  of  Pl.  and  Pr.  108]; 

DiTioNAL  Allowances  OF  Costs.  Northern    r.    Manners,    121   Ala.    587; 

lOy,     1.  Distinguished  from   Fees.—  Wilson  v.  Fussell,  60  Ark.  IQ4;  Hasi- 

Irwin  V.  Hanthorn,  5  Pa.  Disc.  671.  ings   v.    Mills.    50  Neb.   842;  State  v. 

Technically  there  is  a  distinction  be-  Meigs  County,  7  Ohio  Cir.   Dec.  351; 

tween  costs  and  fees,  the  former  being  Scott  v,  Fairfield,  23  Pa.  Co.  Ct.  114. 

an  indemnity  10  a  parly  for  expenses.  In  Pennsylvania  the  statute  of  Glou- 

the   latter   being   a  recompense  to  an  cester  so  broadened  and  construed  is 

officer  for  services.     Bryan  v.  Ream,  in  force.     Scott  v.  Fairfield,  23  Pa.  Co. 

59  S.  Car.  340.  Ct.  114;  Savage  v.  McHale,  8  Pa.  Dist. 

In   Pennsylvania    costs  properly    re-  560. 

quire  taxation,  but  fees  do  not.     Irwin  8.  Stale  v.  Estes,  34  Oregon  196. 

V.  Hanthorn,  5  Pa.  Dist.  671.  109.     1.  Stevens    v.    Central    Nat. 

IHstinguished    from    Disbursements.  —  Bank,  t68  N.  Y.  560. 

•*  Costs  "  are  certain  sums  allowed  the  2.  Northern    v.    Manners.    121    Ala. 

prevailing  party  by  way  of  indemnity  587,  holding  that  under  the  system  of 
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109.  b.  Relation  to  Judgment.  —  See  note  3. 

Debt  —  Interest.  —  Sec  note  5- 

110.  n.  PowEE  TO  AwABB  C08T8  —  1.  At  Law  —  Dependent 

upon  Statnte  —  a.  Generally.  —  See  note  2. 

111.     stipulation  by  Partiei.  —  See  note  I. 

costs  and  fees  as  provided  by  the  Ala-  Louisiana.  —  Slate  v.  Judges,  107  La. 

bama    statute    costs    are    not    in    the  69^ 

natuie   of   damages,    but   are    in   the  Massachusetts.  —  Alger  z/.  Boston,  168 

nature  of  ^  peYiaUy;  Heath  v.  Wattoti,  Ma^s.  516. 

9  Pa.  Diet.  di8,  holding  that  statatee  Missdfiri,  —  Witeoh  t^.  RuthretiK.  87 

giving  costs  are   considered   in  their  Mo.  App.  226;  Baldwin  v.   Boulware, 

nature  penal;  Perry  Tp.  v.  Red  Bank  82   Mo.  App.  321;  IState  v^  Duestrow, 

Tp.,  8  Pa.  Dist.  526.  70  Mo.  App.  311. 

The   theory    upon    which   they  art  Nebraska,  —  Wtllsce  v.  Sheldon,  56 

aHowed  to  a  ):>laintiiT  is  that  Ih^  default  Neb.  5$ ;  Hastings  v.  Mf lis,  50  N^b.  842. 

of  tlie  defendant  made  it  necessary  to  New  York.  —  Stevens  v.  Central  Nat. 

sue  him.  and  to  &  defendant  that  the  Bank.  t6S  N.  Y.  560;  Levene  «r.  Hah- 

plaintiff    sued     him     without    cause,  ner,  62  N.  Y.  App.  Div.  195;  Hausauer 

Stevens  v.  Central  Nat.  Batik,  16S  N.  v.  Machawicz,  54  N.  Y.  A"pp.  Div.  ^: 

Y.   560;  Schildwachter  v.   New  Yot*.  Miller  v.   Btish,  29  N.  V.   App.  EH  v. 

(C.  PI.  G«n.  T.)  12  Misc.  (N.  Y.)  52.  117;  Barry  v.  Winkle,  (Supm.  Ct.  App. 

tn  Castle  v.  Roach,  tr  Ohio  Dec.  3^8.  T.)  36  Mi^c.  (N.  Y.)  17I;  En^tmatJ  f. 

th€  court  said:     "  In  contetnplalion  of  Gray,  81   Hun  <N.  Y.)  362;  Matter  of 

law  the  parties  to  a  suit  pay  their  own  Grade  Crossing  Coth*rs,  20  N.  Y.  App. 

costs  as  they  are  Incurred  during  the  Div.  271. 

progress  of.  a  case,  and  jtidgment  Tor  OAi<).  — Cfcstfe    if.    Ro^di,   tr  Ohio 

costs  is  rendered  in  favor  of  the  pre-  Dec.   358;  Statt  \f.  ^I«ig%  County,  7 

vailing  party,  upon  the  theory  that  he  Ohio  Cir.  Dec.  351. 

has  paid  or  is  liable  for  the  costs  in-  Oregon,  -^  State  v.  E^e^,  34  Oregon 

curred  by  him,  and  to  reitnburse  him  196. 

therefor.*'  PeHnsylvania,  —  Heath  v.  Wahon,  9 

IW.     3.  Begbie  v.  Begbie,  128  Cal.  Pa.  Dist.  218;  Perry  Tp.  v.  Rerd  Bank 

154;  StMe   V.   Dorland,   166  Iowa  40;  Tp.,   8   Pa.    Dist.    526;    Hotchkiss  v. 

State  V.  Jcidges,  107  La.  69:   Gaude  V.  Harvey,  25  Pa.  Co.  Ct.  So;  ^raintrifc 

Williatrts,  47  La.  Ann.  1325;  McRob-  v.   Independent  School  Dist.,   23  Pa. 

crts  c/.  McArthur,  66  Minn.  74;  Bron-  CO.  Ct.  510. 

ner   Brick  Co.  v,  M.   M.  Canda  Co.,  Tennessee,  —  Henley    t/.    State,    98 

(Supm.  Ct.  Tt.  T.)  18  Misc.  (N.  Y.).68l.  Tenn.  665. 

They  go  with  an  irregular  jadg^metit  Washington.  —  Larson  v.  Winder,  14 

(which  is  not  void  for  want  of  jurisdic-  Wash.  647. 

tion)  the  same  as  with  a  regular  'judg-  Wisconsin.  —  Auerbach  v,  Mailcs,  94 

mcnt.     McUoberts    v.    McAfthuV,   66  Wis.  «68;  Everett  v.  Gofes,  89  Wis.  4*2 1. 

Minn.  74.  Uhfmatcly    the    powier     to    impose 

5.  McMahon   v.  Smith,  (Stipm.   Ct.  costs  mu'st  befouAd  in  a  ^Ittute.  bin 

App.  T.)  20  Misc.  (N.  Y.)  305.     But  see  the  legislature  must  griitit  the  povrer 

Northern   v.    Haoners.   121   Ala.    587,  in   grneral  terms   to  the  cotiriS.  and 

which  holds  that  n  judgment  tn  favor  these  rribnnals  tnay  then  establi^i  by 

of  the  successful  party  for  costs  has  nt>  rule  or  order  a  fee  bill  thftt  will  have 

element  of  deht  in  it.  the  binding  force  of  a  leglsltitive  act. 

Im^ilaonhient  far  X/6tti.  —  Northerfi  -v,  Tesla  Electric  Co.  "v,  Scon,  toi  fed. 

Hanners,  121  Ala.  587.  Rep.  524. 

111^.    S.  Northern  v,  Hanners,  121  n  ICiiMtfri  costs  fn  actions  ftt  law 

Ala.  587;  McMahon  v,  Sttiitli,  (Supm.  are  t>y  statute  left  to  the  discretion  ctf 

Ct.  A^p.  T.)  20  Misc.  (N.  Y.)  305,  each  the  court.      Hecht    v,    Heitnaftn,    81 

citing  5   Encyc.  of  Pl.  and  Pr.  iro.  Mo.  App.  370. 

See  also  the  foTltswing  cases:  111.     1.  Wallace    v,   Sheldon,    56 

California,  —  Begbie  v.  Begbtc,  1^8  Neb.  55. 

Cal.  154.  Only  tliose^o  Jotn  in  iftrfc  conttact 

Kansas,  —  Prest  t^.   Black,  63  Kah.  are  bound.     Schawacker  v.  McLaugb- 

686.  1  in.  139  Mo.  333. 
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111.    *.  Construction  of  Statutes.  —  See  notes  2,  3. 

113.  c.  What  Statute  Governs  —  (i)  In  Point  of  Tinu* 
—  See  note  i . 

1  IS.    lAgiiiatiTe  €>iMig«i.  — >  See  note  i. 

Whetlier  Statutes  Apply  to  Fending  tniU.  —  See  note  2. 

1 14.  2.  In  Equity.  —  See  note  i. 

1 18.    8.  Who  May  Award  —  a.  Court.  —  See  note  i. . 

117.  4.  Where  There  Is  Lack  of  Jurisdiction  —  a.  In  Gen- 
eral. —  See  note  i. 

118.  See  note  i. 

191 .    6.  Time  of  Awarding  —  Queition  of  Ooots  aioao.  —  See  0Dte  2. 

A  stipulation  to  have  the  testimony  rived  their  right  to  award  costs  from 

of  the  trial  taken  by  .a  stenographer  legislative  provisions,  and  it  seems  to 

cannot  operate  to  make  the  expense  of  have  been  thought  necessary  speciallir 

a  transcript  of  the   notes   taicable  as  and  expwssly  to  authorize  the  English 

costs  without  an  express  stipulation  to  chancery  courts  to  exercise  the  power 

that  «ffecL     Monahan  v,  Godkin,  loo  by  Act  of  Parliaaent.     In  the  United 

Fed«  Rep.  196.  States  the   power  of  ihe  courts,  both 

111«    SL  Baldwin   v,   Boulware,  82  federal  and  state,  does  not  exist  if  not 

Mo.  App.  321;  Hecht  v.   H«iaiann,  81  founded  in  sttitutc  or  ^ootract  of  the 

Mo.  App.  370;  State  v.  Duesirow,  70  parties.     Wallace  v.  Sheldon*  56  Neb. 

Mo.  App.  311;  State  v,  Meigs  County,  55. 

7  Ohio  Cir.  Dec.  351;  Heath  v.  Walton,  115.    1.  XUoqnaUllBation  of  Jndgo.  — 

9  Pa.  Dist.  218;  Perry  Tp.  v.  Red  Banx  If  costs  are  incurred  in  good  faith  they 

Tp.,  8  Pa.  Dist.  526.  ave  none  the  less  a  proper  charge  be- 

S.  Benson    v,   Braan,    134  Cal.  41;  cause  the  judge  Is  afterward?  found  to 

Stevens  v.  Central  Nat.  Bank.  168  N«  be  disqualified.     Meyer  v,  San  Diego, 

Y.  560;  Roberson  v,  Rochester  Folding  132  Cal.  35. 

Box   Co.,   68    N.   Y.   App.   Div.    528;  117.     1.  Clendenning    v.   Guise,   8 

Cotzhausen  v,  H.  W.  Johns  Mfg.  Co.,  Wyo.  91,  citing  5   Encyc.  of  Pl.  and 

107.  Wis.  59;  Evans  ST.  Kemp,  104  Wis.  Pr.  117.     See  also  Citizens*  Bank  v.. 

87.  Cannon,  164  U.  S.  3x9. 

The  fact  that  the  court  included  in  118.    1.  State  v.  Judj^s.  J07  La.  69 

the  judgment  further  relief  equitable  Ui^**i  5  Encyc.  of  Pi.,  and  Pjl  1x8]; 

in  its  character  cannot  deprive  one  of  Clendenning  v.  Guise,  8  Wyo.  91. 

his  statutory  rigJit  to  costs.     Evans  v.  In   such    a    case    the    plaintiff,  by 

Kemp^  104  Wis.  87.  bringing   his   action,    has    submitted 

In  Kew  Jersegr  g  32  of  the  Chancery  himself  to  thelurisdictlonof  the  court. 

Act  (Gen.  Stat.  N.  J..,  p.  378),   whi(^  Day  v.  Sun  Ins.  Office,  40  N.  Y.  A^. 

provides  that  when  a  bill  is  deaurped  Div.  305. 

to  **  if  the  plea  or  demurrer  be  allowed  Authority  of  Legislature  to  B^gslatei 

the  'Complainant  shall   pay  costs,'*  is  —  The  legislature  possesses  authority 

mandatory  and  leaves  nothing  to  the  to  Begulate  the  matter  by  statute  upon 

discretion  of  the  court.     Canon  v.  Bal-  the  theory  that  the  statute  authorizing 

Iard«  63  N.  J.  Eq.  797.  the  judgment  ior  costs  has  conferred 

113*    1.  State  f.  Dorland,  106  Iowa  upon  the  court    jurisdiction   for  that 

40  [Vi/tW  5  Encyc.  OF  Pl.  AND  P&.  Ill-  purpose.      Cktndennii^g    v.    Guise,   8 

X13J;    Begbie    v,    Begbie,    128     Cal.  Wyo.  91. 

154*  131-    8.  Thomas  «.  Craig,  60  Minn. 

lU.     1.  State  V,  Dorland,  106  Iowa  501. 

40  [citing  5  Encyc.  of  Pl.  and  Pr.  hi-  When  the  «Jibject->matier  of  an  «c- 

IJ3J;  Wilson  V.  Jenkins,  147  lad.  533;  tlon   has  been  destroyed  by  accident. 

Liquidating  Com'rs   v.    Marrero,    106  compromise,  or  otherwise,   the  coueX 

La.  130;  Castle  v.  'Roach,  11  Ohio  Dec  will   not  try   the    case  on  the  merits 

358.  merely  to  determine  which  «ide  should 

8.  State  «.  Dorland,  xo6  Iowa  40,  W/-  pay  the  costs.      Bloimt  »,  Sinuaomi, 

^*^g  5  Encyc.  of  Pl.  and  Pr.  iix-113.  120   N.  Car.    19;    Wlkel  «.  Jackson 

114.    1.  The  English  law  courts  de-  County,  120  N.  Car.  451. 
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191.  m.  BieHT  TO  AHD  LiABiUTT  FOB  CoBTB  —  1.  When 
Sight  Vetts.  —  See  note  3. 

199.    2.  Ownership.  —  See  note  i. 

3.  Prevailing  Party  —  a.  In  General.  —  See  notes  2, 3. 
194.    d.  By  Statute.  —  See  note  i. 

191.    8.  State  v.  Dorland,  106  Iowa  entitled  to  costs  the  defendant  recovers 

40.  them  as  a  matter  of  course. 

139*    1.  Davis  v.  Swedish-American  The  Mare   Faet  that  a  Defense  Wai 

Nat.    Bank,    78    Minn.    408    [citing    5  Hade  in  Good  Faith  and  upon  leasona- 

Encyc.  of  Pl.    and  Pr.  122];  Taylor  ble  grounds  forms  no  exception  to  this 

V,    Lon^   Island    R.    Co.,   (Supm.    Ct.  rule.     Matter  of  Proctor,  103  Iowa  232. 

Spec.   T.)  25    Misc.   (N.    Y.)  11.     Bui  Exoeptioni    to    Bnle.  —  To    the    rule 

see  Adams  v.  Niagara  Cycle  Fittings  thai  costs  follow    the  judgment  and 

Co.,  (Supm.   Ct.    Spec.    T.)   10  N.  Y.  are  awarded  to  the  successful  party  and 

Annot.   Cas.   401,    in    which   case  the  taxed  against  the  losing  party  there  are 

court  held  that  a  judgment  for  costs  some  exceptions,  one  of   which  is  the 

only  belongs  to  the  attorney  of  the  sue-  allowance  to  an  executor  of  the  neces- 

cessful  party.  sary   costs   and  expenses  incurred  by 

Attorney's  Lien.  —  See  Taylor  v.  Long  him    in    unsuccessfully    defending   a 

Island  R.  Co.,  (Supm.  Ct.  Spec.  T.)  25  contest  against  the  will  of  his  testator. 

Misc.  (N.  Y.)  II.  The  courts  justify  this  exception   on 

Coeti  Inenrred  nnder  Void  Order.  —  A  the  theory  that  the  executor  is  a  trustee, 

party  is  not  to  lose  costs  that  he  neces-  and  having  accepted  the  trust  is  bound 

sarily  incurred  because  they  were  in-  to  defend  the  trust  estate.     In  cases  in 

curred  under  a  void  order.     Meyer  v.  which  an  executor,  devisee,  or  legatee 

San  Diego,  132  Cal.  35.  of  a  will  applies  to  the  court  for  the 

2.  Northern  v.  Manners,  121  Ala.  587;  construction  of  the  will,  costs  will  not 

Wallace  v.  Sheldon,  56  Neb.  55.  be  awarded  against  him.     Wallace  v, 

8.  Alabama,  —  Northern  v,  flanners,  Sheldon,  56  Neb.  55. 

121  Ala.  587.  In  Arkansas   Sand.  &   H.  Dig.  Stat. 

Iowa.  —  Matter  of  Proctor,  103  Iowa  Aik.,  §  787,  provides  as  follows:    **  If 

232;  McGuire   v.  Montross,   102  Iowa  the  plaintiff  recover  judgment,  he  shall 

20.  have  judgment  for  costs  against  the 

Kansds.  —  Nation  v.  Littler,  5g  Kan.  defendant."       Section    788    provides: 

773,  52  Pac.  Rep.  96.  "If  the  plaintiff  shall  be  nonsuited,  or 

Nebraska.  —  Wallace  v.  Sheldon,  56  discontinue  his  action  after  the  appear- 

Neb.  55.  ance  of  the  defendant,  or  final  judg- 

New     York.  —  Stevens    v.    Central  ment  shall  go  against  him.   then  the 

Nat.  Bank,  168  N.  Y.  560.  defendant    shall   have  judgment    for 

Ohio, — Castle    v.    Roach,    11   Ohio  costs  against  the  plaintiff."     Davies  v. 

Dec.  358.  Robinson,  65  Ark.  219. 

South  Dakota,  —  Lee  v,  Neumen,  15  In  Kew  Hampshire  in  all  actions  or 

S.  Dak.  642.  petitions  in  the  Supreme  Court  costs 

Tennessee.    —    Davis     v.     Jackson,  may  be  limited  as  the  court  may  deem 

(Tenn.     Ch.     1897)   39     S.    W.    Rep.  just.     Pub.  Slat.  N.    H.,  c.  229,  ^  3; 

1067.  Fisher  v.  Carpenter,  67  N.  H.  569. 

Texas,  — Unknown  Heirs  v.  Morgan,  Hew  Tork.  —  Under  Code  Civ.  Pro. 
18  Tex.  Civ.  App.  627;  West  End  N.  Y.,  §  3240,  costs  in  a  special  pro- 
Dock  Co.  V.  Galveston  City  Co.,  (Tex.  ceeding  are  within  the  discretion  of  the 
Civ.  App.  1900)  55  S.  W.  Rep.  752.  court,  but  such  discretion  will  not  be 

It  is  of  no  consequence  whether  the  exercised  against  a  party  who  has  pre- 

plaintiff  or  the  defendant  is  the  pre-  vailed  upon  the  issue.     Ward  v.  Ward, 

vailing  party.     If  the  defendant  is  the  67  N.  Y.  App.  Div.  121. 

successful  party  he  recovers  his  costs  Texas. —  Rev.  Stat.   Tex.,  art.  1425, 

of  the  plaintiff,   for   which   judgment  requires  the  costs  to  be  taxed  against 

must  be  rendered.     Northern  v.  Han-  the  losing  party.     Unknown  Heirs  v. 

ners,  121  Ala.   587.     See  also  Dows  v.  Morgan,  18  Tex.  Civ.  App.  627. 

Glaspel,  4  N.   Dak.   251,  holding  that  ld4.     1.  Canon  v,  Ballard,  63  N.  J. 

in  all  cases  in  which  the  plaintiff  is  not  Kq.  797. 
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135.  4.  Tarioni  Terminations  of  Suit  —  a.  Nonsuit.  —  See 
note  2. 

136.  6.  Discontinuance.  —  See  note  2. 

130.  e.  On  Abatement.  — See  note  i. 

131.  5.  Upon  Various  Pleadings  —  a.  Demurrer.  —  See 
notes  3,  4. 

133.    c.  Disclaimer.  —  See  note  3. 

133.  See  note  i. 

134.  6.  Where  There  Are  Several  Defendants  —  ^.  Recovery 
BY  Some  Defendants  Only  —  (i)  Legislation  Concerning,  —  See 
note  I. 


195.  2.  Thompson  v.  Southern  R. 
Co..  116  Fed.  Rep.  890. 

136.  2.  Where  There  Are  Several  De- 
fendants the  award  of  costs  should  be 
made  only  to  those  of  the  defendants 
opposinfiT  the  motion.  Bloomin^dale 
V.  Lochow,  70  N.  Y.  App.  Div.  613. 

130.  1.  Begbie  v,  Begbie,  12S  Cal. 

154. 
After  Judgment.  —  This   rule   is  the 

same  when  the  action  abates  after  judg- 
ment and  pending  an  appeal.  Begbie 
V,  Begbie,  128  Cal.  154. 

Death  of  Party. —  Under  Code  Civ. 
Pro.  Cal.»  §  102 1  et  srq,,  costs  are  not 
taxable  or  recoverable  until  a  judicial 
determination  is  had  in  the  action  in 
which  they  have  been  incurred.  If 
by  death  of  one  of  the  parties  the  court 
loses  power  to  render  the  judgment, 
it  cannot  render  judgment  for  costs/ 
Begbie  v.  Begbie.  128  Cal.  154. 

131.  8.  In  Hew  York  costs  on  de- 
murrer are  in  the  discretion  of  the 
court  where  an  issue  of  law  and  an 
issue  of  fact  are  joined  between  the 
same  parties  to  the  same  action,  and 
the  issue  of  fact  remains  undisposed  of 
when  an  interlocutory  judgment  is 
rendered  upon  the  issue  of  law.  Code 
Civ.  Pro.  N.  Y.,  §  3232:  Keller  v. 
Shrady,  (N.  Y.  City  Ct.  Gen.  T.)  30 
Misc.  (N.  Y.)  833;  Garrett  v.  Wood. 
(Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.) 
7;  Marsh  v.  Graham,  (Supm.  Ct.  Spec. 
T.)  19  Misc.  (N.  Y.)  263. 

Where  an  order  is  made  sustaining 
or  overruling  a  demurrer  to  the  whole 
complaint  in  a  common-law  action  the 
successful  party  is  entitled  to  costs  as 
a  matter  of  law.  Marsh  v.  Graham, 
(Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.) 
263.   • 

4.  Combs  V.  Pridmore,  (Ky.  1898)  44 
S.  W.  Rep.  107. 

Bullitt's  Civ.  Code  Kv.  (1S05),  ?,  03, 
par.  2,  requires  a  party  to  demur  before 
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he  files  other  pleadings,  or  be  liable  for 
all  costs  which  result  from  a  failure  to 
demur.  Moore  v.  Moxey,  (Ky.  1897) 
39  S.  W.  Rep.  420;  Mast  v.  Lehm.in, 
100  Ky.  464 

133.  8.  Keller  v.  Bading,  169  III. 
152;  Brown  v.  Follette,  155  Ind.  316; 
Fowler  v.  Brown,  51  Neb.  414,  the 
court  saying  that  Code  Civ.  Pro.  Neb.. 
§  618.  which  provides  that  where  de- 
fendants disclaim  having  any  title  or 
interest  in  the  subject-matter  of  the  ac- 
tion, they  shall  recover  their  costs  un- 
less for  special  reasons  the  court 
decides  otherwise,  is  declaratory  of  the 
rule  in  equity;  League  v.  State,  93 
Tex.  553. 

How  Made.  —  Such  a  disclaimer  must 
be  made  in  the  pleadings.  Cooper  v. 
Great  Falls  Cotton  Co.,  94  Tenn.  588. 

If  the  authority  of  the  court  to  act 
is  denied  by  demurrer  when  a  dis- 
claimer should  be  filed,  the  costs  inay 
be  adjudged  against  the  defendant. 
Keller  v.  Bading.  169  111.  152. 

133.  1.  League   v.   State,  93*Tex. 

553- 

134.  1.  Separate  Answers.  —  Under 
Code  Civ.  Pro.  N.  Y.,  §  3229,  costs 
may  be  awarded  in  the  discretion  of 
the  court  to  anv  defendant  against 
whom  the  plaintiff  is  not  entitled  to 
costs,  where  he  did  not  unite  in  the 
answer  and  was  not  united  in  interest 
with  the  defendant  against  whom  the 
plaintiflf  is  entitled  to  costs.  Churchill 
V.  Wagner,  (N.  Y.  City  Ct.  Gen.  T.)  23 
Misc.  (N.  Y.)  595. 

Ex  Contraotn  and  £z  Delicto.—  If  a 
plaintiff  maintains  his  action  against 
one  of  several  defendants  he  may  have 
costs  against  that  one,  and  the  other 
defendants  may  have  judgment  against 
the  plaintiff  for  costs.  This  rule  is 
alike  applicable  to  actions  ex  contractu 
and  actions  rx  delicto.  Lull  v.  Anamosa 
Nat.  Bcink,  no  Iowa  537. 
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1»6.    ^.  Joint  or  Several  Bills  of  Costs— (2)  Where 

Defendants  Sever,  —  See  note  3. 

139.  Where  There  Are  BeTeral  Suits— a.  Generally.  — See 
note  2. 

140.  See  note  t. 

141.  c.  Where  Several  Suits  Are  or  Might  Be  Con- 

SOLI  DATED.  —  See  note  2. 

143.  8.  Apportionment  and  Division  —  a.  Where  Success  Is 
Divided  —  (i)  Generally,  —  See  note  2. 

144.  *.  Where  There  Are  Several  Counts  or  Issues 

—  (i)  Counts,  —  See  note  i. 

146.     (4)  Issues  of  Law  and  Fact,  —  See  note  2. 

148.  11.  Varions  caaases  of  Parties  — a.  Parties  to  Suit— 
(i)  In  General,  —  See  note  i. 

149.  (2)  Nominal  Party,  —  See  note  3. 

1S6.    8.  FnMftioe  in   Ifew   Tcvt.  —  tionmenc  of  ccfsts  in  cases  ^bcre  tbere 

Successful  defendants  who  have  inter-  are  several  <dtifeiis«6  or  counterdaiiiis 

posed    separate    answ^ers    and    have  is  a  matter  within  the  discretion  of  the 

separately  appeared   niAy   insist   that  court.     Sthawacker   K    AicLaugfilfn, 

their  several  bills  of  costs  be  taxed  by  139  Mo.  333. 

the  cleric  as  of  course;  and  tlie  plain-  144w     1.  Sec  New  Martboroofrh  v. 

tiff,  if  contesting  the  taxation,   must  Brewer,  170  Mass.  168. 

sustain  the  burden  of  showing  tfiat  the  Sowa.  — Code  Iowa,  f^  3S54,  provides: 

defendants'    intere^s    were   identical  **  Where  there  are  several   causes  of 

afkd  tbat  the  severance  was  collusive,  action  embraced  in  the  satne  petition, 

Wolf  V,  Di  Lorenzo,  (Supm.  Ci.  App.  or  several   issses,  tlie   plaintiff  shall 

T.)  m  Misc.  (N.  Y.)  343.  recover  costs     upo^i    tlie    issoes   de- 

19#.    S.  Smith  v.  Nelson,  23  Utah  termined  in  Ms  favor,  «Rid  the  defend- 

512.  rtVfVi^  5  Encvc.xjf  Pl.  AND  Pr.  15Q.  ant    upon    those    <lMermiDed    in   his 

14tl.    1.  Woodworth    v.    Brooklyn  favor.*'    See  McGnire  r.  Montrass,  102 

El.   R.  Co.,  22  N.  V.   App.  Div.  501,  Iowa  20. 

wherein  the  court  said:    ''  The  multi-  14>S»    S.  In  Wmt  Yttic,  whe<«  an  issue 

plication  of  unnecessary  actions  <ought  of  law  and  an  issue  o€  fact  are  joined 

not  to  be  afded  by  multiplication  of  between  the  same  parties  to  the  same 

costs.**'  action,   and  the  issue  kA  fact  nemains 

141.    8.  Where  there  were  separate  undisposed  of   when   an  tnterlocmory 

and  disrinet  actions  affecting  separate  judgmeM  is  rendered  upon  the  issue 

and    distinct    persons   and    property,  of  law,  costs  are  in  the  dlscreiion  o(f  the 

wTiich  were  consolidated  for  the  pur-  court.     Code  Civ.  Pro.  N.  Y.,  §  3232; 

pose  o€  convenience,  it  was  heW  thai  Garrett  v.  Wood,  (Supm.  Cl.  Spec.  T.) 

this  did  not  have  the  effect  of  maVing  23  Misc.  (N.  Y.)  7. 

them  one  action  in  ihe  sense  that  only  148.    1.  McMahoav.  Smith,  <Supm. 

one    jtrdgment    should     be   entered.  Ct.  App.  T,)  20  Misc.  (N,  Y.)  305.  W/- 

Each  defendant  was  entitled  to  costs,  ing  5  Encyc.  of  Pl.  and  Pr.  148. 

Gray*s  Harbor  Boom   Co.  v.  McAm-  149*    8.  Edwards  9.  Loy,  (Ky.  1902) 

mant,  21  Wash.  465.  68  S.  W.  Rep.  T091. 

143.    2.  Heaton   v.    Ainley,  <Iowa  "Order  to  tadtnoiiy  HoaiBil  fMty. — 

1898)  74  N.  W.  Rep.  766,  in  which  case,  Where  a  person  prosecates  a  suit  in 


in  view  of  the  special  circumstances,  the  name  of  another  he  is  bound  to  la- 
costs  were  apportioned.  demnify  and  protect  htm  agaiast  ^e 
Panitlou  Prooeedings.  —  Usually  in  payment  of  oosts.  To  obtain  such 
the  partition  of  estates  the  costs  are  protection,  it  is  the  duty  of  the  nomiaal 
divided  proportionally  between  the  plainxiff  to  make  application  to  Aie 
parties.     Hitchcock   v,   Blagge,  (Tex.  court   for  an  order  on  the 


Civ.  App.  1898)  45  S.  W.  Rep.  931.  plaintiff  to  indemnify  him.     Keystone 

In  Misfonri,  by  statute,  the  appor-    Mfg.  Co.  v.  Watts,  too  M.  Apf».  n, 
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ISl.    it.  Governments  or  Municipalities.  —  See  notes 
4,  5- 

ISQ.     Mt  in  Vkm  tit  ttnte  bA  Bbhition.  —  See  note  2. 

e.  Public  Officers.  —  See  note  3. 
1157.    m.  Estate  or  Fund  —  (i)  In  General.  —See  note  i. 

ISO.    17.  Costs  Dependekt  on  Axouht  iir  GoKt&otsEST  t)& 
Bttm  IUbc^tsub  —  2.  Costs  Bepeiid^eftk  oft  Amoimt  bf  KecoTery  — 

a.  In  General  —  (i)  Statute  Governs.  —  See  notes  i,  2. 

151.    4.  While  the  .rule  is  well  set-  and  holding  that  costs  are  chargeable 

tied  that  costs  cannot  be  taxed  a^^ainsi  personally  against  a  county  treasurer 

the  Otiite^  States,  tfce  rnVe  is  universal  iti  tnandamtis  procwed^tigs  under  Code 

in  civil  cases  that  the  United  Slates  Civ.  Pro.  tal.,  §§1022.  1095. 

recovers  costs  as  if  it  w^ere  a  private  ttldiigaai.   —  Com  p.    Laws    Mich., 

individual.     Pine   River  Loggitig  Co.  g   11,277,   provides  that  **  in  all  civil 

V.  U.  S.,  186  U.  S.  27Q.  sniis  atid    proceedings  by  or  in  the 

!Ky  the  Aolt  <tf  Congress  of  1S87  it  is  name  of  the  people  of  this  stare,  insti- 

providexi  that "  if  the  govemmeTit  of  tuted  by  any  offittr  rltily  authx)rized 

the  United  States  shall  put  in  tissue  the  for  that  purpose,  and  not  brought  on 

right  of  the   plainiiff  to  recover,  the  the  relation  or  for  the  use  of  atiy  citi- 

dourt  may,  in  its  dlscrtlion,  allow  costs  zen,  or   upon   any  penal  staiute,  ih« 

to  the  prevailing  party."     Act  Cong,  p^eople  shall  be  liable  for  costs  in  the 

March  3,   1887,  c.  359,  §  15,  24  U.S.  same  cases  and  to  the  srame  extent  as 

Slat,  at  L.  508.     Outside  of  thisstatnte  if  such  suit  or  proceeding  were  insti- 

and  some  other  statutes  relaiing  to  tuted   by  an  individual.**    See  Flint, 

special  cases,  there  is    no  aathortty  etc.,  R.  Co.   v.    State  Atrdiiors,    ro2 

which  permfls  the  rendition  t>f  u  jirdg-  Mich.  500. 

ment    for    costs   lagainrst  the  g-overn-  15^.    1.  The  right  to  charge  a  fun 4 

me  At    of    the    United    States.      Car-  wrih  costs  and  expenses  depends  on 

lisle   V.  Cooper,  (C.    C.   A.)  64    Fed.  the  question  whether  the  litigatron  in 

Rte^.  472.  which  the  costs  and  expenses  were  in- 

5.  Henley  v.  State,  98  Tenn.  665,  ciU  cnrred   was   in   promotion  of   the  in- 

ing  5  Ewcyc.  of  Vl.  and  Pr.  T51,  152,  terests  of  those  eventually  found  to  be 

and  approvin-g  generally  the  text  on  cntnled  to  the  fund.     Tarr's  Estate,  10 

those  pages.     See  also  Lonisvilie.  etc.,  Pa.  Super.  Ci.  554. 

R.  Co.  V.  Couher,  (Ky.  igoo)  59  S.  W.  Ezeoator.  —  Wallace  v,  Sheldon,  56 

Rep.  513.  Neb.  55. 

t^Onftmction  of  Btatates.  —  A  statute  Widow's  AUcrwanee.  —  Solicitor's  fees 

mnking  the  state  liable  for  all  costs  are  properly  allowed  out  of  the  estiite 

of  crfmfnai  erases  fs  construed  to  mean  where  a  widow  brings  proceedings  to 

only  ^rate  costs,  and  not  costs  of  the  fix  her  allowance.     McLean  w.  Thomas, 

defendant;  ttnd  a  statute  giving  costs  52  III.  App.  r6i. 

in  general  terms,  thou^  unqualified,  159.     1.  U.  S.  Mortg.  Co.  v.  Wi'llis, 

Wilf  not  malce  the  state  liable  therefor.  41  Oregon  481 ;  Altree  v.  Gregson,  40 

H^enley  v.  State,  98  Tenn.  665.  Oregon  599;  LoTing  v.  Morrison,  25  N. 

\SSt.    i.  Ifi  7V;/«^w^^  complainams  Y.  App.  Div.  139,  holding  that  it  is  im- 

filing  a  bill  in  the  name  of  the  state  on  material  how  the  verdict  is  made  up  if 

relaticm  are  liable  for  costs.    "State  v.  the  total  amount  awarded  by  the  jury 

Watson,  (Term.  Ch.  1^96)  39  *$.  W.  Rep.  equals  or  exceeds  the  sum  of  fifty  dol- 

536.  lars;  and  where  the  principal  sum  due 

^ight  of  ^tllio  Ihttnre.  —In  thie  ab-  on  a  note  is  less  than  fifty  dollars,  fn- 

sence  di  statute,  one  tvho  seeks  to  en-  terest  can  be  regarded  as  part  of  the 

fo*rce  a  rigfht  df  a  public  nature  in  which  recovery  for  the  purpose  of  fixing  the 

he  has  no  more  Interest  than  any  other  rig^t  to  costs  under  Code  Civ.  Pro,  N. 

citizen  is  not  liable  for  costs  to  The  de-  Y.,  §  3228. 

fendant  if  a  nonsuit  is  granted.    Bloun't  "i.  New  York.  —  Levene  zr.  Hahner, 

V.  Simmons,  120  N.  Car.  19.  62  N.  Y.  App.  Div.  195. 

^.  See  "Power  v.  May,  123  Cal.  147,  Wisconsin.  —  Field  v,  Elroy,  99  Wis. 

citing  5  Ekcyc.  of  Pl.  and  Pr.  151, 152,  412. 
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170.  e.  Costs  in  Spe 
CkatiiU  arid  Ckoses  in  Actioi. 

173.  /.  Costs  in  Ac- 
Issue  as  to  Title  —  (»)  in  Osm 

178.  g.  No  More  Co: 
eral.  —  See  note  2, 

isa.  V.  Double  and  T: 
Sec  note  i. 

184.  vn.  Costs  ih  Et 
note  3- 

ITO.  1.  In  TlHoniln,  in  an  a 
oi  trover.  Ihe  |>lJiintiff  must  recoi 
least  fifty  dollars  damages  in  oct 
be  enlilled  lo  costs.  Stat.  Wis.,  ^ 
subdiu.  5:  Ruirbee  v.  Lombari 
Wis   326. 

I»3.  1.  OiliCinila.  — CodeCii- 
Cal..  g  luzi,  subdiv.  5,  allows  co 
course  to  the  plajnliff  upona  jud( 


Kloti.  130  Cal.  S33. 

In   V««  Jenaj   the   Practice   . 
Gen.  Slat.  N.  J.,  p.  2586,  par.  3 

commenced  in  the  Supreme 
where  he  does  not  recover  abo' 
hundred  dollars.  ex<:lusive  of 
except  where  tiile  lo  land  co- 
question,  or  "  whi^rc  ihe  partii 

exclusive  of  costs,  exceeds  one  h 
dollars  do  not  reside  in  the 
counly.''  Goat,  eic.  Skin  Imp 
V.  Paschall.  60  N.  J.  L.  137. 

ITS.  S.  la  Nsw  Tork,  by  Co. 
Pro.  N.  v..  S  3228.  subdiv.  ,- 
plainiiS  recovers  less  than  fifty 
damages  in  an  action  for  an  ; 
batlerv,  false  imprisonment, 
slande'r,  criminal  convergalion. 
lion,  or  malicious  prosecution,  < 
or  penalty  in  which  Ihe  peopli 

costs  cannot  exceed  his  di 
O'Connor  v.  Union  R.  Co..  (Su 
Spec.  T,)33  Misc.  (N.  Y.)  728, 
In  PenniylTanla  ihe  statuie  «l 
Charles  II..  c.  9,  is  in  force,  an 
fore,  in  an  action  for  damage; 
SBult  and  battery,  the  plainti 
enlitlcd  to  more  ro^is  than  d 
unless  the  judge  who  tried  tl 
certllies  thai  an  assault  and 
was  sufficiently  proved  by  the 
Miller  v.  Good,  35  Pa.  Co.  Ct. 
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189.    See  notes  i,  2. 

1 86.  See  note  i . 

Ezpren  Award.  —  See  note  4. 

2.  Prevailing  Party.  —  See  note  5. 

187.  See  note  i. 

188.  3.  Wlien  Costs  Will  Be  Apportioned  or  Hot  Awarded.  — 
See  note  2. 

189.  Other  Catw.  —  See  note  I. 

4.  DismisBal.  —  See  note  2. 
193.    IX.  Costs  in  Appellatx  Coubt  —  1.  General  Discretion 

—  Salgeot  Only  to  Statutory  Limitation.  —  See  note  4. 

Rep.  277;  Pennsylvania  Co.  z/.  Jackson-  principles  to  justify  a  total  denial  of 

ville,  etc.,  R.  Co.,  (C.  C.  A.)  66  Fed.  costs  and  solicitors'  fees. 

Rep.  421.  Before  it  can  be  reviewed  the  record 

Tlie  discretion  is  a  legal  discretion  must  disclose  the  facts  and  circum- 

to  be  exercised  according  to  equitable  stances  which  induced  the  entering  of 

principles,  otherwise  it  is  a  subject  for.  the  order.     Highley  v,  Deane,  168  III. 

review.     Highley  v.  Deane,  168  111.  266.  266. 

If  each  party  succeeds  as  to  part  of  1§6.    1.  Highley  v,  Deane,  168  III. 

the  matter  in  litigation  between  them,  266.     See  also  En'right  v.  Amsden,  70 

costs    are    not    allowed    10  either  as  Vt.  183. 

against  the  other.    Cross  v.  Smith.  85  4.  Sievens  r.  Central  Nat.  Bank,  168 

Hun  (N.  Y.)  49.  N.  Y.  560. 

Deeroo  Pro  Confeiso  Improperly  Entered.  6.  Stevens  v.  Central  Nat.  Bank,  168 

—  Where  ^,  &tcv^e pro  conffsso  has  been  N.  Y.  560  \pHng  5  Encyc.  op  Pl.  and 
prematurely  and  improperly  entered,  Pr.  186];  Mack  v.  Wurmser,  135  Mo. 
an  application  promptly  made  to  set  58;  Davis  v.  Jackson,  (Tenn.  Ch.  1897) 
it  aside  should  be  granted,  and  the  39  S.  W.  Rep.  1067;  Everett  v.  Haulen- 
applicant  should  not  be  held  liable  for  beek,  77  Fed.  Rep.  12. 

costs  of  the  proceeding  up  to  the  time  1§7.    1.  Davis  v.  Jackson,  (Tenn. 

of  the  application.     Woodford  v.  Alex-  Ch.  1897)  39  S.  W.  Rep.  1067. 

ander,  35  Fla.  333.  1§S.    2.  Where    substantial   issues 

In  Illinois  the  statute  leaves  it  to  the  are  found  for  one  party  and  like  issues 

discretion  of  the  court  to  award  costs  found  for  another,  the  costs  may  be 

in  all  chancery  cases  except  when  the  divided.     Mack  v.  Wurmser,  135  Mo. 

bill  is  dismissed  by  the  applicant  or  58. 

on   the  motion  of  the   defendant   for  1§9*     1.  Amioable    Salt.    —    Where 

want  of  prosecution.     North  v.  Rood-  suits  in  equity  are  amicable,  though 

house,  52  111.  App.  17.  contentious,  no  costs  will  generally  be 

1§5.     1.  Spengler  v,  Hahn,  95  Wis.  allowed  against  either   party.     Rotch 

472  [citing  5  Encyc.  of  Pl.  and   Pr.  v.  Livingston,  91  Me.  461. 

185];  Hamilton  v,  DuPre,  103  Ga.  795;  2.  Langlois   v,  Matthiessen,  155  III. 

Mack  V.   Wurmser,   135  Mo.  58;  Rob-  230. 

erts  V.  New  York  El.  R.  Co..  155  N.  Y.  19d.    4.  In  Conneotient    Pub.   Acts 

31;  Woods  V.  Douglas,  46  W.  Va.  657;  1897,   p.  894,  §  28,  provides  that  when 

Tyler  Min.  Co.  v.  Sweeney,  (C.  C.  A.)  the  Supreme  Court  remands  a  cause 

79  Fed.  Rep.  277.  for  a  new  trial  the  whole  costs  of  the 

The  discretion  is  a  sound  legal  dis-  cause,   except  those  accruing  in   the 

cretion  and  should  be  so  exercised  as  to  Supreme  Court,  shall  be  taxed  in  favor 

work   no  injustice.     North   t/.    Rood-  of  the  prevailing  party,  but  those  in 

house,  52  III.  App.  I7>  the   Supreme  Court  shall  be  taxed  in 

2.  Spengler  v.  Hahn,  95  Wis.  472,  favor  of  the  plaintiff  in  error  or  appeU 
Hting  5  Encyc.  of  Pl.  and  Pr.  185,  lant,  except  that  the  fee  of  twenty  dol- 
and  holding  that  where  the  parties  lars  to  the  prevailing  party  in  the 
have  contracted  for  the  allowance  of  Supreme  Court  and  that  for  the  ex- 
solicitors'  fees  in  addition  to  taxable  pense  of  printing  briefs  shall  be  in  the 
costs,  it  requires  a  very  strong  case  discretion  of  the  court.  Beach  v, 
against  such   allowance  on  equitable  Travelers  Ins.  Co.,  73  Conn.  47$. 
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193.  See  note  i. 

194.  PreTailing  Pttrty  VsiiAlly  BaodTW  OotU.  —  See  note  I. 

195.  Appellant  Must  Obtain  Mora  ?%y«aMe  Jn4gin0»t.  —  See  note  I. 
197.     3.   Affirmance  —  AuttoUy  <rf  Court  eanarally  limits  hj  Statute. 

—  See  note  2. 

19ft.     4.  Diwufsal  —  msoOMal  O^tt^m  aa  AflbrmaneeL  —  See  note  l. 

300,  5.  Beversal  —  Aooordlng  to  Attending  dreametaoew.  —  See 
note  3. 

30^.  6.  Partial  Afflrmanee  or  Beyenal  —  ApyoUant  PreTaiis.  — 
See  note  3, 

Iowa.  —  Code  Iowa,  §  2450.  provides  fVashingtim,  —  BcUe  City  Mfg.  Co. 
that  on  appeal  in  certain  proceedings  v,  Kemp,  27  Wash.  11 1. 
involving  statements  of  consent  10  the  "Mere  Faverable  TmlgMiaL-  —  Tbe 
establishment  of  saloons,  costs  shall  expression  **  more  favoraMe  >odg- 
be  taxed  against  the  losing  party,  ment  '*  does  not  mean  a  few  d<rflars  or 
PV>rter  v.  Butterfield,  116  Iowa  725.  cents  larger  or  smaller  than  the  one  re- 
New  Terk.  —  By  Code  Civ.  Pro.  N.  covered  belaw,  but  one  substantially 
Y.,  §  3238,  no  discretion  is  given  to  .more  favorable,  which  is  10  te  de- 
the  court  as  to  costs  of  an  appeal  in  termined  by  the  court  in  view  of  the 
certain  cases.  See  McMoran  v.  Lange,  circumstances  of  each  case.  Slate  v. 
25  N.  Y.  App.  Div.  11;  Thornall  v.  First  Judicial  Disi.,  (Ne v.  1901)66  Pac. 
Turner,  (Supm.  Ct.  App.  T.)  23  Misc.  Rep.  743;  Belle  Cily  Mfg.  Co.  v.  Kemp. 
(N.  Y.)363.  27  Wash.  in. 

Khode  Island. —  Gen.  Laws  R.  I.,  c.  197.  8.  Martin  v,  Tarbox,  (Supm. 
247,  8  20.  provides  that  the  Appellate  Ct.  App.  T.)  23  Misc.  (N.  Y.)  761,  hold- 
Court  may  award  costs  in  its  discretion,  ing  that  if  both  partiesappealand  judg- 
according  to  the  circumstances  of  the  ment  is  af5rmed,  costs  will  be  awarded 
case.  Bassett  v.  Loewenstein.  22  R.  to  each  with  a  provision  that  they  be 
1.  4^-  offset. 

193.  1.  Costs  incurred  upon  one  1^9.  1.  A  dismissal  of  the  appeal 
appeal  cannot  be  taxed  as  pari  of  the  Is  an  affirmance  of  the  judgment  for 
costs  of  an  appeal  subsequently  taken,  the  purpose  of  giving  damages  for 
Louisville  Steam  Forge  Co.  v,  Mehler,  delay.  Neagle  v.  Dawson,  64  111.  App. 
(Ky.  1901)  65  S.  W.  Rep.  129.  538. 

Improper  Gendnet  of  Party.  —  If  the  909.    S.  Error  Oarahle  by  Moctoa.  -» 

conduct  of   a  party  is  not  such  as  to  Where   an    error   would   undoubtedly 

commend  itself  to  a  sense  of  justice  no  have  been  cured  without  appeal  bad 

costs    will    be    allowed.      Russell    v.  the  matter  been  called  to  1  be  attention 

North  American  Ben  Assoc.,  116  Mich,  of  the  trial  court  by  motion,  no  costs 

699.  will  be  allowed  on  a  reversal.     Winner 

194.  1.  McMoran  v,  Lange,  25  N.  v.  Kuehn,  97  Wis.  394. 

Y.  App.  Div.  fi;  Clark  r.   Mahacher,  999.    8.  Illinois,  —  Romberg  v.  Mc- 

20  N.  Y.  App.   Div.   301;  Thornall  v.  Cormick,  194  111.  205. 

Turner,  (Supm.  Ct.  App   T.)  23  Misc.  North  Carolina,  —  Hawkins  i».  Rich- 

(N.  Y.)  363;  Illinois   Cent.    R.   Co.  v.  mond  Cedar  Works,  122  N.  Car.  87. 

Southern  Seating,  etc.,  Co.,  104  Tenn.  Sou$h  Z><7^/»Ai.  —  American  Banking 

568.     See  also   Porter    v.   Butterfield,  Co.  c^.  Lynch,  13  S.  Dak.  34;  Sorensoo 

116  Iowa  725.  V.  Donahoe,  12  S.  Dak.  204. 

Mere  Change  of  Form  of  Judgment.  —  Wisconsin,    —    Rock    Springs    Nat. 

Where  there  is  a  reverslil  which  merely  Bank  v.  Luman,  (Wyo.    1896)  47  Pac. 

changes   the   form    of    the    judgment  Rep.  73. 

rendered,     the     appellant     must     be  In  Montana  the  code  provides  that 

deemed   the   unsuccessful    party   and  when  the  judgment  of  the  court  below 

must  pay  the  costs.     Illinois  Cent.  R.  shall    be   affirmed   in    part,    the  court 

Co.  V.  Wells,  104  Tenn.  706.  shall   divide    the    costs    between   the 

195.  1.  Iowa.  —  Ritchey    v,   Adle-  parties  accoiding  to  the  justice  of  the 
finger.  102  Iowa  144.  case.     Parrott  v.  Morase,  ao  Mont.  61. 
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304.  7.  Bemittitnr  —  a.  Of  Amount  ^  Gmu  Chuged  to  Firty 

Jbifeeriag  BanHtHnr.  —  See  note  I. 

305.  d.  Of  Record.  —  See  note  i. 

906.    8.  Appeala  from  Magiitrates  —  nBiMcawfui  Party  liabu  for 
Coots.  —  See  note  2. 
310.     11.   ITegligence  or  Bef&nlt  a«  Affecting  Costs — a.    In 

General  —  SogUgomt  or  Hofaslting  Party  Knot  Pay  Coato.  —  See  note  I. 
•  31 1.     Party  Ploaiiag  BoleotiTaly  Xuat  Pay  Gosti.  —  See  note  I. 

313,    c.  Appeal  on  Point  Not  Made  Below.  —  See  note  i. 

313.  12.  Prolix   Transcripts  —  Only  Neoeiiary  Part  of  Booord  Tax- 
ablo  as  Costs.  —  See  note  I. 

314.  Saporflaous  Kattor  Tazablo  to  Party  ia  Paalt.  —  See  note  2. 

M4*    1.  Chapman  v.  J.  W.   Bella,  and  was  presented  in  an  improper  and 

etc.,  Co.,  4a  W.  Va.  i  [guoii/^  5  Encyc.  contused  condition,  no  costs  for  it  were 

or  Pl.  and  Pr.  204];  Travis  County  allowed.     Central   Coal,   etc.,   Co.    t\ 

V,  Trogdon,  (Tex.  Civ.  App.  1895)  39  John  Henry  Shoe  Co.,  69  Ark.  302. 

S.  W.  Rep.  405.  KztoaAod  Quotation.—  In  Swenson  v. 

90ft.     1.  Hascall  v.  King,  54  N.  V.  Christopherson,  10  S.  Dak.  342,  it  was 

App.  Div.  441,  citim^  5  Encyc.  of  Pl.  held  that  costs  tor  extended  quotations 

AND  Pr.  205.  from  lext  books  and  reports  printed  in 

M4k  2.  Olson  v.  Rashfeldt,8i  Minn,  a  brief  could  not  be  taxed. 

381.  314.      2.    California,    —    Jones    r. 

910.  1.  Costs   which  a  party  has  Iverson,  13J  Cal.  loi. 

caused   unnecessarily  and  unreasona^  Georgia,  —  Weaver  </.  Stoner,  114  Ga. 

bly  to  accamulate  will  not  be  taxed  in  165;  Cochran  v,  Hudson,  no  Ga.  762. 

his  favor.     Davies  v.    Robinson,    65  Illinois,  —  Richardson  v,  Cassidy,  63 

Ark.  2iq.  III.  App.  482. 

911.  L  Vonooaplianoe  with  Bnloi  of  /<>«ra.  —  Commercial  State  Bank  v. 
Court.  —  Costs  will  be  ij^ranted  as  a  Hayes,  (Iowa  1900)  82  N.  W.  Rep.  454; 
penalty  for  failure  to  make  a  proper  Hawkeye  Loan,  etc..  Co.  v,  Gordon, 
abstract  and  statement  of  the  case  in  115  Iowa  561;  Newberry  v,  Newberry, 
accordance  with  the  rules  of  court.  1x4  Iowa  704;  McWbirter  z/.  Crawford, 
Spratt  V.  Early.  169  Mo.  357.  104  Iowa  (;5o:  Bucknell  v.  Deering,  99 

919.    1.  Cook  V,  Minneapolis,  etc.,  Iowa  548. 

R.  Co..  98  Wis.  624.  Kentucky,  ^  Forest  Hill  Bldg.,  etc.. 

913.      1.    California,    —    Jones    v,  Assoc.  7.  McEvoy,  (Ky.  1902)  66  S.  W. 

Iverson,  131  Cal.  loi.  Rep.  103 1. 

North  Dakota, — Stale  v.  Heinrich,  Maryland.  —  Chappell  z/.  Stewart,  95 

(N.  Dak.  1902)  88  N.  W.  Rep.  734.  Md.  76. 

C?r<o'^».  —  Ferguson  V.  Byers»  40  Ore-  North   Carolina,  —  Finch    v,   Strick- 

gon468:  Hammer  z'.  Downing,  39  Ore-  land,  130  N.   Car.  44;  Scranton,  etc., 

ffon  504;  Albert  v.  Salem.  39  Oregon  Land,  etc.,  Co.  v.  Jennett,  128   N.  Car. 

466;  Youni;  V.  State,  36  Oregon  417,  3;  Gray   v.    Little,    127   N.   Car.    304; 

IVashitiiiton,  —  Deering  i*.  Holcomb,  Baker  v.  Hobgood,  126  N,  Car.  149. 

26  Wash.  58S.  Oregon.  —  Albert  v,   Salem,  39  Ore- 

IVistonsin.  —  Willev    v,    Lewis.    113  gon  466. 

Wis.  618:  Dufur  V.   Paulson,  no  Wis.  Texas,  —  Mutual   Reserve  Fund   L. 

281;  Dehsoy  v.  Milwaukee  Electric  R.,  Assoc,  v.  Lovenberg,  24 Tex.  Civ.  App. 

etc.,   Co.,    Tio    Wis.    412;    Dodge    7j.  355;  McLennan  County  v.  Graves,  94 

O'Dell,  106  Wis.  296:  Milwaukee  Cold  Tex.  635. 

Storage  Co.  v.  Dexicr,  99  Wis.  214,  United  States,  —  Ecaubert  v,  Apple- 

United  States.  —  Nederland    L.    Ins.  ton,  (C.  C.  A.)  67  Fed.  Rep.  917. 

Co.  V,  Hall,  (C.  C.  A.)  86  Fed.  Rep.  Additional  Abotraot.  —  Where  an  ap- 

741;  Ecaubert  v,  Appleton,  (C.  C.  A.)  pellant  moves  lo  tax  the  costs  of  an 

67  Fed.  Rep.  917.  additional    abstract    to   the    appellee 

DofisctiTO  BUI  of  Szoeptiona.  ^  Where  upon  the  ground  that  the  matter  therein 

a  bill  of  exceptions  containing   over  contained  is   immaterial,   the   motion 

two  hundred  .pages  was  not  indexed,  will  be  overruled  even  if  the  mattec 
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91 S.     See  note  i. 

917.    13.  Bevision  of  Corts  — «.  General  Doctrine — p». 

•umptlon  in  FaTor  of  Proper  Action  Below.  —  See  note  r. 

990.     14.  Interpretation  of  Decrees  —  "  With  Coete."  —  See  note  i. 
"  With  Coeu  in  Both  Conrte."  —  See  note  3. 
'*  Cofte  to  AUde  ETont."  —  See  note  4. 
[Appeal  Taken  for  Delay. —  In  many  of  the  states  there  are 
statutes  providing  for  the  assessment  of  additional  costs  as  a 
penalty  for  taking  an  appeal   for  the  purpose  of  delay.     See 
note  50:.] 

set  out  is  immaterial  to  the  questions  appeal.     McFadden  v,  Dietz,  115  CaL 

the  court  actually  considered,  but  is  697. 

material  to  other  questions  discussed,        Georgia.  —  2  Code  Ga.,  §  4473,  pro- 

and  which  would  have  been  considered  vides  that  if  on  the  trial  of  any  appeal, 

had  the  conclusion  upon  the  issue  of  except  from  a  justice's  court,  it  ap- 

facts    been    different.      Fitzgerald    v.  pears  to  the  jury  that  the  appeal  was 

Nolan,  102  Iowa  283.  frivolous  and  intended  for  delay  only. 

Where   a   party   filed  an   additional  the  jury  shall  assess  damages  against 

abstract,  seven   pages  of   which  were  the  appellant,  not  exceeding  twenty- 

entirely   unnecessary  to  the  decision,  five   per  cent,   on    the   principal  sum 

the  costs  of  printing  were  taxed  against  which   it  shall  find  due;   and   if  the 

him.     Lakenan  v.  Smith.  (Iowa  1897)  judgment  of  the  Superior  Court  should 

73  N.  W.  Rep.  347.  be  that  an  appeal  from  a  justice's  court 

Where  an  additional  abstract  presents  is   frivolous   and    intended    for  delay 

only   matter  about  which  there  is  no  only,  such  court  shall,  in  addition  to 

question,  costs  will  be   taxed  against  the  final  judgment  in  the  case,  enter 

the  party  filing  it.     Fox  v.  Gray,  105  judgment  against    the  appellant    for 

Iowa  433.  twenty   per    cent,   damages    on    such 

Division  of  Costs.  —  See  Rider  v.  Kirk,  frivolous  appeal.    Adams  v.  Carnes, 


82  Mo.  App.  t20,  in  which  case  the 
abstract  was  unnecessarily  long  and 
the  court  divided  the  costs. 


Ill  Ga.  505. 

Illinois.  —  Starr  &  Curt.  Annot.  Stat. 
111.  (1896),  c.  33,  par.  23,  provides  that 


315.     1.  Ferguson  z/.  By ers,  40  Ore-  on   appeal  or   writ  of  error,  *' if  the 

gon  468.  judgment  or  decree  be  affirmed  in  the 

In  North  Carolina,  by  rule  of  court,  whole,  the  party  prosecuting  such  writ 

such  matters  will  be  taxed  against  the  of  error  or  appeal  shall  pay  to  the  op- 


party  causing  it  to  be  sent  up,  regard- 
less of  the  issues  of  the  appeal.  Finch 
V.  Strickland,  130  N.  Car.  44. 

317.     1.   Chicago  City   R.   Co.   v. 
Burke,  102  III.  App.  661. 


posite  party  a  sum  not  exceeding  ten 
per  centum  on  the  amount  of  the  judg-. 
ment  or  decree  so  attempted  to  be  re- 
versed, at  the  discretion  of  the  court, 
and  in  addition  to  the  costs  shall  have 


ddO.  1.  People  V.  Mercantile  Credit  judgment  and  execution  therefor:  Pro- 
Guaranty  Co.,  (Supm.  Ct.  Spec.  T.)  35  vided,  the  Supreme  Court  shall  be  of 
Misc.  (N.  Y.)  755;  Hascall  v.  King,  54  opinion  that  such  appeal  or  writ  of  error 
N.  Y.  App.  Div.  441.  was  prosecuted  for  delay."     Baker  r. 

Where  the  findings  were  in  the  plain-  Prebis,  185  111.  191.     See  also  Wallen 

tiff's  favor,  a  decision  that  judgment  v.  Cummings,  88  111.  App.  45,  affirmed 

be  entered '*  with  costs  of  this  action  "  187  111.  451;  Calumet  Electric  St.  R. 

means  that  it  be  entered  in  favor  of  the  Co.  v.  Lewis,  168  111.  249 
plaintiff  with  costs.     Foley  v,  Foley,  15        This  statute  is  applicable  to  the  Ap- 


N.  Y.  App.  Div.  276. 

8.  See  Hascall  v.  King,  54  N.  Y.  App. 
Div.  441. 

4.  Hascall   v.   King,  54  N.  Y.  App. 
Div.  441. 


pel  late  Court  as  well  as  to  the  Supreme 
Court.  Dorn  v.  Smith,  85  111.  App. 
516. 

The  presumption  is  that  in  awarding 
statutory   damages  against  an  appel- 


ha,  Califomia.  —  In  California,  where  lant  the  Appellate  Court  was  of  opinion 
an  uncontradicted  affidavit  shows  that  that  the  appeal  was  prosecuted  for  de- 
an appeal  was  taken  for  delay,  damages  lay.     Baker  z/.  Prebis,  185  111.  191. 
Vfill  be  avowed  on  the  dismissal  of  the        If  no  cla(m  is  made  nor  motion  pre- 
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394.  X.  Costs  oh  Intsblooutobt  avd  Special  PBOOUDurGs  — 
2.  In  Special  Proceedings.  —  See  note  i. 

XL  Taxation  of  Costs  — 1.  What  Is  Taxable  —  a.  In 

General  —  (i)  Between  Party  and  Party.  —  See  note  3. 

seated  asking^  that  statutory  damages  out  for  delay  merely  ought  to  be  free 

be  allowed,  such  damages  should  not  from  doubt.    Thirteenth  Ward  Bldg., 

be  awarded.     Dorn   u.   Smith,  85  111.  etc..  Assoc,  v,  Coyle,  19  Pa.  Super.  Ct. 

App.  516.  238. 

Kentucky.  —  Bullitt's  Ci^.  Code  Ky.  Where    a    petition    alleged   among 

(1895).  %  764,  provides  that  upon  affirm-  other  things  that  the  attorney  for  the 

ance  of  a  judgment  for  payment  of  appellant  stated  to  the  attorney  for  the 

money  the  collection  of  which  in  whole  appellee   that  "  perhaps    we   will  not 

or  in   part  has  been   superseded,  ten  win  in  the  Superior  Court,  but  we  will 

per  cent,    damages    on    the    amount  beep  you   waiting  that   much   longer 

superseded  shall  be  awarded   against  for  your  money.**  the  court  held  that 

the  appellant.     Phoenix  Ins.  Co.  v,  Mc-  this  made  out  il proper  case  for  impos- 

Kernan,  104  Ky.  224.  ing  the  penalty.     Brannan  v.  Bond,  18 

If  the  appellee  has  no  personal  or  Pa.  Super.  Ct.  535. 

pecuniary  interest  in  the  fund  whose  Where  a   result  of    an  appeal  has 

collection  was  suspended  by  the  execu-  been   an    unnecessary  and   vexatious 

tion  of  the  supersedeas  bond  he  is  not  delay  of  nearly  a  year  in  prosecuting 

entitled    10    damages.      Hendrick    v,  the  case  to  a  final  decree,  damages  will 

Posey,  104  Ky.  8.  be  awarded.     Richardson  v,  Richard- 

XiMMmri.  —  Where  tfn  appeal  appears  son,  193  Pa.  St.  279. 
to  have  been  taken  in  good  faith  dam-  Texas.  —  See  Cox  v.  Patten,  (Tex. 
ages  will  not  be  awarded  under  Rev.  Civ.  App.  1902)  66  S.  W.  Rep.  64. 
Stat.  Mo.,  §  867,  on  the  theory  that  the  Wisoonsin.  —  Stat.  Wis.,  §2951.  pro- 
appeal  was  frivolous  or  vexatious,  vides  that  the  Supreme  Court  may, 
Jaco  V.  Southern  Missouri,  etc.,  R.  Co.,  in  its  discretion,  adjudge  to  the  re- 
94  Mo.  App.  567.  spondent  in  any  appeal  in  any   civil 

If  there  is  no  just  or  reasonable  action,  on  affirmance,  damages  for  his 
ground  for  an  appeal  the  statutory  delay  in  addition  to  interest  not  ex- 
penalty  will  be  awarded.  Tyler  v,  ceeding  ten  per  cent,  on  the  amount  of 
Giesler,  85  Mo.  App.  278.  the  judgment  affirmed,  and  may  also, 

Horth Dakota.  —  In  Phcenix  Assur.Co.  in  its  discretion,  award  to  him  double 

V.  McDermott,  7  N.  Dak.  172,  ten  per  costs.     Perkins  i;.  Jacobs,  99  Wis.  409. 

cent,  damages  were  awarded  for  delay,  934.     1.  Hornellsville   Electric   R. 

under  Rev.  Codes  N.  Dak.,  §  5575-  Co.  v.  New  York,  etc.,  R.  Co.,  83  Hun 

Pennsylvania.  —  Act  Pa.  May  19, 1897,  (N.  Y. )  407. 
last  clause  of  section  21,  is  a  substitute  8.  Bathgate  v.  Irvine,  126  Cal.  13s; 
for  Act  Pa..  May  25,  1874,  P.  L.  227,  Mott  v.   State,   145   Ind.   353;    Tarr*s 
and  provides  as  follows:  "  In  all  cases  Estate,  10  Pa.  Super.  Cl.  554;  Matter 
where  the  Appellate  Court  shall  be  of  of  Bender,  86  Hun  (N.  Y.)  570. 
opinion  that  the  appeal  was  sued  out  In  PennsylTiaia  party  costs  require 
merely   for  delay,  it  shall  award,  as  taxation,    but    officer's    fees    do    not. 
further    costs,     additional    attorney's  Irwin  v.  Hanthorn,  5  Pa.  Dist.  671. 
fees  of   twenty-five  dollars  and  dam-  Traveling  expenses,  hotel  bills,  time 
ages  at  the  rate  of  six  per  centum  per  spent  in  carrying  on  a  lawsuit,  and 
annum  in  addition  to  legal  interest."  expenditures  made  in  qualifying  wit- 
Bromley  V,  Lippincott,  184  Pa.  St.  462.  nesses  to  testify  in  the  cause  are  not 
See  also  Smead  v.  Stuart,  194  Pa.  St.  taxable.     Perry  Tp.  v.  Red  Bank  Tp., 
578:    Richardson    v.    Richardson,    193  8  Pa.  Dist.  526. 

Pa.  St.  279;  Radigan's  Estate,  13  Pa.  Anurant  Left  Blank.  —  Where  a  court 

Super.  Cl.  131,  wherein,  because  of  de-  rendered  a  judgment  for  an  appellant 

lay,  twenty-five  dollars  attorney's  fee  that  he   recover  of  the  appellee  "  all 

and  damages  at  the  rate  of  six  per  cent,  his  costs  and  charges  in  said  action 

per  annum   in  addition  to  the  lawful    laid  out  and  expended,  taxed  at  $ ,*' 

interest  were  awarded.    In  re  School  it   was  held   that    this    included    the 

Dist.,  23  Pa.  Co.  Ct.  416.  amount  authorized  by  law,  and  that  the 

The  fact  that  an  appeal  was  sued  judgment  was  left  blank  to  b^  filled  by 

Supp.  PI.  &  Pr.— $3  998 
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996.  b.  Attorney's  Fees  — (i)  Appearance  or  Docket  Fee, 
—  See  note  2. 

337.    See  note  i. 

338«     Out  Proieeatiiig  or  Defending  Hia  Own  Suit.  —  See  note  3. 

(2)  Reasonable  Fees  for  Services.  —  See  note  4. 
999.     See  note  i. 
980.    c.  Fees  of  Various  Officers.  —  See  note  i: 

ihe    clerk     when    execuiion     issued,  of  the  parties."     Miller  v.  Kehoe,  107 

Wilson  V,  Jenkins.  147  Ind.  533.  Cal.  340. 

Pnotioe  in  Pederal  Conrti.  —  In  the  Chuuidian  ad  Litem.  —  Fellows  v.  Fel- 
federal  courts,  in  the  absence  of  con-  lows,  89  111.  App.  482,  wherein  it  was 
trolling  authority,  the  practice  of  tax-  held  that  an  allowance  of  four  bun- 
ing  costs  will  follow  the  state  courts  dred  dollars  was  unreasonable;  Con- 
where  it  appears  that  a  certain  practice  nellee  v.  Eastland  County,  (Tex.  Civ. 
is  pursued  therein.  Nead  v.  Millers-  App.  1895)  31  S.  W.  Rep.  552,  wherein 
burg  Home  Water  Co.,  79  Fed.  Rep.  a  fee  of  twenty-five  dollars  was  allowed 
129;  Primrose  v.  Fenno,  113  Fed.  Rep.  in  view  of  the  amount  involved  in  the 
375*  wherein  the  court  said:     "  While  suit. 

*    *    *    we  are    to  follow  the  local  339.    1.  Determination  at  to  Beason^ 

practice  except  so  far  as  it  has  been  able     Feet.  —  In     determining     what 

modified  by  statute  or  by  special  usages  amount  should  be  allowed  for  atior- 

of  this  court,   we  are  not  required  to  ney's   fees   the    judge    or    chancellor 

hold  ourselves  so  far  bound  by  it  as  to  should  exercise  his  own  judgment,  and 

embarrass  us  in  doing  justice  between  not  be  wholly  governed  by  the  opinion 

parties.'*  of   attorneys  as   to   the   value  of  the 

336*    2.  In  Federal  Practloe,  concern,  services.     Beall   v,    Robinson,   91  III. 

ing  the  allowance  of  a  docket  fee,  see  App.  247. 

Carter  v.  Sweet,  84  Fed.  Rep.  16;  John  But  in  Decatur  Mineral  Land  Co.  v. 

Shillito  Co.  V,  McClung,  (C.  C.  A.)  66  Palm,  113  Ala.  531,  h  was  held  that  a 

Fed.  Rep.  22.  court  cannot  take  judicial  knowledge 

No  docket  fee   is  allowed  where  a  of   the  value  of  services  rendered  by 

motion  to  remand  has  been  sustained,  solicitors. 

Smith  if.   Western  Union  Tel.  Co.,  81  And  in  Gathe  v.  Broussard,  49  La. 

Fed.  Rep.  242.  Ann.  312,  it  was  held  that  where  no 

Final  /fearing.  —  As  to  what  consti-  evidence  is  taken  for  the  purpose  oi 

tates  a  final  hearing  see  Luxfer  Prism  fixing  the  value  of  attorney's  fees,  the 

Patents  Co.    v.   Elkins,  99  Fed.  Rep.  amount  should  not  be  determined. 

29;  Carter  v.  Sweet,  84  Fed.  Rep.  16;  In  Iowa  it  is  provided  that  in  an  ac* 

Kaempfer  f.  Tavlor,  78  Fed.  Rep.  795.  tion  on  a  written   contract  providing 

937»     1.  Hannah,    etc..  Mercantile  for  attorney's  fees  the  amount  allowed 

Co.  V.  Mosser,  105  Mich.  18,  holding  shall  be  ten  per  cent,  on  the  first  two 

that   where  only  one  record  and  one  hundred    dollars    or    fractional    part 

brief  are  presented  for  several   cases  thereof,  five  per  cent,  on  the  next  three 

belonging  to  the  same  party,  only  one  hundred  dollars,  three  per  cent,  on  the 

solicitor's  fee  will  be  taxed.  excess  of  five  hundred  dollars  up  to 

338.    3.  See   Garrett   v,    Peirce,  74  one  thousand  dollars,  and  one  per  cent. 

111.  App.  225,  holding  that  it  is  against  on  all  over  the  latter  amount.     Code 

public  policy  to  allow  fees  10  an  attor-  Iowa,   §   3869;    Bankers'    Iowa  State 

ney  for  his  own  professional  service  in  Bank  7\  Jordan,  iii  Iowa  324. 

his  own  cause.  In  Louisiana,  where  a  plaintiff  claims 

4.  Miller  v.  Kehoe,  107  Cal.  340.  property    sequestered    and    damages. 

For  a  short  time  the  law  of  California  attorney's  fees  cannot  be  taxed.     Rabb 

allowed  certain  attorney's  fees  to  the  v.  Pillot,  52  La.  Ann.  1534. 

prevailing    party   in    an    action;    but  In  Pennsylvania  counsel  fees  are  no: 

that  provision    was   repealed   in   1855  recoverable  as  "  costs  of  the  cause.*' 

(Stat.  1855,  p.  250),  and  since  then  "  the  They  are  allowable   to    the  opposite 

measure  and  mode  of  compensation  of  party  only  when  expressly  stipulated 

attorneys  and  counselors  at  law  is  left  for.  Tarr's  Estate,  10  Pa.  Super.  Ct.  554* 

to  the  agreement,  express  or  implied,  330.    1,  Sheriff.  —  In  IdakQ  a  sheriff 

334 
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331.    d.  Stenographer's  Fees. —See  note  I. 

333.     Foes  for  Copy  of  Kinutot.  —  See  note  2. 

333.    e.  Surveyor's  Fees,  —  See  note  i. 

is  entitled  to  keeper's  fees  only  when  tortionate    that    they  should    not    be 

allowed  by  order  of  court,  and  then  not  allqwed.     Collins  v.  Rosenham,  (Ky. 

to  exceed  three  dollars  per  day.     Berry  1897)  43  S.  W.  Rep.  726. 

u.  G.  V.  B.  Mining  Co.,  (Idaho  1897)  51  3^«    8.  Kentucky,  *-  The  cost    of 

Pac.  Rep.  746.  the   transcript  of    the  stenographer's 

Beoeivor.  —  The  amount  allowed  to  a  notes    made   under  Stat.    Ky.  (i8(>4), 

receiver  as  compensation  and  expenses  §    4639,     cannot    be    taxed    as    costs 

15  properly  costs  of  a  suit.     Ephraim  against  the  successful  party  unless  such 

V.  Pacific  Bank,  136  Cal.  646.  transcript  is  ordered  by  the  court  to  be 

Where  a   receivership   Is    procured  made.      Albin    v.   Louisville   R.   Co., 

under  the  assertion  of  an  unjust  and  (Ky.  1902)  67  S.  W.  Rep.  17. 

unreasonable  claim,  and  the  receiver  is  Afontana.  —  Code  Civ.    Pro.    Mont., 

authorized   to  take  possession  of   the  §  1866,  provides  that  a  party  is  entitled 

property  of  another  on  such  wrongful  to  include  in  his  bill  of  costs  the  legal 

assertion,  the  court  can  protect  the  in-  fees  paid  to  stenographers  for  per  diem 

jured  party  by  returning  the  property  or  for  copies.    State  v.  District  Ct.,  25 

without  its  being  diminished  to  pay  Mont.  i. 

the  receiver's  charges,  and  costs  will  New  York.  —  Formerly,   in   the   Su- 

be  taxed  against  the  party  asserting  pertor  Court  of  New  York  city,  where 

such    wrongful    claim.       Highley    v.  stenographer's  minutes  were  required 

Deane,  168  111.  266.  in  order  to  aid  the  court  in  reaching  a 

It  is  a  general  rule  that  the  costs  of  decision,  the  court  might,  under  Code 
a  receivership  must  be  paid  out  of  the  Civ.  Pro.  N.  Y.,  §  289,  direct  that  one- 
funds  in  the  receiver's  hands,  yet  there  half  the  expenses  be  paid  by  each  of 
are  exceptions  to  this  rule.  Highley  the  parties,  and  the  amount  so  paid, 
V,  Deane,  168  III.  266.  by  compulsory  order,  became  a  neces- 

331*    1.  Gallagher  v,  Baird,  60  N.  sary  disbursement.     King  v,  Munzer. 

Y.  App.  Div.  29;  Cox  V,  Patten,  (Tex.  (N.  Y.  Super.  Ct.  Spec.  T.)  31  Abb.  N. 

Civ.  App.  1902)  66  S.  W.  Rep.  64;  Kill-  Cas.  (N.  Y.)  482. 

foil  V,  Moore.  (Tex.  Civ.  App.  1898)  45  On  Appeal.  —  Disbursements    made 

S.  W.  Rep.  1024.  for     stenographer's     minutes      when 

The  right  to  costs  of  compensation  necessary  to  prepare  amendments 
paid  to  a  stenographer  can  exist  only  upon  an  appeal  and  when  use  of  the 
by  statute,  and  such  statute  must  be  appellant's  copy  of  such  minutes  can- 
strictly  considered.  Baldwin  v,  Boul-  not  be  obtained  by  the  respondent,  are 
ware,  82  Mo.  App.  321.  taxable.      Park   v.    New   York   Cent., 

Gaios   in    Which    Btenographer's  Fees  etc.,  R.  Co.,  57  N.  Y.  App.  Div.  569, 

Were  Not  Allowed.  —  See   Schawaclcer  33  Misc.  (N.  Y.)  320. 

v.  McLaughlin,  139  Mo.  333;  Baldwin  In  North  Dakota  9i  successful  appel- 

V,  Boulware,  82  Mo.  App.  321;  Stale  v,  lee  may  tax  as  costs  ihe  amount  paid 

Gans,  72  Mo.  App.  638;  State  v.  Dis-  for  a  stenographer's  transcript  when 

trictCt.,  25  Mom.  i;  Shaver  v.  Eldred,  such  expense  is  shown  to  have  been 

86  Hun  (N.  Y.)  51.  necessary    by    reason    of    the   defects 

Fees  of  a  stenographer  who  was  not  in     the     appellant's     bill    of     excep- 

the  official  stenographer,  but  was  em-  tions.    Novotny  v.  Danforth,  9  S.  Dak. 

ployed  for  a  hearing  before  a  referee  412. 

for  the  convenience  of  the  parties,  can-  An  appellant  is  not  entitled  to  slenog- 

not   be   included   in    the   taxed   costs,  rapher's  fees  in  preparing  the  case  on 

Scbawacker  v.   McLaughlin,   139  Mo.  appeal  where  the  clerical  work  might 

333-  have  been  done  by  his  counsel.     Fergu- 

Sztortlonate    Chargoi.  —  Charges   for  son  v,  Byers,  40  Oregon  468;  Young  v. 

taking  only  five  depositions  which  ex-  Hughes,  39  Oregon  586. 

tend  over  only  ninety-six  pages  of  the  333.    1.  Bathgate    v.    Irvine,    126 

record,  amounting  to  sixty-nine  dollars  Cal.  135,  holding  that  fees  for  survey- 

and  forty  cents  for  the  stenographer  ing  and  making  mif)>s  at  the  instance 

and  eighty-five  dollars  for  the  com-  of  one  of  the  parties  not  acting  under 

giissioner,  ar«  so  unr^^soQable  and  ex-  directjoo  of  the  court  are  not  taxable. 

880 
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333.  g.  Printing  AND  Transcribing  — (i)  In  General,— 

See  note  2, 

334.  See  note  i. 

33A.     (3)  On  Appeal— {%)  Baoord.— See  note  I. 
(b)  Briefft.  —  See  note  2. 

h.  Term,  Trial,  and  Argument  Fees  — (i)  Term 
Fees,  —  See  note  4. 

333.  2.  Zeust  v,  St«f!an,  13  App.  structions  given  on  the  trial  be  set  out 
Cas.  (I).  0388;  Baldwin  V.  Boul ware,  in  the  abstract,  and  a  reversal  was 
82  Mo.  App.  321;  Lee  Injector  Mfg.  asked  on  account  of  error  in  instiuc- 
Co.  V,  Penberihy  injector  Co.,  (C.  C.  tions,  it  was  held  that  no  costs  for 
A.)  109  Fed.  Rep.  964;  Pine  River  priming  briefs  would  be  taxed  in  his 
Logging  Co.  P.  U.  S.,  186  U.  S.  279.  favor.     Brinkley  Car  Co.   v.  Cooper, 

F^eral  Goorts  —  Transcript  for  Personal  70  Ark.  33 1 . 
Vseof  Connsel.  —  Rev.  Stat.  U.  S.,  §  983.  In  Kiisoari.  —  Rev.  Sut.  Mo.  (1889), 
which  provides  that  the  amount  paid  §  2253  (Rev.  Stat.  1899,  §  813).  author- 
to  printers  for  copies  of  papers  neces-  izing  the  Appellate  Court  to  adjudge  as 
sarily  obtained  for  use  on  trials  shall  costs  in  favor  of  the  successful  party  a 
be  taxable,  does  not  include  a  tran-  reasonable  sum  for  expenses  of  ab- 
script  of  the  evidence  for  the  personal  stracts,  does  not  include  briefs.  Wil- 
use  of  counsel  in  preparing  a  case  for  son  r.  Ruthraufl,  87  Mo.  App.  226. 
the  Appellate  Court.  Pine  River  Log-  In  North  Dakota  no  printed  abstracts 
ging  Co.  V,  U.  S.,  186  U.  S.  279.  or    briefs    are     required     where    the 

Additional  Abstract.  —  Where  an  ap-  amount  of  the  judgment  appealed  from 

pellee    is    justified    in   furnishing  an  does  not  exceed  three  hundred  dollars; 

additional  abstract  by  reason  of  some  hence  the  expense  of  printing  such  ab- 

important  omission  in  the  appellant's  stracts  and  briefs  is  not  taxable.     Ing- 

abstract,  he  may  tax  the  costs  of  the  waldson  v.  Skrivseth,  8  N.  Dak.  544. 

additional  abstract.      Calumet  Grain,  In  the  Federal  Courts   in  no  case  is 

etc.,  Co.  V.  Williams,  97  111.  App.  36;  printing  of  the  record  and  briefs  laxa- 

Lane  v.  Sechler  Carriage  Co.,  o/b  111.  ble   except   where   (here   is  a  rule  of 

App.  610.  court  requiring  them  to  be  printed  or 

Transcript    of   Another   Case.  —  The  where  there  is    a   stipulation   to  the 

costs  of  a  transcript  in  another  case  same,  effect.     Kelly  v.  Springfield  R. 

may  be  taxed  where  the  other  case  is  a  Co.,  83  Fed.  Rep.  183. 

link  in  the  complainant's  chain  of  title  In  the  Second  Circuit  a  rule  of  court 

which  is  involved  in  the  present  case,  requires  the  printing  of  records  and 

Smith  V.  Hutchison,  104  Tenn.  394.  briefs,  and  they  are  therefore  charge* 

334.  1.  Where  Ho  Directions  Are  able.  Kelly  v.  Springfield  R.  Co..  83 
Oiven  to  the  clerk,  he  will  tax  for  such  Fed.  Rep.  183. 

disbursements  according  to  the  estab-  DisrMpectftil  Brief.  —If  disrespectful 

lished  rules.     Collins  z/.  Janesville,  iii  language  is  incorporated  in  the  brief 

Wis.  348.  concerning  the  trial   court,    costs   of 

335.  1.  Black  z/.  Minneapolis,  etc.,  printing  will  be  disallowed.  Dufur  t^. 
Elevator  Co.,   8   N.    Dak.  96,  citinj^  5  Paulson,  no  Wis.  281. 

Encyc.  of  Pl.  and  Pr.  235.  4   Deyo  v.  Morss,  (Supm.  Ct.  Spec. 

2.  State  V.  District  Ct.,  25  Mont,  i;  T.)  21  Misc.  (N.  Y  )  497. 

Colusa  Parrot   Min.,  etc.,  Co.  v.  Ana-  In  Michigan,  under  the  statute  pro- 

conda  Copper-Min.  Co.,  104  Fed.  Rep.  viding  that  a  term  fee  will  be  charged 

514.  for  every  term   at   which  a  cause  is 

In  Oregon,  by  rule  of  court,  costs  of  regularly  on    the    calendar   and    not 

printing  briefs  are  allowed  "  unless  in  reached  or  is  postponed,  it  is  held  that 

equity  cases,  for  special  reasons  ap-  the  prevailing  party  in  a  suit  is  entitled 

parent   in   the   record,  it  is  otherwise  as  a  matter  of  right  to  such  fee,  even  if 

ordered.'*     Hammer   v.    Downing,  39  it  is  apparent  from  the  nature  of  the 

Oregon  504.  business  of   the  court  that  the  cause 

Failure  to  Comply  with  Sole.  —  Where  could    not    be     reached.      Martin    v. 

the   appellant  did  not  comply  with  a  Wayne  Circuit  Judge,  iii  Mich.  71. 

rule  of  court  requiring  tba^t  all  the  in-  In  Hew  York.  --  T«ra  fee?  fpr  terms 
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3S7,    (2^  Trial  Fees.  —  See  note  i. 

(3)  Argument  Fees.  —  See  note  2. 
338.    j.  Other  Items.  -  See  note  3. 

daring  which  a  caase  is  necessarily  mere  fact  that  the  testimony  is  imma- 

upon   the  general  calendar    awaiting  terial  or  inadmissible  will  not  deprive 

trial  in  ihe  usual  course  may  be  taxed  a  party  of  the  fees  necessarily  paid  or 

by   the  successful   party.    Code  Civ.  incurred.     Mankato  Lime,  etc.,  Co.  v. 

Pro   N.  Y.,  ^  3251,  subdiv.  3;  Kahn  t^.  Craig,  81  Minn.  224. 

(^ocn,  (C.  PI.  Spec.  T.)  31  Abb.  N.  Cas.  Fees  of   witnesses  subpoenaed   who 

(N.  Y.)  478.  are  wholly  incompetent  to  testify  or 

The  right  of  the  successful  party  to  whose  testimony  is  wholly  irrelevant 

the  term  fee  depends  upon  the  single  or  immaterial  to  the  issue  and  is  for 

fact  that  the  cause  is  **  necessarily  on  that  reason  excluded  by  the  court  can- 

the  calendar."    The  cause  is  '*  neces-  not  be  taxed  against  the  losing  party 

sarily  on  the  calendar  '*  when  it  is  at  as  costs.    Com.  v,  Lucas,  24  Pa.  Co. 

issue  and  in  readiness  for  trial.     Deyo  Ct.  126. 

V,  Morss,  (Supm.  Ct.  Spec.  T.)  21  Misc.  A  Party  to  a  suit  is  not  entitled  to 

(N.  Y.)  497.  witness  fees  even  though  he  may  be 

Such  right  is  not  waived  where  the  called  by  the  adverse  party.     Texas 

cause  goes  over  the  term  by  mutual  Midland  R.  Co.  v,  Parker,  (Tex.  Civ. 

consent  for  mutual  convenience.    Deyo  App.  igo2)  66  S.  W.  Rep.  583;  Cole  v. 

V,  Morss,  (Supm.  Ct.  Spec.  T.)  21  Misc.  Angel,  (Tex.  Civ.  App.  1894)  28  S.  W. 

(N.  Y.)  497.  Rep.  93. 

On  Appeal, — One  term  fee  can  be  Costs  of  a  commission  to  take  the 

charged  on  an  appeal  to  the  Court  of  testimony  of  a  party  are  not  taxable. 

Appeals  for  each  calendar  year,  and  but  it  is  otherwise  as  to  witnesses  who 

that  term  at  which  the  cause  is  argued  are  not  parties.     Sattler  v.  Aultman, 

or  otherwise  disposed  of  must  be  ex-  etc.,  Machinery  Co..  9  Pa.  Dist.  73. 

eluded.     Degener  v.    Underwood,  (N.  Wife  of  Party. — The  fees  of  a  wife 

Y.  Super.  Ct.  Spec.  T.)  31  Abb.  N.  Cas.  of  a   party  cannot   be   taxed.     Texas 

(N.  Y.)  479.  Midland   R.  Co    v,  Parker,  (Tex.  Civ. 

337.    1.  Hudson  v,  Erie  R.  Co.,  57  App.  1902)66  S.  W.  Rep.  583;  Cole  v, 

N.  Y.  App.  Div.  98.  Angel.  (Tex.  Civ.  App.  1894)  28  S.  W. 

Jury  Ftdling  to  Agree.  —  Thirty  doU  Rep.  93. 

lars  may  be  taxed  for  every  abortive  Witnesses  N^ot  Testifying.  —  In  State 

trial,    as    where   the    jury   disagrees.  tf.Gayhart,  (Nev.    1902)  68  Pac.  Rep. 

Hudson  V,  Erie  R.  Co.,  57  N.  Y.  App.  113,  it  was  held  that  where  a  witness 

Div.  98.  attended  court  under  a  subpoena  and 

Tlie  Withdrawal   of   a  Juror  in    the  was  not  called,  and  it  did  not  appear 

progress  of  a  trial  does  not  affect  the  why  he  was  required  as  a  witness  and 

right  of  the  successful  party  to  the  tax-  why  he  was  not  called,  his  fees  could 

ation  of  costs  for  trial  fees.     Browning  not  be  collected  as  costs. 

V.  Goldman,  (Supm.  Ct.   App.  T.)  35  In  Vermont  costs  are  not  allowed  for 

Misc.  (N.  Y.)  272.  witnesses   not   testifying   unless  il   is 

2.  In  South  Dakota,  under  the  statute  shown   affirm<itively   that    they    were 

now  embodied  in  Annot.  Stat.  S.  Dak.  summoned  in  good  faith  and  for  such 

(1901),  §  6409,  where  the  plainiiflT  and  cause  and  occasion  as  justified  their 

the   respondent    make    no  argument,  attendance.     Dean  v,  Cass,  73  Vt.  314. 

either   oral    or    printed,    five    dollars  Travel  and  Attendanoe  Fees. —  In  the 

should  be  allowed  "  before  argument,"  absence  of  some  showing  that  extra 

but  nothing  "  for  argument.**     Searle  travel  was  for  the  purpose  of  unneces- 

V.  Lead,  10  S.  Dak.  405.  sarily  increasing  the  costs,  a  witness 

33§*    8.  Witness  Fees.  —  Where  wit-  may  waive  his  exemption  in  regard  to 

nesses  have  been  summoned  in  good  distance  from  the  place  of  trial,  and 

faiih  with  the  intention  of  making  use  obey   the   process,    and   his  traveling 

of  them  their  fees  are  taxable,  even  fees  will  be  taxed  for  the  actual  travel, 

though  it  turns  out  that  they  are  not  Brings   v,    M.   Rumely   Co.,   96   Iowa 

needed.     Meyer  v,  San  Diego,  132  Cal.  202. 

35;  Pennsylvania  F.  Ins.  Co.  v.  Carna-  When   a   case  is  in  order  for  trial 

ban,  10  Ohio  Cir.  Dec.  225.     And  the  with  a  prospect  that  it  will  be  reached 
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949.    2.  Procedure  —  ^1.  By  Whom  Costs  Are  to  Be  Taxed 

—  In  Praetloe.  —  See  note  I . 

b.  Affidavit  to  Bill  of  Costs.  —  See  note  3. 
943,    See  note  i. 

speedily,  and  a  person  who  may  be  (Supm.  Ct.  App.  T.)  22  Misc*  (N.  Y.) 

wanted  as  a  witness  actually  attends  715. 

ai  a  place  in  close  proximity  to  the  Esemplifieatioiis  and  Copies  of  Papers. -— 
court  house,  with  the  purpose  and  ex-  By  Rev.  Stat.  U.  S.,  §  983,  **  lawful 
pectation  of  going,  if  necessary,  to  the  fees  for  exemplificaiions  and  copies  of 
court  room  to  be  present  at  the  trial  of  papers  necessarily  obtained  for  use  on 
the  case  as  a  witness,  he  may  fairly  trials  in  cases  where  by  law  costs  are 
and  reasonably  be  said  to  attend  as  a  recoverable  in  favor  of  the  prevailing 
witness  in  the  case,  and  it  is  imma-  party  shall  be  taxed  by  a  judge  or 
terial  that  after  having  so  attended  he  clerk  of  the  court."  Pine  River  Log- 
is  suffered  to  depart  for  the  rest  of  that  ging  Co.  p.  U.  S.,  186  U.  S.  279. 
day.  In  such  a  case  witness  fees  may  Copies  of  Patents.  —  The  sum  paid  to 
be  taxed  as  costs.  Reid  v,  Wright,  181  the  commissioner  of  patents  for  copies 
Mass.  306.  of  patents  for  insertion  in  the  printed 

In  A/^fw  York  Code  Civ.  Pro.  N.  Y.,  record  is  taxable,  as  it  is  part  of  the 

^  3318,  regulates  the  amount  of  fees  to  cost  of  printing  the  record.     Lee  In- 

which  a  witness  isehtitled  in  an  action  jector  Alfg.  Co.  v.  Penberthy  Injector 

in  the  Supreme  Court,  and   provides  Co.,  (C.  C.  A.)  109  Fed.  Rep.  964. 

that  a  witness  is  entitled  '*  to  fifty  per  Expense  of  KodeU  in  Patent  Case.  — 

cent,  for  each  day's  attendance;   and  The  expense  of  making  or  procuring 

if   he  resides  more   than   three  miles  models  in  patent  cases  cannot  be  in- 

from  the  place  of  attendance,  10  eight  eluded  among  the  taxable  costs,  nor 

cents  for  each  mile,  going  to  the  place  can  such  models  be  properly  classed 

of  aitendahce."     Matter  of  Bender,  86  as      **  exemplincations.'*        Kelly    7/. 

Hun  (M.  y.)  570.  Springfield  R.  Co.,  83  Fed.  Rep.  183. 

Costs  for  Limited  Number,  —  In  In-  Expense  of  AppeHl  Bond.  —  The  sum 

diana  the  statute  (now  Horner's  Stat,  paid  to  a  surety  company  for  furnish- 

Ind.    1901,  ^  488)  provides    that   *'  if  ing  an   appeal   bond   is   not   taxable, 

any  party  summon   more  than   three  Lee  Injector  Mfg.  Co.  v,  Penberthy  In- 

witnesses  to  prove  the  same   fact  he  jector  Co.,  (C.  C.  A.)  109  Fed.  Rep.  964. 

shall  pay  the  costs  occasioned  by  the  MS*     1.  Turner  v.  Butler,  66  Mo. 

additional   number  of   witnesses,    un-  App.  380. 

less  the  court  shall  otherwise  order.*'  An   item   included   in    the    verified 

Wilson  v.  Jenkins,  147  Ind.  533.  memorandum  of  costs  properly  filed  is 

In  the  Federal  Courts  witness  fees  as  prima  fade  Correct,  and  the  burden  is 

prescribed  by  law  are  one  dollar  and  upon   the  moving  party  to  show  that 

fifty  cents  for  each  day's  attendance  in  the  charge  is  not  a  legal  and  proper 

court  and  five  cents  a  mile  in   going  one.     Meyer  zf.  San  Diego,  132  Cal.  35. 

from   the   witness's   residence   to   the  3.  Stickney  v.  Berry,  (Idaho  1900)  62 

court  and    five  cents    a   mile   for   re-  Pac.  Rep.  924;  State  v,  Dorland,   106 

turning.       Rev.    Stat.    U.   S.,   §   848.  Iowa  40;    Irwin    v,   Hanthorn,  5  Pa. 

There  is  no  provision  of  law  for  any  Dist.  671. 

other  compensation,  and  time  occupied  Attendance  of  Witneesoi.  —  In  South 

in  going  to  and  returning  from  court  Carolina   in   order  for   the   prevailing 

cannot  be  computed  at  one  dollar  and  party  to  be  able  to  tax  the  costs  of  the 

fifty  cents  per  day.     Carter  v.  Sweet,  witnesses  as  disbursements    he   must 

84  Fed.  Rep.  16  show   by   aflSdavit   that   he    has    paid 

Expert  Testimony.  —  Although  it  may  such   costs.     Mitchell  v.   Barrs.  64  S. 

be  necessary  in  order  to  secure  expert  Car.  197. 

evidence  to  pay  for  the  service  which  343.     1.   In    Idaho    the    prevailing 

is  required  of  the  witness  outside  of  party  is  not  required  to  show  in  his 

the  allowance  prescribed  by  law  for  his  cost  bill  each  specific  Item  paid  to  the 

attendance,  it  is   well  settled  that  the  clerk  or  sheriff,  and  it  is  suflScient  to 

sum  so  paid  cannot  be  included  in  the  state  the  fees  to  each  in  a  lumpsum  as 

taxable  disbursements  of   the   action,  one  item.     Berry  v    G.  V.  B.  Mining 

Randall  v.   Morning  'Journal   Assoc,  Co.,  (Idaho  1897)  31  Pac.  Rep.  746. 
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943.  c.  Notice  of   Taxation  —  (i)  Failure   to    Give. — 
See  note  2. 

944.  (2)  Failure  to  Appear  and  Object.  —  See  note  3. 

945.  d.  Time  of  Taxation.  —  See  note  2. 

946.  xn.  Beview  of  Taxation  — 1.  In  Lower  Court  — ^i. 
Proper  Procedure.  —  See  note  2. 

343.    9.  Under  the  California  Code  a  34d.    2.. Failure  to  file  the  cost  bill 

cost  bill  must  be  tiled  within  five  days  within   the    time    limited    by    statute 

after    notice   01    the   decision    of    the  operates  as  a  waiver  of  costs.     State 

court,  or,  if  the  entry  of  judgment  on  v.  First  Judicial  Dist.,  (Nev.   1901)  66 

a  verdict  be  stayed,  then  before  such  Pac.  Rep.  743. 

entry  is  made.  Taylor  t^.  McConigle,  In  Montana  the  memorandum  of  costs 
120  Cal.  123.  must  be  filed  within  two  days.  Par- 
Code  Civ.  Pro.  Cal.,  §  1033,  which  rott  v.  Morase,  20  Mont.  61. 
provides  for  motions  to  have  the  costs  In  Oregon  the  memorandum  must  be 
taxed  by  the  court,  does  not  specify  filed  within  five  days  in  order  that  dis- 
what  the  notice  must  contain,  nor  upon  bursements  may  be  allowed  by  the 
what  kind  of  evidence  it  shall  be  heard,  clerk,  but  may  be  filed  at  any  time 
Senior  v.  Anderson,  130  Cal.  290.  after  five  days  if  a  copy  is  also  served 

The  universal  practice  has  been  to  upon  the  opposite  party.  Rader  r. 
serve  and  file  a  written  notice  of  the  Barr,  37  Oregon  453. 
motion  to  tax  the  cost  bill  as  the  equiva>  In  Washington  ten  days  is  the  limit, 
lent  of  filing  a  motion  within  five  Matheson  v.  Ward,  24  Wash.  407,  hold- 
days,  and  on  the  day  designated  in  the  ing  that  no  excuse  is  furnished  by  the 
notice  or  the  day  to  which  the  hearing  fact  that  counsel  relied  upon  a  party  to 
shall  have  been  postponed,  to  call  up  supply  him  with  the  items  for  the  bill  of 
the  notice  and  make  the  motion  viva  cosis  and  the  parly  neglected  so  to  do. 
voce,  a  note  of  the  motion  being  made  d46.  2.  District  of  Columbia,  — 
by  the  clerk  on  his  minutes.  Kishlar  Williams  v.  Getz.  17  App.  Cas.  (D.  C.) 
z/.  Southern  Pac.  R.  Co.,  134  Cal.  636;  388,  in  which  case  the  court  said: 
Carpy  v.  Dowdell,  I2q  Cal.  244.  **  To  entertain  appeals  in  such  cases 

In  Idaho  it  is  provided  by  statute  that  would    not    only    interfere    with    the 

a  memorandum  of  the  costs  must  be  finality  of  judgments,  but  would  open 

filed  within  five  days  after  the  verdict  the  door  to  abuse,  as  means  of  delay, 

or  notice  of  the  decision  with  the  clerk  in  the  execution  of  judgments." 

and  served  upon  the  adverse  party  or  Iowa.  —  Fisher  v.   Burlington,   etc., 

his  attorney.     This  statute  is  held  to  R.  Co.,  104  Iowa  588. 

be  mandatory,  and  failure  to  file  the  Missouri,  —  State  v,  Hollenbeck,  68 

memorandum  within  the  time  required  Mo.    App.   366;  Turner  v,    Butler,  66 

by   the  statute   will   be   a  ground  for  Mo.  App.  380. 

striking  out  the  cost  bill.     Stickney  v.  Nebraska.  —  Citizens'  Nat.  Bank  v. 

Berry,  (Idaho  1900)  62  Pac.  Rep.  924.  Gregg,  53    Neb.   760;    Yankton,   etc., 

114'i.    8.  Ferguson  v.  Byers,  40  Ore-  R.  Co.  v.  State,  49  Neb.  272. 

gon  468:  Hammer  V.  Downing,  39  Ore-  South  Dakota.  —  Sorenson  v.  Dona- 

gon  504;  Colusa  Parrot  Min.,  etc.,  Co.  hoe,  12  S.  Dak    204;  American  Bank- 

v.  Anaconda  Copper-Min.  Co.,  104  Fed.  ing  Co.  v.  Lynch,  13  S.  Dak.  34. 

Rep.  514.  Tennessee. — Troiiit   v.   Alabama  G. 

DefiniteneM.  —  The  objections  to  .the  S.  R.  Co.,  97  Tenn.  364. 

cost  bill  ought  to  be  sufficiently  defi-  Texas.  —  Missouri,   etc.,    R.   Co.  v. 

nite    to    notify   the    prevailing    party  Crane,  (Tex.  Civ.  App.  1895)  32  S.  W. 

wherein   it  is    claimed    the    disputed  Rep.  11 ;  Unknown  Heirs  v.  Morgan, 

items  are  unwarranted  and  to  what  ex-  18  Tex.  Civ.  App.  627. 

tent  they  are  unreasonable.     Ferguson  United  States.  —  Tyler  Min.   Co.  v. 

V.  Byers,  40  Oregon  468.  Sweeney,  (C.  C.  A.)  79  Fed.  Rep.  277; 

Waiver.  —  The    filing  of   a  counter  City  Bank  t/.  Hunter,  152  U.  S.  512. 

affidavit  in   response  to  objections  to  Prereqnieite.  —  A  party  cannot  enjoin 

the  cost  bill  waives  the  right  to  insist  the  enforcement  of  a  fee  bill  until  he 

that  such  objections  were  not  filed  in  has  paid  or  tendered  all  the  legal  costs 

lime.     Hammer  v.   Downing,  39  Ore-  chargeable     against    him.      Citizens' 

gon  504.  Nat.  Bank  v.  Gregg,  53  Neb.  760. 

8J9 


947-951 


COSTS. 


VoLV. 


347.    See  note  i. 

948.  b.  Time  of  Moving  for  Retaxation  —  (i)  In  Gen- 
eral. —  See  notes  2,  3. 

949.  (2)  After  Appeal.  —  See  note  2. 

950.  c.  What  Motion  Should  Show.  —  See  note  2. 

VoUm  of  Batasation.  —  See  note  4. 

951.  d.  Action  of  Court.  —  See  note  i. 

8.  Upon  Appeal  — ^1.  From  What  Appeal  May  Be 
Taken.  —  See  note  3. 


347*  1.  Aialey  v.  American  Mat. 
F.  Ins.  Co.,  113  Iowa  709  Uitin^  5 
Encyc.  of  Pl.  and  Pr.  247];  Missouri, 
etc.,  R.  Co.  V.  Crane,  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  II;  Unknown 
Heirs  v.  Morgan,  18  Tex.  Civ.  App. 
627. 

348.  8.  Chicago  City  R.  Co.  v. 
Burke,    102    111.    App.   661     Uiting    5 


UiH* 
;  rish 


Encyc.  of  Pl.  and  Pr.  248];  Fisher  v. 
Burlington,  etc.,  R.  Co.,  104  Iowa  588, 
in  which  case  the  court  said  that  no 
hard  and  fast  rule  should  be  adopted, 
*'  but  each  case  should  be  determined 
upon  its  own  peculiar  facia.'* 

8.  Olson  V,  Lamb,  61  Neb.  484. 

A  motion  to  retax  costs  at  a  term 
after  the  judgment  becomes  final  can- 
not be  used  to  review  the  amount  of  a 
referee's  fee  allowed  at  an  earlier  term. 
Schawacker  v,   McLaughlin,   139  Mo. 

333. 
Where  an  objection  was  made  to  the 

jurisdiction  of  the  trial  court  to  hear 
a  motion  because  the  judgment  had 
been  rendered  at  a  previous  term  the 
court  held  thai,  inasmuch  as  the  mo- 
tion to  retax  did  not  seek  to  affect  the 
judgment,  but  10  correct  errors  of  an 
officer  of  the  court  committed  in  en- 
forcing the  judgment,  the  motion  was 
proper.  McLennan  County  v.  Graves, 
94  Tex.  635.  See  also  Berberet  v, 
Berberet,  136  Mo.  671,  holding  that 
costs  may  be  retaxed  ai  a  subsequent 
term,  because  the  subsequent  retaxa- 
tion is  not  a  revision  or  alteration  of 
the  judgment,  but  is  a  correcting  of  a 
ministerial  act  of  the  clerk;  but  if  an 
allowance  calls  for  judicial  action,  the 


filed,  nothing  but  the  doctrine  of  laches 
or  equitable  limitation  seems  to  apply." 
In  Illinois  the  motion  may  be  made 
upon  notice  after  the  close  of  the  term 
at  which  judgment  was  rendered. 
Chicago  City  R.  Co.  v,  Burke,  102  III. 
App.  661. 

349.  2.  See  Chicago  City  R.  Co  v. 
Burke,  102  111.  App.  Sbi,  holding  that 
the  motion  may  be  made  after  appeal. 

Aftnr  Afflrmanee  the  motion  comes 
too  late.  Gulf,  etc.,  R.  Co.  v.  Jagoe, 
(Tex  Civ.  App.  1897)405.  W.  Rep.  187. 

350.  9.  Williams  v.  Geiz,  17  App. 
Cas.  (D.  C.)  388;  Summerbill  v.  Har- 
row, (Tex.  1901)  62  S.  W.  Rep.  1054. 

The  court  is  not  bound  to  order  a  re- 
taxation  unless  for  good  and  sufficient 
reason.  Thornton  v,  McLendon,  99 
Ga.  590. 

Spaoifloation  of  Items. —  Williams  r. 
Getz,  17  App.  Cas.  (D.  C.)  388. 

4.  Senior  v.  Anderson,  130  Cal.  290; 
Chicago  City  R.  Co.  v,  Butke.  102  III. 
App.  661;  Laughery  Turnpike  Co.  v. 
McCreary,  147  Ind.  526. 

In  Mlisoiirl  the  statute  does  not  re- 
quire notice  of  such  application. 
Where  the  term  of  office  of  the  clerk 
taxing  the  disputed  costs  has  not  ex- 
pired and  he  is  still  an  officer  of  the 
court  to  which  the  application  for  re- 
taxation  is  made,  he  cannot  be  heard 
to  assert  that  he  had  no  notice  of  the 
proceeding,  since  it  is  he  who  files  the 
application  and  enters  the  judgment 
thereof.  State  v.  Hollenbeck,  68  Mo. 
App.  366. 

351.  1.  Proramption.  —  Every  in- 
tendment is  in  favor  of  a  proper  taxa- 


court  must  act  before  the  adjournment    tion  of  costs,  in  the  absence  of  proof  to 

the  contrary.     Chicago  City  R.  Co.  v. 
Burke,  102  111.  App.  65f. 

3.  Nebraska.  —  Yankton,    etc.,    R. 
Co.  V,  State,  49  Neb.  272. 

Tennessee.  —  Trouit   v.  Alabama  G. 


of  the  term  at  which  final  judgment 

was   rendered;  Fisher  v.    Burlington, 

etc.,  R.  Co.,  104  Iowa  588,   wherein  a 

motion  was  not  filed  until  the  second 

term   after  judgment,   and   the  court 

said:    **As  the  legislature  has  not  seen    S.  R.  Co.,  97  Tenn.  364. 

fit    to    place    a    limit   upon   the   time         United  States.  —  Tyler   Min.  Co.  v. 

within  which  such   motions  shall   be    Sweeney,  (C.  C.  A.)  79  Fed.  Rep.  277. 
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3t(9.     See  note  i. 

333.  xm.  Payment  avd  Collection  —  1.  From  Whom  to 
Be  Collected.  —  See  note  3. 

334.     After  Award  by  Court.  —  See  note  I . 

356.  4.  Bemediee  for  Collection  —  b.  By  Execution  —  (i) 
///  General,  —  Sec  note  3. 

361.  5.  Payment  as  Condition  —  ^.  Of  Prosecution  of 
Second  Suit  —  (i)  In  General.  —  See  note  i. 

953.    1.  In    California,     where    ihe  Interlocutory  Coots.  —  Code  Civ.  Pro. 

amount  of  costs  allowed  is  less  than  N.    Y.,   ^  779,    provides    that    where 

three  hundred  dollars,  the  action  of  the  costs  of  a  motion  directed  by  an  order 

trial  court  in  the  matter  is  not  review-  to  be  paid  are  not  paid,  an  execution 

able  on   appeal.     Foley   r.   California  against    the    personal    property    only 

Horseshoe  Co.,  115  Cal.  184.  may  be  issued  by  any  party  or  person 

In  New  York  an  order  directing  a  re-  to  whom  such  costs  are  made  payable 
taxation  is  appealable  under  Code  Civ.  by  such  order.     Bernheimer  v,   Hart- 
Pro.   N.   Y.,   ^   3189.      Rapid    Safety  mayer.  (Supm.  Ct.  Spec.  T.)  34  Misc. 
Filter  Co.  v.  Wycicoflf.  (N.  Y.  City  Ct.  (N.  Y.)  346. 
Gen.  T.)20  Misc.  (N.  Y.)429.  361.     I.  Hewitt  ».  Steele,  136  Mo. 

353.    8.  Castle  v.   Roach.  11  Ohio  327,  rtA*«^  5  Encyc.  of  Pl.  and  Pr.  261. 

Dec.  358.  citing  5   Encyc.  of  Pl.  and  See  also  the  following  cases ^ 


Pr.  253. 

In  tiie  First  Instanoo.  —  See  Adams  v, 
Evans.  74  Miss.  886. 

354*  1.  Castle  v.  Roach,  11  Ohio 
Dec.  358,  citing  5  Encyc.  of  Pl.  and 
Pr.  254. 

Texas  Statute.  —  Rev.  Stat.  Tex.,  art. 
249T.  provides:  "  Each  party  to  a  suit 
shall  be  liable  for  all  costs  incurred  by 
him.  and  in  case  the  costs  cannot  be 
collected  of  the  party  against  whom 
the  same  have  been  adjudged,  execu- 
tion may  issue  against  any  party  in 
such  suit  for  the  amount  of  costs  in- 
curred by  such  party,  but  no  more. 


It  is  held  that  this  article  contemplates    29  Wash.  124. 


Alabama,  — Ex  p.  Street,  106  Ala. 
102. 

District  of  Columbia,  —  Williams  r. 
Getz,  17  App.  Cas.  (D.  C)  388. 

Ifidiana,  —  Hi  pes  v,  Griner.  28  Ind. 
App.  160. 

Neiv  York.  —  Patchen  v.  Delaware, 
etc..  Canal  Co.,  62  N.  Y.  App.  Div. 

543. 

United  States,  —  Kimble  v.  Western 

Union  Tel.  Co.,  99  Fed.  Rep.  892. 

This  rule  does  not  rest  upon  statutory 

authority,  but  has  been  evolved  with 

the  growth  of  English  and  American 

jurisprudence.     Schwede  v,  Hemrich, 


that  the  party  to  whom  costs  are  due 
shall  first  use  proper  diligence  to  collect 
them  from  the  party  against  whom 
they  are  adjudged  before  they  can  be 
demanded  of  the  opposite  patty  who 


The  nonpayment  of  costs  never  im- 
pairs the  defensive  rights  of  a  party. 
Farber  v.  Flauman,  (Supm.  Ct.  App. 
T.)  30  Misc.  (N.  Y.)  627. 

An  order  requiring  payment  of  costs 


incurred  them,  but  the  insolvency  of    of  a  previous  suit  does  not  constitute  a 


the  party  against  whom  costs  are  ad- 
judged might  excuse  the  failure  to 
make  an  effort  to  collect  from  him.  Bea- 
cham  V,  Wither.  25  Tex.  Civ.  App.  575. 
356.  8.  Priority.  —  An  execution 
for  costs  stands  upon  the  same  footing 
as  any  other  execution,  and  cannot  be 
levied    upon   property   which    is    em- 


final  judgment  from  which  an  appeal 
will  lie.  Trogdon  v,  Brinegar,  26 
Ind.  App.  441. 

Manner  of  Taking  Objection.  —  The 
fact  that  the  costs  of  a  former  action 
had  not  been  paid  is  not  a  defense, 
but  can  be  brought  to  the  attention  of 
the  court  on  a  motion  for  an  order  to 


braced  in  a  security  deed  of  older  dale    stay  proceedings.      Patchen   v,   Dela- 


than  the  judgment  on  which  the  exe- 
cution was  issued  unless  there  has 
been  a  judgment  or  tender  of  the 
amount  owed  to  the  holder  of  the  se- 
curity deed  in  the  manner  provided  by 
law.  Jordan  v.  Central  City  L.  &  T. 
Assoc.,  108  Ga.  495 


ware,  etc..  Canal  Co.,  62  N.  Y.  App. 
Div.  543. 

The  stay  can  be  at  once  terminated 
by  the  payment  of  the  costs.  Moore 
V.  Moore,  44  N.  Y.  App.  Div.  253. 

OY^eot  of  Stay.  —  The  stav  mentioned 
in  Code  Civ.  Pro.  N.  Y.,'§  779,  is  in- 
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369.     See  note  i. 

▲•  SMtfon  of  Bolt.  —  See  notes  2,  3. 

363.  b.  Of  Granting  Relief  or  Favors. — See  note  9. 

364.  6.  Set-off  of  Costi.  —  See  note  i. 

tended   only    to    prevent    an   onward  or  vacate  the  order,  are  stayed  with- 

movement  in  the  action  by  the  paity  out  further  direction  of  the  court  until 

Who  owes  costs  of  a  motion.     Farber  the  payment  thereof,  but  the  adverse 

V.   Flauman,  (Supm.   Ct.  App.  T.)  30  party  may,  at  his  election,  waive  the 

Misc.  (N.  Y.)  627.  stay,  etc.     A  defendant  waives  ihe  stay 

Xotion  Coits.  —  On    failure    to    pay  by  serving  notice  of  trial.  Subsequent 

motion  costs  the  proceedings  will  be  to  the  order  granting  costs,  and  also 

Stayed  until  payment  thereof.     Robin-  by  accepting  the  notice  of  the  trial  of 

son  t/.  Klein.  (C.  PI.  Spec.  T.)  31  Abb.  the   plaintiff.      Reeder  v,   Lockwood. 

(Supm.  Ct,  Spec.  T.)  30  Misc.  (N.  Y.) 

531. 
A  stay  is  not  waived  if  the  defendant 

serves  an  answer  to  the  amended  com- 
plaint  which   was  served   before  the 

not  growing  out  of  or  in  any  wise  con-    stay  began   to  operate.     Robinson  v. 

nected  with  the  tort,  a  stay  will  not  be     Klein,  (C.  Pi.  Spec.  T.)  31  Abb.  N.  Cas. 

granted.     Southern  R.  Co.  v.   Raney,     (N.  Y.)48i. 

117  Ala.  270.  963.     1.  Ex  p,  McAnuUy.  117  Ala. 

Plaintiff  in  Prison  When  Action  Brought.    237,  citing  5  Encyc.  of  Pl.  and  Ps.  260 

—  After  a  nonsuit  in  trespass  the  court     [261]. 

will  stay  proceedings  in  a  second  ac-        2.  Hewitt  v,  Steele,  136  Mo.  327. 

tion   between  the  same  parties  for  the        Where    the     slightest    evidence    is 

same  cause  until  the  costs  of  the  non-    shown  to  the  contrary  this  presumption 


N.  Cas.  (N.  Y.)  481. 

Few  Caoso  of  Action.  —  Both  actions 
must  be  for  substantially  the  same 
cause.  Where  the  first  action  was  in 
tort  and  the  second  is  on  a  contract 


suit  are  paid,  notwithstanding  the 
plaintiff  is  a  prisoner  at  the  time  of 
bringing  the  second  action,  and  suesm 
forma  pauperis.  ^  Williams  v.  Getz,  17 
App.  Cas  (D.  C.)  388. 

Jurisdiction.  —  The  fact  that  costs  of 
a  former  action  between  the  same 
parties  and  for  the  same  subject-matter 
have  not  been  paid  does  not  deprive 


will  not  exist.     Citizens'  St.  R.  Co.  v. 

Shepherd,  (Ind.    1901)   59   N.  E.  Rep. 

34g;  Hipes  r.  Griner,  28  Ind.  App.  160. 
8.  Trogdon  v,  Rrinegar,  26  Ind.  App. 

441;  Patchen  v.  Delaware,  etc.,  Canal 

Co.,  62  N.  Y.  App.  Div.  543. 

963.    9.  Barry  v.   Winkle,   (Supm. 

Ct.    App.    T.)  36    Misc.   (N.    Y.)   171, 

wherein  it  was  said  that  if  the  party 
the  court  of  jurisdiction  when  set  in  accepts  the  favor  he  takes  it  cum  onere 
motion  by  the  party  resting  under  the  and  may  be  held  for  the  costs  on  the 
stay.      The   only   effect    is   to   render    theory  of  estoppel. 


the  proceedings  irregular,  and  when 
the  matter  is  brought  to  the  attention 
of  the  court  the  parly  violating  the 
stay  will  be  dealt  with  as  may  be 
proper.  Patchen  v,  Delaware,  etc.. 
Canal  Co.,  62  N.  Y.  App.  Div.  543. 
Waiver.  —  Code   Civ.    Pro.   N.   Y., 


364.  1.  A  party  has  not  an  absolute 
right  to  have  costs  awarded  in  his 
favor  set  off  against  costs  awarded 
against  him  during  the  progress  of 
litigation.  Applications  of  this  char- 
acter are  addressed  to  the  equitable 
discretion  of  the  court  and  must  be  de- 


^  779*  provides  that  all  proceedings  termined  in  view  of  all  the  equities  in- 
on  the  part  of  a  party  required  to  pay  volved.  Matter  of  Havemeyer,  27  N. 
the  costs  of  a  motion,  except  to  review    Y.  App.  Div.  123. 
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COUNTERFEITING. 

367.     I  JUBISDICTION.  —  See  note  3. 

37 1  •    IV.  PASSiva  CotTNTSBFEiT  CoiH  —  1.  Indictment  Generally 

—  Currency  of  Coin.  —  See  note  3. 

975«    VH  PASSive  Countsbfeit  Bahknotss — 1.  Oenerally. 

—  See  note  5. 

379.    IX.  Havivg  Couktebteit  Bakkkotes  in  Pobsessiov  — 

1.  Oenerally.  —  See  note  2. 

303«    XL  Rules   of  Oekebal  Appligatiok  —  4.  Joinder  of 
Counts.  —  See  note  i. 

303.     6.  Verdict  —  Degrees  of  Crime.  —  See  note  4« 

967.    8.  Stroube  v.  State,  40  Tex.  alleged   violation  of  law  and  of  the 

Crim.  581.  name  of  the  person  upon  whom   the 

371.    8.  tn  Waller  v.  Com.,  97  Ky.  notes  were  passed,  is  a  sufficient  de- 

509,   it   was  held  that  an   indictment  scription  of   the   notes   in   such   case, 

under  Slat.  Ky.  (1894).  §  1181,   which  U.  S.  v.  Howell,  64  Fed*  Rep.  no. 

provides   for  the   punishment  of  any  Yarisnce.  —  An    indictment    under 

person  who  shall  "  forge  or  counterfeit  Rev.  Stat.  U.  S.,  g   5430,   for  unlaw- 

any  gold,  silver,  or  other  coin   which  fully  having  in   possession  an  obliga- 

is  or  hereafter  shall  be  passing  as  cur-  lion  and  security  engraved  and  printed 

rent  in   this    state,"    was   fatally  de-  after  the  similitude  of  an  obligation 

fective  in  not  averring  that  such  coin  and  security  of  the  United  States,  with 

was  in  circulation  and  in  failing  to  de-  the  intent  to  sell  it,  is  defective  when 

scribe  the  coin  otherwise  than  as  a  ten-  the  obligation    described     therein    is 

dollar  gold  coin.  shown  by  such  description  to  be  a  bill 

li75.  5.  An  Indictment  for  Passing  a  issued  by  a  bank.  U.  S.  v.  Pitts,  112 
Confederate  Bill  does  not  charge  any  Fed.  Rep.  522.  See  also  U.  S.  v. 
offense  under  Rev.  Stat  U.  S.,  ^  5430,  Conners,  in  Fed.  Rep.  734- 
malcing  it  a  crime  to  have  in  posses-  39d«  1.  An  indictment  for  unlaw- 
sion  "  any  obligation  or  other  security  fully  having  in  possession  counterfeit 
engraved  and  printed  after  the  simili-  coins  may  contain  a  separate  count  for 
tude  of  any  obligation  or  other  security  every  coin  of  a  different  denomination 
issued  under  the  authority  of  the  found  in  the  possession  of  the  defend- 
United  States,  with  intent  to  sell  or  ant,  each  count  alleging  the  denomi- 
otherwise  use  the  same.'*  U.  S.  v.  nation  of  the  coin  to  which  it  re- 
Barrett,  III  Fed.  Rep.  369.  fers.     U.  S.  v.  Howell,  65  Fed.   Rep. 

379.    S.  Exonse  for  Hot  Setting  Ont  402. 

Notes.    —   Under    Rev.    Stat.    U.    S.,  393.    4.  Unneoessary  Findings.  —  An 

§^    5431.    5457,   an   indictment   which  indictment  charged  the  defendant  in 

alleges,  as  reasoi\s  for  not  setting  out  three  counts,  in  the  first  with  having 

a  more   particular  description  of  the  counterfeit  coin  in  his  possession  with 

notes  and  copies  thereof,  that  the  notes  intent  to  defraud,  in  the  second  with 

were  not  in   possession  of   the  grand  having  attempted  to  pass  such  coin, 

jurors,  and  that  they  have  no  know]-  and  in  the  third  for  passing  such  coin, 

edge  or  information  as  to  the  where-  The  verdict  read:    **  The  jury  finds  the 

abouts  of  such  notes,  or  under  whose  defendant  guilty  in  the  first  count  for 

control  they  are,  or  that  they  were  re-  having  in  possession  counterfeit  minor 

turned  to  the  defendant  before  the  find-  coin.     Not  guilty  as  to  second  and  third 

ing  of  the  indictment,  or  destroyed,  is  counts."     It  was  held  that  all  of  this 

sufficient.     And  an  allegation  that  the  verdict  except   the   words  "  the  jury 

notes  were  United  Stales  notes  of  cer-  finds  the  defendant  guilty  in  the  first 

tain  denomination,  in  connection  with  count"  was  surplusage.     Statler  v.  U. 

allegations  of  time  and  place  of  the  S  ,  157  U.  S.  277. 
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COUNTIES. 

994.    L  Actions  Aoaikst  Coukties  — 1.  Jurisdiction.  —  See 
note  I. 
395,    2.  Remedies  for  Enforcing  Claims.  — See  notes  i,  2. 


994«     1.  Indiana.  —  On  a  change  of  fees  or  costs  of  district  attorneys  and 

venue  in  a  criminal  case,  the  court  to  others  in   any  criminal  case  before  a 

which  the  cause  is  sent  has  no  juris-  justice  of    the   peace,    is   wholly   dis- 

diction  to  call  in  the  commissioners  of  cretionary  and  not  subject  to  review, 

such    county    and    adjudicate  claims  Idaho.  —  Freemont  County  cr.  Bran- 

af^ainst  it  for  the  payment  of  fees  of  don,  (Idaho  1899)  56  Pac.  Rep.  264. 

counsel,  appointed  by  the  court  of  the  One     cannot     accept    parts    of    an 

county    from    which    the   change   was  amount  which   the  board  oi  commis- 

taken  to  assist  in  the  trial  of  the  case,  sioners  may  allow  and  appeal  from  the 

Carroll  County  v.  Pollard,  17  Ind.  App.  action    of    the    board    in   disallowing 

470.  other  portions  thereof.     Clyne  v,  Bing- 

lowa.  —  In  Polk  County  v,  Sherman,  ham  County,  (Idaho  1900)  60  Pac.  Rep. 

99  Iowa  60,  it  was  held  that  a  District  76. 

Court  has  no  original  jurisdiction  to  Indiana.  —  In  Myers  v.  Gibson,  152 

correct  an  error  in  the  assessment  of  Ind.  500,  it  was  held  that  after  a  claim 

property.  has  once  been  acted   apon  by  a  board 

Nebraska. — The  District  Court  has  of  commissioners  such  board  has  no 

derivative  but  not  original  jurisdiction  jurisdiction    to    act    upon    the    same 

of    an    action   on   a  claim    against  a  claim  at  a  subsequent  session, 

county  arising  ex  contractu.     Shepard  An  appeal  will  not  lie  from  a  decision 

V.  Kasterling,  61  Neb.  882.  of  the  board  of  commissioners  denying 

New    York.  —  Where  a  statute  au-  »n  application  to  correct  or  change  an 

thorizes  a  county   to  make  contracts  annual  settlement  of  a  county  treas- 

and  to  incur  indebtedness,  it  is  held  urer.     Huntington  County  v.  Beaver, 

that  it  may  be  sued  in  another  state.  156  Ind.  450. 

Van  Horn  v.  Kittitas  County,  (Supm.  The  allowance  of  a  claim  against  a 

Ct.    Spec.   T.)  28   Misc.   (N.    Y.)  333,  county  by  its  board  of  commissioners 

affirmed  ^t  N.  Y.  App.  Div.  623.  is  not  conclusive,  and  a  county  audlior 

Baising  Quaftion  on  Appeal. —  Where  may  question  its  legality  where  it  is 

it  affirmatively  appears  that  the  Cir-  sought    to  compel   him    to  order   ihe 

cuit  Court  has  no  jurisdiction  of  a  case  claim  to  be  paid.     State  v.  Perry,  (Ind. 

appealed    from    the   board   of  county  1902)  65  N.  E.  Rep.  528. 

commissioners,  the  question   of   such  Missouri. —  ScottCouniy  cr.  Leftwich, 

jurisdiction  may  be  raised  at  any  stage  145  Mo.  26.  wherein  it  was  held  that 

of      the     proceedings.        Huntington  the  County  Court  had  jurisdiction  to 

County  V.  Beaver,  156  Ind.  450.  examine  the  county  clerk's  quarterly 

39ft.     1. /f/^/^f/ma.— Loonev  V.  Jack-  reports;  that  it  acted  in  a  ministerial 

son  County,  105  Ala.  597,  wherein  it  capacity  in  so  doing;  and  that  an  ap- 

was  held  that  an  acceptance  of  a  sum  peal  would  not  lie  from  such  action, 

allowed  on   a  claim    by  the   board  of  Montana.  —  In    Twohy    v.    Granite 

commissioners  bars  an  action  on  the  County,  17  Mont.  461,  it  was  held  that 

claim  presented.  where   there    are   several   items  in  a 

Colorado.  —  In    Merwin    v.    Boulder  claim  a  taxpayer  may  appeal  from  a 

County,  29  Colo.  169,  it  was  held  that  part  of  the  allowance, 

the  allowance  of  fees  under  Sess.  Laws  Nebraska.  —  Taylor    v.    Davey.    55 

Colo.  (1891),  pp.  213,  214,  §  8,  provid-  Neb.  153;  Trites  v.  Hitchcock  County, 

ing  that  commissioners  may  disallow  53  Net.  79;  Gage  County  v.  Hill,  52 
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995.  3.  Parties.  —  See  note  3. 

996.  4.  Declaration  or  Complaint  —  a.  Allegation  of  Pre- 
sentment OF  Claim  —  (i)  Generally.  —  See  notes  2,  3. 

Neb.   444;  State   v.    Vincent,  46   Neb.  County     v.     Auburn    Foundry,    etc., 

408:  Sioux  County  v,  Jameson,  43  Neb.  Works,  14  Ind.  App.  214. 

265.  Nebraska,  —  Shepard  v,   Easterling, 

Where  an  order  disallowing  a  claim  61  Neb.  882. 

against    a     county    has    been    recon-  New     York.    —    Erhard     v.     Kings 

sidered,  such  order  will  not  operate  as  County,  (Supm.  Ct.  Spec.  T.)  36  N.  Y. 

an  adjudication  of  the  claim.      Dean  Supp.  656. 

V  Saunders  County,  55  Neb.  759.  Ohio,    —    Summers     v.     Hamilton 

The  approval  by  the  county  board  of  County,  5  Ohio  Dec.  553. 

the  report  of  a  county  officer  made  in  Texas,  —  In   Jefif   Davis  County   :/. 

compliance    with    Comp.    Stat.    Neb.  City  Nat.  Bank,  22  Tex.  Civ.  App.  157, 

((899),  c.  28,  g  43,  is  not  a  judicial  order  it  was  held  thai  where  a  bank  sued  a 

and   is   not    appealable.      Shepard   v.  parent  county  in  the  District  Court  for 

Easterling,  61  Neb.  882.  interest    due     on    county    bonds    for 

AVrtf    Hampshire,    —    Plymouth    v.  which   two   other   counties    had   been 

Grafton  County,  68  N.  H.  361.  created,  such  counties  would  be  liable 

Ne7v    York  —  Foy    v.    Westchester  over  to   the   parent  county  for  a  pro 

County,  168  N.  Y.    180;  Staten  Island  ra/^i  of  the  interest,  and  that  such  court 

Bank  v.    New   York,   68   N.  Y.   App.  had   jurisdiction   over  them   to  settle 

Div.  231;  Adams  v.  Wheatiield,  46  N.  the  entire  controversy  in  one  action. 

Y.  App.  Div.  466.  In  Morath  v,  Gorham,  11  Wash.  577, 

Ohio, — State  v,  Franklin  County,  5  it   was   held  that  under  Laws  Wash. 

Ohio     Dec.    579;     Stewart    v,    Logan  (1893),   p.   292  (Ball.  Annot.  Codes  & 

County,  I  Ohio  Clr.  Dec.  404.  Stat.    Wash.    1897,   §   359),    providing 

Utah,  —  Civic     Federation     v.    Salt  that  "any   person   may  appeal  from 

Lake  County,  *22  Utah  6.  any  decision  or  order  of  the  board  of 

395.    2.  Arbios  v.  San  Bernardino  county  commissioners  to  the  Superior 

County,  iioCal.  553;  Henry  County  v.  Court  of  the  proper  county,"  persons 

Gillies,  138  Ind.  667;  Jackson  County  interested  in  a  claim  who  feel  them- 

V,  Nichols,  12  Ind.  App.  315;  Greeley  selves  aggrieved  by  the  action  of  the 

V,    Cascade    County,    22    Mont.    580;  commissioners  in  the  allowance  of  a 

Tritesz/.  Hitchcock  County,  53  Neb.  79.  claim  may  appeal,  but  that  taxpayers 

In  Myers  v,  Gibson,  152  Ind.  500,  it  generally  do  not  have  such  right, 

was  held  that  where  county  commis-  996.    2.  Kansas.  —  Skinner  v.  Cow- 

sioners  had  jurisdiction   to  act  on  a  ley    County,     63    Kan.    557;     Finney 

claim,    on    appeal    the    allowance    is  County  v.  Gray  County,  8  Kan.  App. 

vacated  and  the  cause  stands  for  trial  745. 

de  novo.     But  where  the  commissioners  In  Texas  it  has  been  held  that  in  an 

did  not  have  jurisdiction  to  act  on  the  action  of  trespass  to  try  title  against 

merits  of  the  claim,  on  an  appeal  from  a  county,  the  complaint  need  not  aver 

the  allowance  thereof  the  Circuit  Court  that  the  claim  had  been  presented  to 

will   not   have   jurisdiction   to   render  the   commissioners*  court  and   disal- 

judgment  against  the  county.  lowed,  as  required  by  Rev.  Stat.  Tex  , 

In  Sterling  v,  Cumberland  County,  art.    790.     Bowie    County  v.    Powell, 

91  Me.  316,  an  action  by  an  officer  for  (Tex.  Civ.  App.  1901)  66  S.  W.  Rep. 

fees  alleged  to  be  due  from  the  county,  237. 

it   was  held  that  the   decision  of  the  8.  Jadgment  by  Default  —  Baeital. — 

county^  commissioners   as   to  whether  In  Washington  County  v.  Porter,  128 

such  fees  are  allowable  or  not  is  con-  Ala.  278,  where  the   complaint  in  an 

elusive;  that  no  appeal  lies  therefrom;  action    for  services    rendered    to   the 

and  that  the  plaintiff  cannot  create  one  county  averred  that  the  claim  sought 

by  suit  to  recover  his  claim.  to  be  enforced  was  itemized,  verif.ed, 

8.  Georgia,    —    Conyers    v.    Bartow  and  presented  to  the  county  commis- 

County,  116  Ga.  loi.  sioners,  and  was  rejected  by  them,  as 

/m/frt»<j.  —  Heritage  7\  Bronnenberg.  required  by  Civ.  Code  Ala.,  §  13,  it 
25  Ind,  App.  692;  Robbins  ?».  Marshall  was  held  that  where  judgment  by  de- 
County,   24   Ind.    App.   341;  De   Kalb  fault  is  rendered  on  such  cla|ii)^  it  qeed 
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397.  (2)  Itemization  and  Verification,  —  See  note  2. 

398.  b.  Other  Allegations.  —  See  note  i. 

not  recite  that  proof  was  made  thai  the  the  injury  mast  be  raised  by  detnnrret 

clainn  had  been  presented  as  presc II  j^J  or  by  motion  to  make  more  specific 

by  statute.  Jackson  County  v.  Nichols,  139  Ind. 

297.  2.  Iowa.  —  Where  the  state-  on. 
mentof  a  claim  is  properly  verified  and  For  Pnblie  Printing.  —  In  an  action 
filed  in  compliance  with  the  statute,  against  a  county  for  printing  election 
the  fact  that  it  Includes  a  claim  not  ballots,  an  averment  in  the  complaint 
allowable  will  not  invalidate  the  that  the  claim  was  presented  for  pay- 
statement.  Epeneter  u.  Montgomery  ment  and  that  subsequently  part  of  it 
County,  98  Iowa  159.  was   paid   is   not  demurrable  on   the 

What  Saf&dent  Allegation  of  Veriilca-  ground  ihat  it  created  a  presumption 

tion.  —  In  an  action  by  a  probate  judge  that  the  payment  was  made  or  accepted 

to  recover  compensation  for  recopying  in  full  of  the  claim.     Flagg  v.  Marion 

a  record  book  in  his  office,  it  was  held  County.  31  Oregon  18. 

that  an  averment  that  the  claim   was  For  Conitracting  Bridge.  —  In  an  ac- 

"  verified    as    required    by    law,"   or  tion   against  a   county   for  labor  and 

'*  duly  verified,"   is  equivalent  to  an  material  worth  more  than  one  hundred 

allegation     that     it     was    sworn    to.  dollars  and  furnished  in  the  construc- 

Washington  County  v.  Porter,  128  Ala.  tion  of  a  bridge,  the  petition  must  al- 

278.  lege  I  hat  the  bridge  was  situated  in  the 

39§.  1.  I^jaries  Caused  by  Defective  county  where  the  contract  was  made; 
Bridge. —  In  an  action  for  injuries  that  the  authorities  advertised  for  bids 
caused  by  a  defective  bridge  it  is  un-  and  let  the  contract  to  the  lowest  bid- 
necessary  to  name  the  stream  over  der;  and  that  there  was  money  on 
which  the  bridge  was  constructed,  and  hand  for  such  purpose  equal  to  the 
an  allegation  that  the  bridge  consti-  amount  agreed  to  he  paid  for  such 
tuted  part  of  the  public  highway  lead-  labor  and  material,  as  provided  in 
ing  into  the  cily  sufficiently  shows  that  Com  p.  Stat.  Neb.  (1899),  c.  78,  §§  83, 
the  bridge  was  not  within  the  city  84.  Tullock  v.  Webster  County,  46 
limits;  an   allegation   that   the  bridge  Neb.  2xc. 

was  one  which  the  appellant  county  Action  for  Work  Bone. —  In  an  action 

was  authorized  to  construct  sufficiently  against  the    board   of   commissioners 

shows  that  it  was  the  duty  of  the  ap-  of  a   county  for    labor   and    material 

pellant  to  maintain  it  in  a  reasonably  furnished  in   making   repairs  in    the 

safe  condition  for  public  travel;  and  court   house   and   jail,   the   complaint 

an  allegation  that   the  appellant  con-  need  not  aver  that  the  board  of  com- 

structed  the  bridge  sufficiently  shows  missioners  was  in  session  at  the  time 

that  the  bridge  was  not  one  over  which  the    contracts     for     such     labor    and 

the  township  had  control.     Where  it  material  were  made.     DeKalb  County 

appears   that  the   bridge   was  over  a  v.  Auburn  Foundry,  etc.»   Works,   14 

stream,  it  is   not  necessary  to  allege  Ind.  App.  214. 

that  it  was  over  a  watercourse.    Jack-  For  Services  aa  Fish  and  Game  Warden, 

son  County  v.  Nichols,  139  Ind.  611.  — Stat.   Wis.  (1898),  §  677,  providing 

In  an  action  for  injuries  received  that  "  every  person  ♦  *  »  having 
from  a  defective  bridge,  the  fact  that  any  such  claim  against  any  county 
additional  injuries  to  those  set  out  in  shall  make  a  statement  thereof  in 
the  claim  presented  to  the  board  of  writing,  setting  forth  the  nature  of  his 
supervisors  are  alleged  in  the  com-  claim  and  the  facts  upon  which  it  is 
plaint,  and  that  greater  damages  are  founded,  and  if  the  claim  be  an  ac- 
claimed in  the  complaint  than  in  such  count  the  items  thereof  separately,  the 
claim,  does  not  show  a  different  cause  nature  of  each  and  the  time  expended 
of  action  from  the  one  presented  to  the  in  the  performance  of  any  service 
board.  Homan  v.  Franklin  County,  charged  for,"  is  mandatory  and  must 
98  Iowa  692.  be  substantially  complied  with.     An 

Demurrer  or  Motion   to   Make  More  account  for  services  as  local  fish  and 

Specific.  —  In  such  an  action  the  objec-  game    warden,  containing    numerous 

tion  that  the  complaint  did  not  name  items  consisting  merely  of  dates  and 

the  driver  of  the  team   behind   which  names  of  persons,  without  the  descrip- 

(he  plaintiff  was  riding  ai  the  tjme  of  tioq    of    the    na^jpe    of    the  services 
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399.    6.  Flea  or  Answer.  —  See  note  i. 

charged  for,  is  not  a  statement  in  com-  in  settlement  of  debts  incurred  by  a 
pltance  with  the  statute  and  is  insuffi-  county,  a  complaint  alleging  that  the 
cient  as  a  complaint  in  the  Circuit  orders  were  valid  and  overdue  is  suffi- 
Court  upon  appeal  for  a  disallowance  cient  without  specially  averring  that 
of  the  claim.  Miller  v,  Crawford  the  orders  were  given  for  necessary  ex- 
County,  io6  Wis.  210.  penses  of  the  county  or  by  the  consent 

Medioal  Servioes  for  Insolvent  Friioner.  of  the  majority  of  the  qualified  voters. 

—  In  an  action  for  medical   services  McCIess  v.  Meekins,  117  N.  Car.  34. 

rendered  to  an  insolvent  prisoner,  the  IignriesDonebyMob.  — In  Champaign 

complaint  must  allege  that  he  was  in  County  &.  Church,  62  Ohio  Si.  318,  it 

jail  at  the  time  and  that  he  was  unatle  was  held  that  a  petition  alleging  that 

to  provide  such  services  for  himself,  the  plaintiff  and  his  fellow  workmen 

Malone  v,  Escambia  County,  116  Ala.  were  assaulted  by  a  collection  of  indi- 

214.  viduals   who    had    assembled    for    an 

Action  on  Oontraot.  —  Under  i  Code  unlawful  purpose,  and  who  tried  to  ex- 

Ga*.  §  343>  in  an  action  on  a  contract  ercise    correctional     power    over    the 

made    between   the    plaintiff  and   the  plaintiff  and  his  fellows  without  any 

commissioners  of  roads  and  revenues  authority  of  law,  and  that  thereby  the 

of  the  county,  the  complaint  must  aver  plaintiff  suffered  lynching  at  the  hands 

that  the  contract  was  entered  on  the  of  the  mob,  was  not  rendered  bad  by 

minutes  of  said  board  of  commission-  the  allegations  that  the  plaintiff  was 

ers.     Milburn   v.   Glynn   County,    109  struck    by    a    heavy    glass    insulator 

Ga.  473.  thrown  at  him  by  one  of  the  mob  and 

Where  the  petition  alleged  that  the  was  shot  through  the  leg  by   leaden 

plaintiff  was  unable  10  complete  the  bullets  fired   from   a  revolver  in  the 

contract  on  account  of  the  collapse  of  hands  of  some  of  the  mob. 

defective  casing  furnished  by  the  de-  Pleading  and  Proof.  —  In  an    action 

fendant  county,  it  was  held  that  the  against  a  county  for  services  rendered, 

allegation  itidi  the  plaintiff  offered  to  where  the  complaint  alleged  that  "  the 

drill  a  new  well  without  profit  to  him  plaintiffsat  the  request  of  the  coroner" 

was  not  necessary  to  the  cause  of  ac-  performed  the  services,  and  the  plain- 

tion    and    might  be    stricken   out  on  tiff  testified  that  he  procured  the  as- 

motion,  and   that  the  allegation  that  sistance  of  three  other  men  and  told 

the  contract   was  entered  into  by  the  them  that  he  would  *'  put  the  bill  in 

county,  in  connection  with  the  recital  Jn  to  the  county  '*  for  their  services,  and 

the  contract  that  the  county  made  it  as  soon  as  it  was  allowed  they  would 

by  its  duly  authorized  agent,  was  sufTi-  get  their  money,  it   was  held  that  the 

cient    to    show    the    authority   under  plaintiff    could    not    recover    for    the 

which   the   agent  acted.     In   such  an  services  of  the  other  three.     Shearer  v, 

action   a  count  which  alleges   that  a  Hutchinson  County,  10  S.  Dak.  9. 

certain   sum   is   due    for    extra   work  Demurrer. —  In  ^r^awj^j  a  demurrer 

caused  by  and  on  account  of  improper  does  not  lie  to  a  claim  presented  10  the 

casing  furnished  by  the  plaintiff  states  county     for    allowance.       Wiegel    v. 

a  good  cause  of  action.      McPherson  Pulaski  County,  61  Ark.  74. 

V.  San  Joaquin  County,  (Cal.  1899)  56  In  Colorado    an    averment    that  the 

Pac.  Rep.  802.  board  adjourned  and  refused  to  allow 

For  Expense  of  Officer  in  Transporting  the  claims  does  not  render  the  com- 

Prisoner.  —  An  action  upon  an  account  plaint      demurrable.        Rio      Grande 

against  a  county  is  not  open  to  general  County  v.  Bloom,  14  Colo.  App.  187. 

demurrer  if  one  or  more  of  the  items  399,     1.  Action  on  Contract  Made  by 

of  such  account  are  for  the  expense  of  Jndge.  —  In  an  action  against  a  county 

the    arresting    officer    in    carrying    a  for  services  rendered  at  the  request  of 

prisoner    to    the    county    where    the  the  county  judge,  an  answer  denying 

alleged  offense  was  committed.     Har-  that  the  county  made  the  contract  for 

ris  County  v.  Brady,  115  Ga.  767.  such  services  raises  the  issue  as  to  the 

Action  to  Have  Special  Fnnd  Applied  to  authority  of  the  county  judge  to  make 

Payment  of  Bonds.  -^  In   an   action   to  such  contract  for  the  county.     Holtz- 

have  a  special  tax  fund  applied  to  the  claw  v,   Hamilton  County,  loi  Tenn. 

payment  of  bonds  which  were  given  338. 
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6.  Method  of  Enforcing  Judgments.  —  See  note  2. 
II.  ACTIONB  BY  GOUKTIES  —  1.  Parties.  —  See  note  3. 

301.     2.   Allegations    -  Sutomont  of  Faets  ConitituUiig  GanM  of  Aotion. 
—  See  note  3. 

30O.    2.  JCandamoB.    -  Where  judg-  account,  that  the  claims  were  allowed 

ment  has  been  rendered  in  favor  of  a  and  the   money  paid  to  him  in  good 

justice  of  the  peace  for  th«  balance  of  faith,    that    the   orders  of  the   board 

salary  due  to  him,  mandamus  will  lie  allowing  such  claims  were  not  appealed 

to  compel  the  county  auditor  to  issue  from,  that  said  orders  were  full,  final, 

a  warrant  for  the  payment  of  the  judg-  and  complete  adjudications  of  all  the 

ment.     State  v,  Headlee,  18  Wash.  220.  matters  alleged  in  the  complaint,  and 

8.  Alabama,  —  Jackson    County    v,  that  the  plaintiff  is  thereby  estopped 

Derrick,  117  Ala.  348.  from  recovering  anything  in  this  action, 

California.  —  Sutter  County  v.  Mc-  is  demurrable,  since  the  allowance  of 

Gritf,  130  Cal.  124.  such   claims    is  not   res  judicata   and 

Colorado.  — Arapahoe  County  v.  Mc-  does  not  bind  the  county.     Huntington 

Intire,  23  Colo.  137.  County  r.  Heaston,  144  Ind    583. 


Georgia.  —  Talboi   County  v.   Mans-  Action  Against  Auditor  for  Kon^  ITa- 

field,  115  Ga.  766,  Jackson  v.  Dougherty  lawfully    i^eoiyed.   —    In    an    action 

County,  99  Ga.  185.  against  a  county  auditor  for   money 

Illinois.    —    Hardin     v.    Sangamon  unlawfully  received  by  him,  the  com- 

Couniy.  71  111.  App.  103.  plaint  must  aver  that  the  claim  was 

Indiana.  —  Lane   if.   State,    14    Ind.  disallowed    by   the  commissioners  or 

App.  573.  that  the  allowance  was  illegal  on  the 

loiva.  —  Polk  County  v.  Sherman,  99  ground  of  fraud  or  mistake.     State  v. 

Iowa  60.  Griggsby,  8  Ohio  Dec.  616. 

Kentucky.    —    Daviess     County     v.  Demurrer,  —  Where   the   sufficiency 

Daviess  Gravel  Road  Co.,  (Ky.  1901)63  of  the  complaint  in  such  an  action  is 

S.  W.  Rep.  752;  Com.  v.   Tilton,  (Ry.  not  questioned  by  a  motion  to  make 

1899)  49  S.  W.  Rep.  2.  Hiore  definite,  a  demurrer  properly  pre- 

A't'braska.  —  Taylor    f.    Davey,    55  senis  the  question.     State  v.  Griggsby, 

Neb.  153,  Stoner  v.   Keith  County,  48  8  Ohio  Dec.  616. 

Neb.  279.  Petition  for  Ii^imotion.  —  A  complaint 

North     Carolina.     —     Montgomery  by  a  taxpayer  alleging  thai  a  certain 

County     V.     Fry,    127    N.    Car.    258;  contract    entered     into    between    the 

Vaughn   v.   Forsyth   County,    118    N.  county  of   his  residence  and  another 

Car.  636.  county,  for  the  construction  and  future 

Ohio.  —  Jones  v.    Lucas  County,  57  operation  of  a  ferry  between  the  two 

Ohio  St.  189.  counties,  is  unlawful  and  in  excess  of 

South  Dakota,  —  State  v.  Welbes,  11  the  power  of  the  board  of  supervisors, 

S.  Dak.  86;  Custer  County  v.  Albien,  and  that  said  board  will  proceed  and 

7  S.  Dak.  4S2.  compel  the  construction  of  said  ferry 

Texas.  —  Day  v.  Johnson,  (Tex.  Civ.  and   will  continue  to  operate  it  and  to 

App.  1895)  33  S.  W.  Rep.  676:  Johnson  pay  the  cost  and  the  expenses  thereof, 

V.  Johnson,  (Tex.  Civ.  App.  1895)  33  S.  unless  restrained  from  so  doing,  is  not 

W.  Rep.  682.  demurrable.     Johnston  v.  Sacramento 

IVnshiniTton,  —  State  v.   Headlee,  18  County,  137  Cal.  204. 

Wash.  220.  Action  on  Contractor's  Bond.  —  In  an 

301.      8.    Wrongful     Allovanoe    of  action    on    a    contractor's    bond    for 

Claims.  —  A  Cbm/Aitn/ in  an  action  by  a  money  due   to  laborers  and  material- 

couniy  to  recover    money  wrongfully  men   for  labor  and  material  furnished 

allowed   to  a  county  officer  need  not  in   the  construction   of  a   free  gravel 

allege  specific  acts  of  fraud  or  decep-  road,    it   was  held  that  the  complaint 

lion.     Freemont  County  v.    Brandon,  was  sufficiently  specific  as  to  the  neces- 

(Idaho  1899)  56  Pac.  Rep.  264.  sary  items,  said  items  being  based  on 

Answer.  —  In   an   action   to  recover  the  orders  of   indebtedness.     Lane  v. 

for  claims  wrongfully  allowed  to  the  State,  14  Ind.  App.  573. 

defendant  as  auditor  of  a  county,  an  Action  on  Bond  of  Treasnrer. —  In  an 

answer  which  states  that  he  presented  action   on   the  bond  of  a  county  treas- 

the  claims  in  an  itemized  and  verified  urer  for  money  unlawfully  paid  out  by 
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him,  an  allegation  that  the  money  was  114  Cal.  242.  '  See  also  Carver  County 

paid  on  a  warrant  for  the  payment  of  v,  Bongard,  82  Minn.  431. 

a  claim  for  services  in  assisting  the  re-  Amendment  of  Bill.  —  Where  the  bill 

corder  and  auditor  **  in  the  perform-  in  a  suit  by  a  county  upon  the  bond 

ance  of  the  duties  of  his  office  "  shows  of  its  former  treasurer  for  the  misap- 

the  illegality  of  the  claim,  and  under  propriaiion  of  a  certain  fund  is  defec- 

the  Ca/t/^rmaCounty  Government  Act,  live  because  it  seeks  an  accounting  of 

S  114,  raises  the  presumption  that  the  that  fund  only,  and  not  of  all  the  ac- 

warrants  distinctly  specify  the  liability  counts  of    the    treasurer,   it  may  be 

for  which   they  are  alleged   to   have  amended.    Jackson  County  v.  Derrick, 

been  drawn.    Ventura  County  v.  Clay.  117  Ala.  348. 
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303.    I.  DEFiiriTioir.  —  See  note  i. 

II.  Pabagbaphs  ttkdeb  Code.  —  See  note  2. 

304.     Soyerftl  ConntB  Treated  as  One.  —  See  note  I. 

305.    m.  What  Beqttibes  Sepabate  Couitts  —  1.  Generally. 

—  See  notes  2,  3. 

303.    1.  Gilmore  v,  Christ  Hospital,  In  Georgia    paragraphs    are    sabdi- 

(N.  J.  1902)  52  All.  Rep.  241.  visions  of  counts,  and  counts  should 

SynonymooB  with  Declaration.—  Where  each  set  forth  a  complete  cause  of  ac- 

two  counts  are  in  the  same  declaration  tion  in  distinct  and  orderly  paragraphs, 

they  are  as  distinct  as  if   they  were  numbered  consecutively.     Patev.  Alli- 

in  separate  declarations.     Gilmore  v.  son,   114  Ga.  651;  Cooper  v.   Portner 

Christ  Hospital,  (N.  J.   1902)  52  Atl.  Brewing  Co.,  112  Ga.  894. 

Rep.  241.  In  Kentndky  the  method  of  dividing  a 

2.  Bailey   v.   Mosher,  (C.  C.  A.)  63  petition  into  paragraphs,  where  only 

Fed.  Rep.  488.  one  cause  of  action  is  set  out,  is  not 

"  The  term  *  paragraph,*  as  used  in  required  under  the  code  of  practice, 

code  pleading,  means  an  entire  or  in-  Mitchell     v.     New    Farmers'    Bank's 

tegral  statement  of  a  cause  of  action.  Trustee,  (Ky.  1901)60  S.  W.  Rep.  375. 

*    *    *    It  may  embrace  one  sentence  304.     1.  Mitchell  v.  New  Farmers* 

or  many  sentences;  but  whether  one  Bank's   Trustee,  (Ky.   1901)  60  S,  W. 

or  many,  it  constitutes  a  statement  of  Rep.  375. 

a  single  cause  of  action."     Bailey  z/.  The  statement  of  facts  in  separately 

Mosher,  (C.  C.  A.)  63  Fed.  Rep.  488.  numbered  paragraphs  alleged  by  mis- 

In  Connectiont  the    Practice  Act  re-  take  as  separate  causes  of  action  does 

sembles  the    English   Judicature   Act  not  vitiate  the  pleading  if  but  a  single 

and   follows   the    practice   in    equity,  cause  of  action  or  defense  is  in  fact 

Each  party  is  to  state  his  case  in  plain  pleaded.      Waite   v,   Sabel,   44  N.  Y. 

and  concise  terms  and  to  divide  it  into  App.  Div.  634. 

short   paragraphs.      Botsford  v.  Wal-  Where  the  intent  of  the  pleader  and 

lace,  72  Conn.   195.     See  also  Hill  v.  the   meaning  of    the    pleading    as    a 

Fair  Haven,  etc.,  R.  Co.,  75  Conn.  177,  whole  are  apparent,  the  complaint  will 

in  which  case  the  court  said  that  one  be  sustained.     Mitchell  v.  New  Farm- 

cannot  demur  to  a  paragraph  in  a  com-  ers' Bank's  Trustee,  (Ky.   1901)  60S. 

plaint,  or  a  portion  of  a  paragraph,  for  W.  Rep.  375. 

"insufficiency."  because  "ordinarily  3iM(.    2.  Parmer  v.  Hartford  Dredg- 

it  is  only  in  those  rare  cases  when  a  ing  Co.,  73  Conn.  182;  Sims  z/.  Chicago, 

pleading  consists  of  one  paragraph,  or  etc.,  R.  Co.,  83  Mo.  App.  246;  Gilmore 

one  essential  paragraph,  that  it  can  be  v.  Christ  Hospital,  (N.  J.  1902)  52  Atl. 

said  of  a  single  paragraph  that  it  is  an  Rep.  241. 

insufficient  statement  of  a  cause  of  ac-  8.  Cooper  v,'  Portner   Brewing  Co., 

tion.     ♦    *    •    Paragraphs  are  rarely  112  Ga.  894;  Gilmore  v,  Christ  Hos- 

intended  to  be  sufficient  in  that  sense,  pital,  (N.  J.  1902)  52  Atl.  Rep.  241. 

They  are  only  convenient  subdivisions  In  Connecticat  different  and  distinct 

of  that  larger  and  more  comprehensive  causes  of  action,  if  joined  in  one  suit, 

statement    which    the   rules  of    good  should  be  set  out  in  separate  counts, 

pleading  require  to  embody  the  essen-  and  in  such  case  mattersof  defense  ap- 

tial  allegations  of  fact  which  lead  to  a  propriate  to  one  of  them  only  are  to  be 

legal  conclusion  sufficient  for  the  pur-  separately  pleaded.     Botsford  v.  Wal- 

pose  of  the  pleader."  lace,  72  Conn.  195. 
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310.    6.  Several  Orounds.  —  See  note  i. 

319.     11.  CoiLBistenoy.  —  See  notes  i,  2. 

IV.  Hethod  of  Bsfabatiko.  —  See  note  3. 
390.    y.  C0MPL£TBir£88  OF  EACH  CouvT.  ~  See  note  I. 

310.  1.  Gander  z^.Tibbits,  153  Ind.  Gilmore  v,  Christ  Hospital,  (N.  J. 
591,  citing  5  Encyc.  of  Pl.  and  Pr.  1902)  52  Atl.  Rep.  241. 
309.  Seealso  Boyce  2/.  Odell  Commis-  Each  count  is  as  distinct  as  if  in 
sion  Co.,  107  Fed.  Rep.  58,  in  which  separate  declarations  or  complaints, 
case  the  court  said:  "  It  is  oftentimes  and  must,  independently  of  the  others, 
a  nice  and  difficult  question  to  de-  contain  all  necessary  averments,  or  the 
termine  when  a  given  state  of  facis  latter  count  must  expressly  refer  to  the 
may  be  pleaded  in  a  single  paragraph  former.  Bryant  v.  Southern  R.  Co., 
as  a  single  cause  of  action,  and  when  (Ala.  1903)  34  So.  Rep.  562. 
those  facts  must  be  set  out  in  separate  While  the  averment  of  facts  con- 
paragraphs."  tained    in    independent    counts   of    a 

Ona  Ck>]itiniiiaf  Aot.  —  All  parts  of  one  declaration   may  not  be  taken   in  aid 

continuous  wrong,  with  the  damages  the  one  of  the  other,  yei  if  the  pleader, 

accruing  from   each    part,    constitute  by  appropriate  averment  in  one  count, 

but  one  entire  cause  of  action,  which  adopts  as  a  part  of  such  count  facts 

may  properly  be  stated  in  one  count,  stated    in    the    other,   such    facts    so 

Gunder  v,  Tibbits,  153  Ind.  591.  adopted  may  be  taken  as  stated  in  the 

319.     1.  Harrison   v,   Magoon,    13  former,  without  formal  repetition;  and 

Hawaii  339,  citing  5  Encyc.  of  Pl.  anu  even  though  the  latter  count  be  insuffi- 

pR.  319.  cient  in  statement  of  a  cause  of  action, 

8.  '*  It  is  only  good  causes  of  action  if  the  former,  so  aided,  states  a  cause 

that  can  be  misjoined.*'     Flint  v.  Hub-  of  action,  a  demurrer  thereto  for  want 

bard,  16  Colo.  App.  464.  of  a  cause  of  action  should  be  over- 

A  count  alleging  a  failure  to  erect  ruled.     Hutson  v.   King,  95  Ga.  271. 

sufficient  barriers  to  prevent  the  snow  See  also  Corbey  v.   Rogers,  152  Ind. 

and  ice  from  sliding  from  a  roof,  and  169,  holding  that  facts  averred  in  one 

another    count    alleging  a   failure   to  paragraph   of    a    pleading  cannot    be 

keep  such  barriers  in  repair,  are  not  in-  adopted   and  made  a  part  of  another 

consistent.     Ferris  v.  Board  of  Educa-  paragraph    by    reference.      And    see 

tion,  122  Mich.  315.  Cooper  v.    Portner   Brewing   Co.,  112 

3.  Under  the  codes  the  several  causes  Ga.  894,  holding  that  it  is  not  permissi- 

of  action  and  defenses  set  out  in  the  ble  for  a  plaintiff  to  make  paragraphs 

pleading  should  be  distinguished   by  of  the  first  count  a  part  of  the  second 

the  phrase  "  for  a  further  cause  of  ac-  count  by  mere  reference  thereto, 

tion  or  defense."  or  something  equiva-  *     The   rules  of   pleading  require  that 

lent.     Waite  v.  Sabel,  44  N.  Y.  App.  each  count  shall  disclose  upon  its  face 

Div.  634.  a  distinct  right  of  action,  and  a  state- 

390.     1.  Damages.  —  The   addition  ment  that  the  right  of  action  accrued 

to  each  of  several  counts  of  a  claim  for  "  on  the  day  aforesaid,"  the  reference 

damages  is  improper,  as  the  place  for  being  to  a  day  set  out  in  a  preceding 

the  claim  for  relief  is  at  the  foot  of  the  count  when  a  number  of  days  are  re- 

complaint,  and  the  claim  there  stated,  ferred  to  therein,  is  insufficient.     Op- 

if    there    are    several    counts,   covers  dycke  v.   Easton,  etc.,  R.  Co.,  (N.  J. 

all.     Goodrich  v.   Stanton,   71    Conn.  1902)  52  Atl.  Rep.  243. 
418.  Idaho,  —  When  several  causes  of  ac- 

Seferonoe.  —  It  is  permissible  in  com-  tion  are  united  under  the  provisions  of 

mon-law    pleading    to     refer    to    and  Rev.  Stat.  Idaho  (1887),  §  4169  (Code 

thereby  make  a  part  of  one  count  the  Civ.   Pro.   Idaho  1901,  ^  3205),  "  it  is 

whole  or  a  part  of  the  allegation  of  not  necessary  to  rewrite  in  each  count 

another  count  in  the  same  declaration,  after  the  first  all  common  allegations. 

To  he  effective,  the  reference  should  but  it  is  sufficient  if  apt  and  express 

be  definite  and  certain.     Florida  Cent.,  reference  is  made  in  each  subsequent 

etc.,  R.  Co.  V.  Foxworth,  41  Fla.  i.  count  to  the   preliminary   allegations 

Unless  one  count  expressly  refers  to  stated  in  the  first,  thereby  making  them 

a  preceding  count,  no  defect  therein  a  part   thereof."     Aulbach  zf.  Dahler, 

will  be  aided  by  the  preceding  count.  (Idaho  1896)  43  Pac.  Rep.  322. 
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331.    TI.  Sevebal  CoviTTS  fob  Ovb  Cavbe  07  Actioe  —  1. 

ITnder  Codes  —  a.  Generally.  —  See  note  i. 

334.  b.  Express  and  Implied  Contracts.  —  See  note  l 

335.  d.  Description  of  Tort  with  Double  Aspect.— 
See  note  2. 

337.    /.  Authorities  Denying  Right  to  Use  Several 
Counts  for  Single  Cause  of  Action.  —  See  notes  i,  2. 


331.  1.  Harrison  v,  Magfoon,  13  may  be  framed  with  a  doable  aspect. 
Hawaii  J3g[r/Vf;i^  5  Encyc.  of  Pl.  and  Compion  v,  Ashley,  (Tex.  Civ.  App. 
Pr.  321];  Estrclla  Vineyard  Co.  v,  1894)  28  S.  W.  Rep.  223. 
Butler,  125  Cal.  232;  Rucker  z/.  Omaha,  394.  1.  Estrella  Vineyard  Co.  v. 
etc.,  Smelting,  etc.,  Co.,  (Colo.  App.  Butler,  125  Cal.  232:  Hill  v.  Hill,  51 
1903)  72  Pac  Rep.  682;  Lynn  Safe  De-  S.  Car.  134,  wherein  two  alleged  causes 
posit,  etc.,  Co.  V.  Andrews,  180  Mass.  of  action  were  for  the  same  debt,  in 
527;  Rinard  ?'.  Omaha,  etc.,   R.  ^o.,     one  cause  being  evidenced  by  a  note 

simply;  in  the  other  by  the  note,  the 
promise  to  pay  implied  from  payments, 
and  written  acknowledgments  by  let- 
ters; Loftus  V.  King,  23  Tex.  Civ.  App. 

36. 

3M.    8.  Vegligenoe.  —  It  is  proper 
to  aver  in  one  count  that  an  injury  waft 


164  Mo.  270;  Compton  v.  Ashley,  (Tex. 
Civ.  App.  i8q4)  28  S.  W.  Re'p.  223; 
Great  Western  Coal  Co.  v.  Chicago  G. 
W.  R.  Co..  (C.  C.  A.)  98  Fed.  Rep.  274. 
See  also  Hill  v.  Hill,  51  S.  Car.  134. 

The    plainiifT    may    state    dififerent 
counts  in  a  cause  of  action  foi  the  pur- 
pose of  varying  the  form  of  the  state-    received  by  being  hurled  to  the  ground 
ment  so  as  to  meet  any  possible  state    in  jumping  from  a  car,  and  in  another 


of  the  proof.  Brockelt  v.  Fair  Haven, 
etc.,  R.  Co  ,  73  Conn.  428;  Hess  v, 
Gansz,  qo  Mo.  App.  439. 

There  is  a  distinction  between  stat- 
ing a  single  cause  of  action  in  ditterent 
ways  in  separate  counts,  and  so  divid- 


count  that  the  injury  was  received  by 
being  hurled  to  the  ground  when  just 
ready  to  jump.  Brocket t  v.  Fair 
Haven,  etc.,  R.  Co.,  73  Conn.  428. 

337.    1.  Palmer  zr.  Hartford  Dredg- 
ing Co.,  73  Conn.  182;  AIsop  v.  Central 


ing  it  as  to  make  it  the  basis  of  three  Trust  Co..  too  Ky.  375. 
distinct  causes  of  action  and  three  re-  Where  a  single  transaction  resulting 
coveries.  Hess  v.  Gansz,  90  Mo.  App.  in  the  indorsement  of  two  notes  wss 
439.  See  also  Rinard  t^.  Omaha,  etc..  R.  made  the  subject  of  six  counts,  each 
Co  ,  164  Mo.  270.  in  which  case  the  setting  it  out  in  a  slightly  different 
court  said:  "  It  is  as  true  to-day  as  it  way  with  the  aim  of  giving  it  a  differ- 
ever  was  that  repugnancy  in  pleading  ent  legal  aspect,  it  was  held  that  it  was 
is  not  permissible.  But  to  render  a  the  duty  of  the  plaintiff  to  narrate  the 
pleading  bad  the  repugnancy  must  be  facts  according  to  the  truth  and  leave 
such  that  proof  of  one  state  of  facts  it  to  the  court  to  draw  the  inferences. 


pleaded  as  a  basis  for  a  recovery  will 
necessarily  disprove  another  state  of 
facts  pleaded  as  such  a  basis.  A  plain- 
tiff may  plead  a  single  cause  of  action 
in    as    manv   different    counts  as  he 


chooses,  to  meet  any  possible  state  of    418. 


and  that  such  narration  should  be  con- 
fined to  a  single  count,  unless  the 
transaction  was  one  from  which  two 
separate  and  distinct  causes  of  action 
arose.     Goodrich  v.  Stanton,  71  Conn. 


the  proofs,  and  this  will  not  make  his 
counts  repugnant." 

Conitraed  to  Make  Goniiftent. —  See 
American  Nat.  Bank  v.  National  Wall- 
Paper  Co.,  (C.  C.  A.)  77  Fed.  Rep.  85. 

Verdict.  —  If  anyone  of  the  counts 
in  a  petition  so  framed  is  good  it  will 
support  a  general  verdict,  Rinard  v. 
Omaha,  etc.,  R.  Co.,  164  Mo.  270:  but 
recovery  can  be  had  only  on  one  count, 
Loftus   V.    King,   23    Tex.   Civ.   App. 

36. 
Double  Aspect.  —  In  Texas  a  petition 


In  McLaughlin  v.  Engelhardt,  (N.  Y. 
City  Ct,  Gen.  T.)  62  N.  Y.  Supp.  428. 
the  court  said:  "  It  is  quite  the  cor- 
rect practice  now,  in  the  tendency  to 
simplification  of  allegation  and  proof 
that  our  laws  encourage  and  due  ad- 
ministration enjoins,  to  see  to  it  that 
repetition  of  charges  or  counts  for  the 
same  cause  of  action  or  the  same  de- 
mand be  not  permitted  in  the  plead- 
ing.*' 

S.  Alternative  Pleading.  —  Comptoo 
V.  Ashley,  (Tex.  Civ.  App.  1894)  28  S. 
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330.     Bemedy  for  Violation  of  Bnle  —  Elootion  of  Count.  —  See  note   I. 

384.    TIL  Ohe  Couht  fob  Seyebal  Causes  of  Agtioh  —  1.  At 
Common  Law.  —  See  note  2. 
339,    2.  Under  Codes  —  introdnotory.  —  See  note  i. 

Motion  to  Eloot.  —  See  note  3. 

Demnrror.  —  See  note  4. 
330,     Motion  to  Soparatoly  State  and  Hnmber.  —  See  note  I. 

W.  Rep.  22%ciiing  Floyd  v,  Patterson,  Banquet  Hall  Co..  i66  111.  57,  citing  5 
73  Tex.  202.  Encyc.  op  Pl.  and  Pr.  334,  and  hold- 
In  Kentucky^  '*  pleading  in  the  alter-  ing  that  a  declaration  which  unites  two 
native  is  permissible  under  subsection  causes  of  action  in  one  count  is  liable 

4,  section  113,  of  the  Code;  but  in  such  to  demurrer. 

case  each  alternative  pleaded  should  be  335.    1.  Separately  Stating  Defenses, 

a  complete  and  sufficient  cause  of  action  — Code  Civ,  Pro.  N.  Y.,t^  507,  provides 

or  ground  of  defense."     Cumbeiland  that   "  each   defense   or   cuuuieiclaim 

Valley  Bank  ?/.  Slusher,  102  Ky.  415.  must  be  separately  stated  and   num- 

In  Conneoticnt    **  several    causes   of  bered."     Zacharias  v.  French,  (C.  PI. 

action  may  be  stated  in  a  single  count  Spec.  T.)  10  Misc.  (N.  Y.)  202. 

when   such   causes   of   action  are  not  3.  Provident  Trust  Co.   v.  Coron,  5 

separate  and  distinct  from  each  other;  Kan.  App.  431. 

that  is,  separable  from  each  other  *  by  A  motion  to  elect  should-  be  filed  be- 
some  distinct  line  of  demarcation.'  *'  fore  entering  upon  trial.  Wilson  i'. 
Maisenbacker  v,  Concordia  Soc.,  71  St.  Louis,  etc.,  R.  Co.,  67  Mo.  App.  44.3. 
Conn.  369.  4.  Wilson  v,  St.  Louis,  etc.,  R.  Co., 

Texas. —  Rule  No.  4,  governing  the  67  Mo.  App.  443. 

practice  in  the   District  Courts,    pro-  A  demurrer  is  proper  only  when  two 

vides  that  the  plaintiff,  in  his  petition,  causes  of  action  are  of  such  character 

'*  may  state  all  of  his  facts,  so  as  to  that  they  cannot  legally  be  joined  in 

present  together  different  combinations  one  action.     Wilson  v.  St.  Louis,  etc., 

of  facts  amounting  to  a  cause  or  causes  R.  Co.,  67  Mo.  App.  443. 

of  action,  or  he  may  state  the  cause  or  336.     1.    Provident    Trust    Co.    v. 

causes  of   action  in  several   different  Coron,  5  Kan.  App.  431;  Egan  v.  But- 

counts,  each  within  itself   presenting  terworth,    66   N.    Y.    App.    Div.    480; 

a    combination    of    facts    specifically  Weslheimer  «/.  Musliner,  46  N.  Y.  App. 

amounting  to  a  single  cause  of  action  Div.  q6;    Barnes  v.   McGuire,  (Supm. 

which,  when  so  drawn,  shall  be  num-  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  438;  Daly 

bered,  so  that  an  issue  may  be  formed  v,  Wolaneck,  (Supm.  Ct.  Spec.  T.)  29 

on  each  one  by  the  answer."     Comp-  Misc.  (N.  Y.)  162. 

ton  V.  Ashley,  (Tex.  Civ.  App.  1894)  28  When  it  is  fairly  doubtful  whether 

5.  W.  Rep.  223.  the   complaint   states   more  than   one 
330.     1.  Alsop  p.  Central  Trust  Co.,  causeof  action,  and  the  plaintiff  intends 

100  Ky.  375.  to  state  but  one,  a  motion  to  compel 
If  there  is  only  one  cause  of  action  the  plaintiff  to  separate  and  number 
stated,  although  alternative  relief  is  the  causes  of  action  should  not  be 
prayed  the  motion  will  be  denied,  granted.  Pope  v.  Kelly,  30  N.  Y. 
Ptyor  V.  Warford,  (Ky.  1900)  54  S.  W.  App.  Dtv.  253.  See  also  Pittsburgh, 
Rep.  838.  etc.,  R.  Co.  v.  Beck,  152  Ind.  421,  hold- 
Time  of  Motion  to  Elect.  —  If  the  issues  ing  that  where  a  single  cause  of  action 
have  been  joined  on  the  merits,  a  mo-  is  stated,  a  motion  to  separate  the 
tion  to  elect  comes  too  late.  Beale  v.  complaint  into  paragraphs  will  be 
Barneit,  (Ky.  1901)  64  S.  W.  Rep.  838;  overruled. 

Kenton  Ins.  Co.  v.  Osborne.  (Ky.  1899)  Even  if  there  is  an  erroneous  ruling 

51  S.  W.  Rep.  306;  Diamond  Coal  Co.  against  a  motion   lo  separate  a  cf>m- 

7/.  Carter  Dry-Goods  Co.,  (Ky.  1899)  49  plaint    into    paragraphs     such    ruling 

S.  W.  Rep.  438;  Vernon   v.   Union  L.  will  not  authorize  a  reversal  unless  it 

Ins.  Co.,  58  Neb  494;  Kahn  v.  Rosen-  appears  that  the  appellant  has   been 

heim,  (Supm.   Ct.    App.  T.)  34  Misc.  deprived    of    some   substantial    right. 

(N.  Y.)  192.  Pittsburgh,   etc.,  R.  Co.  v.  Beck,  152 

334.    8.  Sleeper    v.    World's    Fair  Ind.  421. 
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330,     Waiver.  —  See  note  2. 

839.    YIIL  Peoczbvbe  Whebb  thebx  Au  Bxtexal  Couvts— 

2.  At  Common  Law  —  Demurrer.  —  See  note  3. 

In   Pierce  v.  Walton,  20  Ind.  App.  lars  it  should  be  corrected.*'     Long  v. 

66,  it  was  held  that  the  overruling  of  a  Hunter,  48  S.  Car.  179,  diing  5  Encyc. 

motion   to    separate    is  not  available  op  Pl.  and  Pr.  336. 

error.     See  also  Farmers',   etc.,    Nat.  830,    8.  The  plaintiff  wai vet  all  ob- 

Bank  v.  Smith,  (C.  C.  A.)  77  Fed.  Rep.  jection  save  that  ihe  petition  fails  10 

129,  wherein  ihe  court  said:     **  When  state  a  cause  of  action  or  that  the  ecu ii 

this  provision  of  the  code  [of  Nebraska]  has    do    jurisdiction.     Wilson    v.   St. 

is  disregarded,  and  the  facts  constiiui*  Louis,  etc.,  R.  Co.,  67  Mo.  App.  ^43. 

ing  a  cause  of  action  are  stated  in  a  339.    8.  Knapp  v.  Ross,  iSi  111.  392. 

single  count,  it  may  well  be  concluded  A  plaintiff  cannot  join  in  one  action 

that  the  pleader  intende(l  to  rely  upon  distinct  claims  against  several  defeod- 

a  single  ground  of   recovery,  and  in  ants.     Gilmore  v,  Christ  Hospital,  (N. 

such  cases  he  should   be  confined   to  J.  1902)  52  Atl.  Rep.  241. 

the  cause  of  action  which,  upon  a  fair  Where  one  count  sets  forth  A  cause 

construction  of  the  complaint,  he  ap-  of  action  against  two  defendants,  and 

pears  to  have  selected."  another  count  alleges  a  cause  of  action 

Matter    of   Bight.  —  See    Provident  against  one  of  the  defendants  alone. 

Trust  Co.  V.  Coron,  5  Kan.  App.  431.  there  is  a  misjoinder,  and  a  general  de- 

Kotioe  of  Motion.  —  **  When  a   party  murrer  to  the  whole  declaration  will  be 

gives   notice  of  a  motion  to  make  a  sustained.    Gilmore  v.  Christ  Hospital, 

complaint    definite    and    certain,    the  (N.  J.  1902)  52  Atl.  Rep.  241;  Dunn  i^. 

notice  should  specify  in  what  pariicu-  Pennsylvania  R.  Co.,  67  N.  J.  L.  377. 
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StSO.    m.  Whsh  Action  Will  Hot  Lie  — in  oenerai.  —  See 

note  2. 

Prlyity.  —  See  note  4. 
391.     B«tvMn  Partnort.  —  See  note  I. 

359.    IV.  Who  Mat  Bus  —  1.  Covenantee    Generally*  —  See 

note  4. 
333.    2.  Severally  or  Jointly  —  in  General  —  See  note  i. 
3«S4.     3.  Penonal  Bepreaentatives  —  Coyenanti  Belating  to  Baalty. 

—  See  note  i . 

393.     Covenante  Belating  to  Fenonalty.  —  See  note  I. 

4.  Heirs  and  Devisees  —  Htln.  —  See  note  3. 


MO*    8.  Covenant  will  not  lie  where  which  is  the  same  thing,  the  action  for 

the  defendant  has  not  engaged  to  per-  a  breach  mast  be  brougbi  in  the  name 

form  by  deed.    Walker  v.  Keener,  86  of  the  covenantee,  or»  if  he  is  dead,  by 

111.  App.  244.  his  legal  representative.    The  beoefi- 

4.  Hardy    v.    Pecot,    T04    La.    136;  ciary,  however,  may  use  his  own  name 

Berkley  v.  Steers,  47  La.  Ann.  951;  or  the  name  of  the  representative  for  the 

Mygatt  V,  Coe,  147  N.  Y.  456.  purpose.      Brann  v.   Maine    Ben.    L. 

Keoeeeityto  Carry  Covenant  to  Bnheo-  Assoc,  92  Me.  341. 

qnent  Porohasers.  —  In  Wallace  v.  Pere-  Aotion  SnrviYes  to  Personal  Bepreeenta 

les,   109   Wis.  316,  it   was  held   that,  tive. —  Under  the  ^^^ /ri^^  statutes 

neither    title     nor    possession    being  an  action  of  covenant  survives  in  the 

shown  in  the  grantor  at  the  time  of  his  name    of    a    personal    representative 

conveyance,  and  there  being  no  proof  whose  duty  it  is  to  prosecute  or  defend 

that  (he  grantee  took  possession,  the  such  action  to  final  judgment.   Sprague 

covenants  in  the  grantor's  deed  were  v.  Greene,  20  R.  I.  153. 

personal  to  his  grantee,  and  that  there  355.     1.  McConaughey  v,  Bennett, 

was  no  such  privity  of  estate  as  would  50  W.  Va.  172. 

carry  the  covenants  to  subsequent  pur-  Where  the  Covenant  Belates  to  Per- 

chasers.  sonalty  a  covenant  of  warranty  is  per- 

851.    1.  Aotion  WiU  lie  If  Artioles  sonal  to  the  purchaser,  and  he  alone 

Are  under   Seal.  —  While  one  partner  may  sue  his  vendor  on  the  warranty, 

cannot  sue  another  at  law  in  an  action  Asher  Lumber  Co.   v,   Cornett,  <Ky, 

on  account,  in  the  absence  of  an  ac-  1900)  58  S.  W.  Rep.  438. 

count  stated,  he  may  do  so  in  covenant.  Bent.  —  Although  rent  savors  of  the 

if  the  articles  of  partnership  are  under  realty,  any  warranty  or  insurance  of 

seal  and  any  covenant  or  agreement  in  rent  is  a  purely  personal  contract  and 

them  has  been  violated.     Gusdor£F  v,  does  not  run  with  the  land,  and  an  ac- 

Schleisner,  8$  Md.  360.  tion  therefor,  after  the  death  of  the 

353.    4.  Webster  V.  Fleming,  73  lU.  covenantee,  should  be  brought  in  tho 

App.  234.  name  of  his  personal  representative, 

S63.    1.  Bridgewater  v.  Ocean  City  and  not  of  his  heirs.     Walsh  v.  Pack- 

R.  Co.,  62  N.  J.  £q.  276.  ard,  165  Mass.  189. 

M4.    1.  Prestwood    v.    McGowin,  S.  AU  Coplaintlft  Xnet  Bo  EntitM  to 

128  Ala.  267,  citing  5  Encyc.  of  Pl.  Beeover  or  Bone  Can  Beoover.  —  Where 

AND  Pr.  354.  two  of  the  original  grantees  in  a  deed 

Aotion  by  BeneAoiary.  —  Where  the  and   the   heirs  of  the  other  deceased 

covenant  is  with  one  person  for  the  grantees  bring  an  action  for  a  breach 

benefit  of  another,  or  to  pay  to  another,  of  the  covenants  of  warranty,  the  heirs 
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3SS.    5.  Aadgneat  or  Semota 
SAO.    See  note  i. 

having  no  right  to  maintain  the  action, 
the  principle  applies  that  when  several 
parties  sue  jointly  as  plaintiffs,  all 
must  be  entitled  to  recover  or  none 
can ;  and  if  any  one  of  them  is  incom- 
peieni  lo  sue  ail  must  fail,  though  the 
evidence  may  sustain  the  action  as  to 
one  or  more  of  them.  Prestwood  v, 
McGowin,  128  Ala.  267. 

«I55.  5.  Covenants  in  Deeds  Banning 
with  the  Land.  —  Covenants  in  a  deed 
duly  executed  pursuant  to  ihe  form  of 
deeds  prescribed  by  the  Indiana  statute 
run  with  the  land,  and  a  grantee  may 
sue  a  remote  grantor  for  a  breach  of 
such  covenants.  Beasley  v.  Phillips, 
20  Ind.  App.  182. 

First  Grantee  Failing  to  8ae,  His  Deed 
Carries  Right  of  A^Jtion  on  Covenant.  —  In 
Langenberg  v.  Chas.  H.  lleer  Dry 
Goods  Co.,  74  Mo.  App.  12,  the  court 
said:  **  The  existence  of  a  prior  lease 
of  the  land  for  three  years,  when  de- 
fendant's deed  was  made  containing  a 
covenant  of  seizin  of  an  indefeasible 
estate,  was  a  breach  of  that  covenant 
for  which  action  might  have  been 
maintained  and  full  damages  recovered 
by  the  first  grantee.  As  he,  however, 
did  not  sue,  his  deed  to  plaintiff  carried 
the  covenant,  and  plaintiff  became  en- 
titled to  sue  thereon  and  recovei  to  the 
extent  he  was  damnified  by  the  out- 
standing lease.'* 

Last  Vendee  Kay  Sae  Either  Warrant- 
ing Grantor,  hut  Hot  Both.  —  In  Ra venal 
V,  Ingram,  131  N.  Car.  549,  the  court 
said:  **  Where  one  conveys  with  gen- 
eral warranty,  another  without  war- 
ranty, another  with  warranty,  and  still 
another  without  warranty,  and  the  last 
vendee  is  evicted  by  title  paramount 
to  the  warranting  grantor's,  he  may 
sue  either  of  the  warranting  grantors, 
but  not  both  of  them." 

When  Intermediate  Warrantor  Xaj 
Beoover.  —  The  right  of  action  for  a 
breach  of  warranty  cannot  exist 
against  a  prior  warrantor  in  both  an 
intermediate  warrantor  and  :he  last 
warrantee  at  one  and  the  same  time, 
and  an  intermediate  warrantor  will 
not  be  permitted  to  recover  against  the 
prior  warrantor  until  he  has  satisfied 
or  procured  a  release  from  the  person 
to  whom  he  had  conveyed,  and  who 
had  a  right  of  action  on  the  warranty. 
Taylor    v.    Lane,    18   Tex.    Civ.   App. 

545. 
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M6.  1.  McConaaghey  v.  Bennett, 
50  W.  Va.  172. 

When  Bight  of  Aotion  Does  Hot  Plus  to 
Assignee.  —  Where  one  conveyed  prop- 
erty with  covenant  that  the  premises 
were  *'  free  from  incumbrances,"  when 
in  fact  there  were  certain  outstanding 
incumbrances  which  were  at  the  time 
a  subsisting  lien  on  the  property  con- 
veyed, and  the  grantee  therein  con- 
veyed to  another  expressly  subject  to 
the  existing  incumbrances,  and  the 
last  crrantee  conveyed,  with  covenant 
against  incumbrances,  to  the  plaintiff, 
who  paid  off  the  incumbrances  and 
sued  the  executors  of  the  original 
covenantor  foi  a  breach  of  the  cove- 
nants against  them,  it  was  held  that,  the 
incumbrances  being  in  existence,  the 
covenants  were  violated  immediately 
upon  the  execution  of  the  first  deed, 
and  the  claim  of  the  grantee  there- 
under for  damages  for  the  breach  being 
a  chose  in  action  was  not  assignable  so 
as  to  pass  a  right  of  action  to  the  plain- 
tiff against  the  executors  of  the  original 
covenantors.  Geiszler  v.  De  Graaf, 
44  N.  Y.  App.  Div.  178. 

In  Security  Bank  v.  Holmes,  65 
Minn.  531,  the  defendants  executed 
and  delivered  a  mortgage  containing 
the  usual  covenants,  including  one 
against  incumbrances,  which  mortgage 
was  assigned  to  the  plaintiff  and  the 
sum  was  afterwards  foreclosed  by  ac- 
tion, the  plaintiff  becoming  the  pur- 
chaser. At  the  time  this  mortgage 
was  executed  the  premises  therein  de- 
scribed were  encumbered  by  a  prior 
mortgage  which  the  plaintiff  paid  and 
discharged.  In  an  action  by  the  plain- 
tiff on  covenant  to  recover  the  amount 
so  paid,  it  was  held  that  the  plaintiff 
had  a  right  of  action  by  virtue  of  his 
ownership  and  foreclosure  of  the  mort- 
gage, and  was  entitled  to  the  benefits 
of  the  covenants  therein,  which  run 
with  the  land. 

Pnrohafor  on  Forecloenre  Takes  as  As- 
signee. —  Covenants  created  by  the 
statutory  words  "  grant,  bargain,  and 
sell,"  in  a  trust  deed  containing  them, 
are  as  operative  as  they  would  be  in  a 
conveyance  in  fee  simple  inter  partes^ 
and  a  purchaser  at  a  foreclosure  sale, 
as  assignee  of  such  covenants  under  a 
trustee's  deed,  is  entitled  to  sue  for 
their  breach.  Blanchard  v.  Haseltioe, 
79  Mo.  App.  248. 
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3«S7«    6.  Beneficiaries  —  Third  Penoni.  —  See  note  2. 
398.     See  note  2. 

y.  Who  Mat  Be  Sued  —  1.  Covenantors  Generally  — 

PriTity  of  Contraot.  —  See  note  5. 

361.    4.  Husband  and  Wife.  —  See  note  2. 

5.  Personal  Bepresentatives  and  Heirs.  —  See  note  3. 

6.  Assignees.  —  See  note  4^ 

357.    8.  Baldwin  v.  Emery,  89  Me.  court  below  erred  in  overruling  a  mo- 

496.  lion  for  a  new  trial  on  ihe  part  of  ihe 

359.     2.  Scott  z/.  Farmers,  etc.,  Nat.  wife  after  a  judgment  against  her  for 

Bank,  (Tex.  Civ.  App.  1902)66  S.  W.  the  breach.     Sorrells  v,    Sorrells,   105 

Rep.  485.  Ga.  36. 

5.  Mygatt  v.   Coe,    147   N.    Y.   456;  Indiana.  —  The  general  disability  of 

Wallace  v,  Pereles,  log  Wis.  316.  married   women  to  contract  has  been 

When  BablaMoe  Bound  by  Covenant  in  removed  by  statute  in  Indiana,  so  that 

Original  Laaee. —  In  Si.  Joseph,  eic,  R.  ability  is  the  rule  and  disability  is  the 

Co.  V,  St.  Louis,  etc.,  R.  Co.,  135  Mo.  exception,   and    married    women    are 

173,  it  was  said:     "If  the  sublease  so  made  liable  upon    their  covenants  of 

effectually  passes  the  whole  term  that  warranty  in  conveyances  of  their  scpa- 

it  must  be  held  to  be  an  assignment,  rate  estates.     Dickey  v,  Kalfsbeck,  20 

then  privity  of  estate  is  established  and  Ind.  App.  290. 

the  sublessee  becomes   bound  by  the  8.  Rohrbaugh  v.   Hamblin,  57  Kan. 

covenants  of  the  original  lease,  irre-  393. 

spective  of  his  intention."  When  Action  Lies  Against  Heirs  and 

Lessees  and  Pnrohaser  under  Mortgage.  Devisees.  —  As  tho  general  covenant  to 

—  There  is  no  privity  of  contract  be-  warrant  and  defend  the  title  runs  with 

tween  the  lessees  of  real  property  and  the  land  in  all  cases,  it  follows  that 

a  purchaser  who  derived  his  title  from  the   heirs  and  devisees  of   the  cove- 

n  sale  on  foreclosure  of  a  mortgage,  nantor  are  bound  foi  a  breach  of  such 

executed  prior  to  the  lease,  the  pur-  covenant   made  during  the  lifetime  of 

chaser  taking  title  as  of  the  date  of  the  the  ancestors  from  whom  their  estate 

mortgage.     As  no  privity  of  contract  is  derived;  but  before   either  the  heirs 

existed  between  the  mortgagee  and  the  or  devisees  can    be  bound  thereby  it 

lessee,  none  as  between  the  lessee  and  must  appear  that  their  ancestors'  estate 

the  purchaser  resulted  from  the  pur-  was  settled  and  closed  before  the  claim 

chase  and  the  deed,  thereupon  made,  accrued  to  the  covenantee.     Where  a 

as  would  in  any  event  support  an  ac-  petition  alleges  such  to  be  the  case,  it 

tion  by  either  against  the  other  upon  states  a  sufficient  cause  of  action  for  a 

the  covenants  of  the  lease.     Sprague  breach  of  covenant.     McClure  v.  Dee, 

Nat.   Bank  v,   Erie  R.  Co.,  22  N.  Y.  115  Iowa  546. 

App.  Div.  526.  4.  Tenant  in  Possession.  —  A  covenant 

361.    8.  Chatson  v.  Beauchamp,  12  by  a  railroad  company  to  construct  and 

Tex.  Civ.  App.  109.  maintain  fences,  in  consideration  of  a 

Joint  Deed  of  Hnsband  and  Wife. —  grant  of  right  of  way  through  land,  i>« 
Where  a  deed  was  jointly  executed  by  a  covenant  running  with  the  land,  and 
a  husband  and  wife,  describing  and  is  in  the  interest  of  the  possessory  title 
conveying  as  one  tract  one  hundred  to  the  land.  A  tenant  in  possession 
and  twenty-nine  acres,  fifty  acres  be-  at  the  time  the  covenant  was  made, 
longing  to  the  husband  and  seventy-  though  having  only  a  leasehold  inter- 
nine  acres  to  the  wife,  and  the  pur-  est  in  the  land,  as  assignee  of  this  title 
chaser,  knowing  that  the  tracts  were  and  interest  is  entitled  to  bring  an 
separate,  paid  to  each  of  them  the  action  to  recover  damages  for  destruc- 
price  for  their  respective  shares,  the  tion  of  his  crops  by  reason  of  a  breach 
joint  deed  having  been  procured  at  his  of  the  covenant,  in  the  event  of  the 
instance  and  request,  in  an  action  for  railroad  company  failing  to  maintain 
a  breach  of  warranty  by  reason  of  the  fences.  Lake  Erie,  etc.,  R.  Co.  v. 
plaintiflf's  being  compelled  to  pay  ofT  a  Power,  15  Ind.  App.  179.  See  also 
mortgage  on  the  fifty  acres  beIonq:ing  Lake  Erie,  etc.,  R.  Co.  v.  Griffin,  25 
to  the  husband,  it  was  held  that  the  Ind.  App.  138. 
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363.    VL  DBOIABATIOV —  i.  Venue.  —  See  note  i. 
•  364.    8.  Body  —  a.  Inducement  —  pntet.  —  See  note  i. 
36<l.    c.  Promise.  —  See  note  3. 

367.    d.  Averments  —  (i)  Generally. — See  note  3. 
369.    e.  Breach  —  (i)  Generally.  —  See  notes  3,  4. 

363.  1.  Chaison  v,  Beanchamp,  12  If  profert  is  made  of  aof  docament 
Tex.  Civ.  App.  109.  of  which  it  is  not  necessary,  it  will  be 

364.  1.  Georgia. — In  Chicago  Bldg.,  treated  as  mere  surplusage  and  will 
etc.,  Co.  V.  Talbotton  Creamery,  etc.,  not  entitle  the  defendant  to  oyer. 
Co.,  zo6Ga.  84,  it  was  said:  "While  at  Atherton  Mach.  Co.  r.  Aiwood-Morri- 
common  law  profert  was  required  only  son  Co.,  (C.  C.  A.)  102  Fed.  Rep.  949. 
in  cases  where  the  party  claimed  or  36ft.  S.  Oratsats  of  Deed  lUlatiwg  to 
justified  under  a  deed,  and  was  not  Corenant  Most  Be  Alleged.  —  In  Gano 
necessary  where  the  suit  or  defense  v.  Green,  116  Ga.  22,  it  was  held  that 
was  founded  upon  an  instrument  not  "  a  petition  in  an  action  to  recover 
under  seal,  still  the  rule  in  this  state  damages  for  a  breach  of  warranty 
requires  that  profert  should  be  made  alleged  to  be  contained  in  a  deed  is 
of  any  note  or  other  instrument  which  open  to  special  demurrer  if  it  does  not 
is  the  foundation  of  the  action,  whether  set  forth,  at  least  in  substance,  a  suffi- 
the  same  be  under  seal  or  noL"  ciency  of  the  contents  of  such  deed  to 

niinois. —  Under  the   Illinois   Prac-  show   the  covenant    of    warranty  the 

tice  Act  it  is  not  necessary  in  any  case  breach  of  which  is  complained  of;  and 

to   make   profert,   therefore   it  is   not  where  such  a  demurrer  to  such  a  pe- 

necessary  to  aver  any  reason  or  excuse  tilion   is  filed,   and    the   defect  is  not 

for  not   making  it,  and  the  rule  that  cured  by  amendment,  it  is  not  errone- 

"  where  a  profert  or  excuse  for  the  ous  to  dismiss  the  petition.'* 

want  of  it  is  necessary,  if  the  plaintiff  Irreleyant   Allegatioat.   —    In    West 

profess  to  produce  the  deed   when  he  Coast   Mfg.,  etc.,   Co.  v.   West  Coast 

IS  not  prepared  to  do  so,  the  defendant  Imp.  Co.,  25   Wash.  627.  it  was  held 

is  entitled  to  oyer,  and  if  he  plead  non  that  it  was  not  error  in  the  court,  in  an 

est  faitum^   the  plaintifT  will  be  non-  action   for   breach   of    warranty   in  a 

suited  on  the  trial."  does  not  obtain,  deed,  to  strike  out  of  the  complaint,  on 

Fleet  V.  Hertz,  98  111,  App.  564.  the  defendant's  motion,  as  an   irrele- 

railore  to  Kake  Profert.  —  Failure  to  vant  and   immaterial  allegation,   the 

make  profert  can  be  objected  to  only  words  "  and  claimed  to  own  and  held 

by  special  demurrer.     New  York  Trap  itself  out  as  the  owner  of  all  the  lands 

Rock  Co.  V.  Brown,  61  N.  J.  L.  536.  to    deep     water,'*    when    the    matter 

When  Bight  to  Crave  Oyer  AppUoi. —  stricken  out  referred  to  a  claim  made 

As  a  general  rule  the  right  to  crave  by  the  defendant  in  the  year  preceding 

oyer  of  papers  mentioned  in  a  pleading  the  execution  of  the  deed.     There  be- 

applies  only   to  deeds  and  letters  of  ing  no  ambiguity  in  the  language  of 

probate  and  administration,  and  that  the  deed,  the  intention  of  the  parties 

right  applies  to  a  deed  only  when  the  must  be  gathered  from  the  deed  itself, 

party  pleading  relies  upon  the  direct  367.    8.  Where  it  appears  from  the 

and  intrinsic  operation  thereof.  Grubbs  declaration   in   covenant  that  the  de- 

V,  National  L.  Ins.  Co.,  94  Va.  5S9.  fendantdid  not  enter  into  any  covenant 

Deed  If  Part  of  Beoord  on  Oyer  Craved,  whatever  with  the  plaintiff,  the  declara- 

—  The  meaning  of  profert  is  that  the  tion  is  bad.     Walker  r.  Kesncr,  86  111. 

party  has  the  writing  in  court  and  is  App.  244. 

ready  to  give  oyer  of  it  to  his  opponent.  360*  8.  floAoleney  of  Avemunt. — 
When  oyer  is  demanded  and  granted.  In  an  action  for  a  covenant  of  seizin, 
then  the  matter  therein  set  out  becomes  the  breach  is  properly  assigned  by 
a  part  of  the  record,  and  the  party  has  negativing  the  words  of  the  covenant, 
the  option  to  demur  or  plead  according  Evans  z.  Fulton,  134  Mo.  653. 
to  the  nature  of  the  fact  disclosed.  4.  When  I^eed  Is  riled,  Statement  of 
Without  oyer  the  writing  proffered  Is  Sabetanoe  Is  Snl&eient. —  In  an  action 
not  a  part  of  the  record.  Insurance  for  breach  of  covenant  of  general  war- 
Co.  V,  Thornton,  97  Tenn.  i.  See  also  ranty  in  a  deed,  it  is  immaterial 
Western  Springs  v,  Collins,  (C.  C.  A.)  whether  the  allegation  of  the  covenant 
98  Fed.  Rep.  933.  as  expressed  in  the  deed  Is  set  out  in 
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370.    See  notes  i,  2. 

373.     (3)  Covenant  of  Warranty  and  for  Quiet  Enjoyment  — 

CoYenant  of  Warranty.  —  See  note  1 . 

hac  verba  in  the  petition,  or  as  allowed        373.     1.  Mut  Allege  and  Prove  Evic- 

and  made  effective  by  the  statute.     In  tion  or  Snrrender. —  in  an  aciiun  for  a. 

either  case,  where  the  deed  itself,  con-  breach  of  the  covendnis  uf  warranty, 

taining  the  covenant  sued  on,  is  filed  the  plaintiffs  must  allege  and  prove  an 

and   referred   to,   a  statement  of   the  actual  eviction   or   a  surrender  to  a 

substance  is  suflScient.    Brady  v.  Peck,  paramount  title  which  was  outstanding 

99  Ky.  42.  at  the  date  of  the  covenant  sued  upon. 

370.      1.    Application     of    Role.    —  Merrill  v.  Suing,  (Neb.  1902)  92  N.  W. 

Where  a  petition  in  an  action  for  dam-  Rep.  618,  citing  5  Encyc.  of  Pl.  and 

ages  for  a  breach  of  covenant  against  Pr.  371.     See  also  Mickler  v.  Reddick, 

incumbrances,  as  well  as  general  war-  38   Fla.   341;  Boulden  v.   Wood,  (Md. 

ranty,  alleges  that  at  the  date  of  the  1903)  53  Atl.   Rep.  9IT;    Mumford  v. 

covenant  there  was  a  right  of  dower  Keet,    65    Mo.    App.    502;    Sears    v, 

consummated   in  a  third  person,  but  Broady.  (Neb.  1902)  92  N.  W.  Rep.  214; 

not  admeasured,    it  alleges  sufficient  Troxell  v.  Stevens,  57  Neb.  329;  Hamp- 

facts  to  show  that  the  covenant  against  ton  v.  Webster,  56  Neb.  628;  Troxell  v. 

incumbrances  was  broken  as  soon  as  Johnson,  52  Neb.  46;  Boyd  v,   Leiib, 

made,  and  entitles  the  plaintiff  to  re-  (Tex.   Civ.  App.   1899)  50  S.  W.  Rep. 

cover  nominal  damaf^es  without  show-  618:  Koepke  v,  Winterfield,  (Wis.  1902) 

ing    that    he   discharged   the    Incum-  92  N.  W.  Rep.  437. 
brances  by  payment  or  otherwise,  and        Quieting    Title    by    Purohaee.    —    In 

to  sustain  a  demurrer  thereto  is  error.  Georgia  Bank  v.  O'Neal,  loi  Ga.  673, 

Weyer  v.  Sager,  12  Ohio  Cir.  Dec.  193.  a  petition  in  an  action  for  breach  nf 

9.  BeliBetiTe  Statement  of  Good  Canse  of  warranty  which  alleged  that  the  plain- 
Aetion.  —  In  an  action  for  a  breach  of  tiff,  by  reason  of  a  suit  in  ejectment 
the  covenants  of  warrantv,  an  allega-  brought  against  him  and  in  order  lo 
tion  that  there  '*  was  and  is  a  breach  quiet  his  title,  was  compelled  to  buy 
of  defendant's  contract  of  warranty  up  an  outstanding  '*  paramount  title  " 
aforesaid,"  states  a  good  cause  of  ac-  to  prevent  being  evicted  from  the 
tion,  but  is  defective  in  that  it  does  not  premises  conveyed  to  him  by  the  de- 
allege  wherein  the  breach  consisted,  as  fendant,  was  held  to  be  sufficient  as 
by  a  special  allegation  of  ouster,  etc.  against  a  general  demurrer. 
A  defective  statement  of  a  good  cause  An  allegation  in  a  petition  that  at 
of  action,  while  subject  to  demurrer,  the  time  the  property  in  question  was 
may  be  cured  by  amendment,  but  a  conveyed  to  the  plaintiff  a  third  party 
statement  of  a  defective  cause  of  action  named  in  the  petition  held  a  para- 
cannot  be  cured  by  amendment  and  mount  title  thereto,  under  which  the 
may  be  dismissed  on  motion  in  the  Su-  plaintiff  was  evicted.  Is  not  sustained 
preme  Court,  even  when  not  taken  ad-  by  proof  that  prior  to  the  date  of  the 
vantage  of  in  the  court  below,  or  the  defendant's  deed  the  defendant  had 
court  may  dismiss  the  2x,\\o^  ex  mero  conveyed  the  same  property  lo  a  person 
niotu.  Mlzzell  v.  Ruffin,  118  N.  Car.  other  than  the  party  named,  aniess  the 
69.  proof  goes  further  and  shows  that  such 

fleeondnm  Allegata  et  Probata.  —  In  holder  of  the  paramount  title  holds  the 
Haran  v,  Stratton,  120  Ala,  145,  there  property  under  a  conveyance  from  the 
was  held  to  be  a  fatal  variance  between  last-named  grantee  of  the  defendant, 
the  allegations  in  a  complaint  and  the  Sheppard  v.  Reese,  114  Ga.  411. 
proof  where.  In  an  action  for  damages  Allegation  of  Partionlar  Eviotion  ICnst 
for  a  breach  of  the  covenant  of  war-  Be  Supported  by  Proof.  —  In  an  action  on 
ranty  in  a  deed,  Implied  in  the  statutory  a  breach  of  covenants  of  warranty  In  a 
words  **  grant,  bargain,  and  sell,*'  the  deed,  where  the  eviction  or  ouster  by 
plaintiff  assigned  as  a  breach  that  a  paramount  title  Is  not  pleaded  in  gen- 
paramount  title,  to  the  hostile  assertion  eral  terms,  but  a  particular  kind  of 
of  which  he  had  to  yield,  existed  In  a  eviction  is  alleged,  and  an  issue  joined 
railroad  .company,  and  the  only  proof  thereon,  the  evidence  must  support  the 
offered  was  that  the  railroad  company  allei^ation.  Walker  v.  Kirshner,  3 
had  an  easement  —  a  right  of  way —  Kan.  App.  371. 
upon  the  specified  lots.  Tennesaee.   —   Where   a    complaint 
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373.  CoyeuAiit  for  Qaiet  Enjoyment.  —  See  note  3. 

374.  (4)  Covenant  of  Seizin.  —  See  note  i. 
Eviction  TTniieoMtary.  —  See  note  2. 

(5)  Covenant  Against  Incumbrances.  —  See  note  3. 

charged  that  third  parties  were  in  ad-  Egan  v.  Martin.  71  Mo.  App.  60;  West 

verse  possession  of  property,  and  that  Coast  Mfg.,  eic,  Co.  v.  West  Coast 

the  covenants  of  warranty  were  broken,  Imp.    Co.,    25    Wash.    627;    Harr    v. 

not   because  said   third   parlies   men-  Shaffer,  (W.  Va.   1903)  43  S.  £.  Rep. 

tioned  had  a  better  title,  but  that  ihcy  89:  McConaughey   v.  Bennett,  50  W. 

were    claiming    under    a    title    "  ap-  Va.  172. 

patently  belter"  than  that  conveyed  373.  3.  Goontt  and  Assignments  of 
to  the  complainant,  it  was  held  that  it  Breaohai.  —  In  declaring  on  the  cove- 
neither  alleged  an  eviction  nor  showed  nants  for  quiet  enjoyment  and  war- 
a  breach  of  the  covenants  of  warranty,  ranty  of  title,  the  complaint,  to  be  in 
Pigeon  River  Lumber,  etc.,  Co.  v.  proper  form,  should  contain  separate 
Mims,  (Tenn.  Ch.  1897)  48  S.  W.  Rep.  counts  and  assignments  of  each  of  the 
385.  breaches  for  which  recovery  is  sought. 

Special  Warranty.  —  In  an  action  for  Prestwood  v.  McGowin.  128  Ala.  267. 
breach  of  covenant  of  special  warranty  A  petition  which  neither  expressly 
to  defend  the  title  to  land  conveyed  nor  impliedly  alleges  an  actual  evic- 
against  the  claim  or  claims  of  all  per-  lion  or  a  surrender  to  a  valid  outstand- 
sons  claiming  by.  through,  or  under  ing  title,  nor  a  compulsory  purchase  of 
the  covenantor,  an  allegation  in  the  the  paramount  title  to  protect  title, 
complaint  that  a  party  has  recovered  a  wholly  fails  to  slate  a  cause  of  action, 
judgment  for  the  land  against  the  Mumford  v.  Keet,  65  Mo.  App.  502. 
plaintiff,  without  alleging  an  ouster  or  374*  1.  Title  in  Another  nnder  He- 
a  disturbance  of  the  plaintiff's  posses-  oorded  Tax  Booda. —  In  an  action  for 
sion  equivalent  to  an  ousier,  and  that  breach  of  a  covenant  of  seizin,  a 
the  alleged  recovery  against  him  was  declaration  which  alleges  that  the  de- 
obtained  upon  a  title  derived  from  the  fendant  never  had  the  actual  or  con- 
defendant  and  gran'or,  is  vitally  de-  structive  possession  of,  nor  any  title  or 
fective.  This  last  defect  may  be  taken  interest  in,  the  land,  but  that  other 
advantage  of  at  any  time,  even  in  the  parties  named  had  the  title  in  fee  and 
Supreme  Court.  Ravenal  v,  Ingram,  a  lawful  right  to  the  property  under 
131  N.  Car.  549.  recorded  tax  deeds,  states  a  cause  of 

Oregon.  —  A  complaint  is  sufficient  if  action,  and  the  fact  that  tax  deeds  do 

the  existence  of  the  elder  title  is  made  not  always  divest  the  title  of  the  origi- 

to  appear,  and  it  is  alleged  generally  nal  owner  is  without  significance,  in 

that  the  complainant  has  been  evicted  view  of  the  other  requisite  allegations, 

by  virtue  of  such  title.     The  eviction  Koepke  v,  Winterfield,  (Wis.  1902)  92 

by  a  paramount  title  may  be  set  forth  N.  W.  Rep.  437.     See  also  Daisy  Realty 

in  the  complaint  as  an  ultimate  fact,  Co.  v.  Brown,  (Ky.  1896)  35  .S.  W.  Rep. 

without  alleging  the  manner  in  which  637. 

it    was    accomplished.      Jennings    z/.  2.  Action   May   Bo    Institnted   Bofore 

Kiernan,  35  Oregon  349.  Eviction.  —  A  grantee  is  not  bound  to 

AUogation  of  Notice  to  Covenantor.  —  wait   for  an   eviction   before    he   can 

In  a  suit  for  damages  for  a  breach  of  a  maintain  his  action  for  a  breach  of  the 

covenant  of  title  by  an  eviction  on  a  covenants  of  seizin,  for  the  covenants 

paramount  title,  in  order  to  bind  the  of  seizin,  if  broken  at  all,  are  broken 

covenantor  by  the  judgment  of  eviction  as  soon  as  the  deed  is  executed,  and  an 

it  is  essential  that  the  complaint  should  action  may  be  brought  at  once,  with- 

allege  that  the  covenantor  had  notice  out  waiting  for  a  disturbance  of  pos- 

of  the  proceedings  in  which  the  judg-  session.     Bolinger   v.    Brake,   4  Kan. 

ment  was  obtained.     Culiity  «/.  Dorflel,  App.  180. 

18  Wash.  122.  3.  Action    by    Husband    of    Boeessed 

Constructive     Eviction     Sufficient.    —  Grantee. —  A   husband   of  a   deceased 

Prestwood  v.   McGowin.  128  Ala.  267;  wife,    who  w  i«   the   original   grantee, 

Beasley  v.  Phillips,  20  Ind.  App.  182;  cannot  maintain  an  action  for  a  breach 

Wai^ner     v.      Flnncgan,      65      Minn,  of  a  covenant  against  incumbrance  un- 

115;  Leet  V,  Gratz,  92  Mo.  App.  422;  less  he  was  a  party  to  the  conveyance 
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376.  Vn.  DemUBBEB  —  In  GeneraL  —  See  note  3. 

377.  Oroimds  for  Demurrer.  —  See  note  4. 

378.  Vm.  Plea  —  2.  Plea  of  Von  Est  Factum — Scope  of  Plea. 
—  See  note  i. 

to  his  wife,  notwithstanding  he  may  ings  against  the  plaintiff  as  an  abutting 
havesubsequently  joined  with  her  in  a  property  owner,  which  assessments 
conveyance  of  the  same  land  by  war-  the  plaintiff  was  compelled  to  pay,  a 
ranty  deed;  and  a  petition  setting  up  complaint  is  good  as  against  a  general 
a  claim  for  damages  for  a  breach  of  demurrer,  although  it  fails  to  allege 
covenants  against  incumbrances  which  that  the  city  was  a  municipal  corpora- 
fails  to  allege  the  fact  that  he  was  such  tion  and  had  authority  to  grade  its 
original  covenantee,  or  that  the  cove-  streets  and  assess  the  costs  thereof 
nants  had  been  assigned  to  him,  states  against  the  abutting  property  owners, 
no  cause  of  action  and  a  demurrer  as  the  courts  are  required  to  take  ju- 
thereto  should  be  sustained.  Laid  v,  dicial  cognizance  of  the  incorporation 
Montgomery,  83  Mo.  App.  355.  holding  of  municipalities  of  the  first  class,  and 
also  that  unless  it  appears  from  the  of  their  charters  and  of  all  amend- 
petition  that  the  wife  removed  the  in-  menis  thereto.  Green  v.  Tidball,  26 
cumbrance  during  her  lifetime,  or  that  Wash.  338. 

it  was  discharged  out  of  the  assets  of  370.    8.    When  Instnunent  8aed  on 

her  estate  after  her  death,  it  fails  to  Is  Not  Part  of  Beelaration.  —  When  the 

show  any  cause  of  action  in  the  heirs  declaration  is  in  due  form  for  covenant, 

at  Uw  of  the  wife.  and  the  instrument  sued  on  is  not  ex- 

Breaoh  by  Reason  of  Unpaid  Taxes.  —  pressly  made  a  part  of  the  declaration. 

In  an  action  for  a  breach  of  covenant  the  fact  that  a  copy  attached  tothedec- 

against    incumbrances,    a    complaint  laraiion  appears  to  be  not  under  seal 

which  alleges  that  at  the  time  of  the  presents  no  ground  for  demurrer  for 

delivery  of  the  deed  there  were  unpaid  that  reason,  as  the  copy  is  technically 

taxes  upon  the  property,  together  with  no   part  of   the  declaration.     Metzger 

the   penalty  and   interest  thereon  for  v,  Canadian,  etc..  Credit  System  Co., 

nonpayment,  discloses  an   immediate  59  N.  J.  L.  340. 

breach  of  the  covenant  and  presents  a  377.    4.  Failure  to   Show  Lien  Has 

cause    of    action.     Brenen    v.    Kelly,  Ripened  Into  Paramount  Title.  —  An  alle- 

(Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.)  gation  in  a  petition  for  the  breach  of 

46.  covenants  of  warranty  which  sets  out 

When  Allegation  as  to  AsMisments  thai  a  certain  mortgage  executed  by 
Held  Good  on  Demurrer.  —  Where  the  the  grantor  prior  to  his  conveyance  to 
complaint  sued  to  recover  an  assess-  the  plaintiff  is  an  outstanding  title  to 
ment  which  was  a  lien  on  the  prop-  the  premises,  paramount  and  superior 
erty  conveyed  at  the  time  of  the  con-  to  that  of  the  plaintiff,  is  merely  a  con- 
veyance, and  alleged  that  the  defendant  elusion  of  the  pleader.  As  a  mortgage 
coven;inted  that  the  property  was  free  does  not  convey  a  legal  title  to  the 
from  incumbrances,  except  "  taxes,*'  premises,  but  is  only  a  lien  thereon,  a 
and  that  the  said  assessment  was  not  petition  which  fails  to  show  that  such 
contemplated  by  the  parties  to  the  lien  has  ripened  into  a  paramount  title 
deed,  "  or  in  the  meaning  of  the  word  by  foreclosure,  sale,  and  confirmation 
com prehf^nded  by  the  word  *  taxes '  as  of  sale,  and  a  deed  executed  to  the 
used  in  said  covenant,"  it  was  held  purchaser,  does  not  state  facts  suffi- 
that  as  the  term  "  taxes  "  is  a  debata-  cient  to  constitute  a  cause  of  action, 
ble  word  when  used  with  reference  to  Merrill  v.  Suing,  (Neb.  1902)92  N.  W. 
local  as<«essments,  the  allegation  as  to  Rep.  618. 

the  intent  of  the  parties  was  an  alle-  37§.     1.   Suffiolent  as  Against  Gom- 

gaiion  of  fact,  and  a  demurrer  thereto  plaint  for  Breach  of  Covenant  in  Deed.  — 

should     be     overruled.       Sullivan    v,  A  plea  of  //<'/i  ^.r///7r/»m  duly  sworn  to 

Hamilton,  13  N.  Y.  App.  Div.  140.  is  a  sufficient  answer  to  a  complaint 

Awestments  for  Street  Oradingt. —  In  assigning  solely  a  breach  of  the  cove- 

an  action  for  a  breach  of  a  covenant  nant  alleged  to  have  been  contained  in 

against  incumbrances  growing  out  of  a   deed.      Gadsden,    etc.,    R.    Co.    v. 

the  assessment  by  a  city  of  the  first  Gadsden    Land,    etc.,   Co.,    128    Ala. 

class  of  certain  costs  for  street  grad-  510. 
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379.  VerifloatiM.  —  See  note  i. 

3.  Special  Pleas.  —  See  notes  2,  3. 

380.  4.  Plea  of  Performance  or  Tender  Thereof  —  pim  of  Pertam- 
anoe.  —  See  note  i. 

3H«S.     12.  Demurrer  to  Plea.  —  See  note  2. 

386.     IX.    BSPLIGATIOH     AMD    BSJOIHDBB  —  BepUoatioa.  —  See 

note  3. 


379.     1.  Fleet  v.  Hertz.  98  111.  App. 

8.  Proyifo  or  Ezooption  Mast  Be  gla- 
cially Ploadod.  —  If  the  covenant  con- 
tains a  proviso  or  exception  not  in  the 


he   had   covenanted  to  do  during  the 
first  term.     Grabb  v.  Burford,  98  Va. 

553. 
Timo,  Plaoo»  and  Manner  of  Perlbna- 

anoo.  —  The  plea  oC  performance  must 


body  of  the  covenant  itself,  but  in  a  show  specially  the  lime,  place,  and 
separate  clause  of  the  contract,  in  order  manner  of  performing  each  condition, 
to  avail  himself  thereof  in  an  action  for  Norfolk,  etc.,  R.  Co.  v,  Suffolk  Lumber 
a  breach  of  the  covenant  the  parly  seek.  Co.,  92  Va.  413,  in  which  case,  bow- 
ing to  avoid  it  must  specially  plead  such  ever,  it  was  said  that  this  rule  may 
proviso  or  exception.  Consolidated  "  admit  of  relaxation  in  certain  classes 
Coal  Co.  V.  Mexico  Fire  Brick  Co.,  66  of  cases;  as,  for  instance,  where  the 
Mo.  App.  296.  subject  comprehends  a  great  multi- 
3.  Insufficient  Trayersa.  —  Where,  in  plicity  of  particulars,  as  in  the  case  of 
an  answer  to  an  action  for  a  breach  of  a  sheriff's  bond  for  the  performance  of 
covenant  of  warranty  of  title  to  a  tract  all  of  his  multifarious  duties.'* 


of  land,  the  defendant  did  not  attack 
the  genuineness  of  the  deed,  merely 
denying  that  he  sold  the  land  to  the 
plaintiff  and  that  the  latter  paid  to  him 


3§ft.  2.  Demurrer  Belates  Back  to 
First  I>efective  Pleading.  —  A  demurrer 
searches  the  whole  record  and  relates 
back  to  the    first  defective   pleading. 


any  part  of  the  purchase  money,  but    and  where  a  complaint  counts  upon  a 
admitting    that  the   plaintiff   paid   the     covenant  made  by  the  defendant  and 


purchase  money  to  a  third  party,  the 
vendor  of  the  defendant,  it  was  held 
that,  the  defendant  having  executed 
and  delivered  to  the  plaintiff  the  deed 
with  the  covenant  of  general  warranty 
sued  on,  it  must  be  presumed  that  the 
payment  to  the  defendant's  vendor  was 
by  his  consent  and  direction,  and  a  de- 
murrer to  the  answer  was  properly 
sustained.     Brady  v.  Peck,  99  Ky.  42. 

380.  1.  Arnold  v.  Cole,  42  W.  Va. 
663.  citing  5  Encyc.  of  Pl.  and  Pr. 
380. 

Averment  of  Performance  of  Conditions 
Precedent.  —  A   lessee    cannot   recover 


fails  to  show  that  it  was  made  upon 
consideration,  or  that  it  was  under 
seal,  or  that  it  was  made  for  the  bene- 
fit of  the  plaintiff,  and  does  not  bring 
him  in  privity  with  the  covenantor, 
unless  such  defects  in  the  complaint 
are  aided  by  the  answer  the  complaint 
itself  is  bad.  and  a  demurrer  to  the  an- 
swer will  be  ineffectual.  Holmes  v. 
Northern  Pac.  R.  Co.,  65  N.  Y.  App. 
Div.  49. 

386.  8.  Bow  Matter  Amounting  to 
Departure  from  Allegations  of  Petition.  — 
Where  a  reply  to  the  answer  of  the  de^ 
fendant   contains  new    matter    which 


damages  upon  a  breach  of  covenant  to  amounts  to  a  departure  from  the  cause 

renew  his  lease  for  a  second  term  un-  of  action    set  forth  in   the  petition,  it 

less  he  avers  and  proves  performance  should  be  eliminated  therefrom  by  a 

on  his  part  at  the  time  and  in  the  man-  motion  to  strike  out  or  by  a  demurrer, 

ner  stipulated,  or  gives  a  valid  excuse  Merrill  v.  Suing,  (Neb.  1902)  92  N.  W. 

for  his  nonperformance  of  all  the  things  Rep.  618. 
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AND  FRAUDULENT  CONVEYANCES. 
391.     1.  1>EFIKITI0H  —  Creditors*  Bill*.  —  See  note  I. 

303.    n.  Classification  of  Csebitobs'  Bills  —  1. 
Aside  Frandnlent  Gonyeyaiices.  —  See  note  i. 

395.    4.  Suits  by  Creditors  of  Corporations.  —  See  n< 
also  Winding  up  Corporations. 

397.  6.     General  Creditors'  Billa  —  See  note  i. 
m.  EQtriTY  JVBISPICTIOK  —  1.  In  General- 

2,  3- 

Abolition  of  Diitinotion  Botwoen  Law  aad  Equity.  — 

398.  2.  Suits  to  Set  Aside  Fraudulent  Conveyani 

General.  —  See  note  i. 

391,  1.  See  lauch  v.  de  Socarras,  assets  of  an  insolvent  c 
56  N.  J.  Eq.  524,  wherein  the  court  dis-  the  suit  of  its  creditors,  i 
cusses  generally  the  various  classes  of  some  recognized  princ 
of  creditors*  bills;  Miller  v,  Melone,  11  jurisdiction.  Thus,  the  1 
Okla.  241.  dence  of  a  corporation  or 

Prooeoding  in  Bom.  —  Houghton  v.  it  is  about  to  remove  its 
Axelsson,  64  Kan.  274,  quoting  5  Encyc.  of  (he  state  does  not  enti 
OF  Pl.  and  Pr   391. 

JI99.  1.  WoUenberg  v.  Minard.  37 
Oregon  621 ;  Anderson  v.  Provident  L. 
&  T.  Co.,  25  Wash.  20,  in  each  of  which 


to  the  aid  of  a  court  in  eq 

Dimmtck  Lumber  Co.  v 

Ala.  385. 

397.    1.  When  BiU  A| 

cases  the  court  cited  5  Encyc.  of  Pl.    tion  Not  Oeneral  Creditors' ] 


creditors'  bill  is  filed  agai 
tion  to  set  aside  a  fraud 
ance  and  apply  the  pr 
properly  to  the  compla 
alone,  and  not  to  debts  ^ 


AND  Pr.  392. 

395.  2.  See  Henderson  v.  Hall, 
134  Ala.  455;  Metcalf  v.  Arnold,  no 
Ala.  180,  132  Ala.  74;  Hall  v.  Hender- 
son, 126  Ala.  449;  Taber  v.  Royal  Ins. 

Co.,  124  Ala.  681:  Anderson  z^.  Bullock  it  contains  no  allegations 
County  Bank,  122  Ala.  275;  KoechI  v.  and  does  not  seek  to  win 
Lcibinger,  etc.,  Brewing  Co.,  26  N.  Y. 
App.  Div.  573:  Craig  y,  California 
Vineyard  Co.,  30  Oregon  43;  American 
Handle  Co.  ?/.  Standard  Hnndle  Co., 
(Fenn.  Ch.  1900*  59  S.  W.  Rep.  709; 
Haskin  Wood  Vulcanizing  Co.  r. 
Cleveland  Ship  Bldg.  Co.,  94  Va. 
439;  Sligh  «'.  Shclton  Southwestern 
R.  Co.,  20  Wash.  16;  Central  Trust  Co. 
V.  Worcester  Cycle  Mfg.  Co.,  no  Fed. 
Rep.  491;  Bickford  v.  McComb,  88  Fed. 
Rep.   428;   D.    A.   Thorn pkins  Co..  v. 

Catawba  Mills,  82  Fed.  Rep.  780;  Co.  v,  Helbing,  134  C 
Chllds  V.  N.  B,  Carlstein  Co..  76  Fed.  Angeles  First  Nat.  Ban 
Rep.  86.  123  Cal.  360. 

In  Alabama  a  court  of  chancery  will         Colorado,  —  Leu  pert    » 
not  take  charge  of  and  administer  the    Colo.  App.  404. 
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pany  as  an  insolvent  coi 
in  no  sense  a  general  ( 
Parks  V.  Saw  Co.,  104  Ti 

2.  See  Goddard  v.  Fis 
Importing  Co.,  9  Col 
Anthes  v,  Schroeder,  (Nc 
W.  Rep.  196. 

3.  See  Selz  tk  Hocknell 
reversing  62  Neb.  10 1 ;  F 
Nat.  Bank  v.  Mosher,  63 

4.  Bomar  v.  Means,  53 
398.     1.  California,  - 
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401,  Oraiuidi  for  Awaming  Jnrtidletion.  —  See  note  I. 

409.  Samcd;  by  Sale  of  Froperty  nudn-  ExbdhUdii.  —  See  note  2. 

403.  FerMul  Fropartr.  —  See  note  i, 

404.  Uaiu  uid  InanmbnnoM.  —  See  note  I. 

407.    d.  Suits  to  Reach  Property  Fraudulently  Pur- 
chased IN  Name  of  Volunteer.  —  See  note  i. 


313;  McGregor  v.  White,  1 
App.  agq. 

Virginia.  —  Crowder   v. 
V».  565. 

IVtst  VirgiHia.  —  Gieer 
4a  W.  Va.  4«. 

Kickbusch 


5  Tex.  CiiF. 
Gart>er,  97 
V.   Mitchell, 


loS  Wis.  634. 

401.  1.  Insdeqnuy  of  Bonwdj  at 
Lnv.  —Early  Times  DisiiSlery  Co.  c. 
Zcigei.  9  N.  Mex.  31:  Uffel  Land  Co. 
No.  3  V.  Sivyer.  II2  Win.  44a. 

In  Aid  of  Jndgmnit  Llan,  —  Compart 


4oa. 


District  of  Columbia.  —  Gilbert  v. 
Washington  Beneficial  Endowmeol 
Assoc.,  ro  App.  Cas.  (D.  C.)  316. 

Gtotgia.  —  See  Ernest  e.  Merrill.  107 
Ga.  61;  Hobbs  V.  Greenfield.  103  G«.  i. 

/noiflHa.  —  Hoffman  v,  Henderson, 
14s  [nd.  613. 

Indiaa  Territory.  —  Daugbcrly  v. 
BoRy.  3  Indian  Ter.  197;  Springfield 
Grocery  Co.  v.  Thomas,  3  Indian  Ter. 
330. 

lo-ma.  -  Groves  v.  Steel.  (lowa  I902) 
89  N.  W.  Rep.  tt07;  Hirscb  v.  Isiael, 
106  loiva4q3;  Gamet  v.  Simmons,  103 
Iowa  163:  Brundage  v.  Chenenorih, 
loi  lowa  256;  Iseminger  ».  Criswell. 
9S  Iowa  381:  Carbienerf.  Monlgomery. 
97  Iowa  659;  Ware  v.  Delabaye,  95 
Iowa  667. 

A'onMj..— Jones  r.  Johnson.  7  Kan, 
App.  616. 

Masiachuttlis.  —  Equitable  jurisdic- 
tion to  set  aside  fraudulent  convey- 
ances was  egtabiished  in  Massachusetts 
by  Slat.  1877,  c.  178.  Weeks  v.  Cur- 
rier,  17a  Mass.  53-  -      - 

Nebraska. —  Anihes    v.    Schioeder.     546   \i^ting   5  Encvc,   c.    .  _.  

(Neb,  1902)92  N.  W,  Rep.  [g6:  Sheldon  403];  Ruggles  v.  Cannedy,  r37  Cal. 
V.  Parker,  (Neb.  :90a)  92  N.  W.  Rep.  293;  O'Brien  v.  Stambach.  loi  lowa 
933;  Monroe  -v.  Reid.  46  Neb.  316.  40;  Webb  i.  Slaves.  I  N.  Y.  App,  Div. 
wherein  it  was  held  [hat  an  action  10     14s. 

set  aside  a  fraudulent  conveyance  and  404.  1.  Chattel  KortgagM,  —  A 
lo  reach  and  appropriate  moneys  or  judgment  creditor  may  invoke  the  aid 
property  of  the  judgment  debtor  of  a  court  of  equity  to  establish  the 
claimed  to  have  been  concealed,  is  priority  of  his  lien  over  chattel  mon- 
equitable  in   its  nature  and  triable  by     gages  which,  as  against  a 


.  8  N.  Me».  355. 
S.  Alabunt.    —    Freeman     v. 
Stewart,  119  Ala.  15S. 

Wliooniin.  —  If  the  debtor  has  prop- 
erty subject  to  the  judgment  lien,  and 
sufficient  to  satisfy  it,  equity  has  no 
jurisdiction  of  a  suit  to  set  aside  ■ 
fraudulent  conveyance.  Level  Land 
Co    No,  3  t.  Sivyer.  112  Wis.  44a, 

BtatatM.  —  Anderson  v.  Provident 
L.  4  T.  Co..  25  Wash.  30.  nling  \ 
Encvc.  of  Pl.  and  Pr.  403. 

1.  Cox  V.  Wall.  99  Fed.  Rep. 


theci 


636. 


I  without  the  ii 


orlh  Dakota.  —  Daisy  Roller  Mills 
V.  Ward,  6  N.  Dak.  317. 

Ortgon.  —  Wollenberg  v.  Minard,  37 
Oregon  6ai ;  Fleischner  v.  McMinn- 
ville  Bank.  36  Oregon  5;3;  Wyatt  0. 
Wyatl,  31  Orenon  531;  Fisher  v.  Kelly. 
30  Oregon  1 ;  Craig  v.  California  Vine- 
yard Co.,  30  Oregon  43;  Bennett  v. 
Minoit.  aB  Oreifon  339. 

South  Carolina.-  Edmunds T.  Brown 
Co.  I-.  Allen,  56  S.  Cat.  237. 

Texas.  —  Tucker  v.  Pennington, 
(Tex.   Civ.   App.   1898)  45  S.  W.  Rep. 


nor  a    are  fraudulent  and  V 

Hawley,  45  N.  Y.  App.  Div.  287. 
First        40T.     I.  Arkansas.  —  Slaydcn-Kirk- 
sey  Woolen  Mill!  v.  Anderson,  66  Ark. 
419. 

Colerado.  —  Compare  Fox  f  Llpe,  14 
Colo.  App.  2;8, 

District  of  Columbia.  —  Turner  v. 
GoitwaU,  IS  App.  Cas.  (D.  C.)  43; 
Smith  f.  Cook,  10  App.  Cas.  (D.  C.) 


487. 

Niw  rnr*.  —  Mandtville  o.  Camp- 
bell. 45  N.  y.  App.  Div.  51a. 

North  Carolina.  —Webb  f.  Atkinson. 
124  N.  Car.  447. 

Oregon,  —  Silver  v.  Lee.  38  Oregon 
508. 

South  Dakota.  —  Mlnn«apo|ts  Tbresl|; 


Vol.  V. 
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411.    3.  Suits  to  Subject  Property  Not  Reachable  I 

—  (a)  In  Absence  of  Statute  —  In  United  States.  —  See  note  I 
417.     (b)  Statutes  Conferring  Jurisdiction.  —  See  note  I. 

499.    4.  Suits  by   Creditors  of   Decedents—^.  Ff 

Conveyances  by  Decedents.  —  See  note  i. 
430.     See  note  i. 

5.  Ouster  of  Jurisdiction  by  Special  Statutory 
—  a.  Attachment  and  Garnishment.  — See  note 

ing  Mach.  Co.  v   Hanrahan.  9  S.  Dak.        Hew  York.  —  Montgom 

520.  78  N.   Y.   App.   Div.  64: 

Virginia,  —  See    Noyes    v.    Carter,  Helland,  55  N.  Y.  App.  J 

(Va.  1895)  23  S.  E.  Rep.  i.  Harvey  r.   McDonnell,  i 

411.      1.    Alabama.   —   A  court    of  Rosselle  v.  Klein,  42  N. 

chancery  had   jurisdiction   originally,  316;    National   Bank  of 

and  has  nonr  under  ihe  statute,  to  sub-  Thurber,  (Supm.  Ct.  Spe( 

ject  to  a  judgment  whereon  legal  reme-  (N.  Y.)  13,  holding  that  l 

dies  had  been  exhausted  I  he  interest  of  need  not  allege  that  the 

a  debtor  in  property,  the  legal  title  to  refused  to  sue. 
which    was    held    in    trust    for    him.         Transfer  by  Incompeta 

Burke  v,  Morris,  121  Ala.  126.  fore  Death, ^-Vind^T  Laws 

Nebraska.  —  Millard    v.    Parsell,    57  c.  314,  §  2,  re-enacted  a 

Neb.    178,    wherein   it   was  held   that  Personal    Property   Law 

when  the  legal  estate  of  a  judgment  1897,  c.  417,  §  7),  and  p 

debtor  has  been  exhausted,  a  creditors'  '*  a  person  who  fraudule 

bill  will  lie  to  reach  land  in  which  his  takes,  or  in  any  manner  ii 

interest  is  equitable  only  and  which  the   personal  property  o 

either  cannot  be  reached  on  execution,  person  '*  is  liable  to  the 

or  cannot  be  sold  to  advantage  because  the  value  of  such  propen 


of  the  clouded  condition  of  the  title. 

417.  1.  Geist  v.  St.  Louis,  156  Mo. 
643,  quoting  5  Encyc.  OF  Pl.  and  Pr. 

415-417. 

Alabama.  —  See  Henderson  v.  Hall, 

134  Ala.  455. 

Maine.  —  Under  Rev.  Stat.  Me.,  c.  (Supm.  Ct.  Spec.  T.)  20 
77.  ^  6.  P^r.  X.,  providing  that  a  488. 
creditors'  bill  may  be  filed  to  reach 
property  which  cannot  be  taken  on 
execution,  such  an  action  is  not  the 
proper  procedure  to  determine  and  en- 
force the  rights  of  a  pledgor  and  a 
pledgee.  Shaw  v,  Monson  Maine 
Slate  Co.,  96  Me.  41. 

Wisconiiii.  —  Stat.  Wis.  1898,  §  3029; 
Crocker  v.  Huntzicker,  113  Wis.  181. 

439.  1.  Alabama.  —  Freeman  v, 
Pullen.  119  Ala.  235,  wherein  it  was 
said   that  Civ.  Code  Ala.  1896,  §  331, 

which  prohibits  the  commencement  of  reach  unpaid  stock  subs( 
suits  against  executors  and  adminis-  demurrable  upon  the  y 
trators,  as  such,  until  six  months  after  under  Civ.  Code  Ala.  1886, 
the  grant  of  letters,  does  not  apply  to  in  force,  such  creditors  ha 
suits  by  creditors  to  reach  and  subject  remedy  at  law  by  garnish  1 
property  fraudulently  conveyed  by  the  Oregon.  —  In  Sabin  v. 
decedent  in  his  lifetime,  as  such  con-  Oregon  487,  it  was  held  tl 
veyances  are  valid  against  the  grantor,  providing  for  attachment 
and  the  property  in  no  sense  can  be-  m?nt  did  not  supersede  thii 
come  assets  of  the  estate;  Merchants'  of  eq.iity  to  uncover  asseti 
Hat.  Bank  r.  McGee,  108  Ala.  304.  in  fraud  of  creditors,  and 

Supp.  PI.  &  Pr.— 55  ^^^ 


damages  caused  by  such  : 
may  maintain  an  action  a 
ecutrix  to  set  aside  a  trar 
her  by  a  deceased  perse 
death  when  he  was  utte 
tent  to  make  the  same.     > 


430.    1.  Compare  "^ebl 
124  N.  Car.  447. 
8.  Alabama.  —  In  Guytc 

132  Ala.  66,  the  court  sai«  I 
objection  to  a  bill  to  sub 
fraudulently  conveyed  li 
that  the  creditor  complr 
remedy  at  law,  by  gari 
otherwise,  to  that  end." 

See  Henderson  v.  Hall, 
holding  that  a  bill  In  eqi 
judgment  creditors  of  a  c 
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433.  Eleetion  of  Bemediet.  —  See  note  I. 

b.  Supplementary  Proceedings.  —  See  note  2. 

434.  [6.  Effect  of  Subsequent  Bankruptcy  Proceedings.  —  The 
equitable  lien  created  by  the  filing  of  the  bill  and  the  service  of 
process  in  a  creditor's  action  is  not  displaced  by  the  subsequent 
bankruptcy  of  the  judgment  debtor,  nor  is  the  court  thereby 
divested  of  its  jurisdiction  to  proceed  to  a  final  decree.  See 
note  \a.'] 

435.  IV.  JuEiSDiCTiov  07  Pabticitlae  Coubts-  1.  In  Gen- 
eral. —  See  note  i. 

JnitiMf  of  PMoe.  —  See  note  2. 

2.  United  States  Courts.  —  See  note  3. 

436.  3.  Jurisdictional    Amount.  —  See    note    2.      See    also 

Amount  in  Controversy. 

437.  Aggregate  of  Amonntt  Claimed  by  Several  Credlton.  —  See  note  4. 

accounting.      See    also    Matlock     v,  Y.  635,  citing  Lynch  v.  Johnson.  48  K. 

Babb   31  Oregon  516.  Y.  27. 

United    Stotee.  —  Childs    r.    N.    B.  434.    la.  National  Bank  of  Republic 

Carlstein  Co.,  76  Fed.  Rep.  86.  wherein  v.  Hobbs,  118  Fed.  Rep.  626;  Iselin  r*. 

ii  «vas  held  that  inasmuch  as  the  Michi-  Goldstein,   (Supm.    Ct.    Spec.   T.)  35 

gan  statutes,   in  relation  to  garnish-  Misc.  (N.  Y.)  489. 

ment.  furnished  a  plain,  adequate,  and  43ft.     1.  Jnrliidiotion to  Ananl Foreign 

complete  remedy  at  law,  the  remedy  Tramfen.  —  A  court  of  chancery  of  oiii.* 

by  a  creditors'  bill  was  prohibited.  stale  has  no  jurisdiction  to  enieriain  a 

433.     1.  Keniai.    —    In    Taylor    v,  bill  to  set  aside  as  fraudulent  a  decree 

Lander,  61  Kan.  588.  it  was  held  that  of  a  court  of  another  state  directing; 

where  land  had  been  attached  and  an  the  sale  of  land  to  pay  the  debts  of  a 

order  for  the  sale  thereof  made,  the  decedent.    Eames  v.  Afanley,  121  Mich, 

attachment  creditor  could  not  maintain  300. 

an  equitable  action  to  set  aside  a  sub-  2.  Horner-Gaylord   Co.    v.  Fawcett. 

sequent  conveyance  thereof  as  fraudu-  50  W.  Va.  487. 

lent,  as  the  sale  under  execution  pro-  8.  See   Hudson   v.   Wood,   119  Fed. 


vided  an  adequate  remedy  at  law. 

In  Kehraska  a  creditors'  bill  may  be 
based  upon  a  lien  obtained  by  attach- 
ment or  garnishment  proceedings. 
Citizens'-  State  Bank  v.  Porter,  (Neb. 


Rep.  764. 

A  Bait  by  a  Tmstee  in  Bankruptcy,  in 
the  nature  of  a  creditors'  bill,  must  be 
brought  in  the  courts  of  the  state 
wherein  he  was  appointed,  if  the  de- 


1903)  93  N.  W.  Rep.  391;  Hargreaves  fendants  are  residents  thereof.  Sheldon 

V.  Tennis,  63  Neb.  356.  v,   Parker,  (Neb.  1902)  92  N.  W.  Rep. 

8.  Hebraslu.  —  In  Monroe  v.  Reid,  46  923,  unless  the  defendants  consent  that 

Neb.  316,  it  was  held  that  the  right  of  the  action  be  prosecuted  in  a  federal 

an    equitable    action    to    set  aside  a  court,  Mclntyre  v.  Malone,  (Neb.  1902) 

fraudulent    conveyance  existed   prior  91  N.  W.  Rep.  246. 
to.  and  is  not  taken  away  by,  the  en-        436.    2.  Amount  in  Ezceis  of  Jnriidio- 

actment  of   the  statute  providing   for  tion.  —  In  Cleveland  r.   Peoples'  Nat. 

the  proceedings  in  aid  of  execution.  Bank,  (Tex.   Civ.  App.  1899)  49  S.  W. 

Kew  York.  —  The   provisions  of  the  Rep.  523,  it  was  held  that  where  both 

code  relating  to  proceedings  supple-  the  property  conveyed  and  the  debts 

mentary  to  execution  furnish  a  substi-  attempted  to  be  secured  thereby  ex- 

tute   for  a  creditors'  bill  as  formerly  ceeded     one     thousand     dollars,    the 

used,   and    the    service  of   the  order  County  Court  had  no  jurisdiction, 
under  those  provisions  takes  the  place        437.    4.  United  States.  —  In  a  credit- 

of    the    commencement    of    the    suit  ors'  bill  brought  in  a  federal  court,  it 

under  the  old  system,  and  gives  the  is  sufficient  if  the  judgment  of  one  of' 

judgment  creditor  a  prior  lien  upon  the  creditors  exceeds  the  jurisdictional 

the  equitable    assets  of    the    debtor,  limit,  and  the  other  creditors  holding 

Reynold?  v,  i^tna  V.  Ins,  Co.,  160  N.  liens  of  the  sa^e  general  character, 
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438.  V.   VsiriTE  —  in  eeneral.  —  See  note  2. 

Suit  Affecting  Title  to  Beal  EsUte.  —  See  note  3. 

439.  VI.  What  Pbopebtt  Beachable  —  1.  In 

See  note  i. 


in  amount,   may 
Bidwell  V,  Huff, 


another  corporation  upc 
of  mortgages  cannot  b< 
creditor  of  the  former  c 
judgment  creditor's  acti 
V.  Ann  Arbor  R.  Co., 
Div.  336. 
Individual  Property  of 


though  insufficient 
unite  or  intervene. 
103  Fed.  Rep.  362. 

Aggregate  Amount  of  Claims  at  Affeot- 
iog  Right  to  Appeal. —  In  Marx  z/.  Meyer, 
50  La.  Ann.  1229,  it  was  held  that 
wliere   the  judgment    sought   by   the 

complainants  was  in  excess  of  the  mini-  separate  and  individua 
mum  jurisdictional  limit  of  the  Appel-  each  member  of  a  partr 
late  Court,  the  fact  that  no  individual  subjected  by  suitagains 
claim  of  any  one  complainant  reached  to  the  payment  of  a  pa 
such  limit  did  not  bar  complainants  and  any  disposition  of 
from  taking  an  appeal.  liable  for  such  debt,  it 

438,  2.  Georgia  Statute.  —  Under  creditor,  will  be  set  asid< 
the  Constitution  and  Civ.  Code  Ga.,  and  the  property  condem 
§  4950,  providing  that  equity  cases 
should  be  tried  in  the  county  where  a 
defendant  resides  against  whom  sub- 
stantial relief  is  prayed,  if  such  re- 
quirement is  satisfied  as  to  one  defend- 
ant, it  is  immaterial  that  another 
defendant  resides  in  another  county. 
Krijfrer  v.  Walker,  11 1  Ga.  383. 

Xentuoky  Statute.  —  Civ.  Code  Ky. 
(fS()5),  $  70,  authorizes  an  action  upon 
the  return  of  **  no  property  found," 
pursuant  to  Civ.  Code  Ky.  (1895), 
$^  4.39,  either  in  the  county  in  which  the 


of  equity.     Steiner  Lan 
King,  118  Ala.  546. 

Land  Dedicated  to  Pub) 
Where   land   is   platted 
plots  and  is  dedicated  as 
tery,  it  cannot  be  reache 
ors'   bill;  and  the  fact  tl: 
of  the  legal  title  to  a  pori 
receives  a  portion  of  the 
rived  fiom  the  sale  the 
render  the  unsold  lots  sui 
tion,  legal  or  equitable. 
First   Nat.    Bank   v.    Ha 


judu^ment  is  rendered  or  in  the  county     844. 


in  which  the  defendant  resides  or  is 
summoned.  Martin  v.  Byrd,  (Ky. 
1897)  42  S.  W.  Rep.  1 1 12.  See  also 
Chinn  v.  Curtis,  (Ky.  1903)  71  S.  W. 
Rep.  923;  Nashville,  etc.,  R.  Co.  v. 
Mattingly,  loi  Ky.  219. 

8.  Woodbury  z/.  Nevada  Southern  R. 
Co..  120  Cal.  463.  See  also  Lanahan 
r.  Caflfrey.  40  N.  Y.  App.  Div.  124. 

Property  in  Another  State.  —  Where 
ihe  land  alleged  to  have  been  fraudu- 
lently conveyed  is  situated  in  another 
state  and  is  not,  therefore,  subject  to 
the  lien  of  the  complainant's  judg- 
ment, the  court  has  no  power  to  make 
anv  decree  which  will  subject  it  to 
such  lien  or  apply  it  to  the  payment  of 
the  judgment.  Gray  v,  Folwell,  57  N. 
J.  Eq.  446. 

In  the  Federal  Courts  a  creditors'  bill 
may  be  filed  by  an  alien  plaintiff  in 
the  district  of  the  situs  of  the  property, 
although  the  defendants  may  be  resi- 
dents of  another  district.  De  Hiera- 
polis  V.  Lawrence,  99  Fed.  Rep.  321. 

439.  1.  German  Nat.  Bank  v. 
Hastiness  First  Nat.  Bank,  5s  Neb.  86. 

^eperty    of    1^    Corporation    sold    to 


Separate   Property   of   c 

Adler,  etc..  Clothing  Co. 
55  Neb.  266,  it  was  held 
wife  permits  her  husbanc 
title  of  her  property  anc 
obtain  credit,  she  will  b 
claim  the  property  as  a^ 
forcement  of  a  debt,  wh; 
was  influenced,  by  the  h 
P'lrent  ownership  of  the 
allow  him  to  contract 

Improvements  Made  by 
bamVs  Land.  —  Marmon 
Ind.    445;    Jackson    v,    \ 
App.  1902)  63  N.  F.  Rep. 

Improvements  Made  by 
Wife's  iMnd.  —  In  Trefc 
nam,  90  Me.  376,  it  was  he 
a  husband  expends  mone) 
ments  upon  his  wife's  pro 
crcment  of  such  propertj 
thereof  may  be  reached 
bill. 

In   Maddox  v.  Summei 
483,  the  court  held  that 
the  wife  cannot  be  sold 
the  husband's  creditors, 
pears  that  the  husband  m^ 
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443.  BMti  in  Stoek  Exchangw.  —  See  note  I. 

443.  Corporate  Stoek.  —  See  note  2. 

444*  PoUeiet  of  Ingnranoo.  —  See  note  I. 

44«S.  2.  Choses  in  Action.  —  See  note  i. 


ments  thereon  with  his  own  or  their  443,    9.  See  Gilbert  v,  Washington 

common  funds  with  intent  to  defraud  Beneficial  Endowment  Assoc.,  lo  App. 

his  creditors,  and  that  the  wife,  know-  Cat.  (D.  C.)  316;  Gray  r.  Folwell,  57 

ing  of  such  intent,  participated  in  the  N.  J.  £q.  446. 


fraud. 

The  Dower  Right  oi  a  wife  in  the  real 
estate  of  her  husband  cannot  be  reached 
in   a  suit  to  set  aside  a  conveyance 


444«  i.  Compare  Hendrie,  etc., 
Mfg.  Co,  V.  Piatt,  13  Colo.  App.  15, 
wherein  it  was  held  that  a  creditor  can- 
not enforce  the  payment  of  his  debt 


alleged    to    be  fraudulent    as   to  his  out  of  the  proceeds  of  insurance  on  the 

creditors.     Isgrigg  v,  Pauley.  148  Ind.  life  of  his  deceased  debtor,  except  to 

436.  the  extent  of  the  premiums  paid  by  such 

Money   in  Cnstodia   Logis. —  In    An-  debtor  subsequent  to  his  becoming  in- 

heuser-Rusch  Brewing  Assoc,  v.  Hier,  debted  to  the  plaintiff  and  during  his 

52  Neb.  424,  the  court  said  that  funds  insolvency,  although  the  policie?  were 

held  by  the  clerk  of  the  court,  in  his  issued  on  the  distributive  plan  payable 

official  capacity,  could  not  be  reached  in  twenty  years  and  the  deceased  died 

by  a  creditors*  bill,  and  asserted  that  before  the  expiration  of  the  twenty 

the     statement    to    the    contrary,    in  yearr. 

Weaver  v.  Cressman,  21  Neb.  675,  was  Fraodolont  Aisignment  of  Polioiei  of 

mere  obiter,  Inanranoe.  —  Where  the  only  considera- 

In  Wade  v.  Ringo,  62  Mo.  App.  414,  tion  for  the  assignment  of  an  insurance 

it  was  held  that  moneys  in  the  hands  policy  was  the  moral  obligation  of  a 

of  a  receiver,  appointed  pending  litiga-  wife  to  pay  her  husband's  note,  the 

tion  between  partners,  may  be  taken  assignment  will  not  prevent  a  creditor 

to  satisfy  a  decree  based  upon  a  credit-  of   the   assignor   ftom    reaching  such 

or's  bill,  if  such  decree  runs  against  policy   by  a  creditors'   bill.     Fidelity, 

all  the  parties  having  an  interest  in  etc.,  Co.  ^^  Thompson,  128  Cal.  506. 

such  moneys.  Iniuranoe  Preminmi.  —  In  Adler,  etc.. 

In  U.  S.   r.   Eisenbeis,  88  Fed.  Rep.  Clothing  Co.  v,  Hellman,  55  Neb.  266, 


4,  it  was  held  that  money  paid  into 
court  by  the  federal  government  for 
distribution  to  those  interested  in  con- 


it  was  held  that,  as  a  general  rule, 
premiums  paid  for  life  insurance  in 
favor  of  wife  and  children,  or  either. 


dcmnation   proceedings   could  not  be    cannot   be  recovered   bjr  creditors,  as 
reached     by    a    creditors'    bill.      See     made  in  fraud  of  their  rights,  although 


further  Mitchell  v.  Evans,  18  App.  Cas. 
(0.  C.)  254. 

Homestead  and  Exemptions.  —  Prop- 
erty which  would  be  exempt  from  ex- 
ecution if  retained,  cannot  be  set  aside 
by  the  creditors  as  fraudulently  con- 
veyed. IsgrigK  V,  Pauley.  148  Ind. 
436.  See  also  M»rmon  v.  White,  151 
Ind.  445. 


the  debts  existed  at  the  time  of  such 
payments. 

See  also  Hendrie,  etc.,  Mfg.  Co.  r. 
Piatt,  13  Colo.  App.  15,  holding  that 
where  a  husband  was  indebted  to  his 
wife  for  more  than  the  premiums  paid 
by  him  for  life-insurance  policies  in 
her  favor,  creditors  of  the  husband 
could   not   reach  the  amount  of  such 


Effect  of  Fraudulent  Conveyances,  —  premiums  after  his  death,  even  though 

In  support  of  the  doctrine  that  the  con-  he  was  insolvent  at  the  time  they  were 

veyance  of  a  homestead  by  a  debtor  paid  and  the  debts  had  already  been 

cannot  be  attacked  as  fraudulent  by  created, 

his  creditors,  see  the  following  cases:  Fire  Intnranoe.  —  In  Forrester  i^.  Gill, 


State  Ins.  Co.  v,  Prestage,  116  Iowa 
466;  Gwaltney  v,  Searcy,  (Tex.  Civ. 
App.  i(>o2)  68  S.  W.  Rep.  304:  Doyle  v, 
Wamego  First  Nat.  Bank.  (Tex.  Civ. 
App.  1890)  50  S.  W.  Rep.  480. 

449.  X.  See  Sprogg  v.  Dichman, 
(Supm.  Cu  Spec.  T.)  28  Misc.  (N.  Y.) 
409. 


II  Colo.  App.  410,  it  was  held  that 
while  creditors  may  reach  properly 
conveyed,  they  cannot  reach  tlie  insur- 
ance on  such  property  when  h  has  been 
destroyed  by  lire,  even  though  the 
debtor  paid  the  premiums  thereon. 

445.     1.   An     Aotionabto     Demand 
against  a  third  party  in  favor  of  the 
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448.    3.  Equitable  AsMts  —  a.  In  General.  —  S 

4tSO«     lutaaoM  of  Equitable  Intarettt.  —  See  note  3. 

4A1.    See  notes  i,  2,  3. 


Ind.  422. 

The  Good  WiU  of  a  Bus: 
reached  by  h  creditors'  b 


debtor  may  be  enforced  by  the  lauer*s  Intereets  of  Contingent 

judgment     creditors.      German    Nat.  — In  Howbert  v.  Caw 

Bank  v,  Hastings  First  Nat.  Bank,  59  649,  it  was  held  that  a 

Neb.  7.  mainder  could  not  be  si 

Bights  of  Aotion  for  Torts.  —  Compare  payment  of  the  debts  of 

Anglin  v.  Conley.  (Ky.  1903)  71  S.  W.  remainderman. 

Rep.  926.  wherein  the  court  approved  lien  of  Partner  on  Fi 

the   doctrine   that   **  one  who   had    a  sale  of  his  interest  in  i 

claim  against  another,  growing  out  of  effects  of  a  partner  of 

assault  and   battery,  had  the  right  to  absence  of  fraud,  is  a 

have  a  fraudulent  conveyance  set  aside,  lien  on   the    partnershi 

although  made  before  the  judgment  thereafter  the  creditors  c 

was  rendered  in  his  favor."  not  avail  themselves  of  1 

And     in     German     Nat.    Bank    v,  satisfaction  of  their  det 

Hastings  First  Nat.  Bank,  55  Neb.  86,  partnership  assets.     Sel 
it  was  held  that  a  creditors'  bill  will 
reach  a  debtor's  cause  of  action  for 
conversion. 

Bights  of  Aetion  In  Indebitatns  Aasump-  v.  Druckiieb,  84  Fed.  R< 

sit.  —  In  Meriwether  v.  Bell,  (Ky.  1900)  450.     3.  Muir  v.  Ho 

58  S.  W.   Rep.  987,  it  was  held  that  Rep.  912. 

Ci<r.  Code  Ky.,  §  439,  which  authorizes  Where  a  Devisee  Has 

.a   proceeding  in  equity   on   return  of  Bight  of  Posseesion,  witi 

••  no  property,"  was  intended  to  enable  interest  meanwhile,  the 

a  creditor  to  subject  to  the  payment  tect  both  debtor  and  en 
of  his  debt  **  any  money,  chose  in  ac- 
tion, equitable  or  legal  interest,  and 
all  other  property  to  which  the  defend- 
ant is  entitled,"  and  that  the  words 
"  chose    in    action  "   and   **  all  other 

property  to  which  the  defendant  is  en-  said  that  if  a  debtor  ha 

titled,"  are  broad  enough  to  include  interest  in   land   devise 

all  claims  on  which  an  action  of  in-  certain   contingencies    ! 

//^^/te/tfjfljJtt/w/xiV  would  lie  at  common  will,  there  seems  to  be 

law.  son  why  the  same,  what 

Unpaid  Bents  may  be  seized  and  sub-  should   not  be  sold,  if 

jected  to  the  payment  of  the  claims  of  saiisfactir>n  of  an  unpai( 

judgment    creditors.       Daugherty    v,  451.     1.  Muir  v.  Ho 

Bogy,  3  Indian  Ter.  197.  Rep.  912. 

Koneys  Dne  firom  a  Knnioipal  Corpora- 
tion cannot  be  reached  by  a  creditor's 
bill.  Morgan  v.  Rust,  100  Ga.  346; 
Addyston  Pipe,  etc.,  Co.  v.  Chicago, 
170  III.  580. 

A  Yerdiot  in  favor  of  the  debtor  is  not  ment  of  a  prior  debt  by 

reachable    by   a  creditors'    bill    until  ence  or  priority  of  payn 

after    judgment    has     been     entered  one  or  more  creditors,  a 

thereon.     Bennett  v.  Sweet,  171  Mass.  will  impress  upon  the  p 

600.  to  be  executed  for  the  ( 

Annnity  for  life.  —  A  stated  amount  all  the  creditors.     Such 

to  be  paid  annually  for  life,  to  their  Is  not  cognizable  and  c 

mother,  by  the  grantees  in  a  deed,  is  a  court  of  law,  and  in  ne 

fixed  and  certain  liability  which  may  law   nor    a  court   of  e 
be  reached  by  her  judgment  creditors. 
Ellis  V,  Ellis,  104  Ky.  121. 

449.  I.  See  Watson  v.  Bon  fits,  (C. 
C.  A.)  116  Fed.  Rep.  157. 


poning  the  sale  until 
reduced  to  possession, 
mona.  17  Wash.  148. 

Contingent    Intereet.  — 
May,  9  App.   Cas.  (0. 


2.  Freeman  v.  Stewar 
Kickbusch  v.  Corwith,  i 

3.  Marshall  v.  Hall,  ^ 
In  Alabama,  when  a  c 

substantially  all  his  pr 


fraudulent  motives  of 
considered.     Morrow  v. 
Ala.  330. 

And  if  the  property  s< 
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4«S9.     See  note  2. 

454.    b.  Express  Trusts  — (i) /«  General. —S^^notti. 
(2)   Trusts  Created  by  Third  Persons  under  Statutes.  — 
See  note  2. 

456.  (3)  Spendthrift  Trusts,  —  See  note  i. 

457.  4.  Property  Fraadnlently  Conveyed  and  Its  Avails.  —  See 
note  3. 


been  levied  upon  under  writs  of  attach- 
ment, at  the  instance  of  certain  credit- 
ors, a  court  of  equity  may,  nevertheless, 
entertain  a  bill  to  enforce  the  trust,  and 
may,  in  the  meantime,  enjoin  the  at- 
tachment suits  at  law.  Gay  v.  Strick- 
land, 112  Ala.  567. 

Assets  of  Insoiyent  Partnership.  —  The 
assets  of  an  insolvent  copartnership, 
dissolved   by  the  death  of  one  of  its 


by  the  debtor.     Keeney  v.  Morse,  71 
N.  Y.  App.  Oiv.  104. 

Where  the  trust  fund  was  created  by 
a  third  person  for  the  benefit  of  the 
debtor,  a  creditor  may  recover,  under 
I  Rev.  Stat.  N.  Y.  729,  §  57.  re-enacled 
as  part  of  the  Real  Properly  Law  (Laws 
N.  Y.  1896,  c.  547.  g  78),  the  surplus  of 
the  income  thereof  over  and  above  that 
necessary  for  the  education  and  sup- 


members,  are  not  held  in  trust  by  the  port  of  the  beneficiary.  Wetmore  v. 
surviving:  partner  of  the  firm,  for  the  Wetmore,  149  N.  Y.  520;  Keeney  v. 
paymentof  copartnership  debts,  so  that    Morse,  71  N.  Y.  App.  Div.  104:  Brown 


they  may  be  reached  by  a  creditors* 
bill.  Fairbanks  v,  Welsbans,  55  Neb. 
362. 

4ft3»  8.  See  Mandeville  v.  Camp- 
bell. 45  N.  Y.  App.  Div.  512. 

454.  1.  See  Huntington  v.  Jones, 
72  Conn.  45. 

Assigned  Interest  in  Trust  Fond.  —  In 
Montgomery  v,   Boyd,  78  N.  Y.  App. 


V,    Barker,   68   N.  Y.  App.  Div.   592; 
Dittmar  v,  Gould,  60  N.  Y.  App.  Div. 

94. 

456.  1.   Hutchinson    v.    Maxwell, 
100  Va.  169. 

457.  3.    See     Muskegon     Valley 
Furniture  Co.  v.  Phillips,  113  Ala.  314. 

Liability  of  Frandnlent  Grantee   Who 
Transfers    Property.   —    A    fraudulent 


Div.  64,  it  was  held  that  the  assigned  grantee    who   wrongfully    places    the 

interest  of  a  debtor  in   a   trust  fund  property  beyond  the  reach  of  his  ttans- 

created  by  him  can  be  reached  by  his  feror's  creditors  may  be  held  liable  for 

creditors,  when  the  assignment  thereof  its  proceeds  or  its  value.     Metcalf  v, 

was  made  with  intent  to  hinder,  delay,  Arnold.  132    Ala.   74;    Weingarten  v. 

and  defeat  his  creditors.  Marcus,    121    Ala.    187;    Birmingham 

Trusts  Created  by  Debtor;  —  In    De  Shoe  Co.  v,  Torrey,  121  Ala.  89. 

Hiera polls  v.  Lawrence,  115  Fed.  Rep.  And  he  may  be  charged  with  inter- 

761,  99  Fed.  Rep.  321,  it  was  held  that  est  on  the  value  of  the  property.     Har- 

an  annuity  reserved  from  the  property  greaves  v.  Tennis,  63  Neb.  356. 

of  the  debtor,  which  had  been  placed  In  Bigby  v.  Warnock,  115  Ga.  385,  it 

in  trust  by  him,  could  be  reached  by  a  was  held  that  where  the  property  was 

judgment  creditors' bill,  although  such  transferred  to  an  innocent  third  party 

annuity  had  been  assigned.     See  also  as  security  for  a  loan  to  the  fraudulent 

Los  Angeles  First  Nat.  Bank  v.  Max-  grantee,  the  latter  was  personally  lia- 

well,  123  Cal.  360:  Coleman,  etc.,  Co.  ble    to    a    judgment    creditor  of    her 

V.  R:ce,   115  Ga.  510;  Racek  v  North  grantor  for  the  amount  of  the  loan  or 

Bend  First  Nat.  Bank,  62  Neb.  669.  for  an   amount    thereof    sufficient    to 

2.  California. —  In   Seymour   v.    Mc-  satisfy  the  judgment. 

A  voy,  121  Cal.  438,  it  was  held  that  the  Property  Exchanged  for  Corporate  Stock, 

income  of  a  trust  fund  created  by  will  — A  fraudulent  grantee  who  transfers 

cannot  be  appropriated  to  the  payment  the  property  received  in  exchange  for 

of  the  claims  of  the  beneficiary's  credit-  corporate  stock  is  liable  for  the  value 

ors,  where  the  effect  of  such  appropria-  of  such  property,  and  not  merely  for 

tion  would  be  to  defeat  the  trust.  the  shares  of  stock  taken  in  exchange. 

Hew  York.  —  A  judgment  creditor's  Varnum  v.   Behn,  63  N.  Y.  App.  Div. 

action  can  be  maintained  under  2  Rev.  570,  affirmed  171  N.  Y.  658. 

Stat.  N.  Y.  173,  174,  §§  38,  39,  super-  Payments  by  Grantee  for  Benefit  of  Prop- 

seded  by  CodeCiv.  Pro.  N.  Y.,g§  1871-  erty.  —  In     Cooper    v.    Friedman,    23 

1879,   to  reach   the  income  of  a  trust  Tex.  Civ.  App.  585,  it  was  held  that  a 

fund  only  when  the  same  was  created  fraudulent    grantee     cannot    recover 
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Fed.  Rep.  4;  Childs  r,  N 
Co.,  76  Fed.  Rep.  86;  G< 
Fed.  Rep.  327. 

463.    8.  See  Kruger 
Ga.  383. 

In  a  Suit  by  a  Trustee 


400.     6.  After-acquired  Property.  —  See  note  2. 

Vn.   EXHAUSTIOK    OF    OHDIITABT    LEGAL    Bl 

In  General  —  See  note  3. 
461.     See  note  i. 
463.     United  Stotes  Coortt.  —  See  note  I. 

463.  2.  Demands  Primarily  Enforceable  in  Equity. — 

464.  Enforoement  of  Trosts.  —  See  note  !. 

495,  3.  Blending  of  Law  and  Equity  in  One  Ju 
See  note  i. 

466.  4.  Hecessity  to  Becover  Judgment  at  Law  — 
ERAL.  — See  note  i. 

from  the  creditor,  or  charge  the  prop-  maintained  without  firs 

erty  with  taxes,  insurance,  or  interest  the  statutory  proceeding 

on  a  mortgage  debt  paid  by  him.  tary  to  the  execution. 

In  Daisy  Roller  Mills  v.  Ward,  6  N.  tier,  113  Cal.  429;  Cham 

Dak.  317,  it  was  held  that  the  payment  ing  House  v,  Turner-Fra: 

by  the  fraudulent  grantee  of  valid  ex-  Co.,  (Neb.  1902)  92  N.  W 

isting  incumbrances   on  the  property  Meyer   Boot,   etc.,   Co. 

did  not  entitle  him  to  hold  the  same  as  Co.,  11  S.  Dak.  620. 

security  for  the  amounts  so  paid.  463.     1.  See  Bid  well 

460.    8.  Sligh  V.  Shelion  Southwest-  Fed.  Rep.  362;  U.  S.  v, 
ern  R.  Co.,  20  Wash.  16;  Manhattan 
Trust  Co.  V,  Seattle,  etc.,  Co.,  19  Wash. 

493. 

3.  See  Huntington  v.  Jones,  72  Conn. 

45 ;  Silver  v.  Lee,  38  Oregon  508. 

461*      1.  District    of    Columbia,    — 

Droop  V,  Ridenour,  9  App.  Cas.  (D.  C.)  to  set  aside  fraudulent  c( 

95.  the  bankrupt,  it  is  imma 

Illinois.  —  Nordlinger  v.  Ostatag,  66  complainant  has  an  adc 

111.    App.   661.     Compare  Andrews   z/.  at  law,  equity  being  tfc 

Donnerstag,   70  111.  App.  236,  affirmed  remedy.     Cox  r.   Wall, 

171  111.  329  546. 

Iowa.  —  Cassady    v.    Grimmelman,  Nor   need   the  crediio 

108  Iowa  695;  Hill  V.  Denney,  106  Iowa  trustee     represents,    ha 

726;  Banning   v.   Purinton,    105  Iowa  their     legal    remedies. 

642.  Parker,  (Neb.  1902)  92  N 

Nebraska,  —  Missouri,    etc..    Trust  464.     1.  Early  Times 

Co.  V.  Richardson,  57  Neb.  617.  v,  Zeiger,  9  N.  Mex.  31. 

In   Thompson  v.   La   Rue,  59  Neb.  465.     1.  Iowa.  —  The 

614,  it  was  held  not  essential  to  the  jurisdiction  of  a  court  of 

maintenance  of    an    equitable  action  be    invoked   by  a  cred 

against   judgment  debtors  that  legal  remedies  at  law  have  b( 

remedies  be  first  exhausted  against  an  does  not  prevail  in  all  I 

indorser  on   the    instrument    merged  is  in  harmony  with  the 

into   the   judgment,   where    such    in-  thority.      Banning    v. 

dorser  was  not  a  party  to  the  original  Iowa  642,  citing  5  Ency 
action. 

New  Mexico,  —  See  Early  Times  Dis- 
tillery Co.  V,  Zeiger,  9  N.  Mex.  31. 

Oregon.  —  Fleischner  v,  McMinnville  rendered    before   a    crei 

Bank,  36  Oregon  553.  brought.     The  judgmer 

Pennsylvania,  —  People's  Nat.  Bank  dered  in  the  very  action 

V.  Kern,  193  Pa.  St.  59.  equitable  relief  is  asked 

IVisconsin,  —  Ellis    v.  Southwestern  v.  Jones,  72  Conn.  45. 

Land  Co.,  108  Wis.  313.  District   of   Colambia. 

Ezhanstloii  of  Bemedy  by  Supplementary  Washington     Beneficial 

Proceedings.  —  A  creditors'  bill  may  be  Assoc,  10  App.  Cas.  (D. 
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Pr.  465. 

466.      1.    Connectioat. 
necessary  that  a  judgn 


W/XV'A^X/A    X    \^A^»^ 


M^M.  M^M^%J9 


V    ^i^A« 


466.  sight  to  Trial  by  Jury.  —  See  note  2. 

467.  Sabrogstion  of  Party  Paying  Jndgmont.  —  See  note  2. 

469.    b.  Suns  to  Set  Aside  Fraudulent  Conveyances 
—  (i)  In  General.  —  See  note  i. 


In  Droop  v,  Ridenour,  9  App.  Cas.  fulfilled.  D.  A.  Tompkins  Co.  v, 
(D.  C.)  95,  the  defendant  in  an  action  Catawba  Mills,  82  Fed.  Rep.  780. 
at  law  absconded,  and  the  plaintiff  Meehaniot'  Lion. —  The  perfeclion  of 
thereupon  filed  a  creditors' bill.  Pend-  a  statutory  mechanics'  lien  upon  real 
ing  the  latter  proceedings  the  debtor  property  will  give  the  lienor  a  stand- 
returned  and  entered  an  appearance  ing  in  a  court  of  equity  for  the  purpose 
in  the  action  at  law,  and  it  was  held  of  setting  aside  a  fraudulent  mortgage 
that  he  was  entitled  to  a  stay  of  the  upon  the  premises.  Mahoney  v.  Mc- 
creditor's  action  until  the  delermina-  Walters,  3  N.  Y.  App.  Div.  248. 
tion  of  the  suit  at  law.  466.    2.  See  Early  Times  Distillery 

niinoii.  —  Austin  v,  Bruner,  i6q  111.  Co.  v.  Zeiger,  9  N.  Mex.  31;  Hudsoo 

178;     Detroit    Copper,    etc.,    Rolling  v.  Wood,  119  Fed.  Rep.  764. 

Mills  V.  Ledwidge,  162  111.  305;  Hughes  In  New  York^  in  an  action  brought 

V,    Link   Belt  Machinery   Co.,  95  III.  to  set  aside  as  fraudulent  the  transfer 

App.  323,  affirmed  195  111.  413;  Cotes  v.  by  a  debtor  before  his  death  of  an  in- 

Bennett,  84  111.  App.  33,  affirmed  183  terest  in  a  trust  fund,  the  foreign  ex. 

111.  82;  Austin  V.  Bruner,  65  III.  App.  ecutors  of  such  debtor,  who  are  properly 
301. 


made  parties  to  the  action,  are  entitled 
to  a  trial  by  jurv  as  to  the  existence  of 
an  indebtedness  from  the  testator  to 
the  plaintiff.  Montgomery  v,  Boyd, 
78  N.  Y.  App.  Div.  64. 

467*  8.  Gunn  v,  Orndorff,  (Ky. 
1902)  67  S.  W.  Rep.  372. 

Heoeitity  for  Payment  of  Judgment.  — 
A  surety  who  has  not  paid  a  judgment 
against  him  cannot  maintain  a  suit  in 
equity  to  set  aside  as  fraudulent  a 
conveyance  made  by  his  principal. 
Ellis  V.  Southwestern   Land  Co.,   108 


Iowa.  —  Smith  v,  Sioux  City  Nursery, 
etc.,  Co.,  109  Iowa  51;  Hunt  v.  John- 
ston, 105  Iowa  311. 

Kansas.  —  State  Bank  v.  Chat  ten, 
59  Kan.  303. 

Miisonri.  —  McCoy  v.  Connecticut  F. 
Ins.  Co.,  87  Mo.  App.  73;  Burnham  v. 
Smith,  82  Mo.  App.  35;  Wilkinson  t/. 
Goodin,  71  Mo.  App.  394. 

Nebraska.  —  Moore  v.  Omaha  L. 
Assoc.,  62  Neb.  497.  See  also  Fair- 
banks V.  Welshans,  55  Neb.  362,  hold- 
ing that  creditors  are  not  given  such  a    Wis.  313. 

lien  by  law  upon  the  assets  of  a  copart-  460.  1.  Colorado,  —  In  Livingston 
nership,  whether  it  be  solvent  or  insol-  v.  Swofford  Bros.  Dry  Goods  Co.,  12 
vent,  as  will  render  unnecessary  the  Colo.  App.  320,  it  was  held  that  mere 
reduction  of  their  claims  to  judgment  contract  creditors  could  maintain  a 
before  maintaining  a  creditors'  bill.  creditors*  bill  where  it  was  Qbown  that 

Hew  York.  —  Dittmar  v.  Gould,  60  a  judgment  and  execution  in  favor  of 
N.  Y.  App.  Div.  04,  holding  that  before  the  plaintiffs  would  have  been  fruitless 
a  judgment  creditor's  action  can  be  and  a  useless  and  unnecessaiy  expense, 
maintained  to  recover  the  surplus  of  Iowa.  —  Hill  v.  Denney,  106  Iowa 
the  income  of  a  trust  fund  created  by  726;  Ware  v.  Delahaye,  95  Iowa  667. 
a  third  party  for  the  beoefit  of  the  Nebraska.  —  Fairbanks  v.  Welshans, 
debtor,  it  is  absolutely  necessary  that  55  Neb.  362,  quoting  5  Encvc.  of  Pl. 
a  judcrment  at  law  be  recovered  against    and  Pr.  468. 

the  beneficiary  and  an  execution   re-        New  Jersey.  —  See  Bird  v.  Magowan, 
turned  unsatisfied,  although  the  debtor    (N.  J.  1898)  43  Atl.  Rep.  278. 
or  beneficiary  be  outside  of  the  juris-        New  Mexico. — Early  Times  Distillery 


diction  of  the  court;  Cornell  v.  Savage, 
49  N.  Y.  App.  Div.  429. 

Wiseonsin.  —  Ellis  v.  Southwestern 
Land  Co.,  108  Wis.  313;  Krouskop  v. 
Krouskop,  95  Wis.  296. 

Where  the  Answer  Admits  the  plain- 


Co.  V.  Zeiger,  9  N.  Mex.  31. 

North  Dakota.  —  See  Ingwaldson  v. 
Skrivseth,  7  N.  Dak.  388. 

Oregon,  —  Fisher  v,  Kelly,  30  Ore- 
gon T. 

Texas.  —  Herring-Hall-Marvin  Co. 


tiff's  claim,  the  requirement  that  there  v.  Kroeger,  23  Tex.  Civ.  App.  672, 
must  be  an  acknowledged  debt  as  a  wherein  it  was  held  that  creditors  may 
preliminary  to  bringing  the  action  is    bring  suit  to  subject  property  fraudu- 
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473.     Why  Jndgmest  Ii  Veoenary.  —  See  note  I. 
473.     See  note  2. 

(2^  As  Prerequisite  to  Obtaining  Injunction  — 
47«i.     (3)  Suits  to  Reach  Property  Fraudulently  I 
Name  of  Volunteer,  —  See  note  i. 

(4)  Statutes  Autfiorising  Suits  by  Creditors 
See  note  2. 

lently  conveyed  by  the  debtor,  lo  the  3544,  has  been  re-enacte 

payment  o£  their  debts,  without  having  Ala.  1896,  g  818. 

first  acquired  a  lien  thereon,  provided  A  judgment  creditor 

the  property  conveyed  or  transferred  is  **  a  creditor  without  a 

can  be  reached  by  garnishment  or  at-  Civ.  Code  Ala.  1896,  ^  81 

tachment.  Steele,  109  Ala.  563. 

Wisconsin,  —  Ellis   v.   Southwestern  The  existence  of  an  ad< 

Land  Co.,  108  Wis.  313;  French  Lum-  at  law  in  a  particular  ca: 

bertng  Co.  v.  Theriault,  107  Wis.  627;  the  creditor  of  his  reme 

Weber  v,  Weber,  90  Wis.  467.  statute.       Birmingham 

Umitations  of  Bole —Where  Judgment  Torrey,   121  Ala.  89;    V 

Is  Imponiblo.  —  Where  it  is  impossible  Marcus,  121  Ala.  187. 

f  :>r  the  creditors  to  obtain  a  judgment  A  bill  filed  under  this 

at   law,    they  may  sue  to  set  aside  a  code  has  none  of  the  fea 
fraudulent  conveyance  without  obtain- 
ing such  judgment.     Mueller  v.  Bruss, 
112  Wis.  406.     See  also   infra^  VII.  9 


I 


Rice 


V, 


of    discovery. 
Ala.  343. 

In  Freeman  v,  Pullen 


Insolvency  0/  Debtor  as  Excuse  for  Not    the  court,  const rning  I  hi* 


Whatever  may  have  be 
decisions,  we  regard  the 
that  this  statute  authoi 
contract  creditor,  withou 
a  bill  to  discover  or  subj 
ment  of   his  debt  any  p 


Exhaustittfr  Legal  Remedies, 

47^1.  1.  French  Lumbering  Co.  v. 
Theriault,  107  Wis.  627. 

New  York.  —  In  Whitney  v.  Davis, 
148  N.  Y.  258,  it  was  said  that  the 
principle  of  equitable  intervention  to 

annul  or  set  aside  transfers  of  a  debt-  has  been  fraudulently  cc 
or's  property,  for  being  fraudulent  as  debtor,  without  first  e: 
lo  his  creditors,  demands  for  its  appli-  legal  remedies  to  a  returi 
cation  an  adjudication  of  the  fact  of  whether  the  debtor  be  \\\ 
the  debt  and  that  it  shall  appear  that  See  also  Metcalf  v.  An 
an  execution  upon  the  judgment  is  in-  74,  no  Ala.  180. 
capable  of  levy  because  of  a  fraud u-  Conveyance  Need  Not  1 
lent  transfer  by  the  judgment  debtor.     Pass  Title,  —  This  statut« 

473.  8.  See  Frankfort  Deposit  fine  the  remedies  to  case 
Bank  v,  CafFee,  (Ala.  1902)33  So.  Rep.  erty  has  been  alienated 
152,  in  which  the  court  said:  **  The  ance  so  perfect  in  form  o 
rule  seems  to  be  settled  wiih  us,  in  to  pass  the  legal  title,  i 
a  suit  to  set  aside  a  fraudulent  con-  press  terms  the  jurisdictii 
veyance,  whether  it  be  constructively  to  fraudulent  attempts 
fraudulent  and  therefore  voidable  as  convey.  Little  v.  Sterne 
against  past  due  debts,  or  actually 
fraudulent,  and  voidable  as  to  future 
as  well  as  to  past  obligations,  that  the 
existence  of  a  debt,  for  the  payment  of 
which,  except  for  the  conveyance,  the 
property  transferred  could  be  made 
liable  to  creditors,  must  appear." 

8.  Hill  V.  Denney,  106  Iowa  726; 
Ellis  V,  L.  Hays  Saddlery,  etc.,  Co., 
65  Kan.  174. 

476.     1.  Hill  V,  Denney,  106  Iowa    the  attaching  creditors  ai 
72C.  the  mere   allegation   the 

8.  Alabama.  —  Civ.  Code  Ala.  1886,  g    existed  for  the  attachm 
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Setting  Aside   Writ  of 
Under  this  section  the 
file  a  bill  to  set  aside  a  \ 
ment    levied    upon    the 
the    debtor.     Collier   v. 
Schwartz    Shoe    Co  ,    i 
Comer  v.  Heidelbach,  10 

But  in  such  a  case  the 
averment  of  fraud  on  ih 
common  debtor  or  of  coll 


sufficient.     Builders,  eic. 

Supply  Co,     a 

V.   Monigomttv   First  Na 

.    Bant,  123     c 

Ala.   203;  Plasler  r.   Thr 

jne-Franklin     j 

Shoe  Co..  133  Ala.  360- 

And  a  b[ll  which  conUi 

nd  collusioii     v 

allegations  as  to  fraud  a 

need    not    aver    the    non 

cxisience   ol     n 

giounds  lor  the  atlachine 

t.     Hendec- 

son  V.  J.  B.   Brown  Co., 

25  Ala,  566.     c 

477.     naltwl  Kaxaa  Cmau.  —  See  note  6. 

c.  Suits  to  Subjfct  Property  Not  Reachable  by 
Execution — (i)  /«  ffc/Mra/.  —  See  note  7. 

47».     (2)  Under  Statutes.  —  See  note  I. 

d.  Suits  by  Creditors  of  Decedents  —  (i)  Admin- 
istration  Suits  Generally.  —  See  note  2. 

unsBiUGed  was  made  ■ 
precedent  to  the  right  to  lub- 
[o  a  judgment  lien;  but  ibis 
not  retroactive,  and  did   not 
apply  to  suits  already  began.     Burns 
HayB,44W,  Va,  503.     See  also  Hofl- 
an  p.  Fleming,  43  W.  Va.  76a. 
WIhmiuIi.  —  Laws  Wis.  icpt,  c,  207, 
infers   ihc   right  of   enfOTcemcnt  ol 
:30  Ala.  &04;     their  claims,  as  against  fraud  ulenccon- 
Woltierg.     127    A'*-     1^1     vcyances  followed  by  a  geacral  assign- 
"         ment,    upon   and  in  favor  of  coniract 
creditors,  and  no  prior  judgment  upon 
the  claims,   nor   resort  to  legal  reme- 
dies, is  demanded  to  establish  their  in. 
teiest.      In  ri    H.    G,    Aodiac  Co..  II7 
Fed.  Rep.  561. 

«T.  e.  Harrison  ...  Farmen'  L  .ft 
T.  Co..  (C.  C.  A.)  c)4  Fed.  Rep.  738;  D. 
side  A.  Tompkins  Co.  v.  Catawba  Mills,  B; 
pro-  Fed.  Rep,  780.  See  also  Childs  v.  N. 
L  re-  B.  Carlslein  Co.,  76  Fed.  Rep.  S6. 
act  7.  Michigan.—  jenks  v.  Horton,  m 
ved     Mich.  48. 

Otiahama.  —  ] 
GkU.  241. 

fViKentitt.  —  Hughes  v.  Hui 


See  also 


jutli 


;    Co.. 


Steiner  v.   Atlanta   Wood< 
IZ7  Ala.  361. 

ArkuiMa.  —  Euclid  Ave.  Nat.  Bank 
V,  judkins.  66  Ark.  486;  Davis  i: 
Arkansas  F.  Ins.  Co..  63  Ark.  412. 

Santnekj.  —  Act  March  16,  1896.  c.  7 
(Acts  1896,  p.  10),  changed  the  law  then 
in  (otce,  providing  that  a  creditor 
could  not  bring  an  action  to  set  aside 
•  fraudulent  conveyance  wilhoul  pro- 
curing an  attachment  or  having  a  re- 
turn of  nulla  bona.  Under  sai ' 
"any  party  who  may  be  aggi 
thereby  "  may  lile  a  petilion  in  equity 
to  set  aside  a  fraudulent  transfer  or 
conveyance.  Johnson  i/.  Bonfietd. 
(Ky.  1897)  40  S.  W.  Rep.  697.  See  also 
Locheim  v.  Evcrsolc.  (Ky.  1902)  70  S. 
W.  Rep.  661;  O'Kane  f.  Vinnedge. 
(Kv.  lc)-«)  ss  S.  W.  Rep.  711;  Dishman 
■.  Davidson,  (Ky.  !?97>  39  S.  W.  Rep. 


Melone, 


it6. 


Award  in  Llan  o(  Jndgmmt.  ~ 


table   E 


In  a 


515. 


arbitrate 
79  bill  witho 
rts     to   judgir 


ings  under  an  agreement  to 

It  first  reducing  the  demand 
;nt.  The  award,  regularly 
apparently  unimpeachable. 


Minbaippl.  —  See  Jones  j.  lonea 
Miss.  s6i,  holding  that  chancery  co 
cannot  take  cognizance  of  a  suit  si 
ing  10  have  the  damages  of  the  c 
plainant   arising   out   of   a  tort  ascer-    specc    of    both     its    validity    and    its 

conveyance  alleged  to  have  been  competent  jurisdiction  would  be.  San- 
fraudulenlly  made  for  the  purpose  of  born  v.  Maxwell,  iS  App.  Cas.  (D.  C.) 
defeating  the  complai 


Tean«UM.  — See  Shapira  i.  Paletz, 
(Tenn.  Ch.  tgoo)  59  S.  W.  Rep.  774: 
Bickford  v.  McComb,  88  Fed.  Rep.  428. 

We«  Vitflinia,  —  Code  W.  Va..  c,  139, 
^  7.  as  it  was  before  the  enactment  of 
Act  of  1891,  c.  95.  authoriied  a  suit  by  a 
judgment  creditor  to  subject  the  lands 
of   his   debtor   to   the 


479.  1.  Turrcnline  v.  Koopman. 
124  Ala,  zii,  holding  that  a  bill  by  judg- 
ment creditors  to  subject  to  the  satis. 
faction  of  their  judgment  an  equity  of 
redemption   in   lands  owned  by  their 

appear  that  legal  remedies  have  been 


vithoi 


the 
in  againstihe  del 


nof  a 


By    (he    Act  of    1891.    the    rule    was     enforcing  payment  of  the  debts  ol  a 


changed,  and  the  iss 


n  of    decedent   is   based   upon   the   general 
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481,    (2)  Fraudulent  Conveyances  by  Decedents.  — 

484.  e.  Suits  by  Creditors   of   Partnersf 

note  I. 

485.  5.  Reqniutes  and  Snffloienoy  of  Judgment  — 
ERAL.  —  See  note  2. 

487.     Dookoting  Judgment.  —  See  note  I. 

Sdgalarity  of  Judgment.  —  See  note  2. 

administration  of  the  estate,  and  when  (N.  Y.)  488;  Lilienthal 

the  jurisdiction  is  invoiced,  not  for  this  (C.  C.  A.)  92  Fed.  Rep.  7: 

purpose,  but  for  the  collection  of  one  Wisoonfin.  —  See  Allen 

complainan:'s  claim  only,  it  is  not  10  Wis.  226. 

be  exercised  in  the  absence  of  facts  4§4.     1.  Fairbanks  v. 

showing  that  the  ordinary  procedure  Neb.  362,  quoting  $  Ency 

at  law  for  the  collection  of  debts  and  Pr.  482. 

the  settlement  of  estates  of  decedents  485.    2.  Judgment  by 

is  not  applicable  or  should  be  super-  In  order  to  establish  legall 

seded.     A  bill   in  equity   by  a   mere  of  a  plaintiff  as  a  credit 

creditor  at  large  to  enforce  payment  of  maintain  an  action  to  set 

his  claim  will  not  lie  against  the  lega-  fer  as  fraudulent,  the  me 

tees  or  devisees  until  the  claim    has  of  judgment  by  the  defc 

been  established  by  law  or  admitted  by  after  the  execution  of  sai 

the  executors.     Loehnberg   v.  Loehn-  not  sufficient  without  sc 

her^,  63  N.  J.  Eq.  496.  tending  to  prove  the  ind 

4S1*     1.  In  Iowa,  where  an  admin-  the  part  of  the  defendan 

istrator  brings  an  action  against  the  v,  Docen,  50  N.  Y.  App.  1 

grantee  of  the  decedent  to  set  aside  a  Judgment  for  Costs  of  Foi 

conveyance  as  in  fraud  of  the  decedent's  Action.  —  Where  a  defend 

creditors,  it  is  not  necessary,  in  sup-  ment    creditors'    action 

port  of  such  an  action,  that  the  credit-  property  to  his  wife  dui 

ors  should  have  reduced  their  claims  dency  of  such  action,  ant 

to  judgment.     Mallow  v.  Walker,  115  judgment    is    subsequen 

Iowa  238.  against    him   for  costs  a 

New  Jersey.  —  See  Adoue  z/.  Spencer,  ments,  such  judgment  i 

5Q  N.  J.  Eq   231;  Rutherford  v,  Alyea,  basis  for  the  maintenance 

54  N.  }.  Eq.  411.  of  another  judgment  ere 

Hew  Tork.  —  The  Personal  Property  to  set  aside  such  transfer. 

Law  (Laws  N.  Y.  1897,  c.  417,  §  7)  pro-  7/.  Smith,  (Supm.  Ct.  Spec 

vides  that  a  creditor  of  a  deceased  insol-  (N.  Y.)  564. 

vent  debtor,   having  a  claim   against  4§7.     1.  Kew    York.  — 

the  estate  of  such  debtor  exceeding  the  judgment  has  been   docl 

amount  of  one  hundred  dollars,  may,  county  of  the  debtor's  re 

wiihoutobtaining  judgment  upon  such  an  execution   has   been 

claim,  for  the  benefit  of  himself  and  satisfied,  it  is  not  necess; 

other     creditors     interested     in    such  docketed   in  another  cou 

estate,  maintain  an  action  to  set  aside  that  a  judgment  creditor' 

a  conveyance  or  transfer  of  personal  be  maintained  to  set  asi( 

property  made   in   fraud  of  creditors;  ance  of   real   property  in 

and  the  claim  of  such  creditor,  if  dis-  county.     Lanahan  v.  Caff 

puted,  may  be  established  in  such  ac-  App.  Div.  124. 

tion      Montgomery  v.  Boyd,  78  N.  Y.  8.  Wooten  v.  Steele,   i» 

App.  Div.  64.  Central    Nat.    Bank   v.    ( 

The  fact  that  a  creditor  has  placed  Mich.  488;  Maddox  v.  Si 

his  claim  in  judgment    will    not  pre-  Tex.  483:  Thomson  v.  Ci 

elude  him  from  maintaining  an  action  Rep.   327.     Compare  Steve 

under  this  statute.     Rosselle  v.  Klein,  man,   68    111.   App.    549; 

42   N.    Y.   App.    Div.    316.      See  also  Lamb,   loi   Ky.  727:  Schi 

National  Bank  v.  Thurber,  (Supm.  Ct.  (Minn.  1903)93  N.  W.  Rej 

Spec.  T.)  39  Misc.  (N.  Y.)  13;  Nill  v.  When     the     Judgment 

Phelps,  (Supm.  Ct.  Spec.  T.)  20  Misc.  Merely,  and  not  absolutely 

875 
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487,     SarHoa  tt  ?ro«N«.  —  See  note  3. 
489.     Donumoir  ot  Jndgmaiit.  —  See  note  I. 

b.  Decrehs  in  Equity.  —See  note  2. 
Dmtm  foe  AUB10117.  —  See  note  3. 
491.    c.  Foreign  Judgments  and  Judgments  of  United 
States  Courts  —  (1)  Foreign  Judgments.  —  Sec  note  i. 
403.     United  SUtM  Oonrti.  —  Sec  note  i. 

(2)  Judgmenls  Rendered  by    United  States    Courts.  — 
See  note  2. 

403,  6.  Issnance  of  Ezeontlon  and  Betnm  of  ITallii  Bona — a. 
Generally.  —  See  note  i. 

403.     AUm  EsMDtlou.  —  Sec  note  i. 

407.  b.  Suits  to  Set  Aside  Fraudulent  Conveyances 
—  (l)  III  General  —  la  One  Lin«  of  Dmsiiloiu.  —  See  note  I. 

sufficienl  foundaiion  for  a  bill  in  aid  of  3.  Jadgment  of  Dlfforait  District.  —  A 

execution.      Grilfin    v.    McGavin,    117  federal    court    will     not    enleiuia    ■ 

Mich.  373.  credilurs'  bill  based  upon  a  judgment 

4ST,     S.  BtrvlM  upon  Ona  of  Tvo  Put-  cniered  b;  a  federal  court  of  another 

nen,  when  followed   bj  ihe  relutn  un-  district.     Union    Trust  (ki,   p.  Bokor. 

satislied  of  executions  aRainsl  the  lirm,  89  Fed.  Rep.  6. 

tssumcienitoauthorizelhebringingor  493,     1.  BiU  in  Aid  of  Szaention.— 

a  subsequent   creditors'  BClion   to  set  In  Michigan  a  bill  in  aid  of  execution 

aside   a  general   assignment   by   both  need  not  show  an  execution  returned 

partners.     King  v.   Baer.  (Supm.   Cl.  unsalislied.     Wilson   v.   Addison,   127 

Spec.  T.)  31  Misc.  (N.  Y.)  308.  Mich.  680;  Hodge  v    Grav,  110  Mich. 

499.     1.  Sec    Miller   v.    Mclone,  11  O54. 

Okla.  341.  holding  that  where  the  statu-  Bill  to  EnfOroe   Jodgnient  Lita.  ^  In 

lory  period  has  run  between  the  date  W/st  Virginia,  a  bill  to  enforce  a  judg;- 

of   the   last   execution    issued   on   the  ment  lien  must  stale  that  a  nrit  of  Her! 

judgment,  and   the  lime  of  suin^  out  facias  has  been  returned  "  No  propeity 

another  execution  thereon,  such  judg.  found."  or  thai   no  execution  has  is- 

menl  becomes  dorm  ant,  and  a  creditor's  sued  within  two  years  from  the  dale  of 

bill  cannoi  be  maintained,  the  judgment.     This   is  not   required 

2.  Clement  v,  Oceana  Circuit  Judge,  as  to  judgments  of  date  before  the  act 

Ml)  Mich.  605,  titins  5  Encyc.  of  Pl.  of  March  13,  1891.     Dunfee  i'.  Childs, 

AND  pR.  489,  and   holding   that  a  de-  45  W.  Va.  155. 

ticiency    decree     against     mortgagors  499.      1.    When     Bnpploneiital    BUI 

may  be  made  the  basis  of  a  creditors'  Bhovt     Aftor-aoqolnd    Property.    —   In 

bill.  Newlove  v.  Pennock,  123  Mich.  s6o,  it 

9,  Wetmare  v.  Welmore.  149  N.  Y.  was  held  that  where  the  original  bill 
520,  holding  that  a  wife  who  has  been  showed  the  return  of  an  execution 
awarded  alimony  undei  a  iudgmenl  of  unsati-itied,  and  a  supplcmenial  bill 
divorce  Is  such  a  judgment  creditor  of  was  filed  from  which  it  appeared  that 
her  husband  as  will  entitle  her  to  main-  the  defendant  had  since  acquired  prop- 
tain  an  action  in  equity  to  subject  the  eriv  against  which  an  execution  might 
surplus  of  a  testamentary  trust  fund  be  issued  and  which  prayed  for  a  dis- 
created  for  the  benefit  of  her  husband,  covery.  the  court  had  jurisdiction  to 
over  and  above  what  is  necessary  for  entertain  the  latter  bill,  although  no 
his  suitable  support  and  maintenance,  subsequent  execution  had  been  issued 
to  Ihe  payment  of  Ihe  alimony  both  and  altbough  the  complainant  had  a 
accrued  and  to  accrue.  complete  remedy  at  law. 

491.    1.  SeeLilienthal;/.  Drucklieb,  497.      I.    Diitriot   of    ColninbU.   — 

80  Fed.  Rep   562.  Droop  -u.  Ridenour,  g  App.  Caa.  {D,  C.) 

493.     1.  See   Harnett  v.   East  Ten-  95. 

nessce.  etc.,  R.  Co.,(Tenn.   Ch.   i8t)SJ  MiohlgM.  —  Gtenell    p.    Ferry,    no 

48  S.  W.   Rep.   819;  Bidwell   v.    Huff,  Mich.  363,  holding  that  the-filingof  » 

103  Fed.  Rep.  361:  Alkire  Grocery  Co.  supplemental    bill,    setting    for&  the 

V.  Ricbesin,  91  Fed.  Rep.  70.  Issue  of  an  alias   execution  after  suit 
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SOI.     Oth«r  Authorities.  —  See  note  I. 
•I03.     Under  Statutes.  —  See  note  I. 

(2)  Fraudulent  Conveyances  of  Personal  j 
See  note  2. 
•I04.     See  note  i. 


Brown  v.  John  V.  Farwe 
Rep.  764. 
501  •     \,  Geofgia.  —  La 


Oregon.  —  Matlock  v. 
gon  516,  holding  that  a 
file  a  bill  as  soon  as  he  1 


brought    and    its    return    unsatisfied,    as  to  the  classes  of  cases 
gives  no  jurisdiction  to  the  court.  levy  and  return  of  an  e 

Xinnesota.  —  Spooner  v.  Travelers  Is  not  indispensable  tc 
Ins.  Co.,  76  Minn.  316,  citings  Encyc.  nance  of  a  creditors*  act 
OF  Pl.  and  Pr.  498. 

Vehraaka. —  In  Howard  v.  Raymers, 
(Neb.  1902)  89  N.  W.  Rep.  1004,  it  was 

held  that  where  an  execution  has  been    Co.  v,  Steinhardt,  (C.  C 
levied   upon  a  fraudulently  alienated     Rep.  614. 
piece    of     real    estate,    an    execution        Kansas.  —  Metzger    z 
creditor  is  entitled  to  proceed  at  once    Kan.  App.  374. 
to  set  aside  the  fraudulent  conveyance        Louisiana.  —  See  Dabe: 
and  enforce  the  lien  of  execution.     See     104  La.  781. 
also   Plattsmouth  First  Nat.  Bank  v.        New  Jersey,  —  See    T 
Gibson,  60  Neb.  767.  brecht,  56  N.  J.  Eq.  499. 

Hew  York.  -—  Baker  v.  Potts,  73  N. 
Y.  App.  Div.  29  [citing  Adsit  v.  Butler, 
87  N.  Y.  585],  holding  that  the  rule 
that  the  judgment  creditor  must  make  specific  lien  upon  the  prof 
a  ^i'ffa^t/^  endeavor  to  collect  his  judg-  the  lien  be  obtained  b) 
ment  against  all  the  judgment  debtors  judgment,  or  the  issuing 
before  filing  a  creditors'  bill,  obtains  tion.  See  also  Fleischnc 
only  when  the  judgment  debtors  are  ville  Bank,  36  Oregon  55. 
all  liable  in  an  equal  degree,  and  not  Wiaoonsin.  —  Level  Lai 
when  one  is  merely  a  surety.  v.  Sivyer,  it2  Wis.  442,  v 

In  Scbwarzschild,  etc.,  Co.  v.  said  that  the  holder  of 
Mathews,  39  N.  Y.  App.  Div.  477,  it  which  is  not  yet  a  lien,  i 
was  held  that  a  judgment  creditor  may  aside  fraudulent  conveya 
bring  an  action  in  equity  to  remove  lien  may  attach,  must  ge 
alleged  fraudulent  obstructions  to  a 
levy  under  an  outstanding  execution 
issued  upon  a  judgment  in  favor  of  the 
plaintiff  against  the  judgment  debtor; 

and  the  rights  of  the  plaintiff  in  such  fraudulent  or  invalid  obs 
an  outstanding  execution  are  not  de-  ing  in  the  way  of  its  enfoi 
feated  by  his  inability  to  bring  his  case  out  such  preliminary. 
to  trial  within  the  statutory  time  for  503.  1.  Alabama. — Un 
returning  the  execution.  See  also  Ala.  (1896),  §  818,  a  judgn 
Home  Bank  v.  Brewster,  15  N.  Y.  App. 
Div.  338. 

Wisooniin.  —  Mueller   v.  Bruss,    112 
Wis.  406,  holding  that  where  it  is  im-    debt    any    property   whi 
possible  for  the  creditors  to  obtain  a    fraudulently  transferred 
judgment  against  the  debtor,  they  arc     to   be   fraudulently  conv 
excused  from  the  requirement  as   to    debtor.      Henderson    v. 
execution  and  return;  Ellis  v.  South-     Bank,  123  Ala.  547:  Woe 
western  Land  Co.,  108  Wis.  313;  French     109  Ala.  563;  McClarin 
Lumbering  Co.  v.  Tberiault,  107  Wis. 
^^27;  Krouskop   V.  Krouskop,  05  Wis. 
296  [the  two  cases  last  cited  following 
Gilbert    v.    Stockman,   81    Wis.  602]; 
Weber  v.  Weber,  90  Wis.  467. 

United  SUtet  Goarti.  —  See  Schofield 
V.  Ute  Coal,  etc..  Co.,  (C.  C.  A.)  92 
Fed,  Rep.  269,  for  a  general  discussion 


and  show  the  issue  and  i 
turn  of  an  execution;  bu 
a  specific  lien,  by  judgon 
wise,   may   maintain   sui 


without  a  return  of  null 
issuance  of  execution,  me 
bill   to  subject  to  the  pa 


109  Ala.  571. 
9.  See    Hall  v.  Nash, 

554. 

64M.     1.  See  O'Brien 
loi   Iowa  40,  in  which  c 
the   point  is  not  decided 
that  numerous  authoriti 
there  must  be  a  return  oi 
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N.  Y.  256,  in  which  ca; 
fraudulent  transfer  of  r 
tween  nonresidents  of  t 
prevented  the  levy  of  a 
against  the  judgment  de 
court  held  that  this  fa< 
special  circumstance  au 
maintenance  of  an  equiti 
set  aside  such  transfer 
rendering  of  judgment  : 
ment  action;  and  it  was 
that  the  only  authority  f 
tenance  of    such   an   act 


593.     10.  Vonreflddenoe  of  Debtor  as  Exciue  for  Not  ! 
Legal  Semedies.  —  See  note  2. 
53S.     11.  Suits  by  Attaching  Creditors.  —  See  note 
531.    vm.  DuTT  OF  Cbebitob  to  FIB8T    Resoi  I 

LATEBAL  SECTTRITIEB.  —  See  note  I . 

IX.  Pasties  —  1.  Complainant  —  a.   In  G 
See  note  2. 

loiva, — O'Brien    v,   Stambach,    loi     interpose  in  aid  of  an  atta(  * 
Iowa  40.  even   where  no  specitic 

Nebraska^ — Selz    v.     Hocknell,     63    gained,  and  10 (j^rant thee  | 
Neb.  503.  demanded,    if    special    (  1 

Oregon,  —  Fleischner  z^.  McMinnville     exist  which  require  such 
Bank,  36  Oregon  553,  citing  5  Encyc.     interposition.     Whitney 
OF  Pi.,  and  Pr.  521. 

Bankraptey  of  Debtor.  —  Si  nee  no  j  udg- 
ment  can  be  obtained  against  a  bank- 
rupt pending  the  bankruptcy  proceed- 
ings, on  any  debt  covered  by  such 
proceedings,  if  the  bankrupt  fraud u- 
lenily  transfers  property  pending  such 
proceedings,  his  creditors  may  sue  to 
set  aside  the  conveyance  without  first 
having  an  execution  issued  and  re- 
turned. Mueller  v.  Bruss,  112  Wis. 
406 

533.    2.  Diatriot  of  Columbia.  --In 
Sapplee  Hardware  Co.   v.  Driggs,  13    judgment  is  that  confer 
App.  Cas.  (D.  C.)  272,  i(  was  held  that    attaching  sheriff  in  the  > 
if  one  of  two  joint  debtors  is  insolvent     fendant  served  without  tl 
and  the  other  removes  from  the  Dis-    publication,   when,   unde 
trict,  leaving  no  assets  but  an  equita-     Pro.  N.  Y.,  §  655,  subdiv 
ble  interest  in  certain  real  estate  in  the    fendant  has  not  appeared 
District,  a  creditors'  bill  may  be  main-    (otherwise    than    speciall 
tained  without  the  creditor  having  re-    made  default." 
covered   a   judgment.     Distinguiskini^        Oregon. —  Bennett  z/.  Mi 
Hess   V.    Horton,  2  App.  Cas.  (D.  C.)    gon  339. 
81.     See   also   Droop  v.    Ridenour,    9        Appointment  of  Beoeiver. 
App.  Cas.  (  D.  C.)  95.  ing    creditor    whose   claii 

Vow  York. —  In  Patchen  v,  Rofkar,     judgment  is  not  entitled 
12  N.  Y.  App.  Div.  475,  and  52  N.  Y.     pointed  a  receiver  of  att 
App.  Div.  367,  holding  that  where  one    alleged  to  have  been  con' 
who  has  made  an  assignment  for  the    debtor  to  defraud  his  crc 
benefit  of  his  creditors  leaves  the  state     v,  Denney,  106  Iowa  726. 
and    renders     it    impossible    for    his        531.     1.  O'Brien   v.  Si 
creditor  to  secure  a  personal  judgment     Iowa  40,  citing  5   Encyc. 
ai^ainst  him  wiihln  the  state,  a  creditor     Pr.  530,  and  holding  that 
may,  since  he  has  no  remedy  at  law    not  required  to  go  out  of 
which  he  can  pursue  or  exhaust,  main-     enforce  their  claims  agai 
tain   an  action   in  equity  against  the    of  the  judgment  debtor  be 
assignee  to  set  aside  the  general  as-    ing    against  some  of   hi: 
signment  and  to  reach   the  assigned    grantees  to  subject  real  es 
property  for  the  payment  of  his  claim,     in    the   state  and   county 

5!i5.  1.  In  Vow  York  the  rule  is 
well  settled  that,  until  after  the  re- 
covery of  judgment  and  the  issuing  of 
execution,  no  equitable  action  can  be 
maintained  by  an  attaching  creditor  to 
set  aside  fraudulent  transfers  or  to 
reach  equitable  assets.  But  a  court 
Qf  equity  is  not  withoqt  jurisdiction  to    lent  conveyance  l^y  the  de 
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judgments  were  obtained 
Travelers  Ins.  Co.,  76  Min 
5  Encyc.  of  Pl.  and  Pr.  5 
2.  Soito  to  Set  Aside  Fn 
▼eyanoet.  —  An  Assignee 
claiming  under  an  assi^ 
cuted  after  the  execution 


l,JVCA/J  /  t/rtO     Oll^l^^. 


533.  AMlpiM  of  jBdgBMt.  —  See  note  i. 

534.  b.  When  Bill  Must  Be  Filed  in  Behalf  of  All 
Creditors  — (i)  Suits  Inter  (^kw5.  —  See  note  i. 

maintain  a  creditors'  bill  to  set  aside 
■uch  conveyance.  Kaufmao  v.  BuTChi- 
nelt.  15  Colo.  App.  510. 

An  Adminiitralor  may   maintain  an 


iisidc  . 


ivcyac 


by  his  intCBtale  in  fraud  of  the  lalter'i 
creditors.  Mallow  v.  Walker.  115  Iowa 
B38;  Webbw.  Atkinson.  134  N.  Car,  447. 

Bill  by  Bank  AgainsI  Ac(iimmi>dalii>H 
Indorsfr,  —  A  bank  which  has  reduced 
to  judgment  an  indorsed  nole  dis- 
counted by  il  i*  such  a  ctEditor  o(  the 
accommodation  indorser  as  will  enlille 
it  to  maintain  an  action  to  sec  aside  a 
transfer  of  property  by  sucti  indorser, 
although  thft  transfer  was  made  when 
the  liability  of  the  indorser  was  only 
contingent.  Citiiena'  Nat,  Bank  v. 
Fonda,  <Supm.  Ct.  Tr.  T.)  r8  Misc. 
(N.  Y.)ii4. 

Bill  by  Binifinary  of  Trust.  —  An 
action  may  be  brought  to  require  h 
wife  10  account  (or  property  conveyed 
lo  her  by  lier  husband  wilh  an  alleged 
■  T   to   defraud    lh(    '         '   '      ' 


the' 


and 


eof  tl 


A  Trttttte  in  BaHkmfUy  may  main- 
tain an  action  either  in  a  federal  or  in 
a  state  court  10  set  aside  fraudulent 
conveyances  by  Ibe  b^nktupl.  Schmid 
V.  Daht.  (Minn.  1903)  93  N.  W.  Rep. 
665;  Norcross  v.  Nalhan,  99  Fed.  Rep. 
414:  Cox  V.  Wall,  99  Fed.  Rep.  546; 
Lehman  c  Cro?by,  99  Fed.  Rep.  541. 
See  also  Mueller  v.  Bruss,  lia  Wi^. 
406,  wherein  it  was  held  that  a  trustee 
in  bankruptcy  may  sue  to  set  aside  a 
fraudulent  conveyance  by  ihe  bank- 
rupt, provided  he  has  not  sufficient 
assets  in  his  hands  to  utisFy  the 
claims  of  the  creditors;  Sheldon  v. 
P*rker.  (Neb.  1902)  92  N.  W.  Rep.  913. 
wherein  it  was  held  that  an  assignee 
in  bankruptcy  may  proceed  to  recover 
the  interest  of  the  bankrupt  in  property 
conveyed  by  him  to  defraud  his  credit- 
ors, whether  the  creditor  was  in  a 
position  t3  attack  the  transfer  or  not. 

Claimant  in  Trr/.  —  A  person  hav- 
ing a  claim  for  damages  arising  from 
a  creditor  of  the  tortfeasor. 


bill  tl 


indAli 


Dunham.  (Supm.  Ct.  Spei 
(N.  Y.)  2^a. 

A  IVi/e  Suing /••r  Divor. 
may  maintain  an  action  to  set  astdi 
conveyance  made    by  her  husband 
defeat  her  tights.      Hallr.  Hai 
7  Colo.  App.  474;   Harrington 
son.  7  Colo.  App.  4S3. 

A  Sukstijuent  AUrlga^et  of  a  fraudi 
lent  grantor  cannot  attack  thi 


•TfS. 


1  the   t 


of   beii 


for  the  debt  forming  ihi 
of  the  mortgage.  Boi 
5;N,  J,  Eq.  531, 

Bill  by  Ijindlord.  —  W 
existing  continuing    li: 
part  of  a  tenant  to  pay  1 
a  tease,  this  condition  consiiiuies  me 
landlord  a  creditor  who  has  a  standing 
ti  attack  a  conveyance  by  the  tenant 
of  her  property  as  fraudulent.    O'Brien 
v.  Whigam,  g  N.  Y.  App.  Div.  113. 

A  Rrcriver  in  Prtirrtdings  SuppUmtnlal 
to  F.xfcutian  represents  the  judgment 
creditor  10  the  extent  necessary  to  bring 
actions  in  Ihe  nnliire  of  a  creditors'  bill 
to  set  aside  fraudulent  transfers. 
Stephen'  v,  Merlden  Briunnla  Co,, 
160  N.  Y.  (78;  Reynolds  r,  ,*:ina  L. 
Ins.  Co.,  160  N,  Y.  635;  Ward  v.  Pelrie. 
»S7  N.  Y.  301, 


a  fraudulent  conveyant 
eculed  by  such  tortfeasor.  Gunn  v. 
Hardy,  130  Ala.  64a;  Carbiencr  v. 
Montgomery,  97  Iowa  659;  Mclnnil 
•/,  Wiscassetc  Mills,  78  Miss.  53. 

S33.  1.  Sec  Wimpfheitner  v.  Per- 
rine.  61  N.  j.  Eq.  136. 

934.     1.  Seymour  w,    McAvoy,  ui 
Cal.  433.      Compart  Maddox  c.  Lanier. 
107  Ga,  39t,   wherein  il  was  held  that 
onvey-    "one  or  more  creditors,  representing 
reditor    one-third  in  amount  of  tbe  unsecured 
oration     debt  "  of  an  insolvent  trader,  are  neces- 
mover.     saiy  parties  in  the  proceeding  instituted 
against   him   under  the   provisions  of 
reisan     Civ.  Code  Ga.,  fe  a7l&. 
in    Ihe        Proparty  HslJl  In   Trait,  —  In   a  suit 
.red  by     by  judgment  creditors  to  subject  prop- 
ies  the     erty  held   in   trust,  the  trustees  of  the 
mding    several  deeds  of  trust  and  all  the  credit- 
tenant    ors   therein    named    should   be   made 
parMcs,     Carnahan  c.  Ash  worth,  (Va, 
r8i>8}  31  S.  E.  Rep.  65. 

In  Wart  TlrglBia.  — Though  a  suit 
is  brought  by  one  judgment  creditor 
only,  to  enforce  the  lien  of  his  judg- 
ment, and  though  il  does  not  make 
other  judgment  creditors  parties,  and 
though  il  is  not  in  terms  a  suit  tor  the 
benehi  of  the  plainiifT  and  other  judg- 
ment creditors,  yet  the  court  may  rnakA 
Itaiultfor  all  lleaora  byo'    '" 
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Vol.  V.  CREDITORS'  BILLS. 

<I3JS.    See  note  i. 

(2)  Suits  by  Creditors  of  Decedents.  —  See  n 

536.  See  note  i. 

537.  c.  Joinder  of  Creditors.  —  See  note  i. 

538.  See  notes  i,  4. 

account  of  all  liens  to  be  taken,  or  on  be  conveyed  by  their  cot 

a  reference  to  convene  lienors  any  may  Brooks  v.  Lowenstein,    * 

prove  their  liens.     Upon  such  order  to  Steiner  Land,   etc.,   Co. 

convene  lienors  the  suit  becomes  one  Ala.   546;  Steiner  v.   Pat 

for  the  benefit  of  all  presenting  liens,  357. 

though  no  mention  of   such  liens  be  All   Keed    Hot   Beooverj 

made  in  the  bill.     Dunfee  v.  Childs,  45  that  unless  all  the  comf 

W.  Va.  155.  recover  none  can  has  no  1 

United  States. --In  Childs  v.  N.  B.  a  creditors*  bill  filed  by 

Carlstein  Co.,  76  Fed.  Rep.  86,  it  was  creditors  of  a  common  d 

held  that  a  creditors'  bill  should   be  derson  v.  J.   B.   Brown  < 

brought  for  the  benefit  of  the  com-  566. 

plain  ant  and  all  other  creditors  simi-  539.    1.  Olijeetion  for  1 

larly  situated    who  may  come  in  and  An  objection  that  a  bill 

become  parties  to  thie  cause  and  present  creditors  10  subject  the  ( 

their  rights.  terests  of  the  debtor  is  61 

It  Is  Optloaal  with  tbo  CompUdiiaat.  —  of  *' all   creditors"   inste 

Anderson    v.    Mossy    Creek    Woolen  lien  creditors  *'  is  not  well 

Mills  Co.,  100  Va.  420.  only   lien  creditors    were 

A  Beceivor  Appointed  in  Sapplementary  become  parties  to  the  suit 

Ptooeedings  ma/  maintain  a  judgment  son  v.  Maxwell,  100  V'a.  i( 

creditors'     action     in    behalf    of    the  Enforoing    Contribntion. 

creditors  whom  he  represents,  to  set  general  creditors'  bill  filed 

aside  a  fraudulent  conveyance  without  the  complainant   and  otli 

joining   other    creditors.      Stiefel    v,  desiring  to  come  in  and  < 

Berlin,  28  N.  Y.  App.  Div.  103.  the  costs,  an  order  may  be 

535.     1*  See  Dobbins  v.  Coles,  (N.  court  directing  such  credi 

i.  1898)45  Atl.  Rep.  442;  D.  A.  Tomp-  proved  their  claims  and  th 

ins  Co.  V,  Catawba  Mills,  82  Fed.  Rep.  to  share  in   the  proceeds 

780.  to  contribute    towards    tl 

2.  Spencer  v.   Goodlett,    104    Tenn.  thereof,  even   though   so  1 

648:  Allen  V.  McRae,  91  Wis.  226.  creditors   were  originally 

ff36.    1.  Creditors  or  Personal  Sepre-  fendant.     Chick  v.  Norths  1 

•onUtives  as   Party    Complainant.  ~  In  Co.,  118  Fed.  Rep.  933. 

California^    where   the  grantee   in   an  4.  Joinder   of    Attaohing 

alleged    fraudulent    conveyance    exe-  Kansas,  —  In  an  action   I  ; 

cuted  by  a  decedent  is  the  decedent's  creditors  to  subject  land 

executor,  the  creditors  of  the  decedent  ment  debtor,  the  title  to 

may  themselves  sue  to  set  the  convey-  the  name  of  his  wife,  to    I 

ance  aside,  such  a  condition  of  affairs  of  their    judgments,   a  c 

not  being  a  statutory  cause  for  the  re-  has  obtained  an  attachn'  ! 

moval  of  the  executor,  and  the  credit-  has  not  reduced  his  claim 

ors   being  therefore    without  remedy  is  a  proper  party  plaintifi 

unless  allowed   to  sue  in   their  own  Simon,  57  Kan.  385. 

names.     Emmons  v.  Barton.  109  Cal.  Abandonment  of  Bait  by  P  ! 

663.  the  original  bill  in  a  sui 

537.     1.  Ferst  V.  Powers,  64  S.  Car.  Stat.   Ky.  (189:^),  §  1910, 

221,  citin^^   5   Encyc.  OP  Pl.  and  Pr.  prefereniial  acts,  inures  1  1 

536-538.     See  also  Armstrongs.  Dunn,  of  all  of  the  creditors,  an) 

143  Ind.  433;  Marx   v,  Meyer,  50  La.  the  right,  before  the  dis  1 

Ann.   1229;  Morehouse  v.  Kissam,  58  suit,  to  come   in   and   pr  \ 

N.  J.  Eq.  364.  judgment,    not  withstand!  1 

Simple  Contract  and  ladgment  Creditors  that   the  original  plainiii 

may  join  In  a  bill  to  reach  property  doned  the  suit.     Slusher  ; 

fraudulently  conveyed  or  attempted  to  son,  loi  Ky.  594. 
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S39.     SdIU  to  B«Mk  Eqnluble  IntaretU.  —  See  note  I. 

2.  Defendant  —  a.  In  General.  —  See  note  2. 
940.     See  note  i. 


539.  1.  ThsTa  Boma  of  tlu  FlaliltlA 
HftTB  Sot  ExhkMtad  TbalT  SemadlMkt 

Lav,  Hnd  tbe  others  hive  an  inlcrest 
only  in  Ihe  surplus  of  the  fund  sought 
to  be  reached  after  tbe  paymenl  of 
claims  of  the  former,  [here  ie  a  mis- 
joindei.  Hughes  f.  Hunnei,  91  Wis. 
116. 

S,  Darii  v.  Chase,  (lod.  1903)64  N. 
E.  Rep.  88;  Smlser  v.  Stevens-Wolford 
Co..  (Ky.  1898)  45  S.  W.  Rep.  357; 
Benson  f.  Snyder,  42  W.  Va.  313. 

OMtols  Qua  Trnit«iit  of  a  resulting 
Irasi  in  land  must  be  made  formal 
parties  to  a  creditors'  bill  to  subject 
such  land  to  the  payment  of  the  trus- 
tee's debts,  notwithstanding  Cude  W. 
Va.  iBgl,  c.  139,  p,  883,  providing  for 
the  convention  of  lienholdels  by  publi- 
calion.  Marshall  v.  Halt,  42  W.  Va. 
641. 

In  t.  Bolt  to  Bflt  Adde  a  ColliulTe  At- 
Uohmmt,  the  sheiif!  who  levied  [he  al- 
Iichment,  if  he  has  possession  of  the 
properly  sought  to  be  reached,  is  a 
necessary  partv  defendant.  Plaster  v. 
Thtone-Franltlin  Shoe  Co.,  123  Ala. 
360. 

Enfcrvliig  Liability  of  Stookholdns.  — 

Thr  Corporation  and  Us  SloekAoliUrs  Are 
Necitsary  Partus  in  a  creditors'  suit  to 
enforce  the  individual  liability  of  the 
stockholders.  Elkhart  Nat.  Bank  v. 
Northwestern  Guaranty  Loan  Co.,  (C. 
C.  A.)  87  Fed.  Rep.  352. 

Whirl  tkt  Corporation  Is  Foreign  to 
the  district  of  the  federal  court  in 
which  the  action  is  brought,  it  cannot 
be  joined  as  a  party,  and  the  bill  must 
be  distnissed.  Ellthart  Nat.  Bank  f. 
Nonhnestein  Guaranty  Loan  Co.,  (C. 
C.  A.)  37  Fed.  Rep.  35a- 

BMeivw  of  Sent*  and  Praflt*.  —  In  a 
suit  by  jadgm< 


f  real  estate  as  fraudu- 


wblch  no  accounting  for 
and  profits  is  asiied,  it  is  not  necessary 
to  bring  in  as  a  party  defendant  a  re- 
ceiver of  Che  rents  and  prohts  of  such 
real  estate,  appointed  long  after  the 
conveyance  was  made  and  in  an  action 
to  which  none  of  the  plainliSs  in  the 
creditors'  suit  were  parties.  Daisy 
Roller  Mills  v.  Ward,  6  N.  Dalt,  317. 

CoaTsntiou  of  Lionlioldai  —  West  Vli- 
fliila  Btatnt*.  —  Specific  lienors,  such 
a*  vendors  holding  liens  by  executory 
contract,  reserv*tloo  in  a  deed,  attach- 


ment, mortgage,  or  legacies  charged  by 
will,  must  be  made  formal  parties.  H 
not  made  such  parties,  tfaey  are  not 
bound  by  a  convention  of  lienors  by 
publication  of  notice  10  licnholders 
under  Code  W.  Va.,  c.  139,  ^s  7. 
Benson  v.  Snyder.  43  W.  Va.  333. 

k  Tnataa  who  holds  the  legal  title  to 
an  estate  bequeathed  10  him  for  the 
benefit  of  another  is  a  necessary  parly 
defendant  lo  a  suit  by  creditors  of  the 
beneficiary  to  reach  the  lalter's  Interest 
in  such  eatale.  Bryan  v.  May,  9  App. 
Cas.  ID.  0383. 

AidgnMi  of  Equitable  InUmtti.  — 
Where  a  principal  conveys  to  his  sure- 
ty his  equitable  interest  in  an  estate 
to  indemnify  Ihe  latter  against  loss,  it 
is  not  necessary  10  make  the  surety  a 
party  10  a  creditors'  bill  praying  for  a 
sale  of  such  equilable  inlereat  subject 
to  the  rights  of  the  surety.  Bryan  v. 
May.  9  App.  Cas.  (D.  C.)  383. 

CodeviMM.  —  In  a  suit  to  reach  the 
Interest  o(  a  devisee  in  the  devised 
estate,  the  other  devisees  are  not  □ece^>- 
sary  parties  if  their  interests  are  lo 
certain  and  separate  interests  or  pans 
In  the  property  devised,  and  in  the 
rents  and  revenues  that  may  be  col- 
lected for  distribution  as  provided  in 
the  will.  Bryan  v.  May,  9  App,  Cas.  (D. 
C.)  383- 

Owners  of  Leg«I  Estat*.  —  It  is  un- 
necessary to  join  the  owners  o(  the 
legal  title  to  land  with  ihe  owners  of 
he  equitable  interest  therein,  in  a  suit 
to  subject  the  equitable  interest  to  tbe 
payment  of  a  debt.  Russell  r.  Burke. 
t8o  Mass.  543. 

FsTtons  to  Whom  Xonsy  Hta  Bara  Ltat 
by  the  judgment  debtor  with  intern  to 
hinder,  delay,  and  defraud  his  credit- 
ors are  proper,  if  not  necessary,  parties 
to  a  bill  for  a  discovery  and  to  reach 
the  money  lent.  Guycon  v.  Terrell. 
132  Ala.  66. 

■iBOTS.  —  When  It  is  sought  by  means 
of  a  creditors'   bill   to  impress  a  lien 

interested,  guardians  ad  litem  may  be 
appointed  and  are  proper  parties  de- 
fendant. Binns  v.  La  Forge,  191  111, 
598. 

340.  1.  Bin  In  Aid  <rf  EzasntlM.- 
In  Michigan,  where  a  bill  in  aid  of  ex- 
ecuiion  seeks  to  set  aside  a  fraudulcm 
incumbrance  upon  tbe  property  of  oof 
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«I43.     See  note  i. 

b.  Suits  to  Set  Aside  Fraudulent  Coi; 

—  Debtor.  —  See  note  2. 

343.     Frandnlent  Grantee.  —  See  note  I . 

After  Fraadnlent  Grantee  Has  Conveyed  to  Others.  —  I 
S44.     See  note  i. 


of  the    judgment  debtors,    the    other    Co.  v,  Teague,  119  Ala.  3 
judgment  debtors   are   not  interested     Williams,  61  Ark.   189; 
and  need  not  be  made  parties.     Hodge 
V.  Gray,  no  Mich.  654. 

543.  1.  A  Bankmpt  is  not  a  neces- 
sary party  to  a  suit  by  his  trustee 
in  bankruptcy  to  avoid  a  fraudulent 
transfer.     Cox  v.  Wall,  99  Fed.  Rep. 

546. 

2.  Traders*   Deposit    Bank  v.   Hoff- 
man, 99  Ky.  240;  Wilson   v.  Spear,  68     session  of  the  land  is  an  i 
Vt.  145.  party.     Sloan   v.    Hunter 

Limitation  of  Bole.  —  Where  a  convey-  385;  Simon  v.  Sabb,  56 
ance  attacked  as  fraudulent  is  abso-  See  also  Sheppard  v.  Gree 
lute,  and  transfers  an  indefeasible  title 
to  the  grantor's  entire  interest  in  the 
property  conveyed,  the  grantor  is  not 
an  indispensable  party.  Homestead 
Min.  Co.  V.  Reynolds,  (Colo.  1902)  70 
Pac.  Rep.  422;  Amsterdam  First  Nat. 


posit   Bank   v.  Hoffman. 
Terhune  v.  Sibbald*,  55  I 
Sprogg  V,  Dichman,  (Sup 
T,)28  Misc.  (N.  Y.)  409. 

Persons  in  the  Poisession  c 
Where  a  suit  is  brough 
deed  executed  under  a  f  ra 
fession  of  judgment,  the 


165. 

Heirs    of    a    deceased 
necessary  parties  to  a  sui 
the  conveyance  as  fraudul 
V,   Eisman,  (Ky.   1900)  5( 
410;  Sloan  V.  Hunter,  56 


Bank  v.  Shuler,  153  N.  Y.  163;  Bennett    Simon  v,  Sabb,  56  S.  Car. 


Sheppard  v.  Green,  48  S.  < 
Lien  Creditors  of  a  Fraud 
are  necessary  parties  def 
suit  to  set  aside  the  conv 
fraud  of    the   creditors  < 


Defense  by  Grantee.  —  Tl 
the  conveyance  must  ha 
t unity  to  dispute  the  de 
plead   any  defense,   not 
sonal,    which   the   granto 


V.  Minolt,  28  Oregon  339. 

In  Snits  to  Set  Aside  Assignments  for 
Benefit  of  Creditors  —  Assignor  Necessary 
Party.  —  In  a  creditors*  suit  to  set 
aside  a  general  assignment  by  a  debtor 

of  his  property  for  the  benefit  of  credit-  alleged  to  be   the    real  0 

ors,  the  court  will  not  proceed  to  judg-  property.     Crim.   v,   Pric( 

ment  in  the  absence  of  the  debtor  as  a  374. 
party  defendant,  unless  on  account  of 
death  or  other  circumstance  his  joinder 
is  wholly  impracticable.  Amsterdam 
First  Nat.  Bank  v.  Shuler,  153  N.  Y. 
163. 

Assignee  Proper  Party, — An  assignee  could  have  made.     Franl 

for  the  benefit  of  creditors,  who  has  a  Bank  r.  Caffee,  (Ala.  1902 

personal  interest  adverse  to  the  rights  152. 

of  creditors  in  the  lands  alleged  to  have  8.  Skillen  v.  Endelman 

been  fraudulently  conveyed,  is  a  proper  Spec.  T.)  39  Misc.  (N.  Y.) 

party  defendant.     Rankin  v.  Gardner,  Encyc.  of  Pu  and  Pr.  54^ 

(N.  J.  1896)  34  Atl.  Rep.  935.  Spear,  68  Vt.  145. 

Tenants  in  Common  of  the  land,  an  in-  644.     1.  Cook   v.    Lake 

I e rest  in  which  has  been  conveyed  by  App.  Div.  92  [citing  5  Eh 

the  debtor,  are  not  necessary  parties,  as  and  Pr.   543,   544];  Skillei 

they  are  without  interest  in  the  suit,  man,  (Supm.  Ct.  Spec.  T.) 

Watts  V.   Burgess,  126  Ala.   170.     See  Y.)  261. 

also   Burke   v.    Morris,    121   Ala.  126,  Pnrehasers  Pendente  Lite, 

wherein  it  was  held  that  the  heirs  and  Sprouse,  46  W.  Va.  225. 

representatives  of  one  who  owned  land  When  Snbseqnent  Granteeii 

jointly  with  a  debtor  need  not  be  made  sary  Parties.  —  Where  the  0 

parties    to  a  suit  by  creditors  of  the  a  judgment  creditor's  actii 

latter  to  subject  his  interest  in  the  land  only  that  the  first  grantees  c: 

to  his  debts.  account  to  the  plaintiff  for  1 

((439      It   Smitb-Dimmick   Lumber  of  the  property  conveyed,  a 
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544.  All  PutidpanU  in  Stand.  —  See  note  2. 

545.  Mortf»g«M.  —  See  note  i. 

546.  Joinder  of  Two  or  Hon  OnnteM.  —  See  notes  t,  2. 

548.  c.  Suits  to  Subject  Property  Not  Reachable  bv 
Execution.  —  See  note  3. 

551,  d.  Suits  uy  Creditors  of  Decedents  —  (i)  Per- 
sonal Representatives  —  FnodnloBt  OoBTeTuoM  by  D«eedrati.  —  See 
notes  I,  2. 

559.     (2)  Heirs  and  Devisees.  —  See  note  I. 

seek  to  set  aside  the  conveyaoces  as  to  S46.     1.    NorcroEs    v.    Naihaa.    ^ 

the  second  granlees,  (he  latter  aie  not  Fed.  Rep.  414,  citing   5   Ekcyc.  of  Pl. 

necessary  panics.     Arnot  v.  Birch,  39  and  Pr.  546. 

N.  V.  App.  Div.  356.  a.  Wilson  v.  Addison,  uy  Mich.  680; 

944.    3.    All   Partieipuitt  KwaMai?  Dixon   v.   Coleman.  (Supm.   Ct.  Spec. 

PardM.— Kruget  v.   Walker,  iii   Ga.  T.)  18  Misc.  (N.  Y.)  64. 

383;  Marx  V.  UeycT.  so  La.  Ann.  l!2i^.  S48.     S.  See   Dobbins  v.  Cotes.  (H. 

Csnlra.  Morrison  ^.  Dlue  Star  Nav.  Co.,  J.  iSqB)  45  All.  Rep.  44a. 

2h  Wash.  541.  An  InaimiiM  Company  ii  a  necessary 

Partner  of  Frandnlant  Grantor.  —  In  a  pirty  defendant  when  the  bill  seeks  10 
suit   by    a   pariiiersliip   creditor   to  sel 
aside  a  conveyance  tnadc  hy  a  mcniLei 
of  the  partnership  of  property  in  which 

the   partnership   has   no   interest,  the  nep.  903. 

other     partners     are     not     necessary  oftl.     1.  TorelKn  Xseontora  —  Ktcts- 

parlies.     Freeman  v.  Fuilen,  119  Ala.  tary    Parlies.   —  In    Montgomery    r. 

«35:  Btooks  V.  Lowenslein,    134   Ala.  Boyd.   78   N.  Y.  App.   Div.  64.  il   was 

15S.  beid  that  in  an  Action  10  set  aside  as 

Cieditors  AooeptinK  Prtferentlal  Kort-  fraudulent  an  assignment  of  the  debt- 
gage. —In  a  pciiLiun  to  skI  aside  a  or's  interest  in  a  trust  fund,  the  debt- 
chjttcl  moitgagc  as  bring  a  ftaudu-  or's  foreign  executors  were  necessary 
lent   preference   of    cteilitors.   all   the  parlies. 

creditors  who  have  accepted  the  mo.t-  ^VAcri  thtri  Is  a  Resident  Eieeulor  ia 
eagc  should  be  made  parlies,  even  a  creditor's  action  seeking  a  discover; 
though  as  to  lome  of  them  the  mort-  as  [0  an  assignment  made  by  the  de- 
gage  is  admitted  10  be  valid.  Cleve-  cedent  and  praying  that  the  same  be 
land  :•.  People's  Nat.  Bank,  (Tex.  Civ.  declared  void,  the  court  may  obwin 
App.  1899)49  S.  W.  Rep.  513.  jurisdiction    as    against    the   resident 

Abttraeton  of  Titls.  —  A  lawyer  who  executor,  and  a  foreign  executor  need 

has   been   employed    to   examine   the  not   be   made  a   party.     Plume,   etc.. 

title  to  teal  estate  is  not  a  proper  party  Mfg.  Co.  v.  Baldwin,  87  Fed.  Rep.  ySj. 

to  be  joined  as  defendant  to  a  bill  to  3.  Alabama.  —  Merchants' Nat.  Bank 

Sfl  aside  the  conveyance  of  said  real  f.  McGee,  loS  Ala.  304  [ri'A'nf  McClarin 

estate  as  fraudulent.     Davis  u.  Harper,  i..  Anderson.  104  Ala.  «>:];  McCiarin 

14  App.  Cas.  (D.  C.)  463.  V.  Anderson.  109  Ala.  571. 

.M».     1.  Freeman   v.   Stewart,    iig  593.     1.  Spencer    v.   Goodleli.    104 

Ala.  15S.  Tenn.  648.  wherein  it  was  held  ihalit  ■ 
is  usual  and  customary  to  make  heirs 
and   devisees   parties   defendant   to   a 

than    the    fraudulent    debtor,    if    the  general  creditors'  bill  for  the  sate  of  a 

creditor  deisms  il  necessary  to  set  aside  decedent's   land   lor   the    payment   of 

sur:h   liens  or  to   reduce   (he   amount  debts:  but  where  devisees  are  seeking 

thereof  ii  order  to  get  at  the  properly  to   hold   the  eirecuior  liable   for   mis- 

fraudulenlly  conveyed,  the  prior  lien-  management,  they   may   be  joined  as 

ors  and  ihi'  persons  owing  the  mnnev  parties  plaintiff  with  the  creditors  nho 

secured    by   Huch   lien*  may  be  made  are  seeking  the  sale  of  the  realty  de- 

parlici  defendant  to  a  suit  to  sel  aside  srending  to  such  heirs  or  dBvisces. 

the    fraudulent     conveyance.       Level  Action  for  Innraae*  Thmtj.  —  Where 

C«nd  Co.  No.  3  V.  Sivyer,  iia  Wis.  441.  policies   payable  (o   the   estate  of  the 
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JitSS.     VrandiUavt  09»TO]rutf9  by  Pecedmtt.  --*  See  note  I 

8.  Intervention.  *-  See  note  2. 
Qenanl  Crtditort'  Bttl  —  See  note  3, 

insured  are  assigned  by  bim  to  bis  wife  ties  the  sale  of  whicb  ere 

and  minor  children,  in  a  suit  brought  sought   to   be   taken  by 

after  his   death    to  impress  a  lien  on  Thomas  v.  Van  Meter,  i( 
the  proceeds  of  such   policy   for  ihe        3.  Ta be r  z/.  Royal  Ins. 

bw'nefii  of  creditors  of    his  estate   his  681,  titin^  5   Encyc,  ok 

minor  children  are  necessary  parties,  553,    See  also  Cam pau  z^. 

and  a  curator  cannot  be  substituted  for  ing  Club.  (Mich.  1902)  q( 

them.     Judsoo  v.  Walker,  155  Mo.  166.  49;  Fleischner  v.   McMir 

Vrauduleot  C^raataas  of  the  Heirs,  and  36  Oregon  S53;  Lilienthal 

all   pariies    who  participated    in    the  84  Fed.  Rep.  918, 
fraud,  are  proper  parties  to  a  suit  by       Creditors  of  laielvent  C  1 

the  creditors  of  the  decedent  to  subject  Falls  v.    Anglo- Teutonia 

his  properly  to  his  debts.     Adkins  v,  Assoc,  105  Tenn.  18  [cU 

Loucks.  107  Wis.  587,  OF  Pl.  and  Pr.  554];  Me 

^59.     1.  Freeman    v.    Pulleo,    119  Bank  v.  McDonald,  63  Nc 
Ala.  235,  Prooess  £Meatial  to  Mali  1 

2.  Interyention  by  Consent  of  Complain  Parties.  —  The  mere  tiling  1 

ant. —  v^hen  a  bill  is  hied  by  a  judg-  to  intervene    and    an  ca, 

ment  creditor  for  the  benefit  of  himself  under  it,  there  being  no  s 

alone  to  establish  the  lien  of  his  judg-  cess  upon  any  of  the  pa 

msnt  as  against  a  fraudulent  convey>  compel  the  parties  to  take 

ance,  other  judgment  creditors  are  not  petitioner  on  appeal  or    1 

entitled    to    inti^rvene  and    be    made  way.    Gilbert  v.  Washing) 

pirties  complainant  againsi  the  objec-  Endowment  Assoc,  10^; 

ti)i  of    the  defendant,  although  the  C.)3[6. 
complainant     may     have     consented        Intervening  Petitions  are 

thereto.      lauch  v,  Socarras,  56  N.  J.  to  conform   to  all  the  te 

Eq.  524.  applicable  to  pleading  as  I 

Intervention  by  ComylaJnawt.  —  Where  principal  parties.    When  1 

the  complainant  recovers  another  judg.-  of  court,  other  parties  in 

ment  subsequent   to  the  filing  of  hie  entitled  to  notice  and  an 

bill,  and  seeks  by  petition  to  be  allowed  to  defend,  but  the  petiii 

to  come  in  and  receive  the  benefit  of  name  them  as  defendants, 

tbe  decree  in  respect  of  his  latter  judg-  no  formal  prayer  for  proci 

ment,  such  petition  caunoi  be  allowed  can  Pig  Iron  Storage  Ws 

against  the  objection  of  the  defendant.  German,  126  Ala.  194. 
National  State   Bank   v.   McCormick,        Jnrisdiotien  Conferred  by 

(N.  J.  1899)  44  All,  Rep.  706.  —  A  creditor  whose  claim 

Where  Debtors  Are  Inaolvent.  —  When  reduced  to  judgment  cam 

11  appears  in  a  creditors'  cuit  that  (he  a  creditors'  bill  for  the  di 

debtors    are    insolvent,    all    creditors  the  assets  of  a  corporatioi 

should  be  allowed  to  come  in  by  inter-  such  a  creditor  files  such  a  I 

vening  petitions.     Carp  c.  Chipley,  73  who  has  reduced  his  claii 

Mo.  App.  82.  ment  and  has  had  an  exec 

After  the  Original  Snit  Hat  Been  Die-  and  returned  nulla  bona  ms 

mieeed,  although  the  formal  order  of  In  such  case  the  intervei 

dismissal  has  not  been  entered,  other  plaintiffs  and  all  the  othe 

creditors  have  no  right  to  ioterveoe,  come    defendants.      Men 

although  they  contend  that  as  to  them  Bank  v,  McDonald,  63  Ne' 
the  dismissal  was  fraudulent.     Keeho       After    Satiilaetion    of    4 

V.  Keehn,  115  Iowa  467.  Claia. —  Where  the  claim 

Intervention  by  Beoeiver.  --'By  filing  plain  ant,  in  an  open  bill  f 

an  affidavit  of  receivership  a  receiver  ore  who  shall  join  in  the  si 

cannot  come  into  court  and  take  the  to  contribute   to  expense 

proceeds  of  a  aale  of  property  of  the  satisfied,  and  notice  has  b 

defendant  in  a  creditors'  bill,    when  an  application  10  dismiss  t 

each  bill  does  not  describe  the  securi-  creditors  who  recover  ju 
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tS«S8,     See  note  i. 

2.  Invitation  to  Other  Creditors.  —  See  note 
S60.     3.  MaltifArionaness.  —  See  note  i. 
S01.     Vseatioii  of  Fraudulent  CouTeyaiiMt  uid  Bulgeetton  < 
BMohable  by  Ezaoution.  —  See  note  I. 


ulent  in  respect  to  that  contracted 
subsequently.  Trezevant  v.  Terrell, 
96  Tcnn.  528. 

558.  1.  Compare  Anderson  v.  Lind- 
berg.  64  Minn.  476. 

4.  Morrison  v.  Blue  Star  Nav.  Co., 
26  Wash.  541,  citing  5  Encyc.  of  Pl. 
AND  Pr.  558.  See  also  Dunlap  ?/. 
Rauch,  24  Wash.  620. 

Where  No  Receiver  Is  Appointed. — 
Where  no  receiver  has  been  appointed 
or  requested,  it  is  not  necessary  to 
allege  that  the  suit  is  brought  on  be- 
half of  all  creditors  who  desire  to  join 
and  contribute  to  the  expense.  Ke- 
braska  Nat.  Bank  v,  Hallowall,  63 
Neb.  3og. 

ft60.  1.  Norcross  v,  Nathan,  99 
Fed.  Rep.  414,  citing  5  Encyc.  of  Pl. 
AND  Pr.  560.  See  also  the  following 
cases:  Guyton  v.  Terrell,  132  Ala.  66; 
Henderson  v.  Farley  Nat.  Bank,  123 
Ala.  547;  Burke  v.  Morris.  121  Ala. 
126;  Gassenheimer  v,  Kellogg,  121 
Ala  T09;  Steiner  Land,  etc.,  Co.  v. 
King,  118  Ala.  546;  Hulbert  v,  Detroit 
Cycle  Co.,  107  Mich.  81.  See  also 
Henderson  v.  Hall,  134  Ala.  455;  Con- 
ley  V.  Buck,  100  Ga.  187;  Rutherford  v, 
Alyea,  54  N.  J.  Eq.  411;  Hudson  v. 
Wood,  119  Fed.  Rep.  764;  De  Hierapolis 
V,  Lawrence,  115  Fed.  Rep.  761;  Bid- 
well  V,  Huff,  103  Fed.  Rep.  362. 

Tranifer  of  Seal  and  Personal  Property. 
—  The  fact  that  the  conveyances 
sought  to  be  set  aside  were  of  real  and 
personal  property,  respectively,  and 
were  separated  in  point  of  time  by 
several  years,  is  immaterial.  Burne 
V.  O'Shaughnessy,  (N.  J.  1897)  38  Atl. 
Rep.  963. 

Miqoinder.  —  A  bill  stating  no  right 
of  action,  equitable  or  legal,  in  favor 
of  the  complainant,  against  certain  of 
the  defendants,  is  multifarious  by 
reason  of  misjoinder  of  parties.  Cow- 
gill,  etc..  Milling  Co.  v.  L.  M.  Nichol- 
son Co.,  (Miss.  1899)  24  So.  Rep.  880; 
Wilkinson  v.  Goodin,  71  Mo.  App.  394. 

Several  Conveyaneee  to  One  Person.  — 
A  bill  seeking  to  set  aside  a  number 
of  different  conveyances  made  by  the 
judgment  debtor  to  a  single  grantee  is 
not  multifarious.  Wimberly  v,  Mont- 
gomery Fertilizer  Co.,  132  Ala.  107. 


Bill  for  IMioovOry  and  i  1 

New  Jersey  Lumber  C 
N.  J.  Eq.  330,  the  court  s  1 
can  be  no  dispute  that  tc 
discovery    and     relief 
chancery    in    behalf    of 
creditor  may  be  joined,  1  1 
relief  against  persons  to  v  : 
ment  debtor  may  have  in  1 
or  fraudulent  transfers, 
propertv  or  things  in  act!  1 
him.     ♦    ♦    ♦    Such  pe  ■ 
made  parties  defendant 
will  not  be  multifarious    > 
quiring  into  separate  trai 

Attaoking  Prior  Liens.  - 
bill   to  sei  aside  a  conv 
debtor's  land  is  not  mu 
cause  it  makes  the  holde  ! 
liens  parties  defendant,  ; 
set    aside    such    liens   0 
amount  thereof,  and  mak  ; 
of  such  liens,  and  the  p 
the  money  secured  there! 
fendant.     Level    Land    < 
Sivyer,  112  Wis.  442. 

Claim  A^ndicated  in  On ! 
bill  is  not  multifarious  w 
ters  in  litigation  embrace 
be  settled  by  one  suit  a 
rights  of  the  defendant  si 
dice  and  the  convenience 
is  secured.  Haskin  Wooi 
Co.   V.   Cleveland    Ship-E 

94  Va.  439- 

Surplus  AUegationi  of 
mere  fact  that  a  bill  statt 
plus   narrative    purportir 
fraud   will   not  make  it 
Jordan  v.  Liggan,  95  Va. 

561.  1.  Hail  V.  Hei 
Ala.  449.  See  also  Krug 
III  Ga.  383. 

Inconsistent  Allegations, 
tacking  the  validity  of  a 
for  fraud  and  also  seeki 
declared  a  general  assigni 
inconsistent  and  repugnat 
Brooks  V,  Lowenstein,  } 
Beddow  v.  Sheppard,  i 
See  also  Taylor   v.   Dw; 

91- 
BUI  FUed  for  Double  Pi 

p-rfectly   regular  to  file 

■loiible  purpose  of  aiding 
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363.  4  Exhaustion  of  Ordinary  Le^  SamediM  —  a.  I N  Gen- 
eral. —  See  note  i. 

b.  Judgment.  —  See  note  2. 

364.  d.  Return,  —  See  note  4. 

and  to  reach  property  not  open  lo  exe-  suit  will  He,  It  Is  an  excepdoo  to  the 

cudon.     Wilson  v.  Addison,  137  Mich,  rule  that  where  the  purpose  of  the  bill 

660-  is  merely  to  set  aside  some  fraudulent 

509.  1.  Fairbanks  v.  Welshaos,  55  conveyance  out  of  the  way  of  his  eie- 
Neb.  36?:  Stanton  v.  Catron,  8  N.  Mcx,  cuiion,  the  bill  may  be  filed  without 
355:  Miller  v.  Melone.  11  Okla.  241.  such  return  as  toon  as  judgment  is  re- 
See  Droop  c.  Rideaour.  9  App  Cas.(D.  covered.  Com  stock-Cast  I  c  Stove  Co. 
C.)9S.           -  f.  Baldwin.  169  111.  636. 

In  Booth  Oanlina.  — A  complaint  to  PnmmptloaoiitheBatiimaf  Exaentloa. 

set  aside  the  conveyance  of  property  —  Where  a  comnlaint  avers  the  relurn 
as  fraudulent  must  allege  that  com- 
plainants   have    not    been    guilty    of 

laches     in     bringing      their      action,  sumed  that  ihe  execution  was  returned 

Charleston    Bank   v.    Donling,   53   5.  nnlla  iona.     Lammert  f.  StocKinKS,  37 

Car.  345.  Ind.  App.  6rQ. 

In  Hargreavcs  r.  Tennis,  63  Neb.  "Whally  Vniatlfflad."  —  It  is  not 
356.  it  was  held  that  a  creditor  who  has  necessary  to  maintenance  of  a  cteilit- 
obtained  a  lien  upon  a  stock  of  goods  ors'  bill  to  *cl  aside  a  fraudulent  con- 
may  maintain  a  suit  in  equity  to  sec  veyance  10  allege  that  the  execution 
aside  a  transferor  such  goods,  vichout  was  returned  wholly  untatisGed. 
showing  specific  facts,  making  the  Neubert  v.  Massman,  37  Fla.  ql; 
remedy  by  an  action  at  law  unsallsfac-  F|ench  v.  Commercial  Nat.  Bank.  97 
tory  or  inadequate.  III.  App.  533,  affirmid  199  111.  313:  Lace 

%.  Kedey  v.  Petty.  153  Ind.  179:  Mc-  v.  Union   Nat.  Bank,  75  III.  App.  399; 

Coy  V.  Connecticut  F.  Ins.  Co.,  87  Mo.  Andrews  v.  Donncrstag,  171   III.  329, 

App.    73;    Wilkinson    v.   Goodin,    71  a^rmtHg   7a   III.  App.    336.     See   also 

Mo.   App.    394;  Moore   c.   Omaha   L.  Edwards,  etc.,  Brokerage  Co.  p.  Rosen- 

Assoc..   63   Neb, 497;   Fisher  f.  Kelly,  helm,  74  Mo.  App,  621;  Ryan  i>.  Spielh. 

30  Oregon  I.     Bui  compare  Huntington  iS  Mont,  4;;  Sheppard  v.  Green,  48  S. 

V.  Jones.  73  Conn   45,  Car.  165;  Hutchinaon  v.  Maxwell,  too 

In   Kilham   v.   Western   Bank,  etc.,  Va.  I6g. 

Co.,  (Colo.   1901)  70  Pac.  Rep,  409,  it  In  the  case  of  Wyatt  v.  Wyau,  31 

was  held  that  in  an  action  on  a  jadg.  Oregon   531,   it  was  held  sufficient  (o 

mem  it  is  unnecessary  to  allege  juris-  allege   the   iaiuance  of   an  eiecation. 

dictional   facts   necessary   lo   the  ren-  and  its  return  HHA!a  4ma,  wicfacut  aver- 

dition  of  the  judgment.  ring  thai  the  defendant  had  no  properly 

DooketlDg    Jndgneiit.  —   The    com-  uat  of  which  the  judgment  could  have 

plaint  In  a  suit  brought  on  a  creditors'  been  salisfied. 

bill  should  not  only  niaie  the  recovery  trndsr  Kaom  ttatnta.  —  In  an  action 

of  a  judgment,  but  should  allege  that  by  a  judgment  creditor  in  tfaenatoreof 

such   judgment  was  docketed   in   ac-  a  creditors'  hill,  under  Geu.  Stat.  Kan. 

cordance  with  Code  Civ,  Pro.  Mont.,  (1897).  c.  95,  S  501.  it  is  neceaaary  that 

S   1197.     Wyman   v.  Jensen,  tb  Honi.  the  petition  contain  an  allegatioa  that 

337.  the  judgment  debtor  has  not  personal 

OwnanUp  of  lod^meat.  —  The  plain-  or  real  properly  subject  to  levy  apon 

ttff  must  allege  thathe  was  at  the  time  execution.      Moyer   v.  Riggs.  S  Kan. 

the  action  was  brought  the  owner  of  App,  234. 

Ihe  judgment  upon   which  the  suit  is  BsWenoy    Vot    iBOOiaMant   wfth    lb* 

based.       Whiteside     v.     Hoskins,    3a  Toims  Vnlla  Boaa.  —  Where  a  complaint 

Monl,  361.  by  creditors  alleged  the  return  of  an 

SA4,     4.  Hutchinson    v.    Maxwell,  execution  fiH/Jli  Jtoiu,  it  ia  not  rendered 

too  Va.  169,  bad  by  alleging  (acts  which  show  that 

BsMpUon  to  the  Bala.  —  Although  it  the  defendant  had  asaetE  largely  in  ex- 
is  the  general  rule  tbai  an  execution  cess  of  hit  debts.     Goddard  v.  Piabel- 
under  judgment  must   be  issued  and  Schlichlen  Importing  Co.,  9 Colo.  App. 
tetnrned  nulla  io»a  before  a  creditors'  306, 
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tl6«l.    6.  Insolvency  of  Debtor.  —  See  note  i. 

In  SoitB  to  Set  Aside  Fraad^ent  ConyeysnceB.  —  See 

566,    See  note  2. 

997«     As  Ezcnie  for  Kot  Szhansting  Lsfrsl  Bsmedies.  —  S( 
Essential  Ayerments.  —  See  tlOte  3* 


5M.  1.  Burlington  Protestant  Hos- 
pital Assoc.  z\  Gerlinger,  iii  Iowa  293; 
Frybergcr  v,  Berven,  (Minn.  1903)  93 
N.  W.  Rep.  1 125;  Whiteside  v.  Hoskins, 
20  Mont.  361;  Madison  First  Nat. 
Bank  v.  Tompkins,  (Neb.  1902)  91  N. 
W.  Rep.  551;  Bates  v,  Drake,  28  Wash. 

447. 
BiU  in  Aid  of  Sxeoution.  -~  In  mcku 


that  both  the  judgment  ( 
solvent. 

Alabama  Statute.  —  Civ 
818,  extends  the  jurisdict 
equity  to  all  classes  of  m 
veyances  which  offend 
creditors,  whether  with 
lien,  or  with  or  without 
notwithstanding  there  n 
remedies    to    recover    tl 


gan  a  bill  in  aid  of  execution  need  not 

allege  the  insolvency  of  any  of  the  de-    though  the  debtor  may  o\ 

fcndaais.     Hodge  v.  Gray,  no  Mich,     erty  sufficient  to  pay  hh 


654. 


unnecessary,  therefore,  i 
to  aver  that  the  debtor 
Rice  V.  Eiseman,  122  / 
also  Metcalf  v.  Arnold 
Henderson  v.   Farley   N 


109  Ala.  571. 

Arkansas  Statute.  —  Un 
March  31,  1887  (Sand.  & 
Ark.   1894,  §  3034),   it  is 


Bank  v,  Judkins,  66  Ark 
M6.  2.  Banning  v,  '. 
Iowa  642  [rtVi«^  5  Ency( 
Pr.  566J;  Dufrene  v.  An 
1903)  93  N-  W.  Rep.  139. 


lasohrenoy  of  Cestui  Que  Trust.  —  In 
an  action  to  subject  real  estate,  the 
title  to  which  is  held  in  trust,  to  the 
payment  of  a  judgment  against  a  cestui 
^»^ /rvj/,  the  com  plaint  need  not  allege  Ala.  547;  Beall  v.  Lehnr 
whether  the  cestui  que  trust  was  insol-  no  Ala.  446;  McClarin 
vent  or  indebted  to  the  judgment 
creditor  when  the  trust  was  created* 
Burke  v.  Tcwksbury,  (Neb.  1902)  92  N. 
W.  Rep.  726. 

8.  Land  WortkKore  than  Exemption. —  allege  the  insolvency  of 
In  an  action  to  set  aside  a  fraudulent  judgment  debtors.  Euc 
conveyance,  U  is  not  necessary  to  al- 
lege that  the  land  conveyed  was  worth 
more  than  the  amount  allowed  by  law 
as  exempt  from  execution.  State  v. 
Parsons,  147  Ind.  579. 

Implied  Allegations  of  InsolToney.  —  v.  Lipe,  14  Colo.  A  pp.  2 
The  allegation  that  the  defendant  is  Metcalf  v.  Arnold,  132  Ai 
insolvent  at  the  time  the  bill  is  filed  to  that  a  bill  attacking  a  trs 
set  aside  a  fraudulent  conveyance,  partner  to  another  of  his  i 
may  be  omitted  if  the  general  allega-  firm  property  need  not  a 
tions  of  the  complaint  state  facts  from  partnership  was  insolven 
which  it  can  be  ascertained  that  the 
defendant  is  insolvent.  Reed  v.  Loney, 
22  Wash.  433.  See  also  Dufrene  v. 
Anderson,  (Neb.  1903)  93  N.  W.  Rep. 

139- 
Insniideney  of  Other  Assets  Xust  Be 

Alleged.  —  In  a  suit  to  set  aside  a  con- 
veyance of  land  made  by  the  com- 
plainant's debtor,  the  complaint  must  Ala.  218;  Stuck wisch  v.  1 
allege  the  insufficiency  of  the  debtor's  App.  1902)  64  N.  E.  Rep. 
other  assets,  subject  to  the  complain-  v.  Sayler,  (Ind.  App.  ig 
ant's  lien  to  satisfy  it.  Level  Land 
Co.  No.  3  V.  Sivycr,  112  Wis.  442. 

See  the  case  of  Rid  dick  v.  Parr,  11 1 
Iowa  733,  in  which  it  was  held  that 
when  a  judgment  is  against  joint  de- 
fendants, and  the  soit  in  equity  based 
on  «ach  judgment  i«  brought  to  set 
aside  a  conveyance,  it  must  be  alleged    at  the  time  of  its  filing  tl 

880 


MT.    2.  Albright  z^.T< 
Co.,  8  N.  Mex.  422. 

8.  Alleging    InsoWency 
For     the     degree    of     c 
certainty  which  is  requir; 
gation  of  insolvency  of  t 
the  following  cases'     Coi 
etc.,  Co.  V.   Hazard  Po\i 


Rep.  881;  Vansickle  v.  Sh 
413;  State  V.  Parsons,  i 
Pierce  v.  Hower,  142  Ini 
mert  v.  Stockings,  27  In 
Stanton  t/.  Catron,  8  M 
Howard  v.  Devol,  15  Wai; 
An  Arerment  in  a  Croes  <l 


06 

II 


Sui 
of' 


alia 
pro| 
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970.    (4)  Averment  of  Fraud.  —  See  note  5. 
579*    See  note  i. 

57#.   6.  Alabama. — Green  v.  Emens,  tiff  is  informed  and   be 

(Ala.  igo2)  33  So.  Rep.  540;  Little  v,  judgment  debtor  has  ti 

Sterne,  125  Ala.  609;  Smith-Dim mick  property  for  the  purpose 

Lumber  Co.  v.  Teague,  119  Ala.  385;  his  creditors,  is  an  insul 


Warren  v.  Hunt,  114  Ala.  506. 

Indian  Territory.  —  Hargadine-Mc- 
Kittrick  Dry  Goods  Co.  v.  Bradley, 
(Indian  Ter.  1902)  6q  S.  W.  Rep.  862. 

Missouri.  —  Burnham  v.  Boyd,  167 
Mo.  185;  Mauch  Chunk  First  Nat. 
Bank  v.  Rohrer,  138  Mo.  369;  Wilkin- 
son V.  Goodin,  71  Mo.  App,  394. 

Nebraska.  —  Kemper  v.  Renshaw,  58 
Neb.  513. 

Tennessee.  —  Reed  Fertilizer  Co.  v. 
Thomas,  97  Tenn.  478. 

Virginia.  — American  Net,  etc.,  Co. 
V.  Mayo,  97  Va.  182;  Alsop  v.  Catlett, 
97  Va.  364. 

IVest  Virginia.  —  Billingsley  v. 
Menear,  44  W.  Va.  651;  Chrislip  v. 
Teter,  43  W.  Va.  356;  Vance  Shoe  Co. 
V.  Haught,  41  W.  Va.  275. 

IVisconsin.  —  Krouskop  v,  Krouskop, 
95  Wis.  296. 

United  States.  —  See  also  De  Hiera- 
polis  V.  Lawrence,  115  Fed.  Rep.  761. 

Difloovery  of  Fraud.  —  An   allegation 


tion  of  fraud.     Nichols, 
Hubert,  150  Mo.  620. 

ninstration.  —  In  a  coi 
aside  a  conveyance  all 
fraud  of  crediiors,  it  if 
allege  that  the  grantee 
property  with  knowledge 
lent  purpose  of  the  gran 
ing  it,  or  that  the  grante 
volunteer  who  received 
without  givinga  valuable 
therefor.  State  v.  Pars 
579.  See  also  State  v. 
Ind.  671;  Pierce  v.  Ho* 
626:  Flook  V.  Armenirout 

Objeotion  Waived. —  Ge 
tions  of  fraud  are  suffici 
a  complaint  if  timely  obje 
taken  by  demurrer.  Rou 
shall,  (Ariz.  1899)  59  Pac. 

Where  a  Personal  Jndgi 
Against  a  Frandolent  Ye 
must  allege  not  only  that 
was  fraudulently  purcha 
it  has  been  placed  out  of 


of  the  lime,  manner,  or  circumstance 

of  discovering  the  alleged  fraud  is  re-  creditors.  Wheeler  v.  Gi 
quired  only  when  the  ordinary  period  Ch.  1900)  59  S.  W.  Rep.  i 
of  limitation  is  sought  to  be  prolonged  In  O'Kane  v.  Vinnedg 
through  lack  of  the  alleged  fraud.  55  S.  W.  Rep.  711,  it  was 
Lehman  rr.  Crosby,  99  Fed.  Rep.  542. 
See  also  Vodrie  v.  Tynan,  (Tex.  Civ. 
App.  1900)  57  S.  W.  Rep.  680. 
See   the    case  of    Gassenheimer    v. 


all  the  allegations  of  t1 
taken  together  convey  c 
idea  that  the  transfer  of 
fraud   of   the   rights  of   ( 


Kellogg,    I2X    Ala.    109,    holding    that    complaint  will  be  deemed 

Averment  of  Frandolent  i 
An  averment  that  the  deh 
his  property  to  a  third  pe 
held  in  trust  for  the  use  an 
such  debtor  **  contrary  t< 


general  averments  of  facts,  from 
which,  unexplained,  a  conclusion  of 
fraud  arises,  are  sufficient." 

In  the  case  of  Banking  House  v. 
Darr,  139  Mo.  660,  it  was  held  that  the 

objection   that  the  complaint  did  not    ciently  charges  a  violatic 
particularize   the  acts  of  fraud  could    against  voluntary  assignm 
not    be    raised     after    the    defendant 
pleaded  to  the  merits. 

Allegationi  of  Ck>nstmotlve  Fraud.  —  A 
complaint  to  sec  aside  a  fraudulent 
conveyance,  which  alleges  that  the 
conveyance  was  without  consideration 

and  that  at  the  time  it  was  executed     the  complaint,  to  have  tl 
the  party  thereby,  or  by  means  of  other    ant's  property  set  aside  a 
conveyances,  had  become  wholly  insol-    creditors  alleges  not  havi 
vent,  sufficiently  shows  a  constructive 
fraud.      Dunklee    v.    Rose,    12   Colo. 
App.  420. 

Allegation  of  Information  and  Belief.  — 
An  allegation  which  sets  out  that  plain- 


of  creditors.     Kickbusch 
108  Wis.  634. 

ftya.     1.  Mclntyre  v.  li 
1902)  91  N.  W.  Rep.  246. 

Language  of  Statute.  —  ^^ 
ute  provides  what  shall 


Wing 


V. 


W< 


of  statute. 

"5. 

Participation  of  Granted 
Fraud.  —  Where  it  is  alle 
Kj^rantor  fraudulently  con 
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373,  Futi  ud  CimuHtanoM.  —  See  note  i. 

374.  b.  Suits  TO  Subject  Property  Not  Reachable  by 
Execution.  —  See  notes  2,  3. 

373.    c.  Suits  bv  Creditors  of  Decedents  —  (i)  Ihsu/- 
ficiency  of  Personal  Assets.  —  See  note  2. 

(2)  Description  of  Property.  —  See  note  3. 

376.      XL   AjaXVMXBT%     AKD     SUTPLEItBirTAL     BlLLfl.   —   See 
notes  I,  2, 

erty  with  Intent  (o  place  k  beyoad  the  lllion  under  ibe  statute  which  alleged 

reach   of   hU  creditors,   and   that  the  that  the  judgment  detior  had  no  prop- 

conveyance   wai   made    nilhout    con-  erty   reachable  by  execuiion.  but  that 

■fderation,  it  need  not  be  alleged  that  she  had  an  equitable  interest  in  certain 

the  grantee  had  knowledge  of,  or  par-  lands  and  in  the  rents  and  profits  aris- 

tkipated  in,  the  fraud.     Nebraska  Nat.  Ing  therefrom,  was  deemed  sulficieat. 

Bank  V.  Hallowell.  63  Neb.  30^,  Gerety  v.  Donahue,  8  Kan.  App.  175. 

8T8.     1.  Wood  V.  Grayson,  16  App.  ST6.     1.  Bryan  t:  May,  9  App.  Cas. 

Cai.   <D.   C.)   174,    wheiein   it  is  held  (D.  C.)  383;  Wilkinson   p.   Goodin,   71 

sufficient  if  the  fraud  Is  ctearly  deduci'  Mo.    App.  394:  Wyman   v.  Jensen.  36 

bin  fiom  the  specific  facts  alleged  ;  Coal  Mont.  927.     See  also  Monroe  ».  Reid, 

City  Coal,  etc.,  Co.  v.  Hazard  Powder  46  Neb.  316. 

Co.,    108   Ala.    ziS,    holding    ibat    an  &B«>aiBg  BlU  to  Confsrm  to  Procf . — 

averment  ol   fraudulent  intent  Is  not  In  a  creditors'  bill  to  reach  land  stand- 

neceslary  where  the  facts  authorize  its  ing  In   the   name  of   the   dclendant's 

existence  to  be  Inferred  and  the  (acts  father,  it  was  alleged   that  the  father 

are  alleged.    See  also  Beall  v.  Lehman-  held  the  land  under  a  resulting  trust. 

Durr  Co,,  no  Ala.  446.  The  proof  tended  lo  show  an  express 

$74.    9.  BtU    to    B«uh    Fraeead*  tt  trust,  and  It  was  held   permissible  to 

Attaohxiant  Suits.  —  A   bill   seeking  to  amend  the  complaint  by  alleging  such 

subject  lo  the   debts  of  the  complain-  express    trust.      Kllham    v.    Western 

ant  alleged  equitable  assets  eonaistlng  Bank,  etc.,  Co..  (.Colo.   190*)  70  Pac. 

of  the  proceeds  of  certain  attachments  Rep.  404. 

levied  upon  the  debtor's  property  must  IThsnBlll  Oansidwad  a*  Amandsd. —  A 

aver  that  the  attachments  were  wrong-  motion   to  dismiss  a  bill  for  want  of 

fully  sued  out.    Balch  e.  Klein  Furnish-  equity  should  not  prevail  when  it  is  or 

ing  Co.,  191  Ala.  433.  may   be     susceptible    ol    amendment 

1.  Platlsmouth    First   Nat.  Bank   o.  which  will   give  It   equity.     Lehman- 
Gibson,  S7  Neb,  346.  Durr  Co.  v.  Griel  Bros.  Co.,  119  Ala. 

Iqnltabla    Tltla.  —  The    bill    should  962. 

set  QUI  the  facts  showing  the  equitable  Amanduant  Whtre  AttMney  fi>r  Flaia- 

tltlo  of  property  sought  10  be  taken  in  tiff  Ii  Dlibairad,  —  If  beiwetn  the  time 

an  iction  on  a  creditors'  bill   to  be  in  of  sustaining  a  demurrer  to  the  com- 

the   debtor.     Bcvins   w.   Eisman,  (Ky.  plaint  and  perfecting  an  appeal   fn>m 

1900)  j6  S.  W.  Rep,  410.  the  ordersustaining  such  demurrer  the 

STS.     t.  PnasntaUea  sf  Olaiai  to  Ad-  attrtrney  for  the  plaintin  Is  disbarred. 

mtHlstrator  need  not  be  alleged  where  a  the  Supreme  Court  will  cake  notice  of 

creditor  1*  seeking  to  enforce  a  judg-  that  tact  and  allow  the  complaint   to 

men!  against  the  estate  of  the  deceased  be  amended.     Whiteside   v.   Hoskins. 

debtor.       Whiteside    v.     Hoskina,    30  30  Mont.  361. 

Mont.  361.  Uacntlen  to  Pannlt  aa  Amafldaaat.— 

Bush  V.  Coleman,  I3I  Ala.  54S.  hold-  It  ts  within  the  discietion  of  the  cbao- 

ing  that  a  bill  seeking  tosubject  to  the  cellor  lo  refuse  to  permit  an  amend- 

paymenl   of    the    complainant's   debt  ment  of  a  bill  when  the  cause  bas  been 

certain   land  purchased  by  the  debtor  heard  and   a  decree   entered.     Mont- 

before  his  death,   the   deed   to  which  gomery  «.  Clark,  (Tenn.  Ch.  1B98)  4b 

was   taken  In  ibe    name   of   another,  S.  W.  Rep.  466. 

muse  aver  that  the  estate  is  Insolvent  S.  See   Metcalf  f.  Arnold,   131  Ala. 

or  that   there  is  a  deficiency  of  legal  74:  Henderson  r.  Hal),  134  Ala.  455: 

assets.  Freeman  v.  Pulien,  iw  Ala.  651. 

S.  MBdanay  af  AU^atUn.  — A  pe-  As  AMoiMl'M  AMsd  at  Brtiaf  may 
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576.  Supplemental  Bill.  —  See  note  3. 

577.  When  Original  BiU  Is  WhoUy  DefeotlTe.  —  See  not* 

578.  XII.  Dextibbeb.  —  See  note  1. 
580.  Xni.  AirswEB.  —  See  note  i. 


and    objection    was   ihe 
Fleischner  v,   McMinnv 
Oregon  553. 
Sabtequent  Bzhaiution  < 


be  eet  up  by  amendment   when  the    It  attempted  to  set  up  ne 
matter  of  amendment  might  have  been    ring  since  the  filing  of  th 
stated  in  the  alternative  in  the  bill  as 
originally  filed.      Wimberly  v.  Mont- 
gomery Fertilizer  Co.,  132  Ala.  107. 

In  McDonnell  v.  Finch,  131  Ala.  85, 
it  was  held  that  where  the  original  dies  Appearing  in  Supplemc 
bill  specially  prayed  that  an  alleged  Fleischner  v.  McMinnv 
fraudulent  attachment  be  declared  a  Oregon  553.  it  was  held  t 
general  assignment,  an  amendment  to  plaintift  brings  a  bill  bef 
the  bill  by  strilcing  out  such  prayer  and  quired  a  lien  by  attachm 
praying  that  the  attachment  be  de-  he  has  reduced  his  claim 
clared  fraudulent  and  void  as  to  credit-  the  most  that  can  be  c 
ors  was  harmless,  as  the  relief  asked  the  suit  is  prematurely 
for  by  the  amen  Iment  could  have  been  if  during  its  pendency  a 
granted  under  the  general  prayer  for  trial  he  exhausts  his  ren 
relief  in  the  original  bill.  he  may  make  that  fact 

Where  Amendment  Presents  Ho  Issne.    suople mental  bill. 
—  Where  an  amendment  to  a  petition        9T9.    1.  Demnrrer  for  I 
presents  no  issue  upon  which  a  court    murrer  to  a  bill  on  the  gi 
or  jury  could  pass,  it  will  be  refused. 
Lydia  Pinkham  Medicine  Co.  v.  Gibbs, 
108  Ga.  138. 

Amendments  in  Katter  of  8abstance.  —    not  be  alleged  in  a  bill  fi 
In  Shaw  v.  Monson  Maine  Slate  Co.,     forcement.     Burke  v,  M< 
96  Me.  41,  it  was  held  that  the  plaintilT 
will  not  be  allowed  to  amend  a  credit- 
bill,  after  the  case  has  been  re- 


allegations  as  to  fraud  a 
is  bad,  when  fraud  is  no 
uphold  the  equity  referre 


ors 


126. 

When  a  Bill  Is  Both  for 
Discovery,  and  when  it  is 

ported    to   the   law   court,   so    that   it  relief,  a  demurrer  to  th< 

would  be  a  bill  to  enforce  his  rights  as  entirety  should  be  overr 

a   pledgee  of  the   property,   where  it  v.  Morris,  I2t  Ala.  126. 

does    not    appear  that  the  plaintiff's  A  Demnrrer  for  Want  c 

rights  will   be  irretrievably  lost  if  the  not  be  sustained  when  1 

amendment  be  refused.  discovery  of  persons  Inter 

976.    3.  Metcalf  v.  Arnold.  132  Ala.  v.  Morris,  121  Ala.  126. 

74:  Berney  Kat.  Bank  v.  Guyon,  iii  5S0.    1.  Averment  TTna 

Ala.  491.  a  bill   where  the  lawful 

Bnbseqnent  Acquisition  of  Property  by  alleged,  the  defendant,  in 

the  Defendant.  ~  New  love  v.  Pen  nock,  that  possession  was  not 

123  Mich.  260.  tiff,  must  traverse  the  a 

In  Matula  v.  Lane.  (Tex.  Civ.  App.  the  plaintiff  was  lawfully 

iqoo)  56  S.  W.   Rep.   112,  it  was  held  the  lime  the  goods  were  (a 

that  where  the  plaintiff  acquires  an^  thai  v.  Lincoln,  68  Conn, 

interest  from  intervenors  after  the  suit  Affirmative    Matter    of 

has  been  brought,  it  must  be  set  up  in  Gay  v.  Havermale,  27  Waf 

an  amended  or  supplemental  petition,  was  a  suit  by  a  judgmei 

577.     1.  Fleischner  v,  McMinnville 
Bank,  36  Oregon  553. 

Waiver  of  Objection.  —  In  a  suit  to  set 
aside  a  fraudulent  conveyance,  based 

on  an  alleged  attachment,  the  plaintiff  the  complaint,  the  facts 

filed  a  supplemental  bill  alleging  that  forth  in  the  answer, 

since  the  commencement  of  the  suit  he  Allegations  of   Gh>od  ft 

had   secured   judgment  in  his  attach-  the  aciion   Is  brought  t 
ment  at  law.     The  supplemental  bill 
was  not  objected  to  on  the  ground  that 


cancel  and  set  aside  as 
deed  to  certain  realty,  it 
laches  exist  as  an  equiti 
and,  unless  disclosed  upi 


conveyance  as  in   fraud 
the  answer  must  allege 
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986.  3.  Bill  —  nihing  Bills.  —  See  note  2. 

587.  Fraud.  —  See  note  i. 

5.  Aniwer.  —  See  note  3, 

588.  See  note  i. 

980.  XTL  IHJITNCTION.  —  See  note  i. 

SOO.  See  notes  i,  2. 

503.  XVn.  KSGEITEBS.  —  See  notes  i,  2. 


bill  as  the  description  of  the  property,  attachments  issued  in 

which  the  bill  shows  he  alone  can  dis-  and  levied  on  goods 

cover  and  that  he  has  declined  to  dis-  fraudulent  grantees  ai 

cover.       Plaster     v.    Throne-Franklin  the    proceeds    of    the 

Shoe  Co..  123  Ala.  360.  goods    having    been 

580.    2.  Drennen  V.Alabama  Nat.  under  the  attachments- 

Bank,  117  Ala.  330,  citing  Sweetzer  v.  be   paid   to   such   grar 

Buchanan,  94  Ala.  574;  Moore  v,  Ala-  may,  at  the  same  ter 

bama  Nat.  Bank,  120  Ala.  .89,  wherein  payment  of  such  procc 

the  complaint  was  similar  to  that  in  in  its   previous   order, 

Drennen  v,  Alabama  Nat   Bank,  117  termination    of     the    < 

Ala.  320.     See  also  Guyton  z/.  Terrell,  Keneweg  Co.  v.  Schilai 

132  Ala.  66.  287. 

Veriiloatioii.  —  A  bill  seeking  to  dis-        Iigonctioii  Pendente  1 

cover  legal  assets  belonging  to  the  de-  lignee  of  Cdrporation.  — 

fendant  must  be  verified.     Burke  v,  creditor's  action  brough 

Morris,  121  Ala.  126.  assignment    by   a    cor 

But,  when   discovery  is  sought    as  after  it  had  fraud ulen 

merely  incident  to  relief  in  matters  of  some  of  its  property,  a 

ordinary  equitable  cognizance,  the  bill  properly   granted   resti 

need  not  be  sworn  to.     Henderson  v.  signee  from  disposing  < 

Farley  Nat.  Bank,  123  Ala.  547;  Plaster  to  the  extent  of  theplaii 

V.  Throne-Franklin  Shoe  Co.,  123  Ala.  pending  the  deierminaii 

360.  or's  action.     Koechl  v. 

567.     1.  Pollak  v.  Billing,  131  Ala.  Brewing  Co.,  26  N.  Y.  . 
519,  holding  that  it  is  not  necessary        WO,     1.    See    Asbu 

that  the  bill  should  show  any  fraudu-  Nat.  BanJ^  v.  White,  60 
lent  conveyance  or  attempt  to  fraudu-  2.  See  Livingston  v. 
lently  transfer  property.  It  is  suflS- 
cient  if  it  avers  the  insufficiency  of 
visible  assets  subject  to  legal  process 
and  the  existence  of  assets  which  are 
concealed. 

8.  Action  to  Set  Aside  a  Fraudulent  do  some  act  during  th 

Mortgage.  —  In  an  action  to  set  aside  a  the  action   which  will 

fraudulent  mortgage,  where  the  plain,  to  the  plaintiff,  or  that 

tiff  by  his  pleadings  presents  a  state  of  do  some  act  in  violatio 

case  which,  under  the  terms  of  Gen.  tiff's  rif^ht  incident  to,  c 

Slat.   Ky.   1894,  g  1910,  operates  as  a  the  subject-matter  of  the 

transfer  and  assignment  of  all  of  the  v,  Herbert  Booth  King, 

property  of  the  debtor  for  the  benefit  (Supm.  Ct.  App.  Div.)  2 

of  his  creditors,  an  answer  is  insuflS-  Y.)  229. 
cient  which  merely  consists  in  the  de-        593.      1.    Gilbert     t 

nial   that  a  mortgage  "  was  made  in  Beneficial  Endowment  * 

contemplation  of  insolvency,  or  with  Cas.  (D.  C.)  316:  Mears 

the  design  to  prefer  one  or  more  credit-  Wash.  148.     See  also  C 

ors."     Aulick  v.  Reed,  104  Ky.  465.  Co.    v.   Catawba   Mills 

599.     1.  Hegler  v.  Grove,  63  Ohio  780. 
St.  404.  2.  Hirsch  v.  Israel,  ic 

599.     1.  Kirdahi  v.  Basha,  (Supm.  ing  5  Encyc.  of  Pl.  ani 

Cl.  Spec.  T.)  36  Misc.  (N.  Y.)  715.  also  Livingston  v,  Swoi 

frooeedf  of  At^chment  Sale.  —  Where  Goods  Co.,  12  Colo.  Ap 
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Dry  Goods  Co.,  12  Colo 
In  Kew  York,  to  justil 
of  a  motion  for  a  tem 
tion,  the  plaintiff -musi 
the  defendant,  unless 
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*I94.    DiwntloB  of  Court.  —  See  note  i. 

Sniu  to  Bet  A«lde  FrMdnlant  OonnyuMM.  —  See  note  2. 
fESKS.    See  note  i. 
396.     HoUm.  —  See  note  2. 
•S97.     ESeot  of  Aniwar.  —  See  note  4. 
398.    XVm.  Deokee  —  1.  In  0«iieral.  —  See  note  2. 


S«4.  1.  Wood  1 
Cas.  (D.  C.)  174;  Ni 
V.  Riget,  38  N.  Y.  App.  DIv.  113. 

%.  Cox  V.  Wall,  99  Fed.  Rep.  546. 
See  also  Taylor  v.  Dwyer,  isiAla.  91; 
New  Jersey  Lumber  Co.  v.  Ryan,  57 
N.J.  Eq.  330. 

H«w  Tork.— Where  Ihe  action  is 
brought  by  creditors  In  iheit  own  be- 
half, m  set  aside  a  transfer  of  retl 
estate  as  fraudulentagalnst  them.  It  is 
not  proper  ordinarily  to  appoint  a 
receiver,  but  the  properjudgment  is  to 
set  aside  the  conveyance,  so  far  as  It 
~  e  plaintiRs'  judgment,  and 


yson,  16  App.     iSupm.   Ct.   Spec.  T.)  ai  Misc.  (N.  Y.) 
■  "-      -  Bank     ^2^\amrmtd  33  N.  Y.  App.   Div.  631]; 

Tuihfll  V.  Myrua,  57  N.  V.  App.  Dlr. 


37- 


Bnpport  of  Dwitm.  -^  The  evidence 
must  be  consisleni  with  Che  atlegalions 
of  the  complaint,  and  tbe  terms  of  Ihe 
decree  must  be  consislenr  with  bc(b 
the  evidence  and  the  allegations  of  the 
cotnplalnt.  Mullan  v.  O'Shea.  85  111. 
App.  385:  Chatterton  ».  Mason.  86 
Md.  336;  Wabasha  First  Nat.  Bank  v. 
Brass,  71  Minn.  311;  BiUinglon  v. 
SweetinK,  173  Pa.  St.  161.  See  also 
Farmer,  109  Iowa  468;   Nor- 


permlt   them   to   pursue  their  remedy  berg  v.  Records.  84  Md.  568;  Anderson 

on   their  judgment  in   Che  usual  nay.  r.  Learoyd,  176  Mass.  431;  Needles  v. 

Harris   v.   Osnowili.   3S    N.    V.    App.  Ford.  167  Mo.  495- 
Div.  5q4;  Bryer  v.   Foerster.  14  N.  ¥.        Dmtm  rndsr  Fi«7er  for  Oau«ral  Bsllif. 

App,  Dii-.  315.  —  Under  a  prayer  for  general  relief,  a 

whni  tlM  OrantM  Ii  flslvent  there  is  sale  of  property  not  attached  may  be 

no  necessity  for  the  appointment  of  a  decreed,  nhere  the  facts  entitling  the 

receiver  to  take  charge  of  the  property  party   to   such    sale   are   alleged   and 

conveyed.     Gilreaih   v.    Union   Bank,  proved,    although    the    petition    asks 

etc..    Co.,    t3i    Ala.    304.      See    also  spectlically  for  [he  sale  of  only  the  at- 

Turnlpseed   v.   Kentucky  Wagon  Co.,  tached  property.     Columbia  Nat.  Bank 

97  Ga.   258:  Banner   v.    Dingus,  (Va.  v.  Baldwin,  (Neb.  1903)90  N.  W.  Rep. 


S0S. 

498. 

596,  a.  Alexandria  Gas  Co.  ;>.  Irish, 
15Z  Ind.  S3S.  See  also  Smith-Dimmick 
Lumber  Co.  v.  Tcague,  119  Ala.  385, 
wherein  it  was  saiU  that  the  appoint- 
ment of  a  receiver,  without  notice, 
upon  the  single  verified  fact  of  tbe  in- 
solvency of  Ihe  debtor  should  be 
reversed  on  appeal. 

In  Gilreaih  v.  Union  Bank,  etc.,  Co.. 
131  Ala.  304,  It  was  held  thai  the  ap- 
pointment of  receivers  upon  ex  parte 
applications  is  a  practice  seldom  t<  ' 
erated. 

597,  4.  Acoonntlng  of  Ssedvar. 
Where  a  receiver  has  been  appointed 
In  a  case,  the  bill  should  not  be  dis- 
missed without  requiring  him  to  report 
and  settle  his  account.  Simmons  v. 
Shelton.  113  Ala.  284. 

598,  2.  Taylor  v.  Ptvyer,  ijt  Ala. 
9t:  Freeman  f.  Pullen.  130  Ala.  653; 
Woodbury  !>.  Nevada  Southern  R.  Co.. 
lao  Cal.  463;  Hunt  v.  Johnston.  105 
Iowa  311;   Greenough   v.   Greenough. 


Sellaf  Trader  Btll  of  DiMonrr.  —  Full 
satisFaclino  of  their  claims  Is  all  the 
relief  complaining  creditors  are  entitled 
to  under  a  bill  of  discovery,  and  there- 
fate  a  decree  is  improper  which  directs 
the  debtor  10  pay  over  Lo  a  receiver  a 
sum  in  excess  of  the  aggregate  sum 
asked  for  by  the  complainants.  Mc- 
Kissack  r.  Voorhees,  119  Ala.  lot. 

Pcrtonal  Dmtm  Against  GrutM.  ~  A 

a  conveyance  on  the  ground  that  it  is 
In  fraud  of  creditors,  cannot  hold  the 
able  for  the  an: 


unles 
Ihe  a 


Ma9 


be  hag 


1   put  I 


c  by 


I.  86  Md.  336. 
se  of  IHimliisl  - 


A  decree  dis- 
missing a  creditors'  bill  because  the 
complainant  is  a  simple  contract 
creditor  and  therefore  not  entitled  to 
maintain  the  same,  should  be  with- 
out prejudice.  Harrison  v.  Farmers' 
L.  &  T.  Co..  (C.  C.  A.)  94  Fed.  Ren. 
7i8. 
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600.    2.  In  Suits  to  Set  Aside  Fraudulent  Conveyanc 
General.  —  See  note  i . 

b.  Sale  of  Premises  Fraudulently  Cois 

See  note  2. 


as  compared  with  the  fu 
be  reached,  Ihe  court  ma 
less,  decree  thai  the  eni 
paid  into  court  for  the  pa) 
complainant's  claim  and 


Ala.  566. 

Where  Fraud  Is  A  buna 
lished  the  conveyance  sh< 


the   parties.     Woods  v.  V 
N.  Y.  App.  Div.  220. 

2.  McNally  v.  White,  ij 
Benton   v,   Collins,    125 
Wollenberg  v.  Minard,  37 


600.  1.  Emmons  v.  Barton.  log 
Cal,  663;  McDowell  v.  McMurria,  107 
Ga.  812;  McNally  r.  White,  154  Ind. 
163:  Knapp  V.  Crane,  14  N.  Y.  App. 
Div.   120;   Schultze  v,  Schultze,  (Tex. 

Civ.  App.  igoi)  66  S.  W.  Rep.  56.     See  creditors  who  may  prove 

also  Home  Bank  v.  Brewster,  15  N.  Y.  Henderson   v,   J.    B.    Bro 
App.  Div.  338. 

Extent  of  Fraudolent  Donee's  LiabiUtj. 
—  Walters  v.  Cantrell,  Tex.  Civ.  App. 

1902)  66  S.  W.  Rep.  790,  wherein  it  was  allowed   to  stand   as  sect 

held  that  the  judgment  should  cancel  actual    indebtedness   pro\ 
the  deed  only  as  to  the  amount  levied 
upon. 

Conveyanoe  Allowed  to  Stand  as  Seonrity 
for  Sam  Paid —  Where  Fraud  Is  Not 
Clearly  Proved.  —  Where    a    deed    is 

sought  to  be  set  aside  as  voluntary  and  Cumberland  First  Nat.  B 

fraudulent  against  creditors,  and  there  sons,  42  W.  Va.  137. 

is  no  sufficient  evidence  of  fraud  to  in-  Forms    of   Decrees  —  Dc 

duce  the  court  to  avoid  it  absolutely.  Homestead    Exemption,  — 

but  there  are  suspicious  circumstances  court  finds  a  conveyance  o 

as  to  the  adequacy  of  consideration  void  as  to  the  grantor's  c 

and  the  fairness  of  the  transaction,  the  cepting  "  forty  acres  "  inc 

court  will  not  set  aside  the  conveyance  grantor's  homestead,  the 

altogether,  but  will  permit  it  to  stand  not  designate  the  "  forty 

as  security  for  the  sum  paid.     Withrow  some   particular   part  of 

V.  Warner,  56  N.  J.  Eq.  795;  Morrell  Doyle   ».   Wamego   First 

V,  Miller,  28  Oregon  354.  (Tex,  Civ.  App.  1899)  50 

Where  there  Is  Disparity  Between  the  480. 

Value  of  the  Property  and   the  Price  Where  there  Are  Prior  I 

/'flf^  the  court  may  adopt  such  specific  land  fraudulently  conveyr 

relief  as  may  be  best  suited  to  the  exi-  should   not   be   sold    subji 

genciesof  the  case,  and,  among  others,  liens,  but  should  be  sold  f 

may  allow  the  amount  actually  paid  to  faction  of  such  liens  as  w 

be  a  lien  on   the   property.     Wright  complainant's  claim.     Den 

V.   Craig,   40  Oregon    191.      See  also  50  W.  Va.  382. 

Schuster  v.  Farmers,  etc..  Nat.  Bank,  Where  the  Orantee  Partic 

23  Tex.  Civ.  App.  206,  wherein  it  was  Fraud  the  deed  should  be  d 

held  that  if  there  was  no  intent  to  de-  and   void,   and   the  credit 

fraud  creditors,  and  the  debtor  was  in-  the  land  free  from  any  cl 

solvent,   and    property    was  sold    by  ever.     Schuster  v.  Farmer 

deeds  for  a  consideration   much  less  Bank,  23  Tex.  Civ.  App.  2< 

than  their  market  value  at  that  time.  Extent    of   Seooyery    by 

then  the  sales  referred  to  would,  as  to  Where  a  receiver  appointe 

creditors,  be  only  constructively  fraud-  mentary  proceedings  prosec 

ulent,  and  it  would  be  proper  to  treat  ment  creditors' suit  against 

the  deeds  as  mortgages  for  the  actual  debtor  to  set  aside  a  fraud  ul 

amount    which   constituted    the    con.  of  property  and  to  compel 

sideration,  and  to  permit  creditors  to  ant  to  account  for  the  procei 

recover  the  property  on   payment  of  by  virtue  of  such  transfer, 

such  consideration.     But  see  Hender-  is  entitled    to    recover  ju' 

son  V.  J.  B.  Brown  Co.,  125  Ala.  566,  such   a  sum   only  as  will 

wherein   it   was  held   that  where  the  judgment  of   the  creditor 

claim  of  the  complainant  in  a  suit  to  represents,  and  the  remain 

set  aside  a  collusive  attachment  is  small  proceeds  can   be  retained 
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601.    See  note  i. 

c.  Personal    Judgment    Against    Fraudulent 

Donee.  —  See  note  2. 
603.    See  note  i. 

3.  Suits  to  Subject  Property  Hot  Seaohable  by 

—  See  note  2. 


fendant.     Stiefel   v.   Berlin,   a8  N.  Y. 
App.  Div.  103. 

Semedy  Wh«r«  Too  Much  Relief  le 
Gnuited.  —  If  a  judgment  setting  aside 
a    fraudulent    conveyance    gives    the 


Oberoieyer,  etc.,  Brewing  Co.,  64  N. 
Y.  App.  Div.  499;  Sabin  t/.  Anderson, 
31  Oregon  487.  See  also  Sheldon  v. 
Parker,  (Neb.  1902)  92  N.  W.  Rep.  923. 
Aooounting  as  to  Equity  of  Bedemptfon. 


V 


plaintiffs  more  relief  than  they  were  —  Where  mortgagees  holding  propeny 
entitled  to  under  the  findings,  the  de-  under  valid  mortgages  dispose  of  the 
fendant  is  not  entitled  to  judgment  on  property  pursuant  to  a  conveyance  by 
motion,  his  remedy  being  by  motion  to  the  mortgagor  in  fraud  of  his  creditors, 
modify  the  judgment.  Nelson  v.  Cot-  in  a  suit  to  set  aside  the  conveyance 
tingham,  152  Ind.  135.  the  creditors,  if  successful,  are  en- 
Mi.  L  Harris  v.  Osnowitz,  35  N.  titled  to  an  accounting  at  the  hands  of 
Y.  App.  Div.  594;  Bryer  v.  Foerster,  the  mortgagees  of  the  disposition  made 
14  N.  Y.  App.  Div.  315.  Compare  by  them  of  the  property,  in  order  that 
Chrisllp  V.  Teter,  43  W.  Va.  356.  the  mortgagor's  equity  of  redemption 
In  Klsiissippi  the  decree  should  not  therein  may  be  reached  and  applied  to 
merely  vacate  the  fraudulent  transfers,  the  satisfaction  of  the  creditors'  claims, 
but  should  fix  the  amount  of  the  Kickbusch  v.  Corwith,  108  Wis.  634. 
several  debts  due  the. respective  com-  Credit  for  Diibvrsements.  —  In  Sabin 
plainants,  order  the  property  to  be  sub-  v.  Anderson,  31  Oregon  487,  it  was 
jecled  to  the  payment  of  said  ascer-  held  that  the  court  cannot  take  an  ac- 
tained  debts,  and  adjudge  costs.  Oliver  count  between  the  parties  to  the  fraud 
Finnie  Grocery  Co.  v.  Bodenheimer,  for  the  purpose  of  reimbursing  the 
77  Miss.  415.  fraudulent  assignees  for  money  ex- 
8.  Sabin  v.  Anderson,  31  Oregon  487  pended  for  their  own  protection  with- 
citing  5  Encyc.  of  Pl.  and  Pr.  601];  out  regard  to  the  rights  of  creditors, 
ance  Shoe  Co.  r.  Haught,  41  W.  Va.  2.  In  a  Suit  to  Seaoh  Funds  in  a  Tmi- 
275.  tee's  Hands  a  decree  that  the  trustee 
When  Deeree  Kot  Personal.  —  Where  a  shall  pay  forthwith  the  amount  of  the 
creditor  purchases  property  from  his  judgment  against  the  judgment  debtor 
debtor  in  excess  of  the  former's  claim,  with  interest  and  costs  is  good.  May 
with  knowledge  of  the  fraudulent  pur-  v.  Bryan,  17  App.  Cas.  (D.  C.)  392. 
pose  of  that  debtor,  in  selling  the  prop-  See  also  May  v,  Bryan,  16  App.  Cas. 
erty,  to  hinder  other  creditors,  in  a  suit  (D.  C.)  556,  wherein  a  decree  providing 
to  set  the  conveyance  aside  the  decree  that  unless  the  trustee  shall,  within 
should  not  be  a  personal  one  against  forty-five  days,  pay  the  judgment,  the 
the  grantee,  but  should  give  the  attack-  interest  of  the  judgment  defendant  in 
ing  creditors  a  lien  on  the  property  to  the  estate  shall  be  sold,  was  aflirmed. 
the  extent  of  the  excess  thereof  over  Deeree  Against  Trustee.  —  When  an 
(he  purchaser's  valid  claim.  Morrell  action  is  brought  to  set  aside  a  fraadu- 
V.  Sharp,  (Iowa  1898)  74  N.  W.  Rep.  lent  conveyance  of  property  which  is  in 
749.  the  hands  of  a  trustee,  and  the  trustee 
Frandnlent  Jadgment  in  FaTOr  of  Fred-  when  summoned  persistently  and  con- 
dent  of  Corporation.  —  A  judgment  temptnously  refuses  to  appear  and  an- 
creditor  of  a  corporation  cannot  main-  swer  questions  touching  the  transfer 
tain  an  action  for  a  personal  judgment  of  such  property  in  his  hands,  a  decree 
against  its  president  to  vacate  as  may  be  entered  against  him  charging 
fraudulent  a  judgment  which  the  de-  him  with  the  full  value  of  the  property 
fendant  has  obtained  against  the  cor-  and  compensation  for  his  services  may 
poration,  and  which  has  been  satisfied,  be    denied.      French    v.    Commercial 


Westfall  V,  Powell,  (Kan.  1896)  45  Pac. 
Rep.  92. 

d03.    1.  Morrison  v,  Houck,  (Iowa 
1903)  93  N.  W,  Rep.  593;  Harrison  v. 


Nat.   Bank,   97   111.  App.  533,  affirmed 
199  111.  213. 

Sale  by  Matter.  —  In  Massac husetts  a 
decree  to  subject  the  equitable  interest 
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605.    6.  Diftribntion  of  Fund  Among  Creditors  — . 

Set  Aside  Fraudulent  Conveyances.  — See  not 

607.     SurpluB  of  Prooeedi.  —  See  note  I. 

b.  Suits  to  Subject  Property  Not 
BY  Execution. —  See  note  2. 

of  a  piece  of  land  to  payment  of  a  debt    to  Set  Aside  a  Preferen 
should  provide  that  in  case  the  defend-    cannot  share  In  a  recove 
ant  elected  not  to  make  the  conveyance    the  claims  not  only  ol 
of  the  land  to  satisfy  the  judgment  of    creditors    but    also  of 
the  court,  a  master  should  conduct  the    creditors  are  satisfied, 
sale;  but  upon  the  sale  being  made  by     rlco,  50  W.  Va.  336. 
the  master  the  conveyance  should  be 
made  by   the  defendant.     Russell    v. 
Burke,  [80  Mass.  543. 

Gonditioni  Preoedeni  to  8alo.  —  In  Car-  ing  creditors, 
nahan  v.  Ashworth,  (Va.  1898)  31  S.  E.  139.  Wilson  v. 
Rep.  65,  it  was  held  that  in  an  action 
to  subject  realty  to  the  judgment 
debtor's  debts,  land  shall  not  be  sold 
under  a  decree  of  court  until  the  liens  come  in  and  file  their  c 
binding  it,  their  amounts,  and  the  order  be  personal,  but  may  be 
of  their  priorities  havebeen  established,     lication.     Harnett  v.  E« 

605.  1.  Doster  z/.  Manistee  Nat.  etc.,  R.  Co.,  (Tenn.  Ch. 
Bank,  67  Ark.  325;  Senter  t/.  Williams,  Rep.  817. 
61  Ark.  189;  Goldberg  v,  Cohen,  119  607.  1.  Gilbert  v 
N.  Car.  68.  See  also  Applegate  v,  Ap-  Beneficial  Endowment  i 
plegaie,  107  Iowa  312;  Matula  v.  Lane,  Cas.  (D.  C.)  316;  Mall< 
22  Tex   Civ.  App.  39I. 

In  West  Virginia.  —  Parkersburg 
First  Nat.  Bank  v,  Prager,  50  W.  Va. 
660;  Cumberland  First  Nat.  Bank  v. 
Parsons,  42  W.  Va.  137.  Compare'^XM' 
baugh  V.  Loomis,  48  W.  Va.  666, 
wherein  it  was  held  that  in  a  suit  to 
set  aside  a  fraudulent  conveyance  no 
convention  of  the  creditors  of 
fraudulent  grantor  is  necessary. 


Preferred  Creditors  A\ 
tain  the  Preferential  Con 
titled  to  share  pro  rata  \ 

See   Co 
Carrie 

336. 

Kotioe  to  File  Claims, 
a  notice  to  creditors  of  a 


T15  Iowa  238. 

2.  Bridges  r.  Cooper, 
See   also   Babbington    k 
Brewery  Co.,  13  App.  C 
wherein  it  was  held  that 
from  the  filing  of  the  I 
the  property  is  subject  t 
ing  liens  and  incumbrr 
the    created  by  the  filing  of 
perior  to  and  takes  pre 
Proceedings  Before    Commissioner, —    liens,  incumbrances,  an 
Any  creditor,  though  not  a  partv  to  the    subsequently  created  or 
suit,  has  the  right  to  appear  before  the     Bryan.  17  App.  Cas.  (D 
commissioner  to  whom  a  cause  is  re- 
ferred and  present  his  lien,  and  if  the 
lien   is    allowed    is    entitled   to  have 
it  decreed  without  formal  pleadings. 
See  Code  W.  Va.,  c.  139,  §  7.     If  the 
court  was  not  satisfied  ivith  the  claim,  it 
should  have  recommitted  it  to  the  com- 
missioner   for    further    investigation,     defeat  that  lien,  althougl 
but  the  commissioner  having  reported    acquired   is  subject  to 
it  as  a  valid  claim,  the  court  could  not    that  may  have  been  ere 
on  its  own  motion  without  exception    property  or  assets  of  the 
disregard  it.     Wilson  v.  Carrico,  50  W.        Frandnlont  Sale  by  Insu 
Va.  336.  —  Where  a  sale  by  an  i 

Creditors  Who  Do  Not  Join  in  a  Suit  pany  of  its  property  is 
to  Set  Aside  a  Fraudulent  Conveyance  the  court  decrees  a  genei 
cannot  claim  any  of  the  recovery  in  not  only  those  who  havi 
such  suit  until  the  debts  of  the  attack-  have  formally  intervene 
ing  creditors  have  been  satisfied.  Wil-  but  all  holders  of  certific 
son  V,  Carrico,  50  W.  Va.  336.  ment,  may  present  the: 

Creditors  Who  Do  Not  Join  in  a  Suit    have    them    adjudicate! 

8W 


ing  that  the  filing  of  a 
and  the  notification  iss 
pearance  thereto,  create 
equitable  estate  or  asset 
ment  debtor,  described  i 
no  subsequent  disposiii 
tate  or  those  assets  coi 
defeat  that  lien,  althoug 
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608.     Priority  Obtained  by  Owner  of  Jnnior  Judgment.  —  See  note  I. 

600.    c.  Suits  by  Creditors  of  Decedents,  —  See  note  3. 

610.  See  note  i. 

611.  See  note  i. 

61  a.    d.  Payments  of  Debts  According  to  Dignity. — 

See  note  2. 

614.     6.  Xnterruption  of  Other  Suits.  —  See  note  i. 
61«(.     Suite  by  Creditore  of  Deoedente.  —  See  note  I. 

[XIX.  Costs  (see  also  Costs)  —  in  OenenO.  —  A  decree 
setting  aside  a  fraudulent  transfer  should  adjudge  costs. •*" 

Payable  Out  of  General  Fund.  —  The   costs   may  be  taxed 


Washington     Beneficial     Endowment  different.    And  where  consolidation  is 

Assoc.,  10  App.  Cas.  (D.  C.)  316.  consented  to  by  all  the  parties,  they  in 

60f9.    1.  Action  to  Beaoh  Beenlting  effect  agree  that  the  separate  actions 

Trust.  —  The  ordinary   rule    which   is  shall  be  discontinued,  and  a  new  and 

applicable   in   creditors'   actions,  that  distinct  action  shall  be  created  in  which 

the  person  who  first  acquires  a  lien  is  shall  be  included  and  litigated  all  the 

to  have  the  benefit  of  that  lien  and  to  questions  presented  by  the  pleadings 

have  preference  over  other  creditors,  in    the    former    actions.      Gilbert    v. 

although   the  latter  may  have  senior  Washington      Beneficial     Endowment 

judgments,  applies  to  actions  brought  Assoc.  10  App.  Cas.  (D.  C.)  316. 
to  enforce  the  rights  of  a  creditor  under         fVaivrr  of  Priority,  —  Where   judg- 

a  statute  declaring  that  a  trust  shall  ment  creditors  consent  to  a  consolida- 

result  in  favor  of  the  creditors  of  one  tion  of  their  actions,  and  no  order  is 

who  pays  for  property  which  is  con-  made  at  the  time,  or  requested,  to  de- 

veyed     to     another.       Mandeville    z'.  termine  their  respective  priority,  and 

Campbell,  45  N.  Y.  App.  Div.  512.  all  share  in  the  prosecution  and  ex- 

6€0.    8.  Campbell   v.    Heiland,    55  pense   of  the  consolidated   suit,    it  is 

N.  Y.   App.   Div.  95,  holding  that  all  not  error  to  require  such  creditors  to 

that  the  plaintiff  is  entitled  to  is  a  can-  prorate   in    the    proceeds  of   the  suit, 

cellation  of  the  fraudulent  transfer  and  Nebraska  Nat.  Bank  v,  Hallowell,  63 


2l  pro  rata  distribution  for  the  common 
benefit  of  all  creditors. 

610.  1.  Senterv  Williams,  61  Ark. 
189. 

611.  1.  Continental    Trust  Co.  z/. 
Toledo,  etc.,  R.  Co.,  82  Fed.  Rep.  642. 

613.    8.  Manhattan    Trust    Co.    v, 
Seattle  Coal,  etc.,  Co.,  19  Wash.  493. 


Neb.  309. 

Suit  Against  BecelTor  in  Another  Bolt 
—  A  creditor  may  file  a  bill  to  reach 
and  subject  assets  of  his  insolvent 
debtor,  in  respect  of  which  another 
creditors'  suit  has  been  commenced 
and  a  decree  appointing  a  receiver 
entered,  when  the  effect  of  the  prosecu- 


Where  the  Property  Is  Beoonveyed  to  tion  of  such  suit  or  of  the  decree  therein 

the  Debtor,  all  existing  judgment  liens  is  shown  to  be  a  hindrance  and  delay 

attach  at  the  same  time  and  the  fund  of  the  complaining  creditor  and  a  fraud 

must  be   distributed  among  them  all  upon  his  rights.     Alabama  Iron,  etc., 

pari  passu.    Wares'.  Delahaye,  95  Iowa  Co.  v.  McKeever,  112  Ala.  134. 

667,  decided  under  Code  Iowa,  g  2882.  61ft.     1.  Wliere  the  Estate  Is  Insol- 

614.  1.  American  Pig  Iron  Storage  vent. —  Where  a  creditors'  bill  reciies 
Warrant  Co.  v,  German,  126  Ala.  194;  that  the  insolvency  of  the  estate  of  the 
Alabama  Iron,  etc.,  Co.  v,  McKeever.  decedent  has  been  suggested  in  the 
112  Ala.  134;  State  v.  Superior  Ct.,  14  probate  court,  as  provided  by  Shan- 
Wash.  686.  non's  Code  Tenn.,  ti  4072,  the  bill  is 

Consolidation  of  Salts —  Consolidation  not  defective  for  the  reason  that  no  in- 

Alhwabh.  —  Whenever    the    subject-  junction  issued,  since  an  injunction  is 

matter  of  a  creditors'  bill  is  the  same,  not  necessary  after  suggestion  of  insol- 

even  though  the  parties  may  be  differ-  vency.     Spencer  v.  Goodlett,  104  Tenn. 

em,  consolidation  may  be  allowed  at  648. 

any  time,  even  though  the  defenses  to  2a.  Oliver    Finnie    Grocery    Co.   v. 

the  different  claims  may  be  entirely  Bodenheimer,  77  Mi$s.  415. 
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against  the  general  fund  for  distribution  among  tt  : 
although  this  may  be  discretionary  with  the  court.-  ' 

615.     Wlien  Defendant  Entitled  to.  — A  prevailing  de 
as  one  who  has  no  interest  in  the  controversy  and 
claims,  is  entitled  to  costs. •** 

ZX.  Appeals  (see  also  Appeals)  —  Jndgi  i 
—  In  general,  an  appeal  will  lie  in  a  creditors'  sui 
final  judgment. *• 

Parties  —  Parties  Interested  in  Beooyery.  —  Any  i 
to  share  in  the  proceeds  of  a  judgment  in  a  credil : 
appeal  from  an  order  rejecting  his  claim.*-^ 

Parties  Eot  Peenniarily  AiTeoted  cannot  appeal.^ ' 

Joinder.  —  All  parties   on    either  side  wh  i 
aflfected  by  the  judgment  or  decree  adverse  to  sue! 
be  joined  as  parties  appellant  on  an  appeal  from  si  i 
judgment.** 

61ft.    %b,  Manhard    Hardware  Co.  peal  from  a  decree  s : 

z'.  Rothschild,  121  Mich.  657.  conveyance  as  fraudi  I 

2r.  Parkhurst,  etc.,  Co.  v,  Etna  Coal  when  the  decree  provi(  • 

Co.,  (Tenn.  Ch.  1899)  54  S.  W.  Rep.  58,  shall  be  satisfied  and   ; 

holding  that  when  a  general  creditors'  proceeds  of  the  propc  i 

action,  brought  to  wind  up  an  assign-  Hardware  Co,  v.  Roths  i 

ment   made   by  a  corporation  and  to  657. 

have  the  assets  distributed,  fails  to  dis-  A  Beoeiver  is  rarely 

covet  any  new  assets  or  to  protect  or  pealing  from  a  judgmc  1 

preserve  the  assigned  property,  it  is  payment  of  a  petition  t 

within  the  discretion  of  the  court  to  tax  of  the  proceeds  of  reali ; 

the  costs  of  the  action,  though  not  the  not  when  the  questio  1 

counsel    fees    of     the    complainants,  tween  two  sets  of  ere*  I 

against  the  general  fund.  distribution  of  the  fund. 

2</.  Malcomson  v.  Wappo  Mills,  97  Bank  7/.   Western  Car: 

Fed.  Rep.  225.  N.  Car.  432. 

2e.  Order  FroYiding  for  Fntnre  Prooeed-  2h.  Stunmons  and  Seve: ' 

ings  Againit  a  Oaaraator.  —  An  order  Befosing  to  Join  —  ///  i 

that   after    exhausting    their    lemedy  ceedings   Must  Be    Han 

against  a  principal  debtor,   creditors  from   a  decree  setting 

may  apply  for  and  obtain  a  judgment  nulling  a  mortgage  as  b 

against  a  guarantor  is   not  final   and  as  to  creditors  should 

therefore  not  appealable.     Millard  v,  name  of   all   the  defe 

Parsell,  57  Neb.  178.  summons  and   several 

2/.  duties  Coming  in  under  Order  for  appellate  court  as  to  t( 

Convention  of  Creditor!.  —  Under  Code  in  the  appeal.    Cross  z/. 

W.  Va.,  c.  139,  §  7,  any  creditor  of  a  92. 

defendant  debtor  in  a  suit  to  set  aside  Not  Always  Necessary 

a  fraudulent  conveyance  may,  though  and  severance  are  not  i 

not  a  party  to  such  suit,  file  his  claim  the  maintenance  of  an 

with  the  commissioner  to   whom  the  of  the  parties  to  a  dec 

case  is  referred,  and  if  such  claim  be  appears  from  the  record 

allowed     by    the     commissioner,    the  who  mit^ht  have  joine* 

creditor  is  entitled  to  have  it  decreed  tified  todosoand  have 

without  formal  pleadings;   and  hence  son  v.   Trust  Co.,  (C. 

the    absence  of  such    pleadings    will  Rep.  174. 

not  deprive  such  creditor  of  the  right  Joinder  Bendered  Unn 

to  appeal  if  his  claim    be  rejected  by  rogation.  —  Where,  in 

the    court.      Horner-Gaylord    Co.     v.  aside  as  fraudulent  tl 

Fawcett,  50  W.  Va.  487.  sum  of  money  from  a 

%g.  A  nrandnlent  Grantor  cannot  ap-  wife,  the  bank  in  whic 
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6 Iff.  AHignmonta  of  Error  —  Host  Bo  Spooifle.  —  Assignments  of 
error  must,  as  in  appeals  in  other  suits,  specifically  point  out  the 
error  complained  of.** 

Joint  AMignmont  of  Error  cannot  be  made  by  parties  who 
are  not  jointly  affected  by  the  errors  so  assigned.*-' 

Qnootiom  Considorod  on  Appoal.  —  Objections  for  errors  com- 
mitted in  the  trial  court  which  do  not  go  to  the  jurisdiction  of 
such  court  or  affect  its  ability  to  dispose  of  the  cause  will  not  be 
considered  when  presented  for  the  first  time  on  appeal.** 

been  deposited  by  the  wife  is  made  a  due  notice.     Flynn  v.  Jackson,  93  Va. 

party  defendant,  and,  pending  the  ac-  341. 

tion,  the  bank  pays  out  such  sum  upon        Prooeif  Senred  on  Only  One  Parteor.  — 

the  check  of  the  wife,  the  bank  has  a  In  a  suit  to  set  aside  as  fraudulent  a 

right  to  appeal  from  a  judgment  ren-  conveyance  made  by  two  partners,  an 

dered  against  it  and  the  wife  in  such  objection  that  process  was  served  on 

action,  although  the  latter  does  not  ap-  only  one  of  the  partners   cannot    be 

peal,  and  by  the  payment  of  the  check  raised   for  the  first  time  on  appeal. 

the  bank  becomes  subrogated  to  the  King  v,  Baer,  (Supm.  Ct.  Spec.  T.)  31 

rights  of  the  wife.    A.  T.  Albro  Co.  v.  Misc.  (N.  V.)  308. 

Fountain,  162  N.  Y.  499.  FaUnro  to  Ezhanst  Legal  Bomedieo.— 

Where  the  Interests  of  the  Fartiat  Are  An  objection  that  creditors  cannot  sub- 

0evorable,  each    party   representing  a  ject  personal  property  without  first  is- 

separate  interest  must  take  a  separate  suing  and  levying  an  execution  upon 

appeal.     An  appeal    by  one  party  de-  it,  and  having:  a  return  of  n$iila  bona, 

fendant  does  not  bring  up  for  review  cannot    be    first    raised    on    appeal, 

the  case  as  to  the  other  parties  not  O'Brien  v,  Stambach,  roi  Iowa  40. 
affected  by  the  issues  upon  such  ap-        Sni&cienoy  of  Complaint.  —  Where  the 

peal.     Shapira  v,   Paletz,  (Tenn.   Ch.  complaint  does  not  allege  the  name  of 

1900)  59  S.  W.  Rep.  774.  the  court  in  which  the  plaintiff's  action 

615.  2i.  Objoetion  to  Exhibit.  —  An  was  brought,  nor  that  the  indebted- 
objection  that  a  deed  was  not  filed  with  ness  upon  which  it  was  based  was  due 
the  complaint  as  an  exhibit,  in  an  action  and  payable,  and  the  defendant  an- 
10  set  aside  a  fraudulent  conveyance  swers  and  allows  the  case  to  go  to  trial 
of  land,  will  not  be  considered  under  without  objection,  he  cannot,  upon  ap- 
an  assignment  that  the  complaint  does  peal,  raise  the  question  of  the  suffi- 
not  state  facts  sulficient  to  constitute  a  ciency  of  the  complaint.  Bennett  v. 
cause  of  action.  Searles  v.  Little,  153  Minott,  28  Oregon  339.  See  also  lioff- 
Ind.  432.  man     v.     Henderson.    145    Ind.    613. 

2/.  In  Suits  to  Set  Aside  Conveyances  wherein  it  was  held  that  where  there 
Made  by  lUiferent  Parties.  —  On  appeal  are  two  paragraphs  in  the  complaint, 
from  a  decree  setting  aside  several  con-  the  first  proceeding  upon  the  theory 
veyances  as  fraudulent,  joint  assign-  that  no  actual  consideration  was  paid 
ments  of  error  by  the  defendants,  by  the  grantee  for  the  land  in  contro- 
where  they  are  not  jointly  interested  in  versy,  and  the  second,  that  she  united 
any  one  parcel  of  land  so  conveyed,  with  her  husband  in  his  intent  to  de- 
must  fail,  as  such  assignments  cannot  fraud  his  creditors,  accepting  the  deed 
be  good  as  to  all  the  defendants.  Kil-  with  a  knowledge  of  the  fraud,  the 
lian  V.  Cox,  132  Ala.  664.  complaint  will  be  held  suflScieni  when 

2k,  Want  of  Process  Cored.  —  Anobjec-  attacked  for  the  first  time  on  appeal, 
tion   that  no  summons  was  awarded        PaUnre to Pnrsne  Sapplemental  Eomedy. 

against  a  creditor  defendant  in  a  peti-  —  An  objection  that  a  judgment  should 

tion  filed  in  the  lower  court  in  a  suit  not  have  been  rendered  in  an  action 

brought  by  another  creditor  to  set  aside  by  a  creditor  to  reach  money  in  the 

a  fraudulent  deed  cannot  be  made  for  hands  of  a  trustee,  on  the  ground  that 

the  first  time  on  appeal,  where  it  ap-  the  money  could  have  been  reached  by 

pears  that  after  the  petition  was  filed  garnishment  proceedings,    cannot    be 

an  account  of  liens  was  ordered  and  raised   for  the  first    time  on  appeal, 

taken,  of  which  such  defendant  had  Raymond  v.  Lelnberger,  50  Neb.  815. 
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619.  OlQeotinis  Available  on  Appeal.  —  An  objection 
essential  to  a  correct  disposition  of  the  case  may 
the  first  time  on  appeal.** 

Preeomptio&i.  —  Where  the  record  does  not 
evidence,  the  findings  of  the  trial  court  will  be  presi 
been  sustained  by  the  evidence.'"* 

Competenoy  of  ETidenoe.  —  It  will  be  presun 
chancellor  rested  his  decision  upon  competent  evidei 

Szamination  of  QueationB  of  Faot.  —  The  finding! 
court  upon  questions  of  fact  cannot  be  reviewed  on 
there  was  evidence  to  support  them.*** 

IMimiMal.  —  The  satisfaction  of  the  debt 
basis  of  a  creditors*  suit,  after  the  entry  of  a  decree 
ting  aside  conveyances  as  fraudulent,  is  not  ground 
missal  of  an  appeal  from  such  decree.*'* 

The  Costs  of  an  Appeal  from  a  decree  entered  i 
suit  are  usually  taxed  against  the  losing  party.***  ] 

Ho  Issne  Hade.  —  An  objection  that  from  a  decree  dismiss 

there  was  no  issue  as  to  the  want  of  bill  to  set  aside  a  con 

consideration   for    a  deed   alleged   to  estate  as  in  fraud  of  ci 

have  been  made  for  the  purpose  of  de-  swer  denied  the  charge 

frauding  creditors  cannot  be  made  for  absence  of  testimony  i 

the  first  time  on   appeal.      Casey  v.  of  appeal  the  court  is 

Leggett,  125  Cal.  664.  suming  that  the  charge 

Consolidation.  —  Where  no  exception  without  foundation.     I 

is  taken  to  an  order  consolidating  a  14  App.  Cas.  (D.  C.)  46 

creditors*  bill  to  reach  a  money  deposit  2n.  Olivers.  McDowi 

transferred  by  a  judgment  creditor  in  45;  Hunt?/.  Connor,  74 

fraud  of  creditors,  with  an  action  by  %>,  Fraud.  —  In    suit 

ao  assignee  of  the  certificate  of  deposit,  conveyances  as  fraud ul< 

the  propriety  of  such  order  cannot  be  of  fraudulent  intent  is  • 

considered  on  appeal.  Wolters  v.  Rossi,  the  finding  of  the  trial 

126  Cal.  644.  spect  thereto,  as  well  as 

iMnes  Hot  Presented  Below.  —  Where  /ides  of  the  transaction 

in  an  action  to  set  aside  a  fraudulent  disturbed  on  appeal  w 

conveyance  the  defendant  fails  to  pre-  evidence    to    support 

sent  any  issue  as  to  the  improvements  Poulson  v.  Stanley,  122 

made   upon  the   property    in    contro-  v.  Benjamin,  150  N.  Y. 

versy,  or  to  request  any  finding  con-  Abramson,  (Supm.   Ct 

ceming  such  improvements,  he  cannot  Misc.  (N.  Y.)  520. 

insist  on  the  reversal  of  the  judgment  8/.  Boldt  v.  West  P 

because  nothing  was  allowed  for  such  Bank,  59  Neb.  283. 

improvements.     Rose  v.   Dunklee,  12  %q.  Appeal  by  ComplaJ 

Colo  App.  403  Creditors'  Bill.  —  Where 

615.    8/.  Intnifioienoy  of  Commission-  ant  in  a  general  credito 

or's  Beport.   -  Where  a  commissioner's  from  a  decree  denying 

report  fails  to  set  out  the  order  of  liens  sustaining  the  bill  as 

upon  property  sought  to  be  subjected  ors,  and  the  decree  is 

to  the  creditors*  claims,  objection  to  it  appellate  court,  the  cos 

may  be   taken   for  the  first  time  on  will  be  taxed  against  tl 

appeal.    Carnahan  v.  Ashworth,  (Va.  American    Handle    Cc 

1898)  31  S.  E.  Rep.  65.  Handle  Co.,  (Tcnn.  Ch. 

ifn,  Frand.  —  Where  on    an    appeal  Rep.  709. 
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616.  1  Natitbi  of  ACTloir.  —  See  notes  i,  2. 

61 7.  n.  FOKM  OF  ACTIOlt.  —  Sec  note  1 . 

in   DECLAKATIOir    OB    COKPLAUTT  —  ENtntUa  SlanaBto.  — 
bee  note  2. 

wiut  HMd  Rot  B«  AvaiT«d.  —  See  note  5. 

Partiaalultj  of  Ararmrat  m  to  Tim*  ftsd  PIm*.  —  See  note  f. 

618.  TlnM.  —  See  note  I. 

619.  IV.  PlBA   OB  AB8WXB—  1.  Plena  ui  Bar  of  Aotion—  b. 
Special  Pleas  —  couuira  or  connivuM  or  Fikintut  —  See  note  2. 


Inre 

citing  5  Encvc.  of  Pl.  and  Pr.  616.  dismissed.     Levy   s.   Harris,  aq  N.  V. 

Ilftnlod   Woman   Hkj   Hot  lI*lDt*lB  App.  Div.  453. 

AoUon,  — A[   common   law   an  aclion  fi,  Collailon  or  ConnlvMiee  of  tbo  Flaln- 

for    enticing    away    a    husband    was  tiff  is  a  bsi  lo  the  aciioa,  but  Ihai  de- 

wholly  diSereni  in  pleading  and  proof,  fense  is  tor  the  defeodanl  to  establish, 

as  well  as  in  parties,  from  an  aclion  and  need  not  be  negatived  in  the  pe- 
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CRIMINAL  CONVERSATION. 


eao.    2.  Pleat  Infofioient  in  Bar  —  d.  Decree  0 
—  See  note  2. 

691.    d.  Misconduct  of  Plaintiff  Other  ti 
siON  OR  Connivance.—  See  note  i. 

e.  Miscellaneous.  —  See  note  5. 


but  such  divorce  may  b 
mitigation  of  damages. 
Williamson,  i  Penn.  (I> 

691.     1.  Prettyman 
I  Penn.  (Del.)  224;  Brov 
52  III.  App.  597. 

Where   the    defendac 
ing  the  allegations  of 


his  suspicions  aroused,  he  for  the  pur- 
pose of  watching  his  wife,  leaves  open 
existing  circumstances,  where  he  does 
not  create  new  ones  or  invite  the  wrong. 
Puth  V.  Zimbleman,  99  Iowa  641. 

Later  Doctrine.  —  See  Levy  v,  Harris, 
29  N.  Y.  App.  Div.  453,  citing  5  Encyc. 
OF   Pl.   and    Pr.   619;    Prettyman    v. 

Williamson,  i  Penn.  (Del.)  224;  Morn-  pleaded  as  a  separate  d< 
ing  V.  Long,  109  Iowa  288;  Lee  v.  plaintiff  by  his  treatmen 
Hammond,  114  Wis.  550.  and  destroyed  his  wife 

The  PlaintUPs  Ckmient  or  ConniTaiioe  was  held  that  under  Coc 
Xnst  Be  Spedally  Pleaded  before  it  can  Y.,  $  508,  such  matter 
be  claimed  as  a  bar  to  the  action,  could  be  pleaded  as  a  ] 
Morning  v.  Long,  109  Iowa  288,  citing  only,  and  should  have  b 
5  Encyc.  of  Pl.  and  Pr.  618.  and  expressly  stated  to 

690.  9.  Lee  z'.  Hammond,  114  Wis.  fense  only,  and  that  \ 
550.  defense  in  bar  of   the 

Aa  Aot  of  the  Legislature  IMvoreiiig  demurrable.  Cole  v.  B< 
Husband  and  Wife  is  not  a  bar  to  an  ac-  Ct.  Spec.  T.)  67  N.  Y.  S 
tion  for  previous  criminal  conversation,        5.  Lee  v.  Hammond, 
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CROSS-BILLS. 

•96.    n.  Ahiwzb  as  Cboh-bul  —  1.  tTnder  Statate*.  —  See 
note  2. 

8.  Independentlr  of  Ststato.  —  See  note  5. 

098.     4.  BnlM  Qonnisg  Annren  Piled   u  CniM-billi.  —  See 
note  I. 

in.  Hatusx  aud  Object  of  Ceoss-bill  —  1.  lU  TTnul 
Fnnotioni.  —  See  nbte  2. 

699.     See  notes  i,  2. 

631.     4.  To  Obtun  Equitable  Set-off  —  See  note  2. 

639.    6.  For  AfflrmatiTe  Belief  —  a.  In  General  — (i)  RuU 
Stated.  —  See  note  I. 

634.     (2)  Exceptions  —  (»)  SpaaUe  Pntttmuw.  —  See  note  2. 

639.    (b)  AMonntiiig.  —  See  note  i . 

6iM.    S.  Panee    v.    Goldberg,    toi  639.      I.  Griffith  v.  Secnritjr  Home 

Tenn.   664.     See  also  Grobe  f.  Roup,  Bldg  ,   etc.,   Assoc.,    100  Teno.    410; 

46  W.  Va.  48B.  Whittemore  ».  Patten,  84  Fed.  Rep.  ji, 

TmiiMMM— /i/in;    Cost   Bond.  —  An  cAth  tiling  5   Fncvc.   of  Pi_  and  Pii. 

answer  will  not  be  treated  as  a  cross-  633.     See  also  the  fotlowlna  cases; 

bill  where  no  cost  bond  is  filed.     Cum-  Alatnma.  —  BtnAtXyi  v.  Sonlhern  R. 

beriand   Land  Co.   v.   Canler  Lumber  Co.,  130  Ala.  305. 

Co.,  (Tenn.  Ch.    1895)  35  S.   W.   Rep.  //A*»rij.  —  Stoltes    v.    Little,   65   III. 

886.  App.  255. 

S.  Iowa  Bank  v.  Price,  q  S.  Dak.  s8a,  Nnofrrsey.  —  Greea  v.  Slooe.  54  N. 

fiV;«fs  Encvc.  OF  Pi_  AND  Pb.  6a6.  I.    Eq.    387:  Tallman   v.    Wallack,  54 

nilnoll.  —  A  mere  answer  cannoi  be  N.  J.  Eq.  6s5- 

treated   as   a  cross-bill.      McGillis    v.  Pfnnivlvama.  —  WAWtmtv.ConQOTA 

HoRan,  85  III.  App.  ig4-  Cong.  Cburch,   193  Pa.  St    no;  Fiee- 

Ktw   JtTMj.  —  An  answer  majr,  by  land  p.  South  Penn.  Oil  Co.,  189  Pa. 

consent,  be  regarded  as  a  cross-bill  so  St.  54. 

thai  all  ihe  equities  of  the  eonltoversy  iVat  Virginia.  —  Turner  v.  Stewart, 
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636. 

638. 
639. 

Answer- 
640. 
641. 
643. 


(o)  Pftrtition.  —  See  note  I. 

TliMrj  on  Which  Balitf  Onuitad  Without  OroM-hill.  — 

b.  As  Between  Codefendants.  —  See  no 

lY.  Beqitibitsb  of  CB088-BILL  —  1.  Defenses  J 

CroH-bill.  — See  notes  I,  4. 

2.  Belevancy  to  Original  BilL  —  See  note  i . 

See  notes  i,  2. 

AppUoation  of  Bole.  —  See  notes  I,  2,  3,  4. 


636.    1.  Collins  v.  Sherwood,  50  W.  450;  Goff  v.  Kelly,  74  F 

Va.  133,  citing  5  Encyc.  of  Pl.  and  Pr.  Stuart  v.  Hayden,  (C.  C 

636.  Rep.  402;  Harrison  v,  Pe 

Whore  Additional  AffirmatiTO  Belief  If  311. 
Sought  by  one  defendant  he  should  file        641.     1.  Buscher  v.  \ 

a  cross-bill.    Collins  v.  Sherwood,  50  App.  400  [citing  5  Encyc 

W.  Va.  133.  Pr.  641];  Derbyshire  v. 

4.  Freeland  v.  South  Penn.  Oil  Co.,  140;  Hogg  v.  Hoag,  107  t 

i8g  Pa.  St.  54,  citing  5  Encyc.  of  Pl.  Dickerman  v.  Northern 

andPr.  634,  and  approving  the  doctrine  C.   A.)  80  Fed.   Rep.   45 

stated  on  page  636.  Hayden,  (C.  C.  A.)  72  Fc< 

638.  1.  Clements  v,  Davis,  155  Crois-bill  Good  in  Far 
Ind.  624  [citing  5  Encyc.  of  Pl.  and  part  of  the  relief  sought  i 
Pr.  638];  Jewett  v.  Iowa  Land  Co..  64  is  not  relevant  to  the  n 
Minn.  531;  Turner  v.  Stewart,  51  W.  court  may  without  dismi 
Va.  493;  Commercial  Bank  v.  Sand-  strike  out  the  part  thereol 
ford,  103  Fed.  Rep.  98.  proper.    Plum  z/.  Smith,  51 

639.  1.  Wight  V.  Downing,  90  111.        8.  Parlin,  etc.,  Co.   v. 
App.  I.  111.  App.  60:  Buscher  v. 

An  application  for  permission  to  file  App.  400;  Mathiason  if.  ' 

a  cross-bill  is  properly  refused  when  it  Mo.   196  [each  citing  5  1 

is  a  mere  repetition  of  the  averments  and  Pr.  641];  Stuart  v.  \\ 

of  an  answer.     Woodard  v.  Bird,  105  A.)  72  Fed.  Rep.  402; 
Tenn.  671. 

4.  Wight  V,  Downing,  90  III.  App.  i. 

MO.  1.  Meyer  v,  Calera  Land  Co., 
133  Ala.  554;  Buscher  v,  Volz,  25  Ind. 
App.  400;  Griffin  r.  Griffin,  112  Mich. 

87  [citing  5  Encyc.  of  Pl.  and  Pl.  640].  street  railway  company  \ 

See  also  the  following  cases:  its  tracks  from  the  streets 

Georgia, — Johnson  v,  Stancliff.    113  of   the   railway   compan 

Ga.  886.     See  also  Ray  v.  Home,  etc.,  cross-bill  praying  ihe  app 

Invest.,  etc.,  Co.,  106  Ga.  492.  receiver   for  the   plainti 

Illinois,  —  Parlin,  etc.,  Co.  v.  Gall o-  Union    St.    R.   Co.    v, 

way,  95  111.  App.  60;  Wight  v,  Down-  Mich.  300. 
ing,  90  111.  App.  I.  2.  Spedflo  Ferformaaoe. 

Minnesota,  —  Compare  Jewett  z/.  Iowa  enforce  specific  performj 

Land  Co.,  64  Minn.  531.  tract  for  the  sale  of  lane 

Missouri,  —  Mathiason  v.  St.  Louis,  may  maintain  a  cross-bil 
156  Mo.  196. 

New  Jersey,  —  Plum  v.  Smith,  56  N. 
J.  Eq.  468. 

New  Mexico,  —  Agua    Pura  Co.    v.  original  suit  is  to  estat 

Las  Vegas,    10   N.   Mex.  6;  Perea  v.  close  a  lien,  the  defendai 

Harrison.  7  N.  Mex.  666.  a  cross-bill  for  cancellat 

Tennessee.  —  Pollard  v,  Wellford,  99  and  its  discharge  of  rec 

Tenn.  113.  field  Milling  Co.  v.  Barm 

Virginia,  —  Derbyshire  v,  Jones,  94  Co.,  (C.  C.  A.)  81  Fed.  R 
Va.  140.  4.  Bill  for  Foreoloiore 

United  States,  —  Dickerman  v.  North-  What  Is  Not  Germane,  — 

ern  Trust  Co.,  (C.  C.  A.)  80  Fed.  Rep.  ing  to  foreclose  a  mortga 
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Northern  Trust  Co.,  (C.  < 
Rep.  450. 

M3.    1.  BiU  to  EAJoii 
Charter.  —  In   a  bill   to 
council  from  revoking  th 


tion  of  a  vendor's  lien  res 

Gordon  v.  Johnson,  186  1 

8.  Bill  to  Enforoe  Liens 
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645.  3.  ConBiftenoy  with  Answer.  —  See  note  3. 

646.  4.  As  to  Hatnre  of  Belief  Sought.  —  See  notes  i ,  2. 

v.  FABTiEfl  TO  CBO88-BILL  —  1.  Parties  Complainant  —  in 
Oeneral.  —  See  note  3. 

647.  By  FerioiiB  Bot  Parties.  —  See  note  3. 

648.  4.  Parties    Defendant  —  a.  Necessity    for.  —  See 
note  2. 

C.   CODEFENDANTS.  —  See  note  4. 

d.  Adding  New  Parties.  —  See  note  5. 

649.  See  note  i. 

690.     Dismissal.  —  See  note  I. 

VI.    Fbaxe    of     CB088-BILL  —  1.     Allegations  —  Faeu 

Showing  Title  to  Equitable  Belief.  —  See  note  6. 

6tll.     Orounds  for  Belief.  —  See  note  I. 

6S4.  Vn.  FILIB0  OF  Cboss-bill  —  2.  Time  of  Filing.  —  See 
note  2. 

6«i<(»     Diseretion  of  Conrt  as  to  Time  of  Filing.  —  See  notes  I,  3. 

seeking  the   cancellation    of    a    deed  v,   Kester,  46  W.  Va.  438;    Grobe  v. 

which  is  in  no  way  adverted  to  in  the  Roup,  46  W.  Va.  488. 

original  bill  is  not  germane.     Parlin,  4.  Youngson  v.  Bond,  (Neb.  1902)  90 

etc.,  Co.  V.  Galloway,  95  III.  App.  60.  N.  W.  Rep.  556;  Grobe  v.  Roup,  46  W. 

645.  8.  Ragor  v,  Brenock,  175  111.  Va.  488. 

494.  5.  Griffin   v.   Griffin,  112   Mich.   87; 

Striking  from  Files.  —  A  cross-bill  in-  Green  v.  Stone.  54  N.  J.  Eq.  387  [each 

consistent   with    the   answer  may   be  citing  5  Encyc.  of  Pl.  and  Pr.  648]; 

stricicen    from    the    files.       Ragor    v,  Haberman  z^.  Kaufer,  60  N.  J.  Eq.  271; 

Brenock,  175  111.  494.  Pollard  v.  Wellford,  99  Tenn.  113. 

646.  1.  North  British,  etc..  Ins.  Tennessee — New  Parties  Not  Brought 
Co.  V.  Lathrop,  (C.  C.  A.)  70  Fed.  Rep.  in  by  Answer  Filed  as  Cross-hill,  — The 
429.  rule  that  new  parties  cannot  be  brought 

S.  Whittemore  v.  Patten,  84  Fed.  in  by  answers  filed  as  cross-bills  ap- 
Rep.  51  [citing  5  Encyc.  of  Pl.  and  plies  only  to  answers  so  filed  and  not 
pR.  645-647];  Weathersbee  v.  Ameri-  to  formal  cross* bills.  Pollard  r.  Well- 
can  Freehold  Land  Mortg.  Co.,  77  Fed.  ford.  99  Tenn.  113. 
Rep.  523.  Compare  Ray  v.  Home,  etc.,  M9*  1.  Derbyshire  r.  Jones,  94 
Invest,  etc.,  Co.,  106  Ga.  492;  French  Va.  140. 

z/.  Bellows  Falls  Sav.  Inst.,  67  111.  App.  650.      1.    Compare     Haberman    v. 

179.  Kaufer,  60  N.  J.  Eq.  271;  Woosier  v. 

Usury.  —  A  defendant   who  sets  up  Cooper,  56  N.  J.  Eq.  759. 

usury  as  a  defense  may  file  a  cross-bill  6.  Jackson  v.  Simmons.  (C.  C.  A.)  98 

to   recover  double  the  amount  which  Fed.  Rep.  768. 

the   plaintiff  has  received  as  interest  051.     1.  Simmons    v,    Bailey,    105 

where   such    recovery   is  allowed   by  Tenn.  152;  Jackson   v,   Simmons,  (C. 

statute.       Weathersbee    v,    American  C.  A.)  98  Fed.  Rep.  768. 

Freehold    Land   Mortg.   Co.,   77   Fed.  654.      S.    Bowman     v.     Cleveland 

Rep.  523.  Bldg.,  etc.,  Assoc,  (Tenn.  Ch.  1900)  59 

3.  By    Defendant   to    Cross-bill.  —  A  S.  W.  Rep.  669. 

party  who  is  brought  into  a  suit  as  a  After  Decree.  —  A  cross-bill  cannot  be 

defendant  to  a  cross-bill  may  in  turn  filed  after  hearing  a  decree  where  it 

exhibit  his  cross-bill  when  necessary  to  would  call  in  question  matters  which, 

do  complete  justice  between  the  parties  but  for  the  cross-bill,  would  be  con- 

and  terminate  the  litigation.     Blair  r.  eluded  by  such  decree.    Fread  ?/.  Fread, 

Illinois  Steel  Co.,  159  111.  350.  165  III.  228,  citing  5  Encyc.  of  Pl.  and 

647.  8.   Thruston    v.    Big    Stone  Pr.  653. 

Gap  Imp.  Co.,  86  Fed.  Rep.  484.  655.      1.    Bowman     v,     Cleveland 

64§.    2.  McGillis  v.  Hogan,  85  111.     Bldg.,  etc.,  Assoc,  (Tenn.  Ch.  1900)59 
App.  194,  affirmed  190  111.  176;  Martin     S.  W.  Rep.  669. 
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056.    3.  Leave  to  File.  —  See  notes  2,  3. 
0tl7.     See  note  i. 

658.    Vin.  Defect  of  Jtteisdigtion  vitdeb  Bili 
Cubed  bt  Cboss-bill.  —  See  note  i . 

IX.  PBOCE88  — BoeesBity  for.  — See  notes  2,  3. 
661.    X.  Absweb    to    CBO88-BILL  —  3.  Duty  of  I 
Require  Answer.  —  See  notes  3,  4. 

6.  Effect  of  Failure  to  Answer.  —  See  note  7. 
663.    xn.  Dehubbeb  to  Cboss-bill.  —  See  notes 
XTTT.  Effect  of  Dismissal  of  Obioibal 
note  9. 

663.  Croi8-biU  for  Defenie.  —  See  note  I. 
Croat-bill  for  Belief.  —  See  note  2. 

664,  Cross-bill  Between  Codefendants.  —  See  note  4. 

667.    XV.  Heabibg  — 3.  Amendment  of  Cross-bill - 


655.    8.  Wbere  Gross-bill   Does    Hot        661.    8.  McGillis  v. 
Interfere  with  Operation  of  Decree.  —  See    App.  195.  affirmed  190  II 


Fread  v,  Fread,  165  111.  228. 

656.  8.  To  Effeet  tbat  Leave  Is 
Veoessary.  —  See  Woodard  v.  Bird,  105 
Tenn.  671;  Dickerman  v,  Norlhern 
Trust  Co.,  (C.  C.  A.)  80  Fed.  Rep. 
450. 

8.  After  Answer  a  defendant  may  file 
his  cross-bill  without  leave,  and  this 
notwithstanding  there  has  been  a 
reference  to  a  master.  Inter  State 
Bldg.,  etc.,  Assoc,  v.  Ayers,  177  111.  9. 

657.  1.  Oranting  Leave  Discretion- 
ary. —  The  action  of  the  court  in  refus- 
ing leave  to  file  a  cross-bill  on  account 
of  laches  is  discretionary  and  not  re- 
viewable.    Williams  v.  Sax,  (Tenn.  Ch. 


4.  McGillis  r.  Hogan 
194,  affirmed  190  111.  176. 

7.  Messenger  v.  Petei 
88  N.  W.  Rep.  209. 

663.  8.  Wight  V.  D( 
App.  I;  Agua  Pura  Co. 
10  N.  Mex.  6;  Harrison 
U.  S.  311. 

6.  Wight  V.  Downing 
I. 

9.  Partee  v.  Goldberg, 
[citing  5  Encyc.  of  Pi.. 
Meyer  7^  Calera  Land  Cc 
McGlathery  v.  Richard 
653;  Etowah  Min.  Co.  7 
Min.,  etc.,  Co.,  121  Ala. 

663.    1.  Partee    v. 


1897)  43  S.  W.  Rep.  868. 

65§«  1.  Where  Belief  Sought  Is  Not  Tenn.  664  [citing  5  Enc 
PorelyEqnitable.  — Where  the  cross- bill  Pr.  663];  McGlathery  1 
seeks  only  such  relief  as  can  be  had  at 
law  it  does  not  cure  a  defect  of  juris- 
diction in  the  original  bill.  Houston 
V.  Maddux,  179  111.  377,  citing  3  ("5] 
Encyc.  of  Pl.  and  Pr.  657. 


129  Ala.  653. 

2.  GrifHn  v.  Griffin, 
Partee   v.   Goldberg,    ii 
Pethtel  V.  McCullough, 
Small  V.  Peters,  104  Fed. 


2.  GofT  V,  Price,  42  W.  Va.  384  [quot-    citing  5    Encyc.  of  Pl. 


tng  5  Encyc.  of  Pl.  and  Pr.  658]; 
Martin  v,  Kester,  46  W.  Va.  438;  Grobe 
V.  Roup,  46  W.  Va.  488. 

3.  Hook  V.  Mercantile  Trust  Co.,  (C. 
C.  A.)  95  Fed.  Rep.  41,  citing  5  Encyc. 
OF  PU  AND  Pr.  658. 

XffBOt  of  Appearance.  —  Where  a  cross- 
bill contains  no  prayer  for  process  and    49  W.  Va.  323,  citing  5 
no  process    is   served,    the    defect    is    and  Pr.  664. 
cared  by  the  appearance  and  participa-        667.    2.  Morion  v. 
tionof  theadverseparty  at  the  hearing.     Vt.  432,  holding  that  a 
Troendle  v.  Van  Nortwick,  (C.  C.  A.)    be  amended  so  as  to  set 
98  Fed.  Rep.  785.  tendered  during  the  het 
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Meyer  v.   Calera  Land 
SSA^P^^  Sharpe,  J.;  Eti 
V.    Wills  Valley   Min.. 
Ala.   673,   per  Sharpe, 
Bellows  Falls  Sav.  Ins 

179. 
664.    4.  Kennewig 
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667.    4.  Cron-biU,  How  Dinnined.  —  See  notes  4,  5. 

670.    XTL  AprKAL— 1.  Wli&t  Decreet  or  Orden  AppeBlable. - 

See  notes  1,  2,  4. 


a,  Etowah  Mio.  Co.  v.  Wilis  Valley  S.    T h ion e- Franklin     Shoe     Co.     v. 

Min.,  etc,  Co.,  I3i  Ala.  673,  Htittg  5  Gunn,  123  Ala.  640. 

Encvc.  op  Pl.  AMD  Pr.  667.  4.  French  p.  Bellows  Fails  Sav.  [nsi.. 

arO,    1.  ThTone-Fraaklio  Shoe  Co.  67  III.  App.  179. 


CROSS-COMPLAINTS. 


674.    L  ITatitbe   aitd  Object    of  Cbos8-compla: 
Similarity  to  Cross-bill.  —  See  notes  i,  2. 

2.  Against  Whom  Belief  Kay  Be  Obtained  - 

ALLY. —  See  note  3. 
UTS.    b.  Against  Codefendants.  —  See  note  i 
c.  Against  New  Parties.  —  See  note  4. 
^.    By    Plaintiff    Against    Coplain-:! 


err. 

note  2. 
678. 

plaiht- 

679. 
680. 


m.  Bslation  op  Ceobs-coxplaikt  to  Ob:: 

1.  Bnle  Stated.  —  See  notes  i,  2. 

2.  Application  of  Bule.  —  See  note  3. 
8.  Dismissal.  —  See  note  i. 

V.  Pabties  —  Defendant!.  —  See  note  8. 

VI.  Allegations  —  GeneraUy.  —  See  note  1 1 , 


— .  — ,  — — -.  w__y  ^^ ,  wf 

V.  Marquam,  41  Oregoi 

V,  Anthony,  47  S.  Car.  ^ 

679.     1.  Harris  r.  Ra 

Bank.  157  Ind.  120;  Bi 


674.  1.  Buscher  v.  V0I2,  25  Ind.  Randolph  County  Bank 
A  pp.  400,  citing  5  Encyc.  OF  Pl.  and  See  also  Gillen  waters  v, 
Pr.  674.  Ind.  529. 

2.  Buscher  v.  Volz,  25  Ind.  App.  2.  American  Exch.  I 
4^x>,  son,  69  Minn.  319. 

3.  Caii/cn-nia.  —  Mackenzie  v.  Flodg-  8.  Foreolosnre  of  Koz 
kin,  126  Cal.  591;  Eureka  v.  Gates,  120  cross-complaint,  if  it  a 
Cal.  54.  involved  in  the  plaintiff 

675.  1.  Clements  v.  Davis,  155  elude  additional  land  n 
Ind.  624.  Newhall  v.  Livermore 

4.  Newhall  r.  Livermore  Bank.  136  533;  Stockton  Sav.,  etc 
Cal.    533;    Stockton    Sav.,    etc.,    Soc.  rold.  127  Cal.  612;  U.  S 
V.  Harrold,  127  Cal.  612;  Mackenzie  z^. 
Hodgkin,    126    Cal.    591;    Eureka    v. 
Gales,  120  Cal.  54. 

New   parties  cannot   be  brought  in     ,  .^^   .„„.  ^^^    „ 

unless  their  presence  is  necessary  to  a  25  Ind.  App.  400.    See 

full  determination  of  the  lights  of  the  Exch.  Bank  v,  Davidson 

parties  then  before  the  court   touch-  in  which  case  the  irrele^ 

ing  the  property  in  litigation  between  cross-complaint  was  str 

them.     Lewis  v.  Fox.  122  Cal.  244.  6§0.     S.  Hays  7j    M 

677.    3.  By  PlaintUf  to  Complaint  in  400. 

Intenrention.  —  Either  a  plaintiff  or  a  11.  Leach  v.  Rains,  i 

defendant  may  file  a  cross-complaint  ~ 
to  an  intervention.     Wall    v.   Mines, 
130  Cal.  27. 

679.     1.  Buscher  v.  Volz,  25  Ind. 

App.  400;   American   Exch.   Bank  v.    j^^.,^..^  owv/-t.ih5  ,« 

Davidson,  69  Minn.  319  [each  citing  5  plaintiff*s  cause  of  act) 

Encyc.  of  Pl.  and  Pr.  678]:  Hays  r.  Randolph  County  Ban 

McLain,  66  Ark.  400;  Stockton  Sav.,  Complaint    and    CroM 

etc.,   Soc.   V,    Harrold,    127   Cal.   612;  tingnished.  —  Powell 

Lewis  V.  Fox,  122  Cal.  244;  Harris  v.  Wash.  318. 
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tng   5   Encyc.   of  Pl. 
Center  Creek  Water,  etc 
say,  21  Utah  192. 

The  cross-complaint 
allegations  showing  its 


CROSS-COMPLAINTS. 


689.    Uaglt  Pkngnpli.  —  See  note  i. 

083.  IZ.  Fxocxu.  —  See  note  2. 

084.  See  note  i. 

X.  AxBWXK.  —  See  note  6. 


0S3.    1.  Stout  V.  Hftrlem,  ao  Ind. 

A  pp.  30O. 

683.  1.  MifBTBis  —  Srrvice  of  Pro- 
ctis  Ma4<  Nicfisary  by  Siatutt.  —  Hi- 
bernia  Sav.,  etc..  Soc.  n.  Clarke,  no 
Cal.  37.  Sec  alio  Mackeniie  v.  Hodg- 
kin,  iz6  Cal.  591.  holding,  however, 
that  where  the  matters  of  substance  in 
the  crosf-com plaint  are  pleaded  affirma- 
tively in  the  defendant's  answer  which 
is  served  on  the  pUlotJff,  and  the  plain- 


tiff it  Doi  in  »Aj  mvj  prejudiced  b;  the 
omission,  the  (ailnre  to  serve  the  cross- 
complaint  is  not  a  fatal  irrcKDlamy. 

WsshlnftML  —  The  defendant  to  the 
cross- com  plaint  must  tie  served  wiih  a 
copy  thereof  or  a  summons  notifying 
bim  tbat  it  will  be  filed.  Powell  v. 
Nolan,  37  Wash.  31S. 

684.  1.  Smilb  v.  Allen.  63  Neb. 
74. 

6.  Cobo  V.  Kellr.  133  Cal.  46B. 


CROSSINGS. 


689*    m.  Allsgatiohs  of  Negligence  —  1.  In 
nalB.  —  See  note  2. 

2.  In  Speed  of  Trains.  —  See  note  3. 

690.  3.  In  Constrnotion  of  Crossing.  —  See  note  2. 
4.  In  Leaving  Cars  on  Track.  —  See  note  3. 

691.  5.  Of  Particnlar  Acts  of  Negligence.  —  See  nc 

6§0.    2.  See  Memphis,  etc.,  R.  Co.  cient    to    support  a  cat 

V.  Martin,  117  Ala.  367.  Warren  v.  Southern  Call 

Coignnotive  Improperly  TTsad.  —  Where  (Cal.  1901)  67  Pac.  Rep.  ; 

the  statute  provides  that  the  engineer  600.      2.    Kotioe  of  0 

must  blow  the  whistle  or  ring  the  bell,  action  against  a  railroai 

a  count  alleging  the  cause  of  the  in-  recover  for  injuries  resu 

jury  to  have  been  a  failure  to  blow  the  defective  condition  of  a  c 

whistle  and  ring  the  bell  is  demurra-  the  company  is  bound  to 

ble.     Highland   Ave.,  etc.,    R.  Co.  v.  convenient  for  the  public 

South,  112  Ala.  642.  that  the  company  had  o 

Pleading  Separate  Acti  of  Negligenoe.  feet  in  the  crossing  is  1 

—  In  Louisville,  etc.,  R.  Co.  v.  Shearer,  Wabash  R.  Co.  v.  De  Ha 

(Ky.   1900)  59  S.   W.  Rep.  330,  it  was  1902)65  N.  K.  Rep.  192. 

held  that  a  petition  alleging  negligent  Kotioe  of  Aooident.  —  Ir 

failure  to  give  signal  of  the  train's  ap-  a  person  injured  througl 

proach  and  negligent  sounding  of  the  highway  is  required  by  • 

whistle  when  at  or  near  the  crossing  notice  thereof   within    t 

charged  two  distinct  grounds  of  negli-  the  person  or  corporatic 

g^ence,  and  that  it  was  not  necessary  keep  the  highway  in  rep 

for  the  plaintiff  to  establish  both  alle-  fore  such  notice  of  an  ao 

Rations  in  order  to  recover.  ing  at  a  place  where  a  n 

In  Sou/A  Carolina  a  plaintiff  is  en-  a  highway  must  be  gii 
titled  to  plead  and  have  submitted  to 
the  jury  two  different  acts  of  alleged 
negligence,  such  as  failure  to  comply 
with  the  statutory  requirements  as  to 
signals  and  running  the  cars  at  a 
rapid  and  high  rate  of  speed.  Bowen 
fr.  Southern  R.  Co.,  58  S.  Car.  222. 

8.  Memphis,  etc.,  R.  Co.  v.  Martin, 
117  Ala.  367. 

Oeneral  Allegation  of  HegUgenoe  Bnffi- 

(dent. —  Where  a  complaint  sets  oui  a  Co.  v.  Freeman,  134  Ala 

city  ordinance  regulating  the  speed  of  etc.,   R.  Co.   v.  Thoma; 

trains  and  also  charges  the  defendant  Steele  v.   Chicago,   etc. 

with  negligence  in  moving  its  train  at  Mich.  516;  Rothars  v.  II 

a   great   rate  of  speed,   but  does  not  Co.,  (Miss.  1899)2550.! 

allege  that  the  defendant  was  violating  more,  etc.,  R.  Co.  7'.   M 

the  ordinance   when    the  accident  oc-  Cir.  Dec.  742;  Beopple  7 

carrcd,   it  is  not  subject  to  demurrer  R.  Co.,  104  Tenn.  420;  : 

because  it  fails  10  charge  negligence  R.  Co.    7t,  Stonecypher 

based    upon   a   violation   of   the  ordi-  App.   569;  Cahill  v.  Ch 

nance.     The  ordinance  as  set  out  is  a  Co..  (C.  C.  A.)  74  Fed.  F 

mere  matter  of  surplusage,  as  the  gen-  Alabama.  —  The   rule 

eral  allegation  of  negligence  is  suffi-  lished  that    *'  negligen 

Supp.  PI.  &  Pr.— 58  913 


road  company  which  ii 
law  to  keep  the  crossi 
Nickerson  v.  New  Yorl^ 
178  Mass.  195. 

8.  Baltimore,  etc.,  R. 
71    III.    App.    59,    affirm 
See  also  International, 
Locke,  (Tex.  Civ.  App. 
Rep.  1082. 

691.     1.  See  Central 


691,     proxtiuta  Ohm.  —  See  note  2, 


indeed,  as  to  be  Hitle,  if  at  all,   more  tbat    (he     defeodanl     was    guilty   of 

tban  coacluaions,  leaving  the  facts  to  negltgence  in  failing  to  do  so.     Mati 

be  developed  bv  the  evidence."    Louis-  v.  Chicago,  elc,  R.  Co.,  SS  Fed.  Rep 

fille,  elc.  R.  Co.  v.  Orr,  lai  Ala.  489.  770. 

Where  a  couot  in  a  complaint  alleges        Use  of  Tnwk  as  ?Mnnj.  —  I n  Connell 

thattbe  defendant  was  guilty  of  waalon  v.  Chesapealie.  etc.,  R.  Co..  (Kr-  1400] 

negligence    in    causing    the    accident  58   S.  W.  Rep.  374,  it  nas  Iteld.  under 

complained   of,   and   then  proceeds  to  the  rule  that  a  plainiifT  may  allege  the 

state  the  fac  is  constituting  such  nan  ion  negligence  of  the  defendant  in  general 

negligence,   a  demurrer  lo  (he  count  icrnig.    that   it    was   not   necessary  to 

wilt  be  sustained  if  the  particular  facts  allege   in    the   petition   the   facts  and 

pleaded  show  simple  negligence  only,  circumstances  connected  with  (he  use 

Central  of  Georgia   R.  Co.  v.   Foshee,  ol  the  iracli  as  a  passnay.  making  the 

135  Ala.  199;  Memphis,  etc.,  R.  Co.  v.  operation  of  the  train  in  question  negli- 

Martin.  117  Ala.  367.  gent,  as  it  was  operated  by  (be  dcfeod- 

mindi A  declaration  alleging  that  Bn('B  servanis  at  the  time  (he  plaintiff 

the  "  defendant,  by  its  said  servanis.  was  bun. 

■o  carelessly  and  improperly  drove  the  An  allegation  (hat  the  path  across  a 
said  locomotive  and  train,  that  by  and  railroad  track  is  welt  known  and  pub- 
through  the  negligence  and  improper  licly  used,  in  The  absence  ol  a  special 
conduct  of  the  defendant,  by  lis  said  demurrer  or  a  motion  to  make  more 
servants  in  that  behalf,  the  said  loco-  specific,  is  equivaler 


into  and  of  notice  to  the  lailroad  company  of 

struck   with  greal  force  and   violence  the  existence  of   the  path.     Cahill  v. 

against  the  plainitff,"  is  sufficient  for  Chicago,  etc.,  R.  Co.,  (C.  C.  A.)  74  Fed. 

a   verdict.     Chicago,    etc.,    R.   Co.   v.  Rep.  3S5. 

Redmond.  171  III.  347.  OMiaril  Avennent  KM  In  Aid«(  fSaai- 

TwusMM.  —  An  allegation  ibal  the  plaint.  — Anavermeni  that  Ibeaccideni 
defendant  "  did  wrongfully  and  nrgti.  and  injury  was  caused  "  solely  by  the 
gently  run  one  of  its  engines  and  cars  niongfulness.  carelessness,  and  negli- 
upon.  over,  and  against  the  plaintiff,"  gence  of  (he  dcfendaai,  and  wiihoui 
is  no(  open  to  the  objections  that  it  any  fault  "  on  the  plaintiff's  part,  does 
does  not  specify  any  facts  or  clrcum-  not  aid  Ihe  complaint  when  such 
stances  as  (he  cause  of  the  injury,  and  averment  is  not  in  any  way  con- 
that  It  is  too  vague  and  indefinite  to  ncclcd  with  the  specific  acts  of  negli- 
snpporl  an  aclion  nr  lo  apprise  Ihe  de-  gence  charged,  and  no  reference  is 
fendaot  of  the  ground  of  complaint,  made  lo  any  act  of  negligence  before 
Chattanooga  Rapid  Transit  Co.  v.  mentioned.  Cincinnati,  etc..  R.  Co.  r. 
Walton,  105  Tenn.  415.  Voght,  26  Ind.  App.  665, 

IMendant  Knit   Ba  Dinctly  Chargsd  691.     B.  Cincinnati,  elc.  R.  Co.  r. 

with  ItsgUgMioe.  —  A  complaint  alleg-  Voght,  26  Ind.  A|>p.  665,  holding  thai 

ing  that  the    defendant's    locomolive  avennenis   charging   merely   that  the 

engine,  in   charge  of    the  defendant's  defendant's    engine     negtigeotly    ap- 

agenla  and  employees,  negligently  ap.  proached   the  crossing  and  that  there 

proached  the  crossing,  but  not  showing  was  an   injury   fail   to  show  that  (he 

that  (he  agents  and  employees  were  a(  plaintiff's   injnry   was   caused  by  Ihe 

the  lime  acting  in  the  line  of  their  em-  defendant's      negligence.       See     also 

ployment,  falls  (o  charge  any  negligent  Wragge   c.   South   Carolina,    eic.    R. 

acts    directly    upon     the     defendant.  Co.,  47  S.  Car.  105;  Galveston,  etc.,  R. 

Cincinnati,   elc,  R.  Co.   v.   Voghi,   26  Co.  v.  Simon,  (Tex.   Civ.   App.    1899) 

Ind.   App.   665.     See  also  Pittsburgh,  54  S.  W.   Rep.  309. 

etc.,   R.   Co.   f.   Adams,  25  Ind,  App.  TeantMM.  —  The   plainliff   need   not 

164,  aver    in    terms    that    the    negligence 

An   allegation    ihat "   at    the    time  attributed   to  the   defendant   was   the 

herein   referred  to,  no  watchman  was  proximate  cause  of  his  injuries  but  he 

stationed  or  gates  or  bars  maintained  should  aver  (acts  reasonably  indicating 

at  tbe  said    crossing,"   is   insufficient  Ifaat  the  negligence  imputed  to  the  dc- 

without  a  foTther  allegation  that  the  fendant   was   such   proximate    cause. 


Vol.  V.  CROSSINGS. 

691.    V.  Descbiptiok —  1.  Of  Crossing.  —  See  not 

2.  Of  Trains  and  Railroad  —  Qui  Tam  Aotiom.  — 

693.    Vn.  Allegations  akb  Pboof — in  ctonerai.  -^ 

Beopple  V,  Illinois  Cent.  R.  Co.,  104  the  question  of  the  e« 

Tenn.  420.  care  by  the  deceased,  alt 

Failure  to  Give  Signals.  —  The  omis-  istence  of  the  willows  wi 

sion  to  give  the  statutory  signals  is  not  in  the  declaration  as  cot 

sufficient  of  itself  to  make  out  a  case,  ligence  on  the  part  of  th< 
but  it  must  also  be  alleged  that  such        Under  a  declaration  eta 

omission  was  I  he  proximate  cause  of  fendant  with  negligence 

the  injury.     Baltimore,  etc.,  R.  Co.  v.  train  at  a  high  and  unn 

Young,  146  Ind.  374;  Pittsburgh,  etc.,  of  speed,   evidence   maj 

R.  Co.  V.  Carlson,  24  Ind.  App.  559.  show   the  distance  with 

691.  8.  Detcription  in  Alternative. — A  train  could  be  stopped, 

count  is  involved  In  uncertainty,  if  not  etc.,  R.  Co.  v.  Foster,  74 
repugnancy,     which    alleges    in    one        Where  there  is  no  aver 

alternative    that   two   railroad    tracks  that  the  speed  of  the  trai 

crossed  each  other,  and  in  another  that  f  ul  or  negligent,  it  is  im| 

they   approached,   where    the    special  trial  court  to  submit  to 

negligence    alleged   is  the   failure   to  question  whether   the   di 

come  to  a  full  stop,  as  required  by  the  guilty  of  negligence  by  n 

statute,  within  one  hundred  feet  of  the  ning   the   train  at  a  vei 

crossing    of    two    tracks.      Highland  of  speed.     Missouri  Pac, 

Ave.,  etc.,  R.  Co.  v.  South,  112  Ala.  Moffatt,  56  Kan.  667. 
642.  Where     the      specific 

4.  Ownership  of  Train.  —  In   Indian-  charged  in  the  petition  re 

apolis  Union  R.  Co.  v,  Neubacher,  16  to  the  operation  and  mai 

Ind.    App.    21,    an    action    against   a  the  defendant  oC its  train, 

u  nion  railroad  corporation  whose  tracks  admit  evidence  or  to  subn 

were   used   by   several   railroad   com-  the  question  as  to  the  def* 

panies,  it  was  held  that  an  allegation  ligence  in  failing  to  main, 

in  the  complaint  describing  the  train  to  station  flagmen.     Atcfai 

which  committed  the  negligent  act  as  Co.  v.  Powers,  58  Kan.  5<. 

belonging  to  one  particular  company  etc.,  R.  Co.  v,  Shaw,  56  ( 
was     immaterial     and     need    not    be        Under  a  declaration  all< 

proved.  plaintiff,  when  approach!  1 

603.    2.  See  International,  etc.,  R.  crossing,  slowed  his  hoi* 

Co.  zf.  Locke,  (Tex.  Civ.  App.  1902)  67  walk  and  looked  and  li  1 

S.  W.  Rep.  1082;  Texas,  etc.,  R.  Co.  that  the  horse  was  stopp  : 

V,  Spradling,  (C.  C.  A.)  72  Fed.  Rep.  plaintiff  looked  and  listei 

152.  missible  without  amendnr  1 

Illnstrative    Cases.    —   Where    it    is  v.  Michigan  Cent.   R.  C : 

charged    in    the    complaint    that    the  359. 

wantonness  of  the  defendant  consisted        There  can  be  no  recove  ' 

in   a  failure  to  use  preventive  means  of  the  defendant's  neg] 

after    the   discovery  of  the  peril,  the  the  complaint  does  not 

plaintiff,  under  such   allegation,   will  gence,  but,  on  the  cont 

not  be  permitted  to  recover  upon  proof  that  the  wrong  complainc  : 

that  the  wantonness  consisted  in  run-  purposely  and  with  inten 

ning  a  train  of  cars  without  proper  ap-  plaintiff.     Proctor  v.  Sot  I 

pliances  at  a  given  rate  of  speed  over  61  S  Car.  170 
a   public  crossing  where  people  were        What  May  Be  Shown    1 

woni  to  pass  in  large  numbers.     Burke  Allegation  of  Kegligenoe. 

V.  Alabama  Midland  R.  Co.,  124  Ala.  tion  that  the  defendant  n 

604.  its  train  over  the  plaint  ' 

In  Chicago,  etc.,  R.  Co.  r.  Beaver,  to  let  in  evidence  of  any 

199  111.  34.  the  court  held  that  the  fact  ligence  of  which  the  di  [ 

that   willows   were  growing  along  or  have   been  guilty  in  so   : 

^  near  the  track  of  the  railway  might  be  the  plaintiff.    Chattanoo^  i 

t  prove4  as  a  circumstance  bearing  upon  sit  Co.  v.  Walton,  105  T(  1 

'  915 
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CROSSINGS. 
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693. 
694. 


Failure  to  Give  Warning.  —  See  note  3. 

Vni.   IKBTBUGTIONS  —  Conftuing.  —  See  note  4. 

KiBleading.  —  See  note  i. 


When  a  complaint  is  general  in  its  Where  the  declaration  describes  the 

allegations  of  negligence,  and  the  de-  road  at  the  crossing  of  which  the  acci- 

fendant  desires   to   know   upon   what  dent  occurred   as  a   public  road,  the 

particular  acts  of  negligence  the  plain-  plaintiff  is  precluded  from  proving  it 

tiff  relies  lo  sustain  his  action,  it  is  the  to  be  a  private  road   without  amend- 


duty  of  the  defendant  to  make  a  mo- 
tion to  have  the  complaint  made  more 
definite  and  certain;  and  when  this  is 
not  done,  the  plainiifT  has  the  right  to 
introduce  any  competent  evidence 
tending  to  show  negligence  on  the  part 
of  the  defendant.  Spires  v.  South 
Bound  R.  Co.,  47  S.  Car.  28. 

A  petition  alleging  that  the  crossing 
was  approached  negligently  and  care- 
lessly, and  without  any  care  or  caution. 


ment  of  his  pleading.     Southern   R. 
Co.  ».  Elder,  (C.  C.  A.)  81  Fed.  Rep. 

791. 

There  is  no  fatal  variance  between 
the  pleading  and  the  proof  where  the 
complaint  alleges  that  the  plaintiff  was 
injured  at  a  crossing  on  the  public 
highway  over  the  defendant's  track, 
and  the  evidence  shows  that  the  high- 
way was  not  legally  laid  out  over  the 
defendant's  right  of  way,  but  that  the 


and  without  exercising  any  diligence     defendant,  by  its  acts  and  its  acqui- 


whatever,  is  broad  enough  to  allow  re- 
covery upon  any  negligence  shown  in 
the  running  of  the  train  as  it  ap- 
proached the  crossing,  and  the  fact  that 
the  pleading  also  avers  that  the  whistle 
was  not  blown  nor  the  bell  rung  does 
not  restrict  the  plaintiff  to  proof  of 
those  facts  as  the  only  negligence  on 
which  he  can  rely.  Missouri,  etc.,  R. 
Co.  V.  Settle,  iq  Tex.  Civ.  App.  357. 

Amendment  to  Conform  to  Proof. — 
Allegations  in  the  declaration  touching 
the  specific  acts  of  negligence  and  the 
manner  of  causing  death  may  be  varied 


escence  in  the  public  use  of  the  cross- 
ing as  a  public  highway,  has  made 
such  crossing  a  public  highway  as  to 
the  public.  Coulter  v.  Great  Northern 
R.  Co.,  5  N.  Dak.  568. 

Pleading  Ordinance.  —  An  averment 
of  the  existence  of  an  ordinance  regu- 
lating the  speed  of  trains  within  a  city 
is  all  that  is  required  in  order  that  srch 
ordinance  may  become  entitled  to  be 
admitted  in  evidence.  Lake  Erie, 
etc.,  R.  Co.  V.  Hancock,  15  Ind.  App. 
104. 

Under  the  general  allegation  of  neg- 


or  added  lo  by  amendment  during  the    ligence,  a  violation  of  a  municipal  ordi- 


progress  of  the  trial,  so  as  to  adapt  the 
pleadings  to  the  evidence  in  all  its 
aspects.  Raleigh,  etc.,  R.  Co.  v.  Brad- 
shaw,  113  Ga.  862. 

Where  Two  Acts  of  Negligence  Are 
Alleged,  such  as  leaving  a  car  standing 
in  a  street  and  allowing  steam  to  es- 
cape from  an  engine,  recovery  may  be 
had  upon  proof  of  either.  Galveston, 
etc.,  R.  Co.  T/.  Simon,  (Tex.  Civ.  App. 
i8f)o)  54  S.  W.  Rpp.  309. 

Immaterial  Averment  Need  Hot  Be 
Proved.  —  An  allegation  In  the  declara- 
tion that  it  was  necessary  for  the  plain- 
tiff to  cross  the  defendant's  track  is 
immaterial,  and  the  existence  of  such 


nance  limiting  the  rate  ol  speed  of 
trains  within  the  city  limits  may  be 
shown  without  pleading  it,  for  its  vio- 
lation would  be  negligence.  Warren 
//.  Southern  California  R.  Co.,  (Cal. 
1901)  67  Pac.  Rep.  I.  See  also  Lake 
Shore,  etc.,  R.  Co.  v.  Ehlert,  10  Ohio 
Cir.  Dec.  443. 

693.  8.  Light  on  Engine.  —  An 
averment  that  "  there  was  no  light 
upon  the  rear  part  of  said  engine  to 
indicate  its  approach  "  is  satisfied  by 
proof  that  there  was  no  such  light  as 
was  required  by  law,  as  an  insufficient 
light  is,  from  a  legal  point  of  view,  no 
lit^htat  all.     Baltimore,  etc.,  R.  Co.  r. 


necessity  need  not  be  established.     Illi-  Cumberland,  176  U.  S.  232. 

nois  Steel  Co.   7/.   Szutenbach.  64  III.  4.  See  Fulp  w  Roanoke,  etc.,  R.  Co., 

App.  642.  120  N.  Car.  525;  Gulf,  etc.,  R.  Co.  v. 

Alleging  CroBsing  to  Be  Pnblic  High-  Letsch,  (Tex.  Civ.  App.  1900)  55  S.  W. 

way.  —  An    averment    that   the    place  Rep.  584. 

where  the  accident  happened  is  a  pub-  694«     1.  See  St.  Louis,  etc.,  R.  Co. 

lie  crossing  is  material,  and  proof  of  7f.  Spearman,   64  Ark.  332;  Cowen  r. 

it  is  necessary  to   recovery.      Illinois  Merriman,  17   App.  Cas.  (D.  C.)  186, 

Cent.    R.    Co.  v.  Chicago  Title,  etc.,  holding  that  an  instruction   that  the 

Co.,  79  III.  App.  623.  plaintiff  was  not  entitled  to  recover  if 
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the  jury  should  find  from  all  the  evi-  engines  or  trains  over  : 

dence  thai  the  deceased  received  the  times  as  it  chooses»  an 

injuries  which  caused  his  death  while  a  train  or  an  engine 

crossing  the  railroad  tracks  at  a  point  time,   or  as  a  wild  en 

which  was  not  a  street  crossing,  is  mis>  itself  an   act  of  negli 

leading,  in  view  of  the  fact  that  the  have  been  refused,  as 

declaration  alleges  the  place  of  the  ac-  "  or  a    wild   engine  " 

cident  to  be  at  or  near  a  certain  cross-  and  calculated  to  misle 
ing;    St.  Louis,  etc.,  R.   Co.  v.  Stone* 
cypher,  25  Tex.    Civ.  App.  569;    Cen- 
tral Texas,  etc.,   R.  Co.   v.    Bush,   12 
Tex.  Civ.  App.  291,  wherein  it  was  held 

that  a  charge  containing  the  following  from  that  imputed  to  t 

language:  "  You  are  instructed  thai  a  declaration  is   imprope  : 

railway  company  has  the  right  to  run  Co.  v,  Larrick,  84  111.  /  | 
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CRUELTY  TO  ANIMALS   AND 
CHILDREN. 

695.     I.  I5SICTKEST  —  BMntorr.  —  See  note  i. 
69fi.     DapUalt7.  —  See  note  2. 

Special  of  Anlmftli.  - —  See  note  3. 

Owoeralilp.  —  See  note  4. 

ToTtnre.  —  See  note  6. 
697.     TimB.  —  See  note  I. 

TariftDM.  —  See  note  3. 

M«Uc«.  —  Sec  note  6. 

II.  IhbtEUCTIOHB— Intent. —  See  note  8. 

4SA.     1.  Com.   V,  Pontr.  164  Mass.  b«Id  Ihsl  cruelly  to  chickens  was  suf- 

57('>.  tlcienily  char|;ed. 

7ei7  LangnBga  ot  Statnte  Read  Kot  Ba  WUfoUj  Expodng  CUld.  —An  tndict- 

FDllowad.  — /;jr/p.  Mauch,  134  Cal.  5<>ci.  menl  for   wilfully  exposinK  a  child  10 

tFonacaaurily  FaUlog  to  Provide  Anl-  ihe   inclemency  of   the  wcHlher   need 

mftU  with  Food.  —  An  indictmeni  under  not  charge  ihat  the  health  of  the  child 

Sl.tir  ,<t  Curl.  Annnt.  Stat.  111.  1696,  c.  was  injured  by  the  exposure.     Lynam 

38.  par.   122,  (or  cruelly  lo  animals  by  v.  People,  65  HI.  App,  687. 

unnecessarily  tallinK  lo  provide  proper  09T.     1,  State  c.  Cook,  (Conn.  1904) 

food,  elc,  is  defecliife  if  it  fails  10  insert  53  All.  Rep.  5S0. 

ihcword  "  unnecsFisarity."     Fcrria;:  i'.  3. CniellTBesdiiBChild, ^ Achatge of 

People.  71  III.  App.  559,  beating   a   child    is  nor  supported  by 

606.     S.   Ferrias    r.    People.  71    111.  proof  ihal  the  person  beaten  was  of  Ihe 

App   559  siie  and  strength  of   a  man.     Collins 

3,  C'mparf   Slate   v.    Groves.   119  N.  ^.  State,  97  Ga,  431, 

Car.  S22.  6.  GraTamniaf  OffBDie.  — An  informs- 

i.  Charge  and  Gnitody.  —  A  complaint  lion  for  driving  and  healing  a  horse  to 

under  Pub,  Slat.  R.  [.,  c.  1/.,  S  I  (Gen.  death  need  not  allege  (hal  the  act  was 

Laws  R.  I.,  c.   114,  S  I),  is  insufficieni  wilfully  or  wantonly  committed.   Burg- 

if  it    fails  to   charge  ihal   the  accused  man    ^.    Siale,   (Tex.    Ctim.    1896)   34 

had    the   charge  and   custody   of    the  S,  W.  Rep.  in, 

animals,  in  addition   lo  ibe  charge  of  8.  Com.  v.  Magoon,  173  Mass.  214, 

ownership  thereof.     State  v.  Spink,  19  Intent.  —  Where   the   cruel    conduct 

R.  1.  353.  is  wiHul.  an   inslruclion   as  to    intent 

6.  Cnielt;  to   Fowli.  —  See    Sute    r.  is  properly  refused.     State  ^i'.  Neal,  Mo 

Neal.  ISO  N.  Car.  613,  wherein  it  was  N.  Car,  613. 


CURTESY. 

698.    I.  Tehabt  as  Plaihtipf.  —  See  note  i. 

A9A.     1,  Action  tor  Obttrnctlng  Way  Regttlaltw  of  Oaoraa  Attlgnlng  Corteay. 

—  Partite. —  A  icnanl  by  curtesy  may  —A    decree     assigning    curtesy    and 

maintain  an   ariiun   for   obsiruciing  a  giving  damaKCs  for  iis  reieniion  musi 

way  appurtenant  to  his  premises  with-  be  supported  by  the  findings  of  (acts 

oul   joining   the    owners   of    the   fee.  contained  therein,  or  by  evidence  pre- 

Coslelto  v.  Grand   Trunk   R,  Co,,  70  served  in  ihe  record.     Gogan  v.  Bur- 

N.  H.  403.  dick,  182  III.  116. 


DAMAGES. 


709.    n.  Alleoatiohs  Must  Show  DAXAaB  — 1.  ( 

See  note  2. 
705.    m.  Kattebs  ih  Aoobayatioh  of  D ajcaoe — : 

—  See  note  3. 

708.  IV.  Ad  Dakhuic  Clause  —  2.  Under  Code 
See  notes  i,  2. 

711.     4.  Itemizing  Dami^es.  —  See  notes  i,  2,  3. 

713.  T.  Becoveby  Limited  bt  Dekand  — 2.  Ac 
ing  in  Damages.  —  See  note  5. 

7 IS.     5.  Remitting  Damages.  —  See  note  i. 

717.    VI.  Alleoatiob  of  Gekebal  Daxaoe.  —  Se 

703.  2.  Carson  v.  Texas  Install-  Missouri,  etc.,  R.  Co. 
ment  Co..  (Tex.  Civ.  App.  1896)  34  S.  (Tex.  Civ.  App.  1902)  ( 
W.  Rep.  762.  323;  Texas,  etc.,   R.  Cc 

The  complaint  must  allege  sufficient     (Tex.  Civ.  App.   1901)  ( 
facts  to  enable  the  court  to  prescribe    336;  Martin-Brown  Co. 
the  measure  of  damages.      Smith   v.     Civ.  App.  1897)  40  S.  W. 
Parker,    148   Ind.    127;    Wessinger  v, 
Mausur,  etc..  Implement  Co.,  75  Miss. 
64. 

AmbignooB  and  Uncertain  Statements. 

—  The  allegations  of  damage  must  be    App.  670;  Smith  v.  Roys 

sufficiently  specific  to  inform   the  de-  Texas.  —  Missouri,    el 

fendant  of    the   facts  intended   to  be  Pawkett,  (Tex.  Civ.  A( 

established   thereunder.      Oriental   v.  W.   Rep.  323;  Texas,  e 

Barclay.  16  Tex.  Civ.  App.  193.  Mitchell,  (Tex.  Civ.  Af 

7^5.    3.  See  Hall  v.  Cadillac,  114  W.  Rep.  336;  Dallas  v. 

38. 


715.  1.  District  of 
Denison  v.  Lewis,  5  Ap 
328. 

Missouri.  —  Reed   v.   < 


Bemitting  Damages  in 
—  To  the  effect  that  a 
be  entered  in  the  appe! 
Denison  v,  Lewis,  5  Ap 


Mich.  99. 

708*    1.  British  Columbia  Bank  v. 
Port  Townsend,  16  Wash.  450. 

2.  British   Columbia   Bank   v.    Port 
Townsend,  16  Wash.  450. 

711*  1.  See  Kupferschmid  2/.  South-  328;  Reed  v.  Crane,  89 
cm  Electric  R.  Co.,  70  Mo.  App.  438.       Smith  v.  Royse,  165  Mo. 

2.  Rathborne,  etc.,  Co.  v.  Wheeli-  etc.,  R.  Co.  v.  Pawke 
ban,  82  Minn,  'yi  Uiting  5  Encyc.  of  App.  1902)68  S.  W.  Re 
Pl.  and  Pr.  711];  Chesapeake,  etc..  R.  etc.,  R.  Co.  v.  Mitchc 
Co.    V.   Hanmer,  (Ky.   1902)  66  S.  W. 

Rep.  375. 

8.  Freeland  v,  Brooklyn  Heights  R. 
Co.,  54  N.  Y.  App.  Div.  90. 

719.    5.  Beranek    v.  Beranek,    113 


App.  1901)  63  S.  W.  Rei 
717.  1.  Goldman  v, 
Y.  App.  Div.  330;  Dos( 
Oregon  13;  Carroll  v.  C 
402;  Fitchburg  R.  Co.  7 


"Wis.  272,  quoting  5  Encyc.  of  Pl.  and    C.  A.)  87  Fed.  Rep.  13 


Pr.  712. 

District  of  Columbia.  —  Denison  v. 
Lewis,  5  App.  Cas.  (D.  C.)  328. 

Missouri.  —  Reed  v.  Crane,  89  Mo. 
App.  670;  Smith  V.  Royse,  165  Mo.  654. 

Texas.  —  Dallas  v,  Jones,  93  Tex.  38;    26  Ind.  App.  487. 
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the  following  cases: 

Illinois.  —  Franklin 
Co.  V.  Behrens,  80  111.  i 

Indiana.  —  B.  L.   Blai 


r  19-795 


DAMAGES, 
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710.    Tn.  AiutOATloir  OF  SncuL  Sakasx  —  1.  OeneraUjr. — 
See  note  2. 

791.     See  note  i. 

733.     Tin.  EXEHPLAST Daka&xb  —  1.  GfiDenlly. —  Seenote4. 

733.     DUtinedTB  Claim  Hot  "Sttntaij.  —  Sec  note  I. 


lava.  ~  Bailey    v.   CentervJlU.    loS 

Kamas.  —  Abilene  v.  Wright,  4  Kan. 
App,  708:  Edgerion  t,.  O'Neil.  4  Kan. 
App.  73. 

Niiraska.  —  Harvard  v.  StileB.  54 
Neb.  36;  Harahmao  v.  Rote.  50  Neb. 
113. 


mvi     York.  - 


9ell    V.    Corning 


0«c.  4S0. 

TVaroj.  —  San  Antonio,  etc.,  R.  Co. 
».  Wclgen,  !3  Tex.  Civ.  App.  344, 

Utah.  —  North  Point  Consoi.  Irriga- 
tion Co.  V.  Utah,  etc..  Canal  Co.,  23 
Utah  199:  Croco  v.  Oregon  Short  Line 
R.  Co.,  16  Utah  311. 

Virginia.  —  Wood  v.  American  Nat. 
Bank,  100  Va.  306, 

tViiconiitt. —  Lub;  v.  Bennett,  iii 
Wis.  613. 

Uniud  Slaiii.  —  Denver,  etc.,  R.  Co. 
I-,  Roller,  (C.  C.  A.)  100  Fed.  Rep.  738; 
Wrougbl'Iron  Range  Co.  v.  Grahan, 
(C.  C.  A.)  8a  Fed.  Rep.  474. 

Failnn  to  Allaga  Oraaral  DunagM.  — 
Where  a  compUinl  contains  aoaJ  dam. 

of  special  damages,  no  general  dam- 
ages can  be  recovered.  Goldman  v. 
Gainc}',  67  N.  Y.  App.  Div,  330, 

ri9.  2.  Kleiner  v.  Third  Ave.  R. 
Co.,  i6a  N.  Y.  193;  Sealey  v.  Metro, 
politan  St.  R.  Co.,  78  N.  Y.  App.  Div. 
530:  Ten  Caie  i-.  Pansier,  10  Okla.  7; 
Dose  V.  Tooie.  37  Oregon  13;  Fitch- 
burg  R.  Co.  V.  Donnelly,  (C.  C.  A.)  87 
Fed.  Rep.  135,  each  citing  5  Encvc.  of 
Pl.  and  Pb.  719.  See  also  (he  follow. 
ing  cases: 

Alabama.  —  Cain  Lumber  Co.  v. 
Standard  Dry  Kiln  Co..  loS  Ala.  34^. 

C™«/rftVn/. —  Morris  v.  Winchester 
Repeating  Arms  Co.,  73  Conn.  680. 

Iltimii,.  —  North  Chicago  St.  R.  Co. 
V.  Barber,  77  HI.  App.  257. 

latna,  —  Rosenberger  v.  Marsh,   106 

Kansas.  —  Atchinson,  etc.,  R.  Co.  c. 
Wllley,  S7  Kan.  764. 

Michigan.  —  Beath  v.  Rapid  R.  Co., 
119  Mich.  jia. 

Mistouri.  —  Knieger  v.  Chicago,  elc, 
R.  Co.,  94  Mo.  App.  45S:  Muib  V.  St. 


Louis,  etc.,  R.  Co.,  87  Mo.  Am>.  433; 
Harper  i>.  Missouri,  etc.,  R.  Co.,  70 
Mo.  App.  604;  Macy  v.  Carter,  67  Mo. 
App.  313. 

Monlana.  —  V^cxA  V.  Botte,  etc.,  R. 
Co.,  SO  Mont.  354. 

A'f4roj*fl.  — Chicago,  etc.,  R.  Co.  v. 
Emmert,  53  Neb.  337. 

New  K<-r*.  —  Clirk  V.  Meiropolitan 
Sl  R.  Co.,  68  N.  Y.  App.  Div.  49: 
Ackman  f.  Third  Ave.  R.  Co.,  51  N. 
Y.  App.  Div.  4B3;  Geogbegan  v.  Third 
Ave.  R.  Co.,  SI  N.  Y.  App.  Div.  369; 
Cibuliki  p.  Hutton.  47  N.  Y.  App.  Div, 
107:  Hergen  v.  Union  R.  Co.,  3;  N. 
Y.  App.  Div.  Z18:  Toplili  v.  King 
Bridge  Co.,  (Supm.  Ct.  App.  T.)  ao 
Misc.  (N.  Y.)  576;  Roldan  v.  Power, 
(N.  Y.  Super.  Ct.  Spec.  T.)  14  Misc. 
(N.  Y.)48o:  Hasilacher  i;.  Third  Ave. 
R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  36 
Misc.  (N.  Y,)865. 

Ohio.  ~  Hill  f .  Anderson,  9  Ohio 
Dec.  480. 

TcnHtssei.  —  Louisville,  etc..  R.  Co. 
V.  Ray.  loi  Tenn.  i.Pcr  Wilkes,  J.; 
Citizens'  St.  R.  Co.  v.  Burke,  9S  Tenu. 
650- 

Texas,  —  Inlemalional.  etc..  R.  Co. 
V.  Thompson,  (Tex,  Civ  App.  1896)  37 
S.  W.  Rep.  S4:  Galveston,  elc.  R.  Co. 
V.  Scon,  18  Tex.  Civ.  App.  331. 

Virginia.  —  Wood  v.  American  NaL 
Bank,  too  Va.  30G. 

IVashinglaii.  —  Carroll  v.  Caine,  37 
Wash.  403. 

Uniird  Slates.  —  Southern  Pac.  Co. 
f.  Hall,  (C.  C.  A.)  100  Fed.  Rep.  760. 
T9I.  1.  Ion  ot  Tima.  —  Westero. 
etc.,  R.  Co.  f.  Paiiilo,  99  Ga.  97; 
Texas,  etc.,  R.  Co.  v.  Buckalew,  (Tex, 
Civ.  App.  1896)  34  S.  W,  Rep.  165. 

raa.  4,  fen  Cate  V.  Fansler.  10 
Oltla.  7  [citing  5  Encyc.  of  Pl.  and  Pa. 
733];  Porter  v.  Stamfli,  2  Kan.  App. 
788:  Harmon  v.  Callahan,  <Tex.  Civ. 
App.  1896)  3S  S.  W.  Rep,  705, 

Aottial  Damage  Knit  B«  Uowb. — 
Where  there  are  no  allegations  show- 
ing actual  damages,  exemplary  dam- 
ages cannot  be  recovered.  Carson  v. 
Texas  Installment  Co.. (Tei.  Civ.  App. 
1896)  34  S.  W.  Rep.  763. 

TOS.  1.  Louisville,  etc.,  R.  Co.  v. 
Ray,  101  Tenn.   1  [citing  s  Ekcvc.  OF 
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DAMAGES. 


795. 

See  note 
736. 
730. 

Found.  — 
731. 

See  note 

733. 
734. 
735. 
739. 

Damages. - 


741. 


2.  Where  Aotual  and  Exemplary  Damages  Ar 

2. 

See  note  2. 

IX.  Double  Ann  Tbebls  Damages  — 4.  B 

See  note  i. 

X.  Damages  fob  Iejust  to  Pbopebtt—  1. 
I. 

2.  General  Allegation  of  Damage.  —  See  note 

3.  Special  Damage  —  a.  Generally.  —  See 

Pleading  dreamitanoet.  —  See  note  I. 

b.  Expenses.—  See  note  i. 

XL  Damages  fob  Bbeach  of  Covtbact  - 

—  See  note  i. 

Liquidated  Bamaget.  —  See  note  2. 
Preeent  and  Proipeotive  Bamagee.  —  See  note  3. 

8.  General  Damages.  —  See  note  5. 

4.  Special  Damages — a.  Generally. —  See 


Pl.    and   Pr.    723   [725]  ] ;   Glover   v.        Nebraska.  —  Chicago,  ( 
Charleston,  etc.,  R.  Co..  57  S.  Car.  228;     Emmert,  53  Neb.  237. 
Richmond  Pass.,  eic,  Co.   v,  Robin-        734*  1.  Root  v.  Butt: 
son,  100  Va.  394;  Wood  v,  American    20  Mont.  354. 
Nat.   Bank,   100  Va.   306.      See    also        735.     1.  Iignry  to  Hoi 
Land  v.  Klein,  21  Tex.  Civ.  App.  3.         v,  Missouri,  etc.,  R.  Co., 

Where  exemplary  damages  are  ex-    604. 
pressly  claimed,  the  fact  that  the  com-        739.     1.  Special  Damaj | 
plaint  contains   the   additional  words    to  Be  Shown.  —  Roberts 
**  as  expenses  of  bringing  these  pro-    Ga.  456. 
ceedings  *'  is  immaterial.    Jacobus  v.        2.  Hartman  v.   Ruby, 
Children  of  Israel,  107  Ga.  518.  (D.  C.)  45. 

79ft.  2.  In  Xisaonri,  under  Act  8.  Rathborne,  etc.,  C< 
March  18,  1895,  in  all  actions  where  han,  82  Minn.  30,  holdi 
exemplary  damages  are  recoverable  that  the  prospective  dan 
the  amount  of  such  damages  must  be  claimed  or  by  fair  intend; 
separately  stated.  Gilfillaa  v,  Mc-  in  the  allegations  of  the 
CrilMs,  84  Mo.  App.  576;  Berryman  v.  5.  Russell  v,  Cornini^ 
Cox,  73  Mo.  App.  67.  See  also  Lam-  N.  Y.  App.  Div.  610,  ciH^ 
berson  v.  Long.  66  Mo.  App.  253.  Pl.  and  Pr.  739.     See  al 

Contra  in  South  Carolina  under  Act  of    ing  cases: 
1898.     Machen  v.  Western  Union  Tel. 
Co.,  63  S.  Car.  363. 

796.  2.  Contra. —  Glover  v.  Charles- 
ton, etc.,  R.  Co.,  57  S.  Car.  228,  decided 
under  22  Stat,  at  L.  S.  Car.  693. 

730.  1.  Jaquith  v.  Benoit,  70  N. 
H.I. 

731.  1.  The  Talne  of  the  Property    are  specially  pleaded.     1 
before  and  after  the  injury  complained    son,  9  Ohio  Dec.  480. 

of  need  not  be  alleged.     San  Antonio        741.     8.  Alabama,  — 
V.  Pizzini,  (Tex.  Civ.  App.  1900)  58  S. 
W.  Rep.  635. 

2.  North  Point  Consol.  Irrigation 
Co.  V,  Utah,  etc..  Canal  Co.,  23  Utah 
199. 

733.  2.  Missouri. —  Macy  v.  Carter, 
67  Mo.  App.  323. 

Montana.  —  Root  7^  Butte,  etc.,  R. 
Co.,  20  Moot.  354. 


Ohio.  —  Wm  V.  Andc 
Dec.  480. 

Oregon.  —  Dose  v.  Toci 

13. 

General  Bamagei  Spedji 
It  is  not  ground  for  obje<: 
plaint  that  items  of  ge 


Co.  V.  Standard  Dry  Kilr 
346. 

Iowa.  —  Rosenberger 
Iowa  47. 

New  York.  —  Toplitz  i 
Co.,  (Supm.  Ct.  App.  T. 
Y.)576;  Roldan  v.  Power 
Ct.  Spec.  T.)  14  Misc. 
Kraft  V,  Rice,  45  N.  Y.  i 
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See  note  i. 
1.  Generally 


743.     JMAanob  of  SpoolAl  SAiiutgM  Sxdiidod  At  Trial. 

746.  Xm.  ACTI0H8  FOB  PEB80HAL  IVJUBIEB 

DeMribing  IqJTixiM.  —  See  note  3. 

747.  See  note  i. 
EfBMt  or  Boralt  of  Iijiuy.  —  See  note  2. 

Ohio,  —  Hill    V,    Anderson,   9  Ohio    McDonnell,  194  111.  82;  Youngblood  v. 

Dec.  480.  South  Carolina,  etc.,  R.  Co.,  60  S.  Car. 

Oregon,  —  Dose  v,  Tooze,  37  Oregon    9,  each  citing  5  Encyc.  of  Pl.  and  Pr. 

13-  747. 

IVashingion,  —  Carroll  v.  Caine,  27        8.  West  Chicago  St.   R,  Co.  v.  Mc- 

Wash.  402.  Callum,   169  111.  240;    Youngblood  v. 

Special    Damages   in   Answer.  —  See  South  Carolina,  etc.,  R.  Co.,  60  S.  Car. 

Rosenberger  v.  Marsh,  108  Iowa  47.  9,  each  citings  Encyc.  of  Pl.  and  Pr. 

743.     1.  J.  M.  James  Co.  v.  Conti-  747.     See  also  the  following  cases: 


nental  Nat.  Bank.  105  Tenn.  i. 

746.    3.  Youngblood  v.  South  Caro- 
lina, etc.,  R.  Co.,  60  S.  Car.  q;  Mexi- 


Alabama,  —  Birmingham    Southern 
R.  Co.  V.  Cuzzart,  133  Ala.  262. 
Illinois,  —  Baltimore,  etc.,  R.  Co.  v. 


can   Cent.  R.  Co   v.  Glover,  (C.  C.  A.)    Slanker,  77  111.  App.  567,  affirmed  180 


in.   357;    Joliet   V,   Johnson,  177   111. 
178. 

Indiana,  —  Lake    Lighting  Co.    v. 

Lewis,  (Ind.  App.  1902)  64  N.  E.  Rep. 

35. 

Iowa,  —  Parker    »,    Ottumwa,    113 


107  Fed.  Rep.  356;  Denver,  etc.,  R.  Co. 

V,  Roller,  (C.  C.  A.)  100  Fed.  Rep.  738 

[each  citing  5  Encyc.  of  Pl.  and  Pr. 

746]:  West  Chicago  St.  R.  Co.  v.  Levy, 

82  111.  App    202,  affirmed  182  III.  525; 

Hunter  v.  Third  Ave,  R.  Co.,  (Supm. 

Ct.  App.  T.)  21  Misc.  (N.  Y.)  i;  Radja-  Iowa  649. 

viller  V.  Third  Ave.  R.  Co.,  58  N.  Y.  Michigan,  —  Fye    v,    Chapin,    121 

App.  Div.   11;  Croco  v.  Oregon  Short  Mich.  675;  Snyder  z^.  Albion,  113  Mich. 

Line  R.   Co.,    18   Utah   311.     Compare  275;  Montgomery  z^.  Lansing  City  Elec- 

Gulf,  etc.,  R.  Co.  V.  Warlick,  i  Indian  trie  R.  Co.,  103  Mich.  46. 

Ter.  ID.  Ne^o    York,  —  Eichholz    v,    Niagara 

The  complaint,  however,  must  show  Falls  Hydraulic  Power,  etc.,  Co.,  68 

the  character  of  the  injury  complained  N.   Y.  App,   Div.  441;  Wolf  v.  Third 

of.     An   allegation   that    the   plaintiff  Ave.  R.  Co.,  67  N.  Y.  App.  Div.  605; 

**  received  a  serious  and   painful  in-  Levison  z*.  Bernheimer,  (N.  Y.  City  Ct. 

jury  "  is  insufficient.     Marshall  v,  Mc-  Gen.  T.)  31  Misc.  (N.  Y.)  26. 

Allister,  18  Tex.  Civ.  App.  159.  Texas.  —  Knittel  v.  Schmidt,  16  Tex. 

Where  Certain  Iignries  Are  Specified,  Civ.  App.  7. 

proof  of  other  injuries  not  specifically  Ixgnriei  ifot  Alleged,  but  which  are 

stated   is  inadmissible.      Chesapeake,  the  natural  result  of  the  other  injuries 

etc.,  R.  Co.  V.  Hanmer,  (Ky.  1902)  66  specifically  set  out  in  the   complaint, 

S.  W.  Rep.  375;  Muth  v.  St.  Louis,  etc.,  may  be  proved  without  a  special  alle- 


R.  Co.,  87  Mo.  App.  422. 

"  Other  Ii^uries."  —  A  complaint  set- 
ting out  certain  specific  iniuries  to  a 
plaintiff  and  alleging  that  '*  other  seri- 
ous injuries  were  done  him  "  is  suffi- 
cient,  in   the  absence  of  a  motion  to 


gation  in  regard  thereto.  West  Chi- 
cago St.  R.  Co.  V.  Levy,  82  111.  App. 
202,  affirmed  182  111.  525;  Beaih  v. 
Rapid  R.  Co.,  119  Mich.  512;  Myers  v. 
Erie  R.  Co.,  44  N.  Y.  App.  Div.  11 ; 
Missouri,    etc.,    R.   Co.    v.    Mayfield, 


make  more  definite,  to  admit  proof  of    (Tex.  Civ.  App.   1902)  68  S.  W.  Rep. 


other  specific  injuries  not  alleged. 
Curran  v  A.  H.  Stange  Co.,  98  Wis. 
598.  See  also  Brooklyn  Heights  R. 
Co.  V.  MacLaury,  (C.  C.  A.)  107  Fed. 
Rep.  644.  Compare  Chesapeake,  etc  , 
R.  Co.  V.  Hanmer,  (Ky.  1902)  66  S.  W. 

Rep.  375. 
Difference  Where  General  and  Where 


807;  Missouri,  etc.,  R.  Co.  v.  Follin, 
(Tex.  Civ.  App.  1902)  68  S.  W.  Rep. 
810;  St.  Louis  Southwestern  R.  Co.  v. 
Kelton,  (Tex.  Civ.  App.  1902)  66  S.  W. 
Rep.  887;  Sherman,  etc.,  R.  Co.  v. 
Bell,  (Tex.  Civ.  App.  1900)  58  S.  W. 
Rep.  147:  Missouri,  etc.,  R.  Co.  r. 
Edling,   18  Tex.  Civ.  App.  171;  Gulf, 


Special  Damages  Are  Claimed.  —  Chicago,  etc.,  R.  Co.  v,  Pendery,  14  Tex.  Civ. 

etc.,  R.  Co.  V,  McDonnell,  194  III.  82,  App.  60;  Clukeyv.  Seattle  Electric  Co., 

citing  5  Encyc.  of  Pl.  and  Pr.  746.  27  Wash.  70;  Mauch  v,  Hartford,  112 

747.     1.  Chicago,   etc.,   R.   Co.   v.  Wis.   40;    Maitland    v,   Gilbert  Paper 
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748.  2.  Oeneral  Damages.  — See  note  i. 

749.  Tatnr*  Bffeet  of  I^jnriaf.  —  See  note  2. 

750.  3.  Special  Damages  —  a.  Generally. 


—  Se 


Co.,  97  Wis.  476;  Illinois  Cent.  R.  Co.  Nebraska,  —  Harshnu 

V,  Griffin,  (C.  C.  A.)  80  Fed.  Rep.  278.  Neb.  113. 

Im'ory  to  Eyoiiglit  may  be    proved  Utah.  —  Croco  v.  Or^ 

under  a  complaint  alleging  that  the  R.  Co.,  18  Utah  311. 


Vermont,  —  Manley 
etc.,  Canal  Co.,  69  Vt.  ] 

Washington,  —  Cluk 
Electric  Co.,  27  Wash.  ^ 

United  Slates.  —  Smitt 
etc.,  R.  Co.,  90  Fed.  Re| 

XiBOarriage.  —  To  the 


plaintiff  sustained  "  serious  and  pain- 
ful internal  and  other  bodily  injunes." 
Quirk  V,  SiegeUCooper  Co.,  43  N.  Y. 
App.  Div.  464. 

Iignriet  to  Eyesight  and  Hearing  may 
be  proved  under  an  allegation  of 
*'  bodily  injuries  and  injuries    to  his 

head.*'     Mullady  v.  Brooklyn  Heights  Chicago  City   R.  Co.   i 

R.  Co.,  65  N.  Y.  App,  Div.  549.  111.  466. 

Partioular  Kind  of  Sickness  Caused.  —  Loss  of  Marriage.  —  In: 

A  complaint  alleging  that  the  plaintiff  plaintiff's  prospects  of 

"  suffered  severe  bruises  and  pains  for  less  of  a  particular  mai 

a  time,  by  reason  whereof  he  became  recovered  for  without  a 

swollen,  etc.,  and  was  made  sick,  sore,  tion  thereto.    Smith  v,  P 

and   disabled,"  is  sufficient   to  admit  R.  Co.,  90  Fed.  Rep.  78;: 

proof  of   pleurisy.     Hunter  v.   Third  Impairment  of  the  Pow 

Ave.  R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  the   result  of  a  persons 

20  Misc.  (M.  Y.)  432.  not    be    specially    alle^ 

A  complaint  alleging  that  as  the  re-  zewski  v.  Third  Ave.  I 

suit  of  a  personal  injury  the  plaintiff  App.  Div.  1S6. 

became  sick,  sore,  lame,  and  disabled.  Damages  Aooraing  Aftc 

and  was  permanently  prevented  from  the  Soit,  as  a  result  of  tl 

attending  to  his  affairs  and  business,  plained    of,    may   be   p 

is  sufficient  to  admit  proof  of  rheuma-  amending   the    complai 

tism  and  impairment  of  memory.    Chi-  supplemental     pleading 
cago  Gen.  R.  Co.  v,  Kriz,  94  III.  App. 

277. 

Katnre  and  Extent  of  Im'nries.  — 
Hunter  v.  Third  Ave.  R.  Co.,  (Supm. 
Ct.  App.  T.)  21  Misc.  (N.  Y.)  i. 

749.  1.  Harvard  v.  Stiles,  54  Neb. 
26;  San  Antonio,  etc.,  R.  Co.  v, 
Weigers,  22  Tex.  Civ.  App.  344;  Den- 
ver, etc.,  R.  Co.  V.  Roller,  (C.  C.  A.)  1902)64  N.  E.  Rep.  35. 
100  Fed.  Rep.  738,  each  citing  5  Encvc.  v,  Griffith,  103  Iowa  15c 
OF  Pl.  and  Pr.  748.  See  also  the  fol- 
lowing cases: 

California.  —  Samuels  v.  California 
St.  Cable  R.  Co.,  124  Cal.  294. 

Illinois,  —  West  Chicago  St,  R.  Co. 
V.  Levy,  82  III.  App.  202,  affirmed  182     Tyler   v.   Third    Ave.  1 
III.  525;  Franklin   Printing,  etc.,  Co.     Ct.    App.    T.)   18    Misc 
V.  Behrens,  80  111.  App.  313. 

Indiana.  —  Lake  Lighting  Co.  v. 
Lewis,  (Ind.  App.  1902)  64  N.  E.  Rep. 

35. 

Io7tHi.  —  Bailey    v.   Centerville,    108 

Iowa  20. 

Kansas.  —  Edgerton  v.  O'Neil,  4 
Kan.  App.  73;  Abilene  v.  Wright,  4 
Kan.  App.  708. 

New  York.  —  Hunter  v.  Third  Ave. 
R.  Co.,  (Supm.  Ct.  App.  T.)  21  Misc. 
(N.  Y.)  I. 
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Drew.  117  Cal.  305;  Pitt 
Co.  V.  Blair,  5  Ohio  C 
Ohio  Cir.  Ct.  579. 

749.    2.  Harvard  v. 
26;     San     Antonio,    ct< 
Weigers,  22  Tex.  Civ.  i 
citing  5  Encvc.  of  Pi.. 
Lake  Lighting  Co.  v.  Lc 


Pain    and    Soffering. 
Wright,  4  Kan.  App.  70 

Permanency  of  Ii^jaric 
specially  alleged  to  adm 
Ava   V.    Grenawalt,  73 


Compare  Clark  v.  Metr 
Co.,' 68  N.  Y.  App.  Di 
that  if  a  permanent  con* 
necessary  result  of  the 
it  must  be  specially  pie 
The  fact  that  an  inju 
be  permanent  and  the  p 
it  is  not  does  not  prec 
for  the  actual  dama 
Ankrum  v.   Marshallt( 

493. 

750.     1.  Connecticut, 
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751.    *.  Medical  Attendance  —  Nursing.  —  See  note  2. 
753,     See  note  i. 


Winchester  Repeating  Arms  Co.,   73  specially  pleaded.     Brachfeld  v.  Third 

Conn.  680.  Ave.   R.   Co.,  (Supm.  Ct.  App.  T.)  30 

Illinois,  —  O'Connor  v,  Prendergast,  Misc.  (N.  Y.)  425;  Haszlacher  v.  Third 

99  111.  App.  531;  North  Chicago  St.  R.  Ave.   R.  Co..  (N.   Y.  City  Ct.  Gen.  T.) 

Co.  V,  Barber.  77  111.  App.  257;  Chi-  26  Misc.  (N.  Y.)  865. 

cago  City  R.  Co.  v,  Gregg,  69  [11.  App.  Postponemant  of  Marriage  as  a  result 

77.  of  a  personal  injury  must  be  specially 

Kansas,  —  Atchison,  etc.,  R.  Co.  v.  alleged.     Heath  v.   Rapid  R.  Co.,  119 


Willey,  57  Kan.  7(14. 
Michigan,  —  Beath  v.  Rapid  R.  Co., 


Mich.  512. 
Impaimiaiit  of  Kemory  as  the  result  of 


119  Mich.  512;  Hall  v,  Cadillac.   114     personal    injuries    must   be  specially 


Mich.  99. 

Missouri,  —  Krueger  v.  Chicago,  etc.. 
R.  Co.,  94  Mo.  App.  458;  Muth  v.  St. 
Louis,  etc.,  R.  Co.,  87  Mo.  App.  422. 

New  York,  —  Kleiner  v.  Third  Ave. 


pleaded.     Muth  v.  Si.  Louis,  etc.,  R. 
Co.,  87  Mo.  App.  422. 

SeafiieM  as  a  result  of  a  personal  injury 
must  be  specially  pleaded.  Cibulski  p. 
Hutton,47  N.  Y.  App.  Div.  107;  Hergert 


R.  Co.,  162  N.  Y.  193;  Sealey  v.  Metro-     v.  Union  R.  Co.,  25  N.  Y.  App.  Div.  218. 


politan  St.  R.  Co.,  78  N.  Y.  App.  Div. 
530;  Reed  v.  Metropolitan  St.  R.  Co., 
69   N.   Y.   App.    Div.    103;    Clark    r. 


Banaget  for  Mental  Inflmiitiet  as  the 
result  of  personal  injuries  must  be 
specially  alleged.    Atchison,  etc.,   R. 


Metropolitan  St.  R.  Co.,  68  N.  Y.  App.     Co.  v,  Willey,  57  Kan.  764;  Sealey  v, 
Div.  49;  Akman  v.  Third  Ave.  R.  Co.,     Metropolitan  St.  R.  Co.,  78  N.  Y.  App. 


52  N.  Y.  App.  Div.  483;  Geoghegan  v. 
Third  Ave.  R.  Co.,  51  N.  Y.  App.  Div. 
369:  Cibulski  V,  Mutton,  47  N.  Y.  App. 


Div.  530. 

7ffl.    8.  Illinois  Cent.    R.    Co.    v. 
Hanberry.  (Ky.    1902)  66  S.  W.  Rep. 


Div.  107:  Hergert  v.  Union  R.  Co..  25  417;  Macon   v.    Paducah  St.   R.  Co.. 

N.   Y.   App.    Div.   218;    Brackfeld   v,  (Ky.  1901)  62  S.  W.  Rep.  496;  Lloyd  p. 

Third  Ave.   R.  Co.,  (Supm.  Ct.  App.  Knadler,  (Ky.  1900)  58  S.  W.  Rep.  803. 

T.)  30  Misc.  (N.  Y.)  425;  Haszlacher  9.  See  also  Elenz  v.  Conrad,  115  Iowa 


Third  Ave.   R.  Co.,  (N.   Y.  City  Ct. 
Gen.  T.)  26  Misc.  (N.  Y.)  865. 

Tennessee.  —  Louisville,  etc.,  R.  Co. 


183. 

Wlioro  Payment  Ii  Alleged  proof  of  an 
unpaid  liability  for  medical  attendance 


V,   Ray,  loi  Tenn.  i,  per  Wilkes,  J.;     is   inadmissible.     McLaughlin  v.  San 
Bruce  v.  Beall,  99  Tenn.  303;  Citizens*     Francisco,  etc.,  R.  Co.,  113  Cal.  590; 


St.  R.  Co.  V,  Burke,  98  Tenn.  650. 


Muth  V,  St.  Louis,  etc.,  R.  Co.,  87  Mo. 


Texas,  — -  Ft.  Worth,  etc.,  R.  Co.  v,  App.  422;    Missouri,  etc.,   R.   Co.  v, 

Rogers,  2i  Tex.  Civ.  App.  605;  Gal-  Reasor,  (Tex.  Civ.  App.  1902)68  S.  W. 

veston.  etc.,  R.  Co.  v,  Scolt,  18  Tex.  Rep.  332. 

Civ.  App.  321;  International,  etc.,  R.  Alleging  Amount.  —  Where  damages 

Co.   V,   Thompson,   (Tex.    Civ.    App.  are  claimed  for  expenses  incurred  for 

1896)  37  S.  W.  Rep.  24.  medical  attendance  and   nursing    the 

United  States,  —  Southern   Pac.  Co.  amount    must    be    slated.       Western 

V,  Hall,  (C.  C.  A.)  100  Fed.  Rep.  760;  Union  Tel.  Co.  v,  GriflBlh,  iii  Ga.  551; 

Fitchburg  R.  Co.  v,  Donnelly,  (C.  C.  Macon    v,   Paducah  St.    R.  Co.,  (Ky. 


A.)  87  Fed.  Rep.  I35- 


1901)62  S.  W.  Rep.  496;  Lloyd  V.  Knad- 


Cost  of  Artifieial  Limb.  —  The  cost  of  ler,  (Ky.  1900)  58  S.  W.  Rep.  803.     Om- 

an  artificial  limb  as  an  element  of  dam-  /ra,   Cooney   v.   Southern   Electric  R. 

age  resulting  from  a  personal  injury  Co.,  80  Mo.  App.  226:  Kupferschmid 

must  be  specially  alleged.     Southern  v.   Southern    Electric   R.  Co.,  70  Mo. 

Pac.  Co.  V,   Hall.  iC  C.  A.)  100  Fed.  App.  438;  Toledo  Electric  St.  R.  Co. 


Rep.  760. 
Ii^nry  to  Part  of  Body  Kot  Mentioned. 


V.  Westenhuber,  12  Ohio  Cir.  Dec.  22. 
759.    1.  Robertson   v,   Wabash   R. 


—  To  the  same  effect  see  O'Connor  v,  Co.,  152  Mo.  382:  Scott  v.  Banks,  \x  N. 

Prendergast,  99  III.  App.  531;  Texas  Y.  App.  Div.  28,  Missouri,  etc.,  R.  Co. 

Slate  Fair  v.  Marti,  (Tex.  Civ.   App.  v,  Belew,  22  Tex.  Civ.  App.  264. 

i902)69S.  W.  Rep.432:  Ft.  Worth,  etc..  The  Evidence  Heed  Kot  Show  Aetoal 

R.  Co.  V,  Rogers,  21  Tex.  Civ.  App.  Payment  10  warrant  a  recovery.    Chi- 

605.  cago,  etc.,  R.  Co.  v,  Cleminger,  178  111. 

Smploym«nt  of  Sabttitatos  must   be  536. 
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753-763 


-  Business  Engagements. 


733,    c.  Loss   OF  Earnings  - 

—  See  note  2. 

755.  ContTMy  Doctrins.  —  See  note  2. 

756.  DiitinoUoni  to  B«  ObMTV«d.  —  See  note  I. 

757.  Aetiou  by  lUnied  Wmnm.  —  See  note  I. 

758.  d.  Loss  OF  Time.  —  See  notes  i,  2. 
750.    e.  Mental  Agony. —See  note  I. 

763.  XTL  SiAHDBS  A3n>  Libel  — 2.  General  AUegation  of 
Damajfe  —  a.  Generally. —See  note  3. 

7tt3.  9.  Cenmctiiut.  —  Morris  v.  Ur  employment  aad  his  inabilltf  to 
Winchester  Repeating  Arms  Co.,  73  laborat  that  workisadmissibte.  Swift 
Conn.  6S0.  V.  O'Neill,  88  III.  App.  163. 

Mistouri.  —  Kmeser  v.  Chicago,  TS9.  I.  Chicago,  etc.,  R.  Co.  v, 
etc.,  R.  Co.,  «  Mo.  App,  458;  Lesser  Meecb,  163  III.  305;  North  Chicago  St. 
V.  St.  Louis,  etc..  R.  Co.,  85  Mo.  App.  R.  Co.  v.  Barber,  77  HI.  App.  357. 
316.  See  also  Chicago  City  R.  Co.  v.  Ander- 

HMd  Not  AUagfl  AmoQiit.  —  It  is  not  son,  183  III.  zcjB;  North  Chicago  Si. 
necessary  to  Elate  In  the  complaint  the  R.  Co.  v.  Brown,  178  111.  187;  Miss  ' 
amount  of  the  earnings  alleged  to  havi  "   .-  ■  .  .™.       ^. 

been  lost.     Coonry  v.  Southern  Elecirii 
R.  Co.,  80  Mo.  App.  236. 

Diminntion  of  Future  E 

—  Special  damages  for  1 
must  be  specially  pleaded,  but  under  a 
general  allegallon  of  damages  a  plains 
tiff  may  prore  what  salary  he  received 
before  and  after  the  injury,  to  show 
diminution  o(  earning  capacity  and  as 
tearing  on  the  question  of  general 
damage.  Palmer  v.  Winona  R..  etc.. 
Co.,   83   Minn.   85,  affirming  ; 


1.  (Tex.  Civ.  App. 
...  .     77t;  Texas,  etc., 

R,  Co.  V.  Bowlln,  (Tex.  Civ.  App.  iSgj) 


Oenoral  Biulnau.  —  Loss  of  eai 
and  earning  capacity  in  a  pUintlR' 
general  business  or  regular  employ- 
ment need  not  be  specially  pleaded. 
Illinois  Steel  Co.  v.  Ostrowski,  194  111. 
376. 


igs 


Futloulftr  Engkgmunts.  —  Damages 
due  to  the  loss  of  a  particular  engage- 
ment cannot  be  recovered  unless 
specially  pleaded.  North  Chicago  St. 
TSS.  2.  North  Chicago  Si.  R.  Co.  R.  Co.  v.  Barber,  77  HI.  App.  357. 
V.  Brown.  178  III.  187:  Wabash  R.  Co.  757.  1.  Compare  Hamilton  v.  Great 
V.  Smillie,  97  III.  App.  7;  Strudgeon  v.  Falls  St.  R.  Co.,  17  Mont.  334. 
Sand  Beach,  107  Mich.  496;  Keiffert  7SS.  1.  Western,  etc.,  R.  Co.  f. 
V.  Nassau  Electric  R.  Co.,  51  N.  Y.  Patillo.  99  Ga.  97;  Texas,  etc.,  R.  Co. 
App.  Div.  301;  Missouri,  etc.,  R.  Co.  v.  Buckalew,  (Ten.  Civ.  App.  1896)34 
V.  Johnson.  (Ten.  Civ.  App  i8g6)  37  S.  S.  W.  Rep.  165.  See  also  Mabrey  v. 
W.  Rep.  771;  Texas,  etc..  R.  Co.  v.  Cape  Giiardeau,  etc..  Gravel  Road  Co., 
Bl^ham,  (Tex.   Civ.   App.  i8g6)  36  S.     92  Mo.  App.  596.     Cam/orr  Edgerton  ». 


W.    Rep. 

V.  Winona  R,.  etc.,  Co.,  78  Minn.  138; 
Texas,  etc..  R.  Co.  v.  Bowlin,  (Ten. 
Civ.  App.  1895)  31  S.  W.  Rep.  918. 

Snffldent  Allagattan.  —  A  complaint 
alleging  that  the  plaintiff  was  kept 
away  from  his  business  for  a  certain 
period,  deprived  of  (he  use  o(  his  foot, 
and  otherwise  injured,  is  suflicient  10 
admit  proof  of  loss  of  earnings.  Car- 
pies  V.  Hew  York,  etc.,  R.  Co.,  IG  N.  Y. 
App    DIv.  158. 

Under  a  complaint  alleging  a  per- 
a  limb,  loss  of  1 


O'Nei      . 

Suffloieni^Df  Allegation.  —  A  pleading 
which  nolilies  the  defendant  that  ihq 
plaintiff  claims  damages  (or  loss  o( 
time  is  sufficient  niihoul  alleging  the 
quantum  x)i  such  damage  or  the  plain- 
tiff's occupation.  Lesser  v.  St.  Lonis. 
etc..  R.  Co.,  85  Md.  App.  336. 

3,  Hawonh  V.  Kansas  City  Southern 
R.  Co.,  94  Mo.  App.  3TS.  See  also 
Mabrev  v.  Cape  Girardeau,  etc..  Gravel 
Road  Co,,  91  Mo.  App.  S96. 

TS».  1,  Norfolk,  etc.,  R.  Co.  v. 
Marpole.  97  Va.  594.  citing  5  Encvc.  c 


ing  capacity  may  be  shown.     Baile]r  i'.     Pi..   ANn  Pr.  759.     See  also  Ft.  Scott. 


Centerville,  ; 

OhaiMtw   of   Oagnpation,  —  Under    1 
complaint  alleging  that  the  plai 


tc..  R.  Co.  V.  Lighlburn,  9  Kan.  App. 


BO  ordinary  laborer,  proof  of  a  particu-     Tex.  Civ.  App.  656. 
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764.    b.  Words  Actionable  per  Se.  —  See  note  i. 

766.  See  note  i. 

3.  Special  Damage  —  b.  Words  Not  Actionable  per 
Se.  —  See  note  5. 

767.  How  BpaeUl  DamagM  Alleged.  —  See  note  2. 

c.  Pecuniary  Damage.  —  See  note  3. 

768.  d.  Loss  of  Customers. —  See  note  5. 

As  General  Bale.  —  See  note  6. 

See  note  i. 

Xym.  HiTiOATiov  OF  Baxaoes  —  1.  Generally.  —  See 


769. 
77a. 

note  2. 
774. 
776. 


2.  Set  up  in  Answer.  —  See  note  i. 

3.  Under  Oeneral  lasne.  —  See  note  i. 

XIX.  Defective  PisADiEa  of  Damages  — 1.  Ho  Canae 
of  Action  Stated.  —  See  note  5. 

777.  2.  Uncertain  Statement  of  Cause  of  Action  —  b.  Remedies 
of  Defendant. — See  note  2. 

778.  See  note  i. 

779.  See  note  i. 


764.     1.  New  Ki^ri^.  —  Woodruff  v,  S.  Brinkman    v.    Taylor,    103    Fed. 

Woodruff,  (Supm.  Ct.  Spec.  T.)36  Misc.  Rep.  773. 

(N.  Y.)  15;  Smid  v,  Bernard,  (Supm.  709,    1.    General  Allegation  Inenfll- 

Ct.   Tr.  T.)  31  Misc.  (N.  Y.)  35,  per  dent  to  Show  Partiealar  Iignry.—Verbeck 

Gay  nor,  J.  v.    Duryea.   (Supm.   Ct.   Spec.   T.)  36 

South    Carolina,  —  Smith    v.    Brad-  Misc.  (N.  Y.)  242. 

sireei  Co.,  63  S.  Car.  525.  773.    S.  Hicks        Drew,    117  Cal. 

Tennessee » —  J.    M.    James    Co.    v,  305;     Vierling     v.    Binder,    113    Iowa 

Continental  Nat.  Bank,  105  Tenn.  i.  337.     Compare  Waxahachie  v,  Connor. 

General  and  Speoial  Damages.  —  Where  (Tex.  Civ.  App.  1896)  35  S.  W.  Rep. 

the  defamatory  words  are  actionable  692. 

per  se,  special  damages  may  be  given  774.     1.  Reed    v.   Union   Cent.   L. 

in  enhancement  of  general  damages  if  Ins.  Co.,  21  Utah  295  [citing  5  Encyc. 

such  special  damages  are  p^eaded^but  of    Pl.    and   Pr.   774J;    Wuensch    v. 


not  otherwise.  Rembt  v.  Roehr  Pub. 
Co.,  71  N.  Y.  App.  Div.  459. 

766.  1.  Mc  In  tyre  v,  Weinert,  195 
Pa.  St.  52.  See  also  J.  M.  James  Co. 
V,  Continental  Nat.  Bank,  105  Tenn.  i. 

5.  JVetv  York.  —  Langdon  v.  Shearer, 


Morning  Journal  Assoc.,  4  N.  Y.  App. 
Div.  no;  U.  S.  v.  MuUan  Fuel  Co., 
118  Fed.  Rep.  663. 

776.  1.  Indianapolis  St.  R^  Co.  v. 
Robinson.  157  Ind.  414;  Mexican 
Cent.  R.  Co.  v,  Goodman,  (Tex.  Civ. 


43  N.  Y.  App.  Div.  607;  Rade  v.  Press  App.  1897)  43  S.  W.  Rep.  580. 

Pub.  Co..  (Supm    Ct.  Tr.  T.)  37  Misc.  6.  Not  Aided  byBiUof  Partlcnlais. — 

(N.  Y.)  254;  Bosi  V,  New  York  Herald  A   failure   to  allege   special  damages 

Co.,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.Y.)  where  such  allegations  are  necessary 

622;  Smid  V.  Bernard,  (Supm.  Ct.  Tr.  for  a  recovery  is  not  aided  by  a  bill  of 


T.)  31  Misc.  (N.  Y.)  35. 

767.  2.  Langdon  v.  Shearer,  43  N. 
Y.  App.  Div.  607;  Rade  v.  Press  Pub. 
Co..  (Supm.  Ct.  Tr.  T.)  37  Misc.  (N.  Y.) 
254;  Smid  V,  Bernard.  (Supm.  Ct.  Tr. 
T.)  31  Misc.  (N.  Y.)  35. 

8.  Langdon  v.  Shearer,  43  N.  Y.  App. 
Div.  607. 

76§.  5.  See  Douglass  v.  Daisley. 
(C.  C.  A.)  114  Fed.  Rep.  628,  citing  5 
Encyc.  of  Pl.  and  Pk.  768. 


particulars.  Toplitz  v.  King  Bridge 
Co..  (Supm.  Ct.  App.  T.)  20  Misc.  (N. 
Y.)  576. 

777.  2.  Foerst  v,  Kelso,  131  Cal. 
376.  See  also  Wessinger  v.  Mau- 
sur,    etc.,    Implement  Co.,    75   Miss. 

64. 

77S.  1.  Smith  v.  Bradstreet  Co.,  63 
S.  Car.  525. 

779.  1.  See  Marshall  v.  McAllister, 
18  Tex.  Civ.  App.  159. 


^ 
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780.  XX  IvsTBirGTion  —  1.  Generally.  —  See  i 
2.  Should  Be  Confined  to  PleadingB  and  E^ 

note  2. 

781.  See  note  i. 

790.    1.  Trabingv.  California  Nav.,  (Tex.  Civ.  App.   1902 

etc..  Co.,  131  Cal.  137;  Southern  R.  Co,  323. 

r.  O'Bryan,  112  Ga.  127;  Ilinois  Cent.  8.  Tennessee,  etc., 

R.   Co.   V,   Farrell,  86  111.   App.  436;  forth,  112  Ala.  80;  U 

Union  Pac.   R.  Co.  v.  Shook,  3  Kan.  135  Cal.  458;  Georgl 

App.  710;  Camp  zf.  Wabash  R.  Co.,  94  v,  Jackson,   112  Ga. 

Mo.   App.   272;  Todd  V.  Second  Ave.  Owens.   11 1    Ga.   464 

Traction  Co.,  192  Pa.   St.  587;  Hazle-  Cedar  Rapids,    106   1 

wood  V.  Pennybacker,  (Tex.  Civ.  App.  merberg  v.  Metropolii 

1899)  50  S.  W.   Rep.    199;  Beeman  St.  Mo.  App.  563;  Shiveri 

Clair  Co.  v,  Caradine,  (Tex.  Civ.  App.  ning  Co.,  59  Neb.  73; 

1896)  34  S.  W.  Rep.  980;  Quincy  Horse  Co.  v.  Goldman,  (Tex 

R.,  etc.,  Co.  V,  Schulte,  (C.  C.  A.)  71  51  S.  W.   Rep.   275; 

Fed.  Rep.  487.    See  also  Sherwood  v,  perior,  104  Wis.  454. 

Grand  Ave.  R.  Co.,  132  Mo.  339.  y§l.     1.  California 

Bntlre  Failure   to    Charge    the    jury  Flood,  135  Cal.  458. 

upon  the  question  of  damages  is  re-  Georgia,  —  Georgia  < 

versible  error.    Citizens'  St.  R.  Co.  v,  Jackson,    112    Ga.    6: 

Burke,  98  Tenn.  650.  Owens,  iii  Ga.  464;  ' 

Where  Gompentatioii  le  the  Xearare  of  Co.  v,  Paitllo.  99  Ga.  < 

damages  an  instruction    under  which  loiva^  —  Wheeler  v. 

punitive     damages     might    also     be  235;  Shultz  v.  Griffith, 

awarded     is    erroneous.       Galesburg  Kentucky,  —  Illinois 

Electric  Motor,  etc.,  Co.  v.  Barlow,  98  Hanberry.   (Ky.  1902] 

111.  App.  334;  Stover  Mfg.  Co.  v.  Mil-  417;  Macon    v.    Padu( 

lane,  89  111.  App.  532;  La  Porte  v,  Wal-  (Ky.  1901)  62  S.  W.  R< 

lace,  89  111.  App.  517.  Michigan.  —  Beath 

Yindietive    Bamagee.  —  The    court  119  Mich.  512;  Hall 

should  instruct  that  vindictive  damages  Mich.  99. 

cannot  be  awarded  without  proof  of  Missouri,  —  Hawort 

actual  damages.     Martin  v.  Leslie,  93  Southern   R.   Co.,   94 

III.  App.  44.  Harper  v.    Missouri. 

Where  Actual  and  Exemplary  Damages  Mo.  App.  604;  Mamm 

Are  Claimed  the  court  should  explain  to  politan  St.  R.  Co.,  62  \ 

the  jury   the  difference   between   the  Nebraska, —Shiwtn 

two.     King  V.  Sassaman,  (Tex.  Civ.  ning  Co.,  59  Neb.  73. 

App.  1899)  54  S.  W.  Rep.  304;  Beeman  New  York,  —  Maimc 

St.  Clair  Co.  v,  Caradine,  (Tex.  Civ.  etc.,  R.  Co.,  58  N.  Y. 

App.  1896)  34  S.  W.  Rep.  980.  McKenna  v.  Brooklyn 

eaggeetion     of     Hew     Blementt.   —  41  N.  Y.  App.  Div.  25; 

Augusta  V,  Owens,  iii  Ga.  464;  Mc-  Ohio,  —  Andrews  v. 

Kenna  v.  Citizens  Natural  Gas  Co.,  201  Co.,  8  Ohio  Cir.  Dec. 

Pa.  St.  146.  Pennsylvania,  — O'F 

Interest. —  In  an  action  for  unliqui-  gahela  St.  R.  Co.,  17 

dated  damages  it  is  error  to  instruct  a  626. 

jury  thai  they  must  include  interest  in  Texas.  —  Texas,  etc. 

their  verdict.    Jamieson  v.  New  York,  man,  (Tex.  Civ.  App. 

etc.,  R.  Co.,  II  N.  Y.  App.  Div.  50.  Rep.   275:    Houston, 

Where  the  Evidenoe  Showi  Damage  Ex-  Bird,  (Tex.  Civ.  App. 

eeeding  the  Demand  of  the  Complaint  it  is  Rep.  756;  Internationa 

error  to  instruct  the  jury  to  allow  for  Thompson,  (Tex.  Civ. 

the  amount  of  damages  shown  by  the  W.   Rep.   24;  Texas, 

evidence.     Dallas  v.  Jones,  93  Tex.  38;  Buckaiew,(Tex.  Civ. 

Maritn-Brown  Co,  v.  Pool,  (Tex.  Civ.  W.   Rep.   165;  Missou 

App.    1897)  40  S.  W.   Rep.  820.      See  v.   Belew,    22    Tex.    • 

also  Missouri,  etc.,  R.  Co.  7\  Pawkett,  Houston,  etc.,  R.  Co. 
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Tex.  Civ.  App.  203;  Galveston,  etc.,  Xedioftl    SxpaoMt.  ^  Robertson    9. 

R.  Co.  V.   Scott,    18  Tex.   Civ.   App.  Wabash  R.  Co..  152  Mo.  382;  McKenna 

321.  9.  Brooklyn  Heights  R.  Co.,  41  N.  Y. 

Utah. — Stoll  V.  Daly  Min.  Co.,   iq  App.  Di v.  255;  Andrews  v.  Toledo,  etc, 

Utah  271.  R.  Co.,  8  Ohio  Cir.   Dec.   584.     Com- 

Wisconsin.  —  La  Fave  v.   Superior,  pare  Trumble  v.  Happy,  114  Iowa  624. 

104  Wis.  454.  Loss  of  Time.  —  Western,  etc.,  R.  Co. 

United  States,  —  Brooklyn    Heights  v.  Patillo,  99  Ga.  97*.  Texas,  etc..  R. 

R.  Co.  V.  MacLaury.  (C.  C.  A.)  107  Fed.  Co.  v.  Buckalew,  (Tex.  Civ.  App.  1896) 

Rep.  644.  34  S.  W.  Rep.  165. 

938 


DEATH. 

786.  n.  Effect  of  Death  Ik  Oevsbal  — 1.  At 

—  See  note  i. 

787.  2.  Effect  of  Snrvival  or  HolisnrYival  of  Sigh 
See  note  3. 

780.     Federal  Statutei.  —  See  note  2. 

3.  Actions  ex  Delicto  and  ex  Contractu.  —  S( 

7§6«    1.  Matter  of  Schlesinger,  36  fornia  the  death  of  the  I 

N.  Y.  App.  Div.  77:  Overlock  v,  Shinn,  assigning  his  interest,  i  1 

28  Wash.  205,  holding  that  it  is  only  by  tijtle,  is  immaterial,  as  1 1 

statute   that  a  representative  has  the  continue  the  litigation 

right  to  continue  an  action  begun  by  the  original  party.    Ti: 

his  principal.  Ranchns  Co.,  124  Cal.  ; 

7S7.    8.  Illinois  Conference,  etc.  v,  7§9.    8.  Patton  v,  E 

Plagge,  177  III.  431;  Mitchell  v.  King,  608:  Sanders  v,  Loaisvi 

187  111.  452;  Keep  V.  Crawford,  92  111.  49  C.  C.  A.  565. 

App.  587;  Burnett  v.  Milnes.  148  Ind.  In  Baltimore,  etc.,  R. 

230;  Plume  V.  Lockwood,  10  N.  J.  L.  U.  S.  226,  it  was  decl  1 

J.  119;  Smith  V.  Mingey,  72  N.  Y.  App.  action  be  brought  in  )i 

Div.  103,  affirmed  in  (N.  Y.  1902)  65  N.  and  is  based  on  an  act 

E.   Rep.   1122;    McNulta  v.   Hunting-  aiises  under  some  rule 

ton,  62   N.  Y.  App.   Div.  257,   under  recognized  by  federal  c 

Code  Civ.  Pro.  N.  Y.,  §  755;  Cheney  v.  lion  of  revivor  will  dc| 

Rankin,  (Supm.  Ct.  Tr.  T.)  27  Misc.  United  States  statutes; 

(N.  Y.)  609;  Long  V.  Thompson,  34  Ore-  the  time  an  action  is  br 

gon  359;  Sprague  v.  Greene,  20  R.  I.  court  the  state  statute  a 

153;  Overlock  v.  Shinn,  28  Wash.  205;  upon  the  plaintiff's  dea 

Baltimore,  etc.,  R.  Co.  v,  Joy,  173  U.  ment,  where  the  right 

S.  226.  death  occurs  before  sui 

All  Cavsos  of  Aetion  Snrriye  except  statute  will  control, 

such  as  are  expressly  mentioned  and  Law  of  Domioil  of  Dee 

excluded   by  the    statute.     Brown   v,  —  In  a  common-law  ac 

Clow,  T58  Ind.  403.  sonal  wrong  alleged  to 

Ezeeptloii  a*  to  Special  Proooeding.  —  mitted    by  the    defend 

The  rule  that  special  proceedings  abate  who  was  domiciled  in  \ 

by  death  of  a  party  was  changed  by  the  time  of  his  decease, 

statute,  which  was  held,  however,  not  latter  state  determines 

to  apply  to  the  Surrogate's  Court.    Mat-  extent  of  the  remedy  f 

ler  of  Schlesinger,  36  N.  Y.  App.  Div.  Whitten  v,  Bennett,  77 

77;  Matter  of  Steencken,  51  N.  Y.  App.  4.  Harper  v,  Nash  ( 

Div.  417.  Car.  118. 

Where  the  Iignry  is  Inflicted  in  Anothor  Ueal  ITatnre  of  Actio 

Country  the  survivabilitv  of  the  cause  Patton  v.   Brady,  184  I 

depends  upon  the  laws  of  that  country,  ring  to  Booth  v.  Northi 

and  no  strength  can  be  added  to  an  ac-  original  article, 

tion  continued  by  the  widow  as  admin-  Pecvniary  AdTintage  t 

iatratrix  by  the  fact  that  it  was  com-  Patton  v.  Brady,  184  U. 

menced  by  the  husband  in  his  lifetime.  U.  S.   v.  Daniel,  6  H( 

Mexican  Cent.  R.  Co.  v.  Goodman,  20  cited  in  the  original  art 

Tex.  Civ   App.  109.  But  where  the  cause 

Death  of  Defendant  After  Assignment  of  which  the  estate  of  the 

Interoet.  —  Under  the  statute  of  Cali-  not  increased  and  the 

Supp.  PI.  &  Pr.— 59  998 
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790.  4.  Actio  PenonaliB  Horitnr  cam  Fenona.  —  See  note  i. 

791.  6.  Equity  PracticB.  —  See  note  i. 

793.  6.  Admiralty  Practice.  —  See  note  2. 

794.  8.  Death  After  Verdict.  —  Sec  note  i. 

795.  9.  Death  Fending;  Appeal  or  Writ  of  Error,  —  See  note  2, 


fula. 


,  the 


\  docB 


1  abates  by  ihe  defendan 
death.  Iron  Gate  Bank  v.  Brady,  : 
U.   S.  665. 

Wrong   Done  to  Property,   Right*, 
InterMU.— In    New     York    under     t 

properly,  rights,  or  interests  oTanolh 
provided  the   tort  be  not  one  ot  tht 
specially  excepted  by  the  statute,  m 
be  revived  against  the  execulor  of  ine 
defendant   who  died   pending  Ihe   ac- 
tion.      Seventeenth     Ward     Bank    v. 
Webster,67N.Y.  App.  Div,  aaS;  Miller 
f.  Young,  90  Hun  (N.  Y.)  133. 

A  Taxpayrr' s  Artitin  against  a  mayor 
and  city  to  prevent  waste  of,  or  injury 
to,  the  eslale,  funds,  or  other  property 
of  the  cily,  is  auihoriied  by  statute  to 
protect    taxpayers    against    resulting 


providing  that  the  action  shall  not 
I-  abate  in  any  case  where  the  cause  of 
d  action  survives,  and  that  judgment 
's  shall  be  rendered  in  the  appellate  court 
4  as  if  all  the  parlies  were  still  living; 
Long  V.  Thompson.  34  Oregon  359. 
ir  holding  that  the  statute  requiring  mo- 
e  tion  for  substitution  to  be  made  within 
o  a  year  after  the  death  did  not  apply 
r,  to  a  respondent  on  appeal,  and  the 
le  case  being  still  in  the  appellate  court. 
y  appellant  could  have  the  rcprcsenia- 
le  live  of  the  deceased  substituted  after 
--  the  expiration  of  such  lime;  The 
Margaret  B.  Roper,  (C.  C.  A.)  106  Fed. 
Rep,  741. 

lUryUnd.  —  Goldscbmid  v.  Mellne, 
86  Md.  370,' like  Harrymao  o.  Harry- 
man,  49  Md.  b-j.eiied'xn  the  original 
article;  Moore  v.  Taylor,  81  Md.  644, 
(under  Code  Md..  art.  5,  g  75,  which  is 
BcodiGcallon  of  Act   l6o£,  c.  90,  §  11) 


__    regarded   as  analogoi 

that  class  of  personal  actions  which 
abate  by  the  death  of  a  parly.  Gorden 
V.  Strong.  15B  N.  Y.  407. 

T90.     1,  Welherell  v.  Chicago  City 
R.  Co.,  104  III.  App.  357. 

»ei.    1.  SeeKronenbcrgero.  Heine- 
mann,  104  III    App.  156. 

Code  FroTliiani  referring  generally  to 
actions  and  requiring  steps  to  be  taken 
within  a  fixed  time  in  order  to  continue 
an  action  afier  the  death  of  a  party  judgmi 
apply  to  all  classes  of  actions,  without  -■" 
regard  to  any  distinction  which  might 
have  existed  previously  between  ac- 
tions at  law  and  suits  in  equitv  in  re- 
spect of  the  effect  of  the  death  of  a 
pHTtv.     Ouerlock   v.   Shinn,  aS  Wash. 


Teiai.  ~  The  statute  provides  that 
■'  If  any  parly  lo  the  record,  in  any 
cause  now  pending  in  or  hereafter 
taken  to  the  Supreme  Court  or  Court 
of  Civil  Appeals  by  appeal  or  writ  o( 
error  shall  have  died  heretofore,  or 
shall  hereafter  die.  after  the  appeal 
bond  has  been  filed  and  approved. 
•  •  •  such  cause  shall  not  abate  by 
such  death,  but  the  court  shall  proceed 
idjudicate  such  cause  and  render 
"'        ■  if  all  the  parties 


appeal  ti 


■   living,- 


Wher 


7»9.  8.  The  Margaret  B.  Roper, 
fC-  C.  A.)  106  Fed.  Rep.  741,  as  lo 
dealh  of  libelant  p  nding  appeal. 

T»4,  1.  In  California  it  has  been 
held  under  a  statute  that  if  a  patty  die 


afte 


verdict  < 


the  Court  o(  Civil  Appeals  is 
in  the  lifetime  of  a  party  his 
death  thereafter  will  not  aOect  the  pro- 
ceedings in  that  court  or  in  the  Su- 
preme Court  on  proceedings  for  re- 
view of  the  action  of  the  Court  of  Civil 
Appeals.     Coe  v.  Nash,  qt  Tex.  113. 

Afflrmanoe  Entered  aa  of  Bate  of  Argn- 
ment.  —  Where,  on  appeal  by  complain- 
ant from  a  decree  dismissing  his  bill, 
of  the  respondents  dies  after  argu- 


decision   and   before    meot  in  the  appellate  c 


judgmcnl.  Ihe  court  may  nevertheless 
r:nder  judgment.  Fot  v.  Hale,  etc.. 
Silver  Min.  Co..  loS  Cal.  475;  Ede  v. 
Cuneo.  (Cal.  i8q8)  55  Pac.  Rep.  772. 

r»5.    8.  Billups  V.  Freeman,  (Ariz. 
i8qE)  52  Pac.  Rep.  367.  under  a  statute 


■of  the  decree  will  be  e 
of  Ihe  date  when  the  cause  w 
In  the  appellate  court.  Tallm 
Wallack,  (N.  J,  1896)41  All.  Rep.  677- 
BevivOT  In  Lower  Omirt.  —  The  taking 
of   an  appeal  from  an  order  granting 
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796.    m.  Death  of  Plaiktut  —  1.  Death  of  So: 

a.  In  General.  —  See  notes  i,  2. 

798.  b.  Before  Final  Judgment  — (2)  Afte 
Interlocutory  Judgment.  —  See  note  3. 

799.  See  note  i. 
c.  After  Final  Judgment  — (i)  Gene. 


800. 

note  4. 
801. 


803. 
804. 


(2)  Pending  Appeal  or  Writ  of  Error.  —  Sc 
EfEiMt  on  Aotion.  — See  notes  I,  2. 

d.  Actions  of  Ejectment.  —  See  note  l 
See  note  i. 

/.  Actions  of  Dower.  —  See  notes  4,  5. 


before  the  death.     Ede 
1898)  55  Pac.  Rep.  772. 
Deatii  Before  Appeal  \ 
V,  Dotson,  93  Va.  233,  h 
statute    under    which 


which  occurred  pending 
proceedings,  has  no  ap| 
the  petition  for  the  wr: 
presented  after  the  deat 

dOS.    1.  Harper  v, 
123   N.  Car.  118.     But 
Strong,  158  N.  Y.  407. 

S.  Heald  v.  Wallace,  1 
S.  W.  Rep.  80. 

Where  Only  a  Moot  Que 
where,  pending  an  appes 
from  a  decree  in  favor  c 
in  a  suit  filed  by  a  coun 


defendant  a  new  trial,  under  the  stat- 
ute, and  filing  a  short  transcript  in  the 
appellate  court,  does  not  deprive  the 
lower  court  of  its  original  jurisdiction 
to  make  any  order  necessary  to  perfect 
its  own  record  during  the  term,  and  as  court  may  enter  judgm 
an  incident  of  that  jurisdiction  it  has  gard  to  death  of  the  pi: 
power  to  permit  the  cause  to  be  revived 
after  appellate's  death  pending  appeal, 
in  order  to  let  the  administrator  file 
the  bill  of  exceptions  already  taken. 
Crawford  v.  Chicago,  etc.,  R.  Co.,  (Mo. 
1902)  66  S.  W.  Rep.  350. 

796.  1.  McDonald  v.  Algeo,  96  III. 
App.  79,  citing  5  Encyc.  of  Pl.  and  Pr. 
786.  796. 

8.  Statute  Strictly  Conitmed.  —  See 
Quinn  v.  Johnson  Forge  Co.,  9  Houst. 
(Del.)  338. 

Statute  Hot  BetroepectiTO.  —  An  act 
providing  for  the  survival  of  causes  of  county  judge  from  issui 
action  cannot  be  construed  to  embrace  collect  his  salary  under  a 
such  causes  as  have  abated  prior  to  the  the  county  claimed  was 
date  of  the  act.  Fitzgerald  v.  Western  the  defendant  pending  tl 
Union  Tel.  Co.,  15  Tex.  Civ.  App.  143.     the  whole  case.     Williz 

Hew  York.  —  See  Cheney  v,  Rankin, 
(Supm.  Ct.  Tr.  T.)  27  Misc.  (N.  Y.)  609, 
decided  under  Code  Civ.  Pro.  N.  Y., 

§761. 

T9§«  3.  Hambly  v.  Hayden,  20  R. 
I.  558;  Laidley  v.  Jasper,  49  W.  Va. 
526,  citing  5   Encyc.  of   Pl,  and  Pr. 

798. 

799.  1.  Lutz  V.  Third  Ave.  R.  Co., 
44  N.  Y.  App  Div.  256,  where  the 
plaintiff  in  an  action  for  personal  in- 
juries died  pending  an  appeal  from  a 
judgment  dismissing  his  complaint. 

S60.    4.    Surviving  Partner  Kay  Is-    1899)  49  S.  W.  Rep.  333. 
lue   Szeoutlon.  —  Corder    v,    Steiner,        In  Equity,  and  under  tiic 
(Tex.   Civ.  App.   1899)  54  S.  W.  Rep. 

277. 

801.     1.  California.  — If   the  appel- 
lant  dies  after  argument  and  submis 
sion  of  the  appeal,  judgment  of  affirm- 
ance may  be  entered  as  of  the  day 


V,  Perkins,  (Tenn.  Ch. 
Rep.  347. 

S03.  4.  Burrows  v. 
Ala.  648,  holding  that  tl 
be  allowed  to  proceed,  af 
of  death,  in  the  name  o 
without  revival;  McKe 
Cook  Co.,  113  Mich. 
Encyc.  op  Pl.  and  Pr.  8 

§04«  1.  TreepasstoTi 
brough  V,  DeMartin,  (T 
1902)  67  S.  W.  Rep.  177. 

4.  But  see  Kincaid  v. 


that  an  action  shall  not  a 
etc.,  it  is  held  that  death 
does  not  abate  the  si 
profits.  Lynde  v.  Wakefie 

6.  After  Bismiieal   of 
with  costs  and  extra  allov 


081 


80;^801> 
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805.  h.  Injuries  to  Real  or  Personal  Propertv  — 

■odarn  Dnttriiw,  —  See  note  4, 

806.  lajnilM  to  SmI  Propcitr-  —  See  note  2. 

807.  i.  Actions  FOR  Personal  Injuries— At  OMm«  uv. 
• —  See  note  2. 

By  sutvts.  —  See  note  3. 
809.   /  Actions  FOR  Libel  OR  Slander. —See  notes  I,  2. 
k.  Actions  for  Seduction.  —  See  note  3. 


action  (or  injuries  not  resutling  la 
death  did  not  survive,  a  slalate  provid- 
ing thai  actions  pending  ur  thereafter 
brought  for  such  causes  shall  survive 
will  apply  and  plaintiff's  death  will  oat 
abate  the  action.  The  statute  is  retro- 
active and  unconslitatiooaL  Mar- 
shall V.  McAtlisler,  18  Tex.  Civ.  App. 
159. 


I   and  order  antedating  the  pla 

iiD  B  death,   the   defendanl  may  enier 

judgment  at  any  lime,  and  the  plain- 

tifl's   executor   should    be  allnwed    to 

review  the  right  to  an  extra  allowance, 

as  it  remains  a  cloud  upon  the  esialc. 

Armstrong  v.  Union  College,  55  N.  Y. 

App.  DIv.  302. 
SOS.    4.  Aylswonh  v.  Curtis,  19  R. 

I.  517,   holding  that  such  a  statute  is 

broad  enough  to  cover  an  action  for    ,  „  .  . 

damages  for  the  larceny  of  personal  order  dismissing  a  complaint,  death  of 
plaintiff  abales  the  action,  and  the  stal- 
McUngt  attacking  ute  providing  ihac  such  an  action  shall 
not  abate  by  death  of  a  party  after 
"  verdict,  report,  or  decision."  does 
not  apply.  Lutz  v.  Third  Ave.  R.  Co., 
44  N.  v.  App.  DIv.  Z56. 

In  Action byaHubandtOrlitiaryta  EIj 
WUe  it  is  held  that  the  death  of  the 
husband  will  not  prevent  the  wife  from 
continuing  the  suil  for  ihose  injn- 
ries.  Mexican  Cent.  R.  Co.  v.  Good- 
man, la  Tex.  Civ.  App.  109;  Si,  Louis 
Southwestern  R.  Co.  v.  Car  wile, 
(Tex.   Civ,   App,   1903)  67  S.  W.  Rep. 


'alidity  of  the  eorpoi 
of  a  village,  no  injury  having  accrued 
lo  the  personal  estate  of  the  complain- 
ant, do  not  survive  his  death,  and  even 
if  injury  has  accrued  to  the  estate, 
the  only  action  that  survives  is  lor 
the  lecovery  of  damages  for  such 
injury.  Noyes  v.  Hyde  Park.  73  Vt, 
36i. 

806.  9.  Allen  f.  Union  Oil,  etc.. 
Co,,  59  S.  Car.  571. 

SOT.  2.  In  Nerik  Carolina  (Code, 
gg  1490.  1491)  an  action  for  injuries  to 
the  person,  where  such  Injury  does 
not  cause  death,  does  not  survive. 
Harper  v.   Nash   County,   123  N.  Car. 


Whars  ths  Injniy  Esnlti  In  DaMb  ibe 
action  for  the  injury  which  survives 
does  not  include  the  right  of  action  for 
the  death.  Quinn  v.  Johnson  Forge 
Co.,  9  Houst.  (Del,)  338;  Wetherell  b. 
Chicago  Ciiy  R.  Co.,  T04  111.  App.  357: 
Martin   v.    Missouri    Pac.    R.    Co.,  58 

not  result     Kan,   475;    Missouri   Pac.    R.   Co.   v. 

from  the     Bennett.  S  K""-  App.  331. 

covEfv  iH  800.  1,  See  Wood  v.  Boyle,  17  Pa. 
death  before  entry  of 


3,  Merrihew  v.  Chicago  City  R.  Co., 
93  III,  App.  346,  holding  that  the  righi 
of  action  which  survives  under  the 
statute  is  tor  injuries  that  do  not  resull 
in  death,  as  if  death  ensu< 
Injury  ihe  entire  right  of 

included  in  the  action  for  the  death  Co.  Ct.  325,  as 
given  by  another  statute:  Atchison,  judgment. 
etc.,  R.  Co.  V.  Rowe.  56  Kan.  411,  9.  SUndarBnbrMWlilbsL  — The  word 
holding  that  the  action  survives,  in-  "  slander,"  in  a  statute  providing  that 
eluding  the  element  of  damages  for  an  action  for  slander  shall  not  anrvive, 
pain  and  suffering  resulting  from  the  embraces  libel.  Johnson  r.  Halde- 
injury;  Webster  v.   Hastings.  59  Neb.     man,  loa  Ky.  163. 

■'  ■  " ""  8,  Action   by    Father.   —   A    statute 


Co. 


Pbiladelphii 
I  Pa.  St.  391;  Hambly  v.   Hay- 
■  R.  1.  558:   Ilaniel  v.  East  Ten- 
!ssce  Coal  Co..  105  Tenn,  470, 
Application  of  Statute  to  Fending  Ae- 
)iu.  —  Where  under  the  law  existing 


:h  provides 
for  damages  done  10  personal  estate 
shall  survive  does  not  apply  to  an  ac- 
tion by  a  father  for  the  seduction  of  his 
minor   daughter,  «$   tbc   right  of  the 
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810,  m.  Other  Actions  ex  Delicto.  —  See 
n.  Suits  for  Divorce.  —  See  note  2. 

811.  See  note  i. 

o.  Actions  to  Recover  Penalty.  —  S 
81  a.    r.  Special  Proceedings.  — See  note  2. 

2.  Death  of  Vominal  Plaintiff  —  Aotioni  a 
note  3. 

813.     See  note  2. 

3.  Death  of  Equitable  Plaintiff  —  See  note 
815.    4.  Death  of  One  of  Several  Plaintiffs — a.  In 

Before  Final  Judgment.  — See  note  2. 

father  to  the  services  of  the  child  is  St.  6i,  where  both  part 

not  what  is  meant  by  the  term  "  per-  an  appeal  from  a  dec 

sonal  estate  "  as  used  in  the  statute,  vorce  and  alimony, 
and  such  action  abates  on  the  father's        8.  Butler  v.   Butler, 

death.     Davis  v.  Carpentar«  72  Vt.  259.  citing  f^  Encyc.  of  Pl.  > 

810.    1.  Wrongful  Attaohment.  —  In  Allen  v.  Petty,  58  S. 

Union  Mill  Co.  v,  Prenzler,  100  Iowa  5  Encvc.  of  Pl.  and  F 
540,  on  a  counterclaim  for  damages  lor        913.    2.  See  supra, 

wrongful  attachment,  and   where   the  Survival  or  Nonsurvi 

party  counterclaiming  died  before  trial,  Action^  note  3. 
It  was  said:    **  When    the    action   is        3.  Death   of   General 

brought  by  the  representative  of  one  proceeding     brought 

deceased,  it  is  to  right  the  wrong  done  guardian  of  an  infant  c 

to  his  estate,     *    *    *    but  when  the  the  death  of  the  forn 

action    *    *    *    is    brought    by    the  fant  having  attained  n 

person     injured,     who    dies    during  ceeding  may  be  contir 

the  pendency  of  the  action,  the  law  at-  upon  suggestion  of  t 

tempts  to  remedy  the  wrong  done  to  guardian.     Smith  v.  I 

him  and  not  necessarily  to  his  estate;  App.  Div.  103. 
and  the  damages  in  such  case  are  not        §13.    8.  Byers  r. 

only  compensatory,  but  may  include  T41. 
exemplary  as  well.  "  The  Death  of  an  Oi&oe  1 

8.  On  the  other  hand  it  is  held  that  does  not  afifect  the  stac 

after  judgment  for  plaintiff  her  death  does  not  require  any    1 

deprives  the  court  of  all  power  to  re-  the   record.     Manharc 

view  its  action  and  determine  plaintiff's  r.  Rothschild,  121  Mid 
right  to  a  divorce.     Kirschner  v.  Diet-        5.  Where  a  member 

lich,  iioCal.  502.  of  individuals  for  ho  1 

A  Deoree  Hiii  does  not  dissolve  the  common  for  their  mu  : 

marriage,  and  the  death  of  either  party  ferred  power  upon   s< 

thereafter  and  before  the  time  when  it  vidual  members  for  c  : 

can  be  made  absolute  puts  an  end  to  the  equitable  title  so 

the  suit.     Chase  v.  Webster,  168  Mass.  survive  to  the   survi\  i 

228.  the  trust,  and  therefor 

To  Annul  Marriage  and  Try  Property  of  them   will  not  abi  1 

Sights.  —  In  Barch  v,   Barth,  io2  Ky.  trustees  relating  to  1 

56,   plaintiff  in   an  action  for  divorce  property.      Michenor 

filed  an   amended  petition  setting  up  La.  Ann.  360. 
that  the  defendant  had  a  living  hus-        §15.    8.  Crane  v. 

band  at  the  time  of  the  marriage  which  606,  holding  that  the  s 

rendered  said  marriage  null  and  void,  in  common  may  pros  : 

and  sought  to  have  it  so  declared,  and  for  the  recovery  of  th 

it  was  held  that  the  suit  might  be  re-  esis  without  revivor, 

vived  by  his  administrator  to  try  the  ceed    to  the   tights  <  I 

property   rights  set  up  by  defendant  plaintiff  by  inheritan 

claiming  as  widow.  up  such  interest  by  ; 

Sll.    L  Cofiman  2/.  Finney,  65  Ohio  tition  and  recover  the  1 
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815,    *.  Pending  Appeal  OR  Writ  OF  Error  —  Aiip«UMti. 

—  Sec  note  6. 

817.    e.  Other  Actions  ex  Delicto.  —  See  note  i. 

Hi 8.    //.  Actions  by  Partners.  —  See  note  3. 

8!M.    IT.  Death  07  Setikdaiii  —  1.  Death  of  Sole  Defend&nt 

—  a.  In  General. — S^o  note  2. 

8ai.    b.  Before  Final  Judgment  — {2)  Before  Service  oj 
Summons.  —  See  note  4. 

89a,     (3)  After  Verdict.  —  See  note  3. 

rradlng  KoUon  for  Kaw  TrUl.  —  See  note  4. 
c.  After    Final    Judgment  — (i)  Generally. —Set 
note  5. 

838,     Xlbot  oa  SxMBtlou.  —  See  note  i. 

(2)  Pending  Appeal  or  Writ  of  Error.  —  See  note  3, 


Nonhness  v.  Hllleslad,  B7  Minn.  304; 
Rowe  V.  Sheoandoah  Pulp  Co.,  43  W. 
Va.  551. 

81ft.     e.  Hunteth  v.  Leahy.  146  Mo. 
40S. 

%tt,  1.  flooding  of  Lud  —  Wist  a  r 
Virginia.  -  To  [he  Same  effect  see  de 
Rowe  p.  Shenandoah  Pulp  Co.,  43  W.  dii 
Va.  551.  fill 

fHH.  S.  See  Pennsylvania  I 
Co.  V.  Carnahan,  10  Ohio  Cir 
az5,  ic)  Ohio  Cir.  Cl.  97. 

MM.    2.  In  an  aclion  against 


foreclose   a    trust    deed   securing   the 

then  dies  her  administrator  may  t>e 
made  a  party  10  the  suit,  and  the  action 

Bsry  to  begin  anew.  Paries  v.  Lub- 
bock, (Tex.  Civ.  App.  1899)  50  S.  W. 
Rep.  466. 


laUrloentoiT  Jodgmant.  —  Se«  Wasson 
V.  Holt.  (Couniy  Ct.)  a?  Miec.  (N.  Y.) 
55.  decided   under  Code  Civ.  Pro.  N. 

v..  8  763. 

Bttat*  Beport  of  Baftna.  —  Signing  of 
a  report  by  (he  refeiee  is  not  ihe  ren- 
'  ■  g  of  a  report,  and  if  defendant 
before  the  report  is  rendered  by 
_  or  delivery  lo  one  of  the  parlies 
judgment  cannot  be  entered  against 
plainlitT  in  the  name  of  the  original  de- 
fendant. Clark  v.  Pembenon,  64  N. 
Y.  App.  Div.  416. 

4.  Linn  I'.  Biccher.  90  111.  App.  5. 

fi.  Pandlng  Motioa  tOi  a  Vnr  Trial 
death  of  the  moving  party  does  uoi 
abate  the  action.  Sinclair  v.  Fear,  4 
Ohio  Dec.  a6, 

S93.  1.  Ezomtion  Pnrionilj  iMood 
will  not  be  affected  by  the  defendant's 
death.  Blumenthal  v.  Tibbits.  (Ind. 
1903)   66   N.   E.    Rep.    159;    Nashville 


831.    4.  Connaway  v.   Overton.  g8    Trust   Co.   v.    Weave 


Fed.  Rep.  574,  ating   5  Enci 

AMD  PR.  831. 

899.  3.  Martin  ».  Hutchens,  at  R. 
I.  358- 

But  when  alter  decision  by  the  court, 
but  before  entry  of  judgment  and  be- 
fore  expiration  of  the  time  when  a  jury 
trial  must  be  claimed,  defendant  dies. 
the  action  abates,  for  when  the  day  of 
entry  of  judgment  arrives  there  is  no 
one  against  whom  10  enter  judgment, 
and  if  the  action  should  be  continued 
to  await  the  appointment  of  an  admin- 
istrator, such  administrator  when  ap- 
pointed could   not  claim  a  jury  trial, 

>uld  hi 


See   also    ExBCtiriONs  AcAlNiiT  Prop- 

8.  Bafgre   Filing  Tmueript.  —  Where 

m  appeal  is  regularly  granted   and  a 
■        ■      "led   the  fact  il 


pellce 


e  the  tt 


ript 


:  filed 


the  plaintiff' 
son,  19  R.  I.  704. 


ppeal,  but  ^  , 
renders  a  revivor  necessary.  Ayccs  p. 
Fuqua,  (Ky.  1898)46  S.  W,  Rep.  J09. 

In  a  Criminal  Caaa  deaih  of  defendant 
pending  an  appeal  is  ground  for  abal. 
tng  the  appeal,  and  the  cause  cannot 
be  heard.  The  case  of  such  an  appeal. 
At  common  law,  by  hci 
of  the  defendant,  to  reverse  an  e 
forclaimingsuch  trial  der  of  treason  or  fdony,  was  thi 
psed.     In  such  a  case     inslairce  of  authority  for  such  a 


Fox 


be  presented     peal,  and  (hat  was  allowed  because  (he 

Hopkin-    attainder   worked   a   forfeiture  of  the 

es(a(e.    State  v.  Mania,  30  Oregon  loS. 
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834.     Bflbot  of  BoTenal  of  Jndgmont.  —  See  note  I . 

839.    d.  Actions  of  Ejectment.  —  See  note  : 

837.  h.  Actions  for  Personal  Injuries.  — 

838.  i.  Actions  for  Libel  or  Slander.  —  S 
/'.  Actions  for  Breach  of  Promise.  — 

839.  m.  Other  Actions  ex  Delicto.  —  See 
831.     Sec  note  i. 

n.  Suits  for  Divorce.  —  See  note  3. 


Contempt  Proceedings.  —  Where,  pend-  899.    2.  Warren    v. 

ing  an  appeal  from  a  judgment  impos-  Utah  429,  which  was  th< 

ing  a  fine  in  contempt  proceedings  for  action  fur  loss  occasion! 

violation  of  an  injunction,  the  appellant  management  of  the  afia 

dies  after  the  appeal   is  taken  under  a  defendant  director, 

advisement,  the  death  does  not  cause  Damages  to  Personal  Es 

ihe  appeal  to  abate.      The  contempt  v.  Wainwright,  173  Ma< 

proceeding   was   a  civil   remedy   and  Infiringement    of     Pat 

was  not  criminal  in  its  nature,  for  the  made  by  an  infringer, 

enforcement  of  the  decree  in  the  prin-  covery  is  sought  by  oil 

cipal  suit,  and  motion  to  substitute  the  not  the  same  as  damagi 

executor    was    allowed.      Hannah    v.  of  libel,  slander,  etc.,  an 

People,  198  III.  77.  not  abate  with   the   de 

934*     1.  Huliettv.  Baker,  loiTenn.  ant.     Head   v.    Porter, 

689.  498. 

§IJ5.    2.  Kichigan.  —  McKenzie  v.  Damage  to    Property. 

A.  P.  Cook  Co.,  113  Mich.  452,  citing  5  case  for  damages  done  ; 

Encyc.  ok  Pl.  and  Pr.  825.  sonal  properly  survive: 

wan.     8.  On   the   other    hand   it   is  defendant.     Great  Wes: 

held  in  Kentucky  that  the  statute  which  Co.  v.  Harris,  96  Fed.  li 

makes  an  action  for  personal  injuries  the  Vermont  statute. 

or  injury  to  the  real  or  personal  estate  §31.     1.  Action  by  ^ 

survive,  applies  to  a  statutory  action  —  An  action  by  a  wife  1 
for   wrongful  death,  and  such  action 
will  survive  against  the  representatives 
of  the  wrongdoer,     Morehead  v.  Bitt- 
ner,  106  Ky.  523. 

After  Verdict  the  action  does  not  abate  assault,     battery,     im 

by  the  death  of  a  party,  under  N.  Y.  other  damage  to  the  p 
Code  Civ.  Pro.,§:  764.     Viito  v,  Farley, 
6  N.  Y.  App.  Div.  481. 

§9§«  2.  Against  Partners.  —  The 
phrase  **  the  cause  of  which  survives  " 
in  a  statute  providing  that  "  when 
there  are  several  plaintiffs  or  defend- 
ants in  a  personal  action  the  cause  of  Oregon  i,  it  is  held  tha 
which  survives,  and  any  of  them  die  ant,  having  appealed  f 
before  final  judgment,  the  action  shall  divorce  and  for  one-tl 
proceed,"  etc.,  means  shall  survive  to  property,  died,  neither 
the  surviving  plaintiff  or  plaintiffs  or  the  suit  abates;  that 
against  the  surviving  defendant  or  de-  rights  are  involved  iti 
fendants,  and  not  the  cause  which  sur-  sonal  representatives 
vives  against  the  representatives  of  the  an  interest  in  the  lit 
deceased.  Therefore,  in  an  action  for  the  cause  will  revive, 
libel  against  two  partners,  the  death  pose  of  continuing  1 
of  one  of  the  defendants  does  not 
cause  the  action  to  abate.  Brown  v. 
Kellogg,  (Mass.    1902)  65  N.  E.  Rep. 

378. 
5.  Hullett  V,  Baker,  loi  Tenn.  689. 


woman,  alleging  adult: 
tiff's  husband  and  con; 
his  society,  does  not  sur; 
the  statute,  as  an  acti : 


V.  Amerman,  181  Mass 
8.  Bell  V.  Bell,  181  U. 

to   and   citing   Francis 

Gratt.   (Va.)  283,  as   r  ; 

note  in  the  original  art  t 
But   in  Nickerson  v 


touching  the  right  of 
itself,  but  to  ascerta 
property  has  been  rig 
from  its  appropriate  c 
lution. 
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8*9.    0.  Attachment,  Garnishment,  and  Trustee  Pro- 
ceedings —  AttMhHut.  —  See  notes  2,  4. 

8SS.     SaraljhmMt.  —  See  note  I. 

/.  Actions  to   Recover   Penalty. — See  note  2. 

833.    2.  BMth  of  On*  of  Sevwftl  Defvnduito  —  a.  In  General. 
—  See  notes  3,  5. 

say.    c.  Actions  ex  Contractu.  —  See  notes  1,  3. 

93S.    ■■  Warimmn  v.  Peckar,  <Arij.  of  his  or  their  liabilitr;  Brown  v.  Kel- 

lqo3)  68  Pae.  Rep.  534.  logg.  (Mass.  1902)  65   N.  E.  Rep.  378. 

4.  Omtn.  —  Yankton  Saw.   Bank   v.  See  also  Asher  v.  Com..  66  S.  W.  Rep. 

Galterson,  ij  S.  Dak.  4S6.  holding  that  759,  33  Ky.  L.  Rep.  1976.  holding  that 

ks  under  (he  siaiutc  an  eiteculion  could  where  judgment  is  rendered  in  such 

nM  issue  upon  the  judgment,  it  is  not  case  against  all  the  parties,  being  prin- 

material,  as  10  the  effect  of  such  death  cipal  and  sureties,  when  one  of  them, 

to  dissolve  the  lien  of  the  attachment,  the  principal,  is  dead,  this  will  not  in- 

wbether  the  death  occurred  befoic  or  validateihejudgmencagainstthesure- 

afler  judgment.  ties,   1>ec«use   the;   could    have   been 

888.     1.  Ontn,  when  the  defendant  pursued  notwithstanding  the  denib  of 

In  foreign  attachment  dies  before  judg.  the  principal.     But  sec  otherwise,  on 

ment.     Ref  nolds  v.  NesbitI,  ig6  Pa.  Si.  this  last  point,  Weis  c.  Aaron,  75  Miss. 

636,  _  138. 
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888.  e.  Other  Actions  ex  Delicto.  —  See 

889.  g.  Actions  Against  Partners.  —  See 

840.  A.  Suits  IN  Equity  —  (i)  Generally.  —  £ 

841.  V.  Death  of  Both  Pabties.  —  See  note  2 
VI  Death  of  Fttblig  Offices,  Party.  — ! 

843.    VIL  Suogestiho  Death  —  1.  In  OeneraL  — 
848.    2.  Failure  to  Suggest  —  a.  Generally.  — 
847.    IZ.  JuDOXEHT  OB  Decbee  Afteb   Deat: 
Death  Occurs  Pending  Delay  by  Court  —  See  note  i. 


tions  may  be  revived  o 
manner  of  reviving  oi 
tions,    see   article   Re^ 
AND  Actions. 
8.  But  in  Illinois^  wh 


838.    1.  Ii^iiriM  to  Property  —  New 
K<»r>t.  — O'Brien    v,    Blaut,    17   N.  Y. 
^pp.   Div.  288,   where  the  decision  is 
controlled    by     Pierson     v.     Morgan, 
(Sapm.  Ct.  Gen.  T.)  17  Civ.  Pro.  (N. 

Y.)  124,  cited  in  this  note  in  the  origi-  after  the. declaration  v 

nal  article.  fore  summons  was  ser 

Aotlons  of  Trespus.  —  See  also  Duis  that  the  service  of  an 

V.  Fisher,  65  S.   W.   Rep.  337,  23  Ky.  issued  thereafter  with 

L.  Rep.  1425.  the  death  and   havinj 

S39.    6.  Finnegan  v,  Allen,  60  111.  substituted  as  plaintiff, 

App.  354,  as  to  right  to  have  damages  the  defendant  to  appc; 

assessed  upon   dissolving  an  injunc-  abatement,  and  judgm 

tion.     See  also  Ranney-Alton  Mercan-  should  be  set  aside.     N 

tile  Co.  t/.  Hanes,  9  Okla.  471.  187  111.  452. 

840.  8.  Lemon  v.  Smith,  20  N.  Y.        843.     1.  But    in   H 
App.  Div.  523,  under  the  statute.  185  Pa.  St.  167,  in  a  pi 

In  Alabama^  where  a  decree  is  ren-  Orphans*  Court  for  th 

dered  the  same  day,  but  after  the  death  will,  where  a  legatee  wl 

of  one  of  the  respondents  to  a  bill  in  had  been  entered  by  h 

equity,  the  legal  fiction  of  the  relation  before  decree,  but  his 

of  judgments  does  not  apply,  and  the  suggested,  it  was  held 

decree  is  void  and  properly  set  aside  to  suggest  the  death  an 

on  motion,     i^x/.  Massie.  131  Ala.  62.  sonal   representative   s 

4.  Salinger  v.  Gunn,  61  Ark.  414.  not  the  fault  of  the  cou 

841.  2.  Northern  Trust  Co.  v,  sel  who  had  undertake 
Palmer,  171  111.  383;  Coffman  v.  Fin-  the  party,  and  the  decn 
ney,  65  Ohio  St.  61,  pending  appeal  opened  on  the  petition  < 
from   decree  of  divorce  and   for  ali-  trator. 

mony.  847.     1.  Fox   v.    Ha 

8.  McDonald  v.  Algeo,  96  III.  App.  Min.    Co.,    108    Cal.    < 

7g,  quoting  5  Encyc.  of  Pl.  and  Pr.  Sprangers,   113  Wis.  I5 

841.  cause  of  action  survive 

849.    1.  For  necessity  of  revivor,  v.  Bell,  181  U.  S.  175. 

proper  parties  by  or  against  whom  ac-  Cuneo,  (Cal.  1898)  55  P 
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849.    I.  IHTEODTICTOBT.  —  See  note  a. 

IL  FoBK  or  Action.  —  See  note  r. 

830.  ni  Jonn>BB    OF  ACTIOltS  —  Suit  by  AdmlobtntoT.  —  See 
note  I, 

831.  Jalndar  af  Aotioni  in  SbigU  Connt.  —  See  note  2. 

IT.  Pabtkb  — 1.  Who  May  Bm  —  a.  In  General.— 
See  note  3. 

ssa.    *.  Personal  Representatives  — o«»«a  b«i«. —  See 
note  I. 

849.    a.  See  The  Jane  Grev,  ()5  F'ed.  »petitionseitlngoui  iTiecliy  ordinance 

Rep.  6g3.  ciViRj;   ;   Encvc,   of  Pl.  and  which  prescribes  ihe  duiv  of  sireet-car 

pK.  S49.  drivers,  and  alleging  thai  by  the  fall- 

NoiwiihstandinK  the  absence  of  alle-  ure  of  the  driver  10  perform  his  dmies 

Katiotis  that  ought  to  be  found  in  an  therein   described    the    deceased   was 

must  be  deemed  to  have  been  brought  Senn  v.  Southern  R.  Co.,  135  Mo.  ^\^. 

under  the  statute  and  not  at  common  8,  Boyd   v.    Braiil    Block  Coal  Co., 

law.     Hicks  I/.  New  York,  etc.,  R.  Co.,  (Ir.d.    App,   i8q8)  50  N.   E.   Rep.  368; 

164  Mass   434,  Boston,  etc.,  R.   Co.   v.   McDuffey,  (C. 

1.  TretpMi  and  Om«.  —  In   Buckaleiv  C.  A.)  79  Fed.  Rep.  (134. 

7'.   Tennessee  Coal,  etc.,  Co.,  112  Ala.  S5'J.     1.  Major  v.  Burlington,  etc., 

146,  it  Wits  held  that  in  an  action  by  R.   Co..   115    Iowa    309;    Fitihenry   v. 

an  administratrix  (or  the  death  of  her  Consolidated  Traction  Co.,  63  N.  f.  L. 

intestate,   counts  of  trespass  and  case  143;  Hodges  v.  Webber,  6$  N.  Y.  App. 

may  be  joined.  Div.  170;  Sorensen   t:   Balaban.  11  N. 

§SO.     1.  Id  KlMlMtppl  an  action  by  Y.  App.   Div.   164;    HoH-ell  v.   Yancey 

an   administratrix    for    the    wrongful  County,  i!l  N.  Car.  36!;  Solor  Refining 

death  of  her  intestate,  under  Annoi.  Co.  v.  Elliott,  8    Ohio  Cir.  Dec.   315. 

Code   Miss.,  g   1916,  cannot  be  joined  Chattanooga  Electric  R. Co.  c.  Johnson. 

wllh  an  action  given  to  the  next  of  tin  97  Tenn.  667.      See  also  Ferguson  v. 

by   Annot.    Code   Miss..  S   663.      Mc-  Washington,  eic,  R.  Co.,  6  App.  Cas. 

Vey  V.  Illinois  Cent.  R.  Co.,  73  Miss.  (D.  C.)  535;  Myers  v.  Holborn,  58  N.  J. 

487.  L.  153, 

Contrary  Bole  In  Etntacky.  —  Louis-  SpeoliU  AdminUtratw.  —  In   Swan   v. 

ville   R.   Co.  V.  Will,  (Ky.  1902)  66  S.  Norvell.  10;  Wis.  635,  it  was  held  Ihal 

W.    Rep.   638;  Lewis   v.    Taylor   Coal  under  Stat.  Wis.,  ^  4255,  which  creates 

Co..  (Ky.  1902)  66  S.  W.  Rep,  1044.  an  action  foi   the  wrongful  death  of  a 

Hiijoisder  and  How  Cnnd,  —  In  AVn-  person,   and   g   4256,    which    provides 

/u,^:('^  ihe  proper  remedy  for  misjoinder  that    "every    such     action    shall    be 

of  causes  of  artion  is  by  a  motion  to  brought  by  and  in  the  name  of  the  per- 

compel  the  plaintiff  to  elect,  and  not  sonal  representative  of  such  deceased 

by   demurrer.     Lewis  v.  Taylor   Coal  person,"  a  special  administrator  may 

Co..  (Ky.  1902)  66  S.  W.  Rep.  1044.  sue  for  the  negligeni  dcMh  of  his  in- 

8»l.    B.  Schwi-infunhr.  Clei-cland.  tetute. 

etc.,  R.  Co..  60  Ohio  St.  215,  wherein  laitantanMni  Baath.  —  In   McVey  v. 

it  was  held  that  a  count  may  state  ihat  Illinois  Cent.  R.   Co.,  73   Miss.  487,  it 

a  death   was    purposely   caused,   and  was   held   that   under   the   Missiiiiffi 

also  ihai  it  was  negligently  caused,  by  siatuie  an  administrator  cannot  sue  for 

the  defendant.  the  death  of  his  intestate   where  such 

Betting  Otit  Ordlnanoe.  —  In  Slisiouri  death  was  instantaneous. 
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853.  By  Implioation.  —  Sec  note  I. 

Wlien  Sepresentatiye  Cannot  Sue.  —  See  note  3. 
Term  "  Personal  Bepreeentatiye."  —  See  note  4. 

854.  Foreign  AdminiBtraton.  —  See  notes  1,2. 
Besident  Administrator  Sning  for  Ii^jnries  Beoeived  in 

■  See  note  3. 

856.    c.  Widow  of  Deceased.  — See  note  i. 


the  death  of  her  intes 
from  injuries  receive* 
another  state,  it  was  h 
jection  that  the  declai 
allege  that  the  plaintiff 


Death  of  One  Murdered  hy  Xob.  —  In  pose  of  suing  in  such  sta 

Indiana  the  personal  representatives  of  from  death  by  wrongful 

a  prisoner  murdered  by  a  mob  may  etc.,  R.  Co.  v.  Smith,  7; 
maintain  an  action  against  the  sheriff        In  New  Jersey  a  res! 

and  his  sureties  for  failure  on  the  part  trator  cannot  sue  in  hi 

of  the  sheriff  to  exercise  reasonable  the  death  of  his  intes 

care  in  the  protection  of  the  prisoner,  curred  in  another  state 

Indiana  v,  Gobin,  94  Fed.  Rep.  48.  which  gives  the  right  in! 

Bepresentative  Merely  Nominal  Party,  widow  of  the  deceased  p 

—  Wolf  V,  Lake  Erie,  etc.,  R.  Co.,  55  v.  Segal.  59  N.  J.  L.  66. 
Ohio  St   517.  New  ^tutY--  Public  A 

853.    I.  Chicago,   etc.,    R.   Co.    v.  An  action  in  New  York 

Young,  58  Neb.  678;  Chicago,  etc.,  R.  curring  in  another  state 

Co.  V,  Zernecke,  59  Neb.  689.  tained  by  the  public  at 

8.  Maule  Coal  Co.  v,  Partenheimer,  the  former- state.     Hoe; 

155  Ind.  100;  Carden  v,  Louisville,  etc.,  etc.,  R.  Co.,  73  N.  Y.  A 
R.  Co.,  (Ky.  1896)  37  S.  W.  Rep.  839.  In  the  Federal  Courts. - 

Where  No  Widow  or  Ciiild  SorriTee. —  by  an  administratrix 

In  Kentucky  an  administrator  may  sue  Stales   District  Court   : 

where   the   deceased    person    left    no  which  the  administratr 
widow  or  child  surviving  him.     Lex- 
ington, etc..  Min.  Co.  v,  Huffman,  (Ky. 
1895)  32  S.  W.  Rep.  611. 

4.  Witiman  v,  Cincinnati,  etc.,  R. 
Co.,  10  Ohio  Dec.  563. 

954.    I.  In  New  Hampshire  a  foreign  of  the  former  state,  in  a 

administrator  cannot  bring  an  action  Act  Cong.  Aug.  13,  188^ 

for   the  death  of   his   intestate  under  at  L.  433,  which  provid 

Pub.  Stat.  N.  H.,  c.  191,  §§  8-13,  since  the  jurisdiction  is  foun< 

the  statute  does  not  give  a  new  right  fact  that  the  action  is  b 

of  action  in    the    administrator,    but  of  different  states,  suits 

merely  keeps  alive  a  former  right  of  only  in  the  district  of  t 

the   intestate.     Lyon   v,    Boston,  etc.,  either  the  plaintiff  or  t 

R.  Co.,  107  Fed.  Rep.  386.  was  waived  by  the  gem 

2.    Memphis,    etc..    Packet    Co.    v.  of  the  defendant;  and  t 

Pikey,  142  Ind.  304;  Popp  z/.  Clncin-  to  sustain  a  demurrer 
nati,  etc.,  R.   Co.,  96    Fed.    Rep.  465 
(construing  the  Ohio  statute).     See  also 
Cincinnati,  etc.,  R.  Co.  v,  Thiebaud, 
(C.  C.  A.)  114  Fed.  Rep.  918. 

Widow  Desoribing  Herself  as  Adminis- 
tratrix. —  In  Kansas^  where  the  plain- 
tiff describes  herself  in  her  petition  as 
widow  and  also  as  administratrix   of 

the  estate  of  the  deceased  person,  she  52  Atl.  Rep.  347,  it  was 

may  recover  in  her  right  as  such  widow,  resident  alien  widow  n 

although  not  entitled  to  maintain  the  action  for  the  death  of 

action    as    administratrix.      Chicago,  resident  of  the  state, 

etc.,  R.  Co.  V,  Mills,  57  Kan.  687.  Del.,  pt,  i,  c.  31,  fc^  2  ( 

8.  In  Illinois  it  is  held  that  an  adminis-  p.  788),  which  provid 

trator  may  be  appointed  in  a  state  where  ever  death  shall  be  oc 

the  cause  of  action  accrued  for  the  pur-  lawful  violence  or  nej 

939 


that  neither  the  neglif! 
fendant  nor  the  injury 
cause  of  action  arose  < 
the  state  in  which  t 
brought.  Van  Doren  ; 
R.  Co.,  (C.  C.  A.)  93  Ft 
§56.  1.  Delaware  - 
Szymanski  v.  Blument 


SS9-SN       DBA  TH  BY  WRONGFUL  ACT.  VoL  V. 

896.    d.  Heirs  of  Deceased.  —  See  note  4. 
8S7.     lUnor  CUldraa.  —  See  note  t. 

e.  Parents  of  Deceased.  —  See  notes  2,  3. 

suit  be  broaght  bj  the  party  iajured,  beld    that    under    Rev.    Stat.    Idabo, 

•    •    ■     the   widow   of  any  such  de-  JiS    41CW.    providiog    that   "  wbea    the 

ceased  person     *    •    •    may  maintaia  death  of  a  persoa,  not  being  a  roiDor, 

an  action  for  and  recover  damages  for  is  caused  by  the  wrongful  act  or  neg. 

(he  death  thus  occasioned."  Icct  of  another,  his  heirs  or  personal 

EuktM  —  ITonnaidaiit  Widow  Balngu  representatives  may  mainuin  an  action 

B«pnMiitatlTa.  —  In  Atchison,  etc.,  R.  fot  damogrs  against  the  person  cans- 

Co.  V.  Napoie,  55  KsD.  401,  it  was  held  ing  the  death,"  a  mother,  who  is  Ibe 

that   the   amendment  of   1889  to   Civ.  sole  heir  of  an  unmarried  aduli  son, 

Code  Kan.,  §  433.  did  Dot  create  a  new  may  maintain  In  her  own  name  bd  ac- 

cause  of  action,   but  simply  chan^d  tion  for  his  death  by  wrongful  act. 

the  remedy  by  providing  that  the  cause  HiulMJid  and  Oaardian.  ~  Under  Code 

of  action  given  by  such  section  shall  Civ.  Pro.  Cal.,  ^  377,  which  eives  the 

not  be  lost  on  account  of  the  nonresl-  right  of  action   in   such  cases  only  to 

dence  of  the  deceased  or  the  nonap-  the    "  heirs    or    personal    representa- 

pointmeni  cf  personal  representatives,  tives,"  a  husband  may  maintain  in  iiis 

and  therefore  that  a  widow  who  is  resi-  own   behalf  and   a>   the   guardian   of 

dent  in  another  state  may  nraiotain  an  his   minor   children  an  action  for  the 

action  thereunder  for  the  death  of  her  death  of  his  wife.     Rcdlield  v.  Oakland 

husband  in  Ihc  state  of  Kansas.  Conso!.  St.  R.  Co.,  no  Cal.  277. 

Lonlilaiia  — ConflletlBgOUimt^Intw-  BaMatd.  —  Under  Annot.  Code  Misi., 

pleader.  ~  Where    two    women,    each  g    1549,    providing    that    illegitimates 

claiming  to  be  the  widow  of  the  dece-  may   lake    by   inheritance   in   certain 

dent,  brought  an  action  for  his  death,  cases,  an  illegitimate  daughter  cannot 

and  on  appeal  these  facts  were  made  maintain  an  action  for  the  death  of  her 

to  appear  by  affidavit,  the  action  was  half  sister  who  was  also  an  illegitimate 

remanded   to  enable  the  defendant  to  daughter  of  the  same  mother.     Illinois 

implead   both   in   one   suit,  that  they  Cent.  R.  Co.  v,  Johnson,  77  Miss.  737. 

mighi   establish  which  was  the  lawful  8ft7>      1.   Snyder   v.    Philadelphia, 

widow.     Albinest   v.    Yazoo,   etc.,    R.  etc..  R.  Co..  q  Pa.  Disi.  3,   wherein  it 

Co..  107  La.  133.  was  held  that  minor  children   cannot 

PetmijlTanU. —  Under  Act  Pa.  April  (naiotain  an  action   for   the  death  of 

15.  1851,  ^  19,  which   provides  that  a  their   father  where  such  father  left  a 

widow  may  maintain  an  action  for  the  widow  surviving  him. 

wrongful  death  of  her  husband,  it  Is  S.  Harris  v.  Kentucky  Timber,  etc., 

held  that  where  a  man.  afler  receiving  Co..   (Ky.    1S97)  43   5.   W.   Rep.   ibi; 

Injuries   that    resulted    in   his   death.  Ohnmacht  i^.  Ml.  Morris  Electric  Light 

brought  no  action  for  such  injuries,  his  Co..  66  K.  Y.  App,  Div.  483;  Killian 

widow  may  maintain  an  action  for  his  v.   Southern   R.  Co.,  iz8  N.  Cat.  361; 

death.     Gross  v.  Electric  Traction  Co.,  Holston   c   Coal,   etc.,  Co.,  95  Tenn. 

iSo  Pa.  St.  99.  531. 

In  Teua  a  widow,  as  next  friend  of  A  SM)<ftthw  cannot  tnaintain  an  ac- 

her   minor  children,  may  sue   for  the  tion   for    the   wrongful   death   of    his 

death   of    her   husband,    though    she  stepson.     Hennessy  v.  Bavarian  Brew- 

cannot  collect   a  judgment  for   more  ing  Co.,  145  Mo.  104. 

than     five    hundred     dollars    without  8.  Ftaiier  v.   Georgia  R.,  etc.,  Co., 

qualifyingasguardian.    International,  96  Ga.  7S5.     See  also  Deni  v.  Pennsyl- 

etc.  R.  Co.  V.  Sein,  11  Tex.  Civ.  App.  vania  R.  Co.,  6  Pa.  Dist.  15. 

3S6,  Fmnt  of   Bastard, —  Under  statutes 

8ft6.    4,  Noble  v.  Seattle,  ig  Wash,  giving  the   right   of  action  to  widow. 

133.     See  also  Hindrjf.  Holt,  34  Colo,  husband,  father,  mother,  etc..  it  is  held 

464,  that  neither  the  mother,  Alabama,  etc.. 

Aetion  fay  Tldow  aa  Hair.  —  In   Knott  R.  Co.  v.  Williams.  78  Miss.  109,  one 

V,  McGilvray.  134  Cal.  12S,  it  was  held  who  marries  the  mother.  Thornburg  t. 

tlial  a  widow  may  maintain  as  heir  an  American   Strawboard   Co.,    141    Ind. 

'   n  for  the  death  of  her  husband.  443.  nor  the  father,  McDonald  v.  Pitts- 
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8S7«     Joint  Aetion  by  Tkther  and  Mother.  —  See  note  4 
Aotion  by  Mother  Alone.  —  See  note  5. 

858.  2.  Joinder    of   Parties    Plaintiff— Joining 
See  note  i. 

859.  Who  Are  Keoessary  Partiet.  —  See  note  2. 

860.  3.  Parties  Defendant.  —  See  notes  2,  3. 


857.  4.  In  Riley  v.  Grand  Island  Re-  App.  459,  it  was  held 

ceivers,  72  Mo.  App.  280,  it  was  held  who  received  a  child  \ 

that  the  parents  could  sue  jointly  for  in  infancy  and  hasevei 

the  death  of  a  son  who  left  no  wife  or  as  her  own  cannot  ma 

issue.  for  its  death. 

6.  Desertion  by  Hnsband.  —  Under  2  85§.      1.    Kentnoky 

Code  Ga.,  %  2475,  providing  that  if  the  Widow.  —  In   McClurg 

wife  is  living  separate  from  the  has-  (Ky.  1895)  33  S.  W.  Rep 

band  she  may  sue  tor  torts  to  her  cbil-  that  where  a  widow  su 

dren,  a  petition  alleging  that  the  father  of  her  husband,  the  c 

had  deserted  the  mother  long  ago,  and  joined  with  her  as  plai 

that  before  the  injury  of  the  child  she  One  for  Benefit  of  Al 

had  received  his  services  and  would  widow  may  sue  for  t 

have  continued  to  receive  ihem  had  he  husband    on    behalf 

not  been  injured,  shows  a  right  of  ac-  minor  son  and  also  f 

tion  of  the  mother,  in  the  absence  of  benefit  of  the  parents  < 

a  special  demurrer.     Amos  v.  Atlanta  person,  without  either  t 

R.  Co.,  104  Ga.  8o(^.  or  consent.     San   Ant 

Divorced    Af other,  —  Under     Ball,  v,  Renken,  15  Tex.  C\\ 

Annot.  Codes  &  Stat.  Wash.  (1897),  But  in  Gulf,  etc., 
^  4829,  which  provides  that  '*  a  father, 
or.  in  case  of  the  death  or  desertion  of 
his  family,  the  mother,  may  maintain 
an  action  *  •  *  for  the  injury  or 
death  of  a  child,*' 
where    the    mother 


nandez,  (Tex.  Civ.  App 
Rep.  197,  in  an  action 
children,  and  mother  < 
person,  it  was  held  t 

it  was  held  that    should  have  been  rets 

had    procured    a    to  the  suit. 


App.  1896)  34  S.  W. 
also  Garcia  v.  Sanders, 
1896)  35  S.  W.  Rep.  55 
the  defendants  were 


divorce  from    her    husband   and   the  959.    2.  Tezaa.  —  Ii 

custody  of  the  child  was  awarded  to  widow  for  the  death  of 

the  husband,  and  soon  thereafter  the  is  not  necessary  to  jc 

husband  delivered   the  child  into  the  the  husband,   where 

care  and  custody  of  the  mother  and  ceived  no  support  frc 

the  mother  thereafter  supported  it,  the  and  was  not  dependent 

mother    could    maintain    the    action.  Cent.    R.   Co.   v,   Fra 
Clark    V.    Northern   Pac.    R.   Co.,  29 
Wash.  139.     See  also  Wilson   v.  Ban- 
ner Lumber  Co.,  108  La.  590. 

Father  Barred.  —  Under  the  Montana 

statute  providing  that  if  a  person  dies  murrer  from  objection 

leaving  no   issue  or  husband  or  wife  of  the  mother, 

his  estate  must  go  to  his  father  and  S60.    2.  Winston   t 

mother  in  equal  shares,  it  was  held  R.  Co..  (Ky.  19OT)  65  S 

that  the  mother  could  not  maintain  an  8.  Joinder   of    Bailro 

action  in  her  own  name  for  the  death  Benrants. —  Under  Stat 

of  her  son  where  the  father  was  barred  giving  a  right  of  acti 

from  bringing  the  action  by  the  statute  death,   a    railway    co 

of   limitations  at  the  time   when   the  servants  who  caused 

question  as  to  the  right  of  the  mother  be  sued  jointly  for  a  d 

to  maintain  the  action  was  raised  by  by  the  negligence  of 

plea   in   abatement.      Whelan   v,    Rio  cinnati,  etc.,  R.  Co.  ?/. 
Grande  Western  R.  Co.,  iii  Fed.  Rep. 
326. 

Child  Abandoned  by  Mother*  —  In  Citi< 
zens*  St.    R.  Co.   v.  Cooper,   22   Ind. 


67  S.  W.  Rep.  383. 
peake,  etc.,  R.  Co.  v. 
608. 
Copartners.  —  In    M 
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860.  V.  JiTBiSDiCTiOH  AKD  VSKUX.  —  See  note  4. 

861.  Proper  County.  —  See  note  2. 

VI.  ALLEGATion  —  1.  What  Particularity  Required. — 
See  note  3. 

863.    See  note  i. 

pieters.  136  Cal.  317,  it  was  held  that  federal  court  sitting  in  T^xas  cannot 

the  action  may  be  brought  against  in-  enforce  the  rights  of  the  plaintiff  so  as 

dividual  copartners.  to  do  substantial  justice  to  the  parties. 

BooelTcr  of  Private  Corporation. — Under  Federal   Courts.  —  Where  a  nonresi- 

the  7>xns  statute  the  action  cannot  be  dent  railway  company  and  its  resident 

maintained    against  a   receiver  of    a  servants  are  sued  jointly  the  former 

private  corporation.    Parker  v.  Dupree,  cannot  have   the   case   removed  to  a 

(Tex.  Civ.   App.   1902)  67  S.  W.  Rep.  federal  court.     Cincinnati,  etc.,  R.  Co. 

185.  V.  Cook,  (Ky.  1902)  67  S.  W.  Rep.  383. 

6K0«  4.  Rudiger  V.  Chicago,  etc.,  R.  See  also  Winston  v.  Illinois  Cent.  R. 

Co.,94  Wis.  191,  wherein  it  was  held  that  Co.,  (Ky.  1901)  65  S.  W.  Rep.  13.     And 

the  action  may  be  maintained  in  the  see  generally  Removal  of  Causes. 

state  in  which   the   injuries   were  re-  In  Chesapeake,  etc.,  R.  Co.  v.  Dixon, 

ceived,  Stewart  v,  Baltimore,  etc.,  R.  104  Ky.  608,  it  was  held  that  a  defend- 

Co.,   168  U.  S.  445;   Boston,  etc.,  R.  ant  railway  company  cannot  remove 

Co.  V.  Hurd,  (C.  C.  A.)  108  Fed.  Rep.  a    case   to  the    federal   court  on  the 

116;  Erickson  v.  Pacific  Coast  Steam-  ground  that  it  was  created  under  laws 

ship  Co.,  96  Fed.   Rep.   80;    Law  v.  of    another    state    and    is    a    citizen 

Western   R.   Co.,   91   Fed.    Rep.   817;  thereof,  while  the  plaintiff  is  a  citizen 

Boston,  etc.,  R.  Co.  v.  McDuffey,  (C.  of  the  state  in  which  the  action  was 

C.  A.)  79  Fed.  Rep.  934.  brought. 

Injury  Oceurring  Within  Three  Xiles  of  Action  by  Administrator.  —  In  Popp 
Shore.  —  An  action  for  a  deiith  occa-  z^.  Cincinnati,  etc.,  R.  Co.,  96  Fed.  Rep. 
sioned  by  the  collision  of  the  defend-  465,  it  was  held  that  a  foreign  admin- 
ant's  and  another  vessel,  within  three  istrator  may  maintain  an  action  for  the 
miles  of  the  shore  of  a  state,  is  within  death  of  a  decedent  in  the  federal  court 
jurisdiction  of  its  courts.  Lennan  v.  in  Ohio  under  Bates's  Annot.  Stat. 
iiamburg-American  Steamship  Co.,  73  Ohio  (1897).  §  6135,  authorizing  the 
N.  Y.  App.  Div.  357.  personal  representative  to  bring  an  ac- 

A  Justice  of  the  Peaoe  has  no  jurisdic-  tion  in  such  a  case.    See  also  Cincin- 

tion  of  the  action.     Sponseller  t/.  Cleve-  nati,  etc.,  R.  Co.  v.  Thiebaud,  (C.  C. 

land  Terminal,   etc.,   R.  Co.,  8  Ohio  A.)  114  Fed.  Rep.  918. 

Dec.  307.  Action  Against  Receiver.  —  In  Malott 

Cosdty.  —  Nicholas    v,     Burlington,  v.  Shimer,  153  Ind.  35,  it  was  held  that 

etc.,   R.   Co.,   78   Minn.   43;    Riley  v.  an  administrator  may  maintain  the  ac- 

Grand  Island  Receivers,  72  Mo.  App.  tion  in  a  state  court,  without  leave  of 

280;  Boyle  V.  Southern  R.  Co.,  (Supm.  the  federal  court,   against  a  receiver 

Ct.    Spec.  T.)  36   Misc.    (N.   Y.)  289;  appointed  by  the  latter  court. 

Wabash  R.  Co.  v.  Fox,  i  Ohio  Cir.  Dec.  §61.    2.  Kentucky.  —  Where  an  ac- 

148,  20  Ohio  Cir.  Ct.  440;  Ott  v.  Lake  cident    occurred  in    one   county  and 

Shore,  etc.,  R.  Co.,  10  Ohio  Cir.  Dec.  the  residence  of  the  intestate  was  in 

85,  18  Ohio  Cir.  Ct.  395,  holding,  how-  another    where    the    personal     repre- 

ever,  that  a  recovery  cannot  be  had  in  sentative  qualified,   it  was   held   that 

an  action  in  Ohio  for  a  death  resulting  the  Circuit  Court  of  the  latter  county 

from  an  injury  received  by  the  decedent  had  jurisdiction.     Louisville,  etc.,  R. 

in    another  state,  where   the    plaintiff  Co.   v,  Cooley,   (Ky.    1899)  49  S.  W. 

could  not  recover  on  the  facts  proved  Rep.  339. 

under  the  law  of  such  state.    See  also  Louiidima.  —  Castille  v.  Caffery  Cent. 

Wabash  R.  Co.  v.  Fox,  64  Ohio  St.  133.  Refinery,  etc.,  Co.,  48  La.  Ann.  322. 

Mexico.  —  In  Mexican  Nat.  R.  Co.  v,  3.  Cotton  Oil  Co,  v.  Shamblta.  loi 

Slater,  (CCA.)  115  Fed.  Rep.  593,  it  Tenn.  263,  quoting  5  Encyc.  of  Pl.  and 

was  held  that  the  Mexican  laws  are  so  Pr.  861. 

dissimilar  from  the  laws  of  Texas  and  S63.    1.  Falling   Elevator. —  In    an 

the  common  law  that,  in  an  action  at  action   for  death  caused  by  a  falling 

law  for  a  death  occurring  in  Mexico,  a  elevator,  a  complaint  which  avers  facts 
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80tS.     Wilftil  KegUgmoe.  —  See  note  I. 

2.  Necessary  Allegations  —  a.  In  Generai 
lag  Prior  Bight  to  Sao.  —  See  note  5. 

866.    b.  Alleging  Statute  —  Domootic  statute.  - 

867.     Foroign  Statato.  —  See  note  I. 

c.  Wilful  Negligence.  — See  note  2. 
868,    e.  Dependence  on  Deceased.  —  See  n< 


showing  the  legal  duty  of  the  injured  referring  to  an  ordinat 

party   to   the   defendant,  a  breach  of  showing  such  negliger 

that  duty,  and  that  the  injuries  com-  the  title,  substance,  d 

plained  of  were  proximately  caused  by  for  passage  or  publica 


such  breach  is  sufficient  on  demurrer. 
Commercial  Club  z*.  Hilliker,  20  Ind. 
App.  239. 

Managemont  of  Train.  —  In  an  action 
against  a  railway  company  an  aver- 
ment that  the  defendant  had  *'  wrong- 
fully,  carelessly,  and  negligently  run 
its  cars  and  engine  upon  and  against 
the  deceased,  thereby  causing  his 
death,"  is  a  sufficient  averment  of  neg- 
ligence. Illinois  Cent.  R.  Co.  v,  Davis, 
T04  Tenn.  442. 

Amendod  Petition.  —  Where  the  gen- 
eral  charge   of    negligence   has   been 
made,   ic  need   not  be  repeated  in  an     complaint   need   not  s 
amended    petition   alleging   failure  to    cisions  of    such   latte 
give  proper  signals.     Louisville  R.  Co. 
V,  Will,  (Ky.  1902)  66  S.  W.  Rep.  628. 

§65.  1.  Louisville,  etc.,  R.  Co.  t/. 
Orr,  121  Ala.  489. 

5.  Kansas.  —  In  Kansas,  in  an  action 
by  parents  for  the  death  of  their  son, 
where  no  personal  representative  has 
been  appointed,  the  petition  must 
allege  that  no  such  appointment  has 
been  made.  Atchinson  Water  Co,  v. 
Price,  9  Kan.  App.  884. 

Ohio.  —  In  an  action  in  Ohio  for  a 
death  occurring  in  another  state   the    the  defendant  saw,  or 
complaint   need  not  show  who  is  the    of  ordinary  diligence  ( 
legal  beneficiary  or  who  must  sue  in     the  deceased  in  time 
such  latter  state.     Lake  Shore,  etc.,  R. 
Co.  V,  Andrews,  8  Ohio  Cir.  Dec.  73. 

§66.  5.  Not  AUegation  of  Fact.  -^  In 
an  action  in  New  York  by  an  adminis- 
trator for  a  death  caused  by  injuries  R.  Co.,  (Ky. 
received  in  another  state,  an  averment  945. 
that"  under  and  pursuant  to  the  laws  S6§.  2.  KarriodDanj 
of  the  state  of  New  York,  plaintiff,  as  it  is  held  that  a  marrie 
such  administrator,  has  a  right  to  com-  maintain  an  action  f 
mence  this  action  for  the  benefit  of  her  father,  since  the  st 
said  next  of  kin  "  is  not  an  allegation  Tex.,  prt.  3021-3027)  d 
of  fact  which  is  admitted  by  demurrer,  that  damages  can  be  r< 
DaviJow  V,  Pennsylvania  R.  Co.,  85  a  case  only  where  th 
Fed.  Rep.  943.  bound  to  contribute  tc 

Alleging  Ordinanoe.  —  In    an    action     the   plaintiff.     Texas 
against   a  railway  company  for  negli-     Martin,  25  Tex.  Civ.  ^ 
gence  resulting  in  death,  a  complaint        8.  Thompson    t\   CI 
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nance.  Nohrden  v,  \ 
Co.,  54  S.  Car.  492. 

Statute  of  limitatioi 
necessary  to  allege  th 
brought  within  the  peri 
the  statute  of  limitatio 
Rutland  R.  Co.,  71  A 
Eureka  v,  Merrifield,  c 

II67.  1.  Louisville, 
Williams,  113  Ala.  402 

In  Abeonoo  of  AUegatii 
etc.,  R.  Co.  V.  William 

Foreign  Deoisions.  — 
Ohio  for  a  death  in  ai 


Shore,  etc.,  R.  Co.  v.  i 
Cir.  Dec.  73. 

2.  Deflnitenese  of  Allo( 
plaint  which  avers  tha 
*'  through  its  servants, 
ployees,  *  *  ♦  wa 
running  a  train  of  < 
through  the  wilful  ne 
vants,  agents  and  emp 
of  cars  was  run  agaii 
"  while  he  was  upon,  c 
defendant's  railroad  t 


the  train  from  running 
him   and   thereby  hav 
injury,     sufficiently 
neglect.     Coleman  v. 

1896) 
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870. 

note  4. 
871. 

879. 
873. 
874. 

3»4. 


Vamet  of  Benefloiariet.  —  See  note  2. 

//.   Rebutting  Contributory  Neglig 

See  note  1. 

3.  Under  Peculiar  Statutory  Provisions.  —  S< 
See  note  i. 

4.  Surplusage  and  Immaterial  Allegations.  - 

5.  Allegations  of  Damages — a.  Generally 


Kentucky.  —  East    Tennessee    Tele-  Van  Buskirk,  58  Neb. 

phone  Co.  v.  Simm,  99  Ky.  404,  decided  etc.,  R.  Co.  v.  Bond,  5! 

under  a  later  statute  than  ihat  govern-  cago,  etc.,  R.  Co.  v.  ^ 

ing  the  Kentucky  case  cited  to  the  con-  678. 

trary  doctrine  in  5  Encyc.  of  Pl.  and  Action    hy   Administr 

Pr.  869.  plaint  by  an  administr. 

Oregon.  —  Per  ham  v.  Portland  Elec-  Wis.,  $^§  4255,  4256,  wh 

trie  Co.,  33  Oregon  451.  the  deceased   was  unm 

970.    2.  Budd  v.  Meriden  Electric  was  seventeen   years  < 

R.  Co.,  69  Conn.  272.  gent,  healthy,  capable 

Bonefloiaries  Hot  Hamed.  —  Chicago,  ness  and   earning  con 

etc.,  R.  Co.  V.  Oyster,  58  Neb.  i.  of  money,   and  that  fa 

4.  Illinois  Cent.  R.  Co.  v.  Davis,  104  surviving  him,  sufficien 

Tenn.  442.  niary  loss  by  his  deat 

S71.      1.    Where    Child    Was   Very  Oshkosh  Electric  Ligh 

Toung.  —  El  wood  Electric  St.  R.  Co.  z\  Wis.  94. 

Ross,  26  Ind.  A  pp.  258.  IndUum.  —  Where  eac 

8.  Eureka  v.  Merritield,  9  Kan.  App.  the  complaint  avers  th: 

579.  left  surviving  him  a  wit 

Whore  there  Are  Two  Gononrrent  Berne-  fant  son,  the  presumpti 

dies.  —  A  complaint  which  alleges  that  the  widow  and  the  infai 

the  defendant  enticed  and  hired  the  to  the  services  of  the 
plaintiff's  son  to  labor  for  the  defend- 
ant at  his  sawmill,  and  that  he  "  un- 
lawfully placed  plaintiff's  said  son  to 
work  among  ♦  ♦  ♦  lawless  boys 
at  said  mill,  and  where  defendant  neg- 
ligently and  carelessly  and  knowingly 

permitted  said  minor  boys  to  wrangle  deceased  left  a  wife  ai 

and  lawlessly  fight,"  and  that  the  son  wholly  dependent  upoi 

was  shot  by  the  employees  of  the  de-  port  sufficiently  shows 

fendant  and  by  its  negligence  and  care-  Kearney  Electric  Co.  c 
lessness,   does    not    state  a  cause  of 
action   under    Stat.    Ky.  (1894),   §   4. 
Harris  v.  Kentucky  Timber,  etc.,  Co., 
(Ky.  1897)43  S.  W.  Rep.  462. 

Where  Marriage  Defeats  Bight  of  Ao-  sufficient;  Friend  v.  Bu 

tion.  —  Where  the  petition  alleged  that  674. 

the  child   was  six   years  of  age,   an  Tezai.  —  A  petition  wh 

averment  that  he  was  unmarried  was  the  plaintiffs  are  the  vi 

held   to    be    unnecessary.      Baird    v,  children  of  the  deceasei 

Citizons'  R.  Co.,  146  Mo.  265.  tion  to  their  support,  his 

973.     i.  Stern    v.    La    Compagnie  sobriety  and   industry, 

Generale    Transatlantique,    no    Fed.  and  pleads  for  a  judgme 

Rep.  996,  citing  5  Encyc.  of  Pl.  and  for  and  on   account  of 

Pr.  871.  not  defective   because 

878.     1.  Rigdon  v.  Temple  Water  damnum    clause.     Intei 

Works  Co.,  II  Tex.  Civ.  App.  542(alle-  R.   Co.    v.   Culpepper, 

gallon  of  poverty).  App.  182. 

S74.    3.  Chicago,    etc.,   R.  Co.   v.  4.  Pnnitorj   Damagoi. - 

Supp.  PI.  &  Pr.-6oiJ-  945 


that  such  services  we 
both.  Chicago,  etc.,  R. 
155  Ind.  634. 

Nebraska.  —  In  an  act! 
as  administratrix  for  tl 
husband,  a  petition  alli 


Neb.  390.  See  also  O 
Co.  V.  Crow.  54  Neb.  7, 
allegation  that  the  dei 
widow  and  next  of  kin 


870-879       DEATH  BY  WRONGFUL  ACT.  Vol. 

875.  PftKlralui  {toMtitnttiig  LoH.  —  See  note  l. 

876.  b.  Loss  OK  Services.  —  See  note  2. 

877.  6.  Allegations  and  Proof— a.  Of  Negligence  —  wk< 
DeOnlte  Act  Ii  Allagtd.  —  See  note  I. 

Ctonenl  AUegaUon.  —  See  note  4, 
879.    b.  Of  Damages.  —  Sec  note  i. 

c.  Ok  Existence  and  Names  of  Beneficiaries.  ■ 

See  note  2. 


Is  no  allegation  of  pualtory  damages, 
compensatory  dsroages  atone  can   be 
recovered.     Gllfillao    f,    McCrtllli,   84 
Mo,  App.  S76. 
erS.     1.  District    ol    Columbia    v. 


Draper,  61  Neb.  66;  Omaht 
Co.  ff.  Crow,  54  Neb.  747;  Kearney 
Electric  Co.  f.  Laughtin,  45  Neb.  390; 
HauE  V.  Great  Northern  R.  Co.,  S  N. 
Dak.  Bj;  Norfolk,  etc.,  R.  Co.  v. 
Stevens,  97  Va   631. 

StrrieMor  Feraliv  Valu.— Where  in 
an  action  by  a  husband  Tor  the  daalh 
of  bis  wile  damaf(eB  are  sought  (or 
■ervicesof  the  wife  that  were  peculiarly 
valuable,  euch  services  and  their  value 
should  be  alleged.  Ou)f,  etc.,  R.  Co. 
V.  Younger  {Ten.  Civ.  App.  1897)  40 
S.  W.  Hep.  4a3. 


Turner  v,  Norfolk,  etc.,  R.  Co.,  40  W. 
Va.  67s. 

PetitUB  Aidad  by  Aivwar.  —  Where 
the  petition  fails  to  allege  that  the  de- 
fendant did  noi  use  due  care  to  pre- 
vent, the  accident  after  the  deceased 
was  seen  on  the  track  by  iti  employee*. 
such  defect  is  supplied  by  an  allega- 
tion in  the  answer  that"  defendant's 
servants  used  every  effort  to  stop  said 
engine  and  prevent  an  accident."  In- 
ternational, etc..  R.  Co.  e.  Seio,  11 
Tex.  Civ.  App.  386. 

8t».  1,  District  of  ColumbU  .. 
Wilcox,  4  App.  Caa.  (D.  C.)  90. 

But  if  special  damages  have  been 
sustained,  such  damages  must  be 
alleged  and  proved.  Thompson  v. 
Chicago,   etc  ,  R.  Co.,   104   Fed.   Rep. 
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879.  d.  Of  Particular  Facts,  —  See  note  3. 

880.  Vn.  Amekdxekt  —  1.  In    General.  —  See 
See  also  Amendments, 

2.  Adding  Parties.  —  See  note  4. 

881.  3.  Alleging  Existence  of  Beneficiaries.  —  See 
88d.    4.  Alleging  Foreign  Statnte.  —  See  note  2. 

6.  Oiving  Fnrther  Particulars.  —  See  note  4 

though  the  children   were  not  men-        4.  Legftl  Plaintiif  Omitl 
tloned  in  the  declaration.  Where,  In  an  action  b} 

An  allegation  that  **  decedent  leaves    children   for  the  death 
heirs  and  next  of  kin  who  are  entitled     band  and  father,  the  cro* 
to  damages,  and  who  have  been  dam-    showed  that  the  mother  ( 
aged/'  Is  sufficient  to  permit  evidence     was  living,  it  was  held 

tiffs  should  have  request 
postpone    the  trial    unt 
amend,    joining    the    r 
veston,  etc.,  R.  Co.  v. 
Civ.  App.  1897)  43  S.  W. 
Wliere  Aotion  SanriveB, 
V,  Brooklyn  Heights  R. 
145,  it  was  held  that  whe 
brought  by  the  sole  adm 
next  of  kin  for  the  deat 
dent,  upon  the  death  of 
trator  his  personal  repre 


to  establish  who  were  the  proper  bene- 
ficiaries, if  any,  and  how  damaged 
by  the  decedent's  death.  Commer- 
cial  Club  V.   Hilliker,  20    Ind.  App. 

239- 

If  other  as  Kext  of  Xin.  —  In  Kansas, 

In  an  action  by  a  mother  as  next  of  kin, 
the  plaintiff  must  prove  that  there  has 
been  no  personal  representative  ap- 
pointed. Atchison,  etc.,  R.  Co.  v. 
Judah,  10  Kan.  App.  577,  62  Pac.  Rep. 
711. 


879,    8.  nesoripUo  PenonaB.— Where    be  substituted  as  plaintif 


Pending  Rehearing.  —  1 
Co.  V,  rartenhcimer,  15 
was  held  that  where  an 
brought  an  action  for  ih> 
intestate,  the  *widow  of 
could  not  be  substitute 
pending  a  rehearing  in 
court. 

Ml.  1.  Chicago  Tern 
R.  Co.  V,  Helbreg,  99  1 
Nohrden  v.  North  Caste 
S.  Car.  492. 

A  husband  who  sues  li 


the  complaint  describes  the  deceased  as 
a  convict  such  description  must  be 
proved.  Burkalew  v.  Tennessee  Coal, 
etc.,  R.  Co.,  112  Ala.  146. 

990.  1.  Amendment  Belates  to  Com- 
mencement of  Action.  —  Louisville,  etc., 
R.  Co.  V,  Pointer,  (Ky.  1902)  69  S.  W. 
Rep,  1 108. 

2.  See  generally,  supporting  the  rule 
of  the  text.  Sawyer  v.  Perry,  88  Me. 
42;  Lower  v,  Segal,  60  N.  J.  L.  99; 
Fitzhenry  v.  Consolidated  Traction 
Co  ,  63  N.  J.  L.  142. 

Alleging  Time  of  Filing  Original  Po-  his  children  for  the  deal 
tition.  —  Where  the  plaintiff  filed  an  may  amend  his  petition 
amended  petition  which  alleged  that  It  more  clearly  appear  tha 
the  deceased  was  killed  on  a  certain  are  the  real  parties  in  in te 
date,  which  date  was  less  than  six  v.  Bourriague,  105  La.  77 
months  prior  to  the  filing  of  the  origl-  XflSBct  of  Statnte  of  Limitc 
nal  petition,  it  was  held  that  It  was  an  amendment  is  barred  I 
not  necessary  to  allege  further  that  Foster  v.  St.  Luke's  Hos 
the  original  petition  was  filed  within  94;  Foley  v.  Suburban  I 
six  months  of  the  death.  Bartb  App.  108*. 
V.  Kansas  City  El.  R.  Co.,  142  Mo.  993,  2.  SiTdct  of  Stat 
535-  tioni.  —  Boston,  etc.,  R. 

Where  Plaintiif  Has  8ned  in  Wrong 
Capacity. —  In  Van  Doren  v.  PennsyU 
vania  R.  Co.,  (C.  C.  A.)  93  Fed.  Rep. 
260,  it  was  held  that  where  one  who 
was  both  widow  and  administratrix  of    (Ky.  1895)  32  S.  W.  Rep. 
the     decedent    sued     in     the     wrong    v.    Kimball,   (C.   C.  A.) 
capacity,  the  court  should   permit  an    845,  holding  that  an  amer 
^niendment.  Ing  capacity  to  sue  shouli 

947 


(C.  C.  A.)  108  Fed.  Rep. 
Louisville,   etc.,    R.    Co. 
(K V.  1902)  69  S.  W.  Rep. 
4.  Louisville,  etc.,   R. 
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884.  IX.  Plea  OE  AVIWBE  —  ChftlleagiBg  FUlatUPi  AppotAtaaat  aa 
Adminiftrator.  —  See  note  4« 

Pleading  Statute  of  limitetions.  —  See  note  7. 

[Eeplieation.  —  See  note  7^.] 

885.  X.  IV8TEUCTI098  —  2.  As  to  VegUgenoe  —  FoUowiiig  AU«g»- 
tiom.  —  See  notes  3,  4. 

Changing  CaoM  of  Action.  —  In  an  ac-  Defendant  Wot  Joint  Tort&aaor.  —  A 
tion  founded  on  the  alleged  negligence  replicaiion  that  ihe  defendant  and 
of  a  railroad  engineer,  an  amendment  another  were  joint  tortfeasors  is  good 
which  omitted  an  averment  of  drunk-  as  a  traverse  to  an  averment  in  the 
enness  and  incompetency,  and  alleged  plea  that  the  acts  complained  of  in  the 
that  the  engineer  was  the  vice-princi-  declaration  were  committed  by  the  de- 
pal  of  the  railroad  company,  was  held  fendant  and  another  party.  Pisano  v. 
to  state  a  new  cause  of  action.  Texas  B.  M.  &  J.  F.  Shanley  Co.,  66  N.  J. 
Cent.  R.  Co.  v.  Frazier,  (Tex.  Civ.  L.  i. 
App.  1896)  34  S.  W.  Rep.  664.  985.    3.  A  charge   which   requires 

l!t§4.    4.  ilughes  t'.  Richter,  161  III.  the   jury   to  disregard    an   allegation 

409;  Chicago,  etc.,   R.  Co.  v.   Smith,  that  the  deceased  went  on  the  defend- 

180   III.   453,  holding  that  the   repre-  ant's  track  to  save  her  child  is  bad. 

sentative  capacity  of  the  plaintiff  can-  Louisville,  etc.,  R.  Co.  v.  Orr,  121  Ala. 

not   be    put  in   issue   by  an   instruc-  489. 

tion.  An  instruction  as  to  the  care  exer- 

Proof  of  Karriage.  —  Where  the  an-  cised   by   the  deceased  person  at  the 

swer  specially  denies    the    plaintiflf*s  time  of  the  injury  need  not  be  couched 

capacity  to  sue  as  widow  and  denies  in  the  exact  language  of  the  petition, 

that  she  had  ever  been  the  wife  of  the  where  it  is  no  enlargement  thereon, 

decedent,  averring  that  at  the  time  of  Baird  v.  Citizens'  R.  Co.,  146  Mo.  265. 

her  marriage  to  him  she  knew  that  he  Where    a    complaint  alleges    death 

was    already    married,    pioof    of    the  from  two  negligent  acts  or  omissions, 

former    marriage   will    be    permitted,  an  instruction  that  if  death  was  caused 

Albinest  v,  Yazoo,  etc.,  R.  Co.,  107  La.  by  either,  and  the  other  necessary  facts 

133.  exist   to  authorize  a  recovery  by  the 

Ijnverifled  Denial.  —  In  A'ansas,  in  an  plaintiff,  he  may  recover  on  the  one  so 

action   by  a  widow  to  recover  for  the  established  is  proper  where  the**  other 

death  of  her  husband,  an  allegation  of  necessary  facts"  are  properly  defined 

the   petition   that   no   personal    repre-  in  other  pans  of  the  charge.     Texas, 

sentative  of  the  estate   had  been  ap-  etc.,   R.  Co.  v.  Bell,  (Tex.  Civ.  App. 

pointed  is  put  in  issue  by  an  unverified  1897)  39  S.  W.  Rep.  636. 

dental.       Vaughn     v.     Kansas    Citv,  Where  it  was  alleged  that  the  acci- 

etc,  R.  Co.,  (Kan.  1902)  70  Pac.  Rep.  dent  resulting  in  death  was  caused  by 

602.  failure  to  make  proper  repairs  and  by 

7.  In  S^ew  Jersey  a  question  as  to  the  excessive  speed,  an  instruction  that  if 

time  of  the  commencement  of  an  action  the  jurors  believed  from  the  evidence 

may    be    raised    by    a    plea    in    bar.  that  the  unrepaired  track  or  excessive 

Margaret    County     z/.     Pacific    Coast  speed  caused  the  accident  they  should 

Borax  Co..  67  N.  J.  L.  48.  find  for  the  plainti£fs,  though  it  should 

la.  Eelease  by  Foreign  Administrator,  also  appear  that  a  broken  axle  con- 
—  Where  the  plea  s»is  up  a  release  by  tributed  to  cause  the  accident;  but 
a  foreign  administrator,  a  replication  that,  if  they  should  find  that  the  acci- 
alleging  fraud  in  the  appointment  of  dent  was  caused  solely  by  the  bioken 
such  foreign  administrator,  and  further  axle,  ^ey  should  find  for  the  defend- 
that  the  deceased  at  the  time  of  his  ant,  was  held  not  to  ignore  the  allega- 
death  was  a  resident  of  the  state  in  tion  that  the  accident  was  due  to  the 
which  the  action  was  brought,  and  that  unrepaired  condition  of  the  track  and 
the  cause  of  action  arose  in  such  state  to  excessive  speed.  Johnson  v.  Gal- 
and  has  always  been  outside  of  the  veston,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
state  in  which  another  administrator  1902)  66  S.  W.  Rep.  90(6. 
was  appointed,  is  good.  Pisano  v,  4.  Where  the  evidence  was  confined  to 
B.  M.  &  J.  F.  Shanley  Co.,  66  N.  J.  the  acts  of  negligence  alleged  in  the 
L.  I.  petition,  it  was  not  prejudicial  error  for 
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886,    3.  As  to  Damages —  in  General.  —  See  note  i. 

the  instructions  to  confine  the  jury  to  v,  Illinois  Cent.  R.  Co.,  107  Tenn.  340, 
such  allegations,  where  the  verdict  ii  was  held  ihat  a  charge  thai  ihe 
shows  that  the  jury  found  on  the  acts  mother  and  brother  and  sister  of  the 
alleged.  Louisville  R.  Co.  z/.  Will,  deceased  were  not  entitled  to  his  wages, 
(Ky.  1902)  66  S.  W.  Rep.  628.  as  a  matter  of  law,  and' that  they  were 
§S6*  1.  It  is  the  duty  of  the  court  not  dependent  upon  him  in  any  sense, 
to  tell  the  jurors  what  elements  they  need  not  be  given  where  no  such  claim 
should  take  inio  consideration  in  esii-  was  made  in  the  declaration  and  dam- 
mating  the  plaintiff's  damages,  and  an  ages  were  not  sought  on  this  ground, 
instruction  that  requires  the  jury  to  Probable  Expenses.  —  While  it  is 
consider  the  deceased's  age,  habits  of  proper  for    the    jury   to   consider   the 


industry,  capacity  for  labor,  and  prob- 
able earnings  is  proper.  Knight  i'. 
Sadtler   Lead,   etc.,  Co.,  91   Mo.    App. 

574. 

"  The  measure  of  damages  is  the 
present  value  of  the  net  pecuniary 
worth  of  the  deceased,  to  be  ascer- 
tained by  deducting  the  cost  of  his 
own  living  and  expenditures  from  the 
gross  income,  based  upon  his  life  ex- 
pectancy," was  held  to  be  a  proper  in- 
struction. Mendenhall  r/.  North  Caro- 
lina R.  Co.,  123  N.  Car.  275.  See  also 
Keast  V.  Santa  Ysabel  Gold  Min.  Co., 
136  Cal.  256. 

An  instruction  that  if  the  evidence 
proves  that  the  deceased  was  con- 
tributing  to  the  support  and  mainte- 


probable  expenses  of  the  deceased  had 
he  lived,  yet  the  failure  to  instruct  them 
10  do  so  does  not  constitute  eiror. 
Southern  R.  Co.  v.  Evans,  (Ky.  1901) 
63  S.  W.  Rep.  44^. 

Assuming  that  Deceased  Was  Keans  of 
Support.  —  An  instruction  that  the 
jurors  may  assess  damages  at  such 
sum  as  they  believe  from  the  evidence 
to  be  21  just  compensation  for  the  loss 
of  the  means  of  support  sustained  by 
the  next  of  kin  is  erroneous  in  that  it 
assumes  that  the  deceased  was  a 
means  of  support  to  the  plaintiff.  Illi- 
nois Cent.  R.  Co.  v.  Bartle,  94  III.  App. 
57.  For  proper  instructions  as  to  the 
measure  of  damages  in  such  a  case  see 
Snyder  r.    Lake   Shore,   etc.,   R.  Co., 


nance  of  his  parents  ihey  are  entitled  to    (Mich.  uyo2)  91  N.  W.  Rep.  643,  an  ac- 


damages  is  erroneous,  since  it  renders 
it  unnecessary  for  the  jury  to  look  to 
the  willingness  and  ability  of  the  de- 
ceased to  make  such  contributions  in 
the  future;  and  such  error  is  not  cured, 
but  is  only  intensified,  by  an  instruc- 
tion that  the  measure  of  damages  is 
the  pecuniary  value  of  the  maintenance 
and  support  of  the  parents  by  the  de- 
ceased. Galveston,  etc.,  R.  Co.  v. 
Power.  (Tex.  Civ.  App.  1899)  54  S.  W. 
Rep.  629. 

In  Pennsylvania^  in   an   action    by  a 


tion  for  the  death  of  a  boy  eleven  years 
of  age;  O' Fallon  Coal,  etc.,  Co.  v.  La- 
quet,  198  111.  125,  where  the  jury  was 
instructed  to  consider  the  pecuniary 
benefits  which  the  plaintiff  might  have 
derived  from  the  deceased  had  the  de- 
ceased not  been  killed. 

Actual  and  Exemplary  Damages.  —  An 
instruction  to  find  such  sum  as  will 
reasonably  and  fairly  compensate  the 
estate  of  the  deceased  for  the  destruc- 
tion of  his  power  to  earn  money  and, 
if  the  negligence  ot  the  defendant  was 


husband  to  recover  for  the  death  of  his  gross,  to  find  such  further  sum  as  puni- 

wife,  a  charge  that  the  plaintiff  can  re-  tive    or    exemplary   damages    as    the 

cover  only   the   money    value  of   the  evidence    warrants,  is    not   improper, 

wife's  services  to  him,  aside  from  any  Louisville,    etc.,  R.  Co.  v.  Kelly.    100 

sentimental   consideration,    is  proper.  Ky.  421.     See  also  Cincinnati,  etc.,  R. 


Waechter  v.  Second  Ave.  Traction  Co., 
198  Pa.  St.  129. 

Failure  to  Seqaett  Enumeration  of  Ele- 
ments.—  In  Malott  V.  Shimer,  153  Ind. 
35,    it   was   held    that   an    instruction 


Co.  V.  Cook,  (Ky.  1902)  67  S.  W.  Rep. 

383. 
An  instruction  to  find  such  damages 

as  will  punish  the  defendant  and  fur- 
nish an  example  to  deter  others  from 


limiting    the    recovery    to    pecuniary    like  practices  is  improper  where  there 


damages  was  not  objectionable  be- 
cause it  failed  to  enumerate  the  ele- 
ments allowable  to  such  pecuniary 
damages,  where  such  enumeration 
had  not  been  requested. 
Slementa  Not  Alleged.  —  In  Freeman 


was  not  gross  negligence.  Southern 
R.  Co.  V.  Barr,  (Ky.  1900)  55  S.  W. 
Rep.  900. 

Apportionment  of  Damages. —  In  an 
action  by  parents  for  the  death  of  a 
child,  the  failure  of  the  court  to  io- 
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886*    Tending  to  Inatttnoo  Anottot  -—  See  notes  2,  3,  4. 

struct  the  jury  to  apportion  damftireB  U    compute  interest  at  six  per  cent,  and 


not  ground  for  teversal  where  no  such 
instruction  was  requested.  Missouri, 
etc.,  R.  Co.  v^  Evans,  16  Tex.  Civ. 
App.  68. 

For  Paftletilar  Initmotioni  Approved 
see  Chicago,  etc.,  R.  Co.  v.  Beaver, 
igt;  lit.  34;  Anthony  Ittner  Brick  Co. 


the  other  at  seven,  was  held  not  to  be 
ground  for  reversal  where  the  damages 
assessed  were  not  excessive. 

4.  An  instruction  calling  the  atten- 
tion of  the  jury  to  the  amount  claimed 
in  the  petition  will  not  be  ground  for 
reversal  unless  it  appears  that  the 
verdict  was  affected   by  it.     Intcrna- 


V,  Ashby,  ia8  HI.  S6a;  Chicago,  etc., 

R.  Co.   V.   Kelly,   i8a  III.  267;  Louis-    tlonal,  etc.,   R.  Co.  t/.  Sein,  11  Tex. 

ville.  etc.,  R.  Co.   v.   Milet,  (Ky.  1898)    Civ.  App.  366. 


46  S.  W.  Rep.  498;  Chesapeake,  etc., 
R.  Co.  V.  Lang,  (Ky.  1897)  40  S.  W. 
Rep.  451;  Louisville,  etc.,  R.  Co.  v. 
Kelly,  too  Ky.  431;  McLamb  v.  WiU 
mington,  etc.,  R.  Co.,  ia2  N.  Car.  86a; 
Houston,  etc..  R.  Co.  t\  White.  93  Tex. 
Civ.  App.  280;  Baltimore,  etc.,  R.  Co. 
V,  Mackey,  157  U.  S.  72. 

For  Partionlar  Inatraations  Disapprovod, 
see  Baltimore,  etc.,  R.  Co.  v.  Golway, 
6  App.  Cas.  (D.  C.)  143;  Southern 
R.  Co.  r.  Barr,  (Ky.  1900)  55  S.  W. 
Rep.  900:  Louisville,  etc.,  R.  Co.  tr. 
Shumaker,  (Ky.  1899)  53  S.  W.  Rep. 
12;  Gulf,  etc.,  R.  Co.  V.  Southwicic, 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
59a;  Chicago,  etc.,  R.  Co.  v.  Porter- 
field,  19  Tex.  Civ.  App.  aas;  Galveston, 
file.  R.  Co.  V.  Worthy,  87  Tex.  459. 

8§6.  9.  What  Langnago  Proper.— 
An  instruction  to  assess  damages  **  at 
whatever  sum,  in  your  opinion,  he  is 


An  instruction  to  find  such  sum  as 
the  evidence  showd  the  plaintiffs  would 
have  received  from  the  assistance  of 
the  deceased  had  he  not  been  killed  is 
erroneous,  and  is  not  cured  by  a 
further  instruction  to  find  an  amount, 
under  the  instructions  given,  that  will 
compensate  the  plaintiffs  for  loss  sus- 
tained by  the  killing  of  the  deceased. 
Ft.  Worth,  etc.,  R.  Co.  v.  SIvells,  (Tex. 
Civ.  App.  1902)  67  S.  W.  Rep.  517. 

An  Instrnction  which  tells  the  jury 
to  assess  damages  without  any  refer- 
ence to  the  evidence  Is  erroneous:  so 
is  an  instruction  that  leaves  the  jury 
free  to  asfteM  the  damages  based  upon 
a  reasonable  expectation  of  benefit,  as 
of  right  or  otherwise,  which  the  next 
of  kin  might  have  received  from  the 
continuance  of  the  life  of  the  deceased, 
without  proof  that  such  Collateral 
kindred  were  in  the  habit  of  receiving 


entitled  to,  not  exceeding  the  sum  of    such  pecuniary  aid  from  the  deceased. 


five  thousand  dollars,"  is  Improper  in 
not  giving  a  basis  on  which  damages 
are  to  be  ascertained.  Hunt  v.  Kile, 
(C.  C.  A.)  98  Fed.  Rep.  49.  See  also 
Locher  v.  Kluga,  97  III.  App.  518. 

An  instruction  that  permits  the  Jury 
to  find  any  amount  that  It  maV  deem 
fair  and  just,  not  exceeding  a  maxi- 
mum of  five  thousand  dollars,  regard- 


Locher  v.  Kluga.  07  til.  App.  518. 

In  Sclurba  v  Metropolitan  R.  Co., 
73  N.  Y.  App.  Div.  170,  It  was  held  to 
be  erroneoua  to  instruct  that "  if  the 
jury  find  that  the  plaintiff  is  entitled  to 
a  verdict,  a  verdict  for  more  than 
nominal  damages  must  be  given," 
since  in  this  class  of  cases  the  measure 
of  damages  under  Civ.  Code  Pro.  N. 


less  of  any  pecuniary  loss  by  the  plain-    Y.,  §  1904.  is  a  pecuniary  Inos,  to  be 
tiff,  is  improper.     Denver,  etc.,  R.  Co.    determined  by  the  jury. 


9,  Spencer,  25  Colo.  9. 

S.  Alabama  Mineral  R.  Co.  c^.  Jones, 
114  Ala.  519;  Harrison  v.  Sutter  St. 
R.  Co.,  it6  Cal.  156;  Jones  v.  McMiU 
Ian.  (Mich.  1901)  88  N.  W.  Rep.  206; 
Walker  1^.  Lake  Shore,  etc.,  R.  Co., 
104  Mich.  606;  Pickett  v,  Wilmington, 
etc.,  R.  Co.,  117  N.  Car.  616.  In  these 
cases  the  instructions  held  to  be  im« 
proper  were  based  on  annuity  tables. 


YUuO  of  FtttTUro  CoiitfibiitlOtii.  -^  In  an 
action  by  parents  for  the  death  of  a 
sort  It  Was  held  to  be  error  to  instruct 
the  jury  to  consider  what  would  be 
the  amount  of  the  pecuniarv  aid  the 
parents  would  have  roeetved  from 
the  decedent  had  he  not  been  killed, 
and  to  refuse  to  Instruct  as  to  the 
value  of  such  amount  which  had  been 
contributed  from   time  to  time.    Ft. 


In  Western,  etc.,  R.  Co.  v.  Bussey,  Worth,  etc.,  R.  Co.   v,   Morrison,  93 

95  Ga.   584,  an  instruction  as  to  the  Tex.  5B7. 

measure  of  damages  which  failed  to  An  Instruction  that  requires  the  jury 

charge  that  in  the  annuity  tables  there  to  allow  the  amount  Of  the  pecuniary 

were  two  columns^  one  designed   to  contributions  which  the  deceased,  had 
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680.  [4.  Application  of  Qeneral  Bnles.  —  In  the  note  are  set 
forth  cases  applying  general  rules  as  to  instructions  in  actions  for 
death  by  wrongful  act.    4/1.] 

be  lived,  would  have  made  to  his  should  find  that  the  plaintiff  had 
moiheif  after  becoming  of  age  is  errone-  proved  his  case  as  alleged  in  his 
ous,  since  the  true  measure  of  dam-  declaration  they  should  assess  dam- 
ages is  compensation  for  the  loss  sus-  ages  in  such  sum  as  they  should  find 
talned  by  the  plaintiff  by  the  death  of  had  been  proved  was  held  not  to  be 
her  son,  and  what  sum  would  give  open  to  the  objection  that  It  allowed 
such  compensation  is  a  Question  for  damages  as  a  solatium,  where  there 
the  jurv.  International  Light,  etc..  were  other  instructions  limiting  the  re- 
Co.  V,  Maxwell,  (Tex.  Civ.  App.  tgoi)  covery  to  the  actual  pecuniary  loM. 
65  S.  W.  Rep.  78.  See  also  Ft.  Worth,  Wabash  R.  Co.  v.  Smith,  169  111.  583. 
etc.,  R.  Co.  V.  Hyatt,  12  Tex.  Civ.  Where  the  complaint  alleged  dam- 
App.  435.  ages  for  pecuniary  loss  only,  an  la- 
in an  action  for  the  death  of  a  struction  to  asseM  the  damages  at 
mother,  an  instruction  that  the  jury  whatever  sum  the  lurv  '*  should  deem 
may  allow  for  the  probable  loss  of  any  just  and  reasonable  from  all  the  evl- 
benefit  of  a  pecuniary  value  which  a  dence  In  the  case  "  does  not  authorhe 
child  would  probably  have  received  an  assessment  of  damages  by  way  of 
from  its  mother  on  its  arrival  at  ma-  solatium,  Chicago,  etc.,  R.  Co.  v, 
joritv  is  not  erroneous.  RedAeld  v,  Knelrlm,  152  III.  458. 
Oakland  Consol.  St.  R.  Co..  no  Cal.  LoMOffloeiety.  — In  Knight  f.  Sadtler 
»77.  Lead,  etc.,  Co.,  75  Mo.  App.  541,  which 
An  instruction  that  the  amount  of  was  an  action  by  a  wife  for  the  death 
the  damages  to  which  the  plaintiffs  of  her  husband,  an  instruction  per- 
would  be  entitled  would  be  /'the  mltting  a  recovery  for  the  loss  of  the 
money  value,  if  any,  of  the  life  of  the  society  of  the  deceased  was  held  to  be 
dead  person,'*  instead  of  **  the  money  erroneous. 

value  to  the  plaintiffs  of  the  life  of  the  Aeti<m  by  HtulMuid  ^  Interest  of  Child. 
dead  person,"  is  erroneous.  Houston,  — In  an  action  by  a  husband  as  ad- 
etc,  R.  Co.  V.  Johnson,  (Tex.  Civ.  mlnistrator,  on  benalf  of  himself  and 
App.  1901)  66  S.  W.  Rep.  72.  his  minor  child,  for  the  negligent  kill- 
Where  the  coun  charged  that  the  ing  of  bis  wife,  it  is  error  to  Instruct 
father  could  compel  the  son  to  support  the  jury  to  consider  the  child's  interest 
him  in  his  old  age  and  that  the  Jury  in  its  mother's  life.  Chattanooga 
had  the  right  to  consider  that  fact,  it  Electric  R.  Co.  ».  Johnson,  97  Tenn. 
was  held  to  be  error  to  refuse  a  re-  667. 

quested  instruction  that  the  father  has  IfeiltioniAg   Itother.  ^  Where    there 

no  claim  on  the  earnings  of  the  son  was  some  question  as  to  whether  the 

beyond  the  age  of  twenty-one  years,  statute  authorized  the  mother  to  re« 

except  In  case  the  father  becomes  poor  celve  any  portion  of  the  verdict,  it  was 

and  the  son  is  shown  to  have  means,  held  that  an  instruction  **  if  you  find 

Keenan  v,  Brooklyn  City  R.  Co.,  145  for  the  plaintiff,  you  may  say  in  your 

N.  Y.  348.  verdict  what  proportion  of  the  sum  §0 

Bolattttin.  —  An    instruction    to  con-  found  shall  go  to  the  father  or  mother 

sider  the  ability  of  the  deceased   to  of  the  deceased,**  though  erroneous, 

earn  money  and  to  support,  maintain,  was  not  prejudicial  as  influencing  the 

care  for,  and  protect  his  wife  and  chiU  jury    to   consider   the    needs  of   the 

dren,  and  to  educate  and   train  the  mother.  In  view  of  the  fact  that  there 

latter,  and  the  loss  to  the  wife  and  chll-  was  also  a  proper  instruction  as  to 

dren  caused  by  being  deprived  of  the  the  measure  of  damages.    Louisville, 

use  and  comfort  of  nls  society,  was  etc..  R.  Co.  v.  Pointer,  (Ky.  1902)  69 

held  not  to  include  a  solatium.     North-  S.  W.  Rep.  ttod. 

em  Fac.  R.  Co.  v.  Freeman.  (C.  C.  A.)  Father  and  Kothef.  —  It  is  not  error 

83  Fed.  Rep.  83.  to  designate  in  the  instruction  the  per* 

Where  the  declaration  alleged  that  sons  for  whom  the  action  is  brought  as 

the  next  of  kin  '*  have  been  and  are  **  the  father  and  mother  of  the  deceased* 

deprived  of  the  *'  comfort,  assistance,  Leiter  v.  Kinnare,  68  111.  App.  <5S. 

companionship,  and  support"  of  the  996*  4a.  In  an  action  for  the  death  of 

deceased,  an  Instruction  that  if  the  jury  a  girl  twelve  years  of  age  it  is  not  error 
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887.    XL  TiBBlCT  —  1.   ApportunimnLt  of  BauagM.  —  See 
note  I. 

2.  Spedal  Vindiiigs  —  Wha  CMdfltnt  vitk  OmmbI  Twitoi.  — 
Sec  note  3^ 

888.     Zm  QBlBCnOVS  OV  AFRAL  —  rar  Ditetfr*  UntgiHiM.  — 

See  note  5. 

to  interact  the  jorore  that  with  refer-  164  Mass.  424.    See  also  Intematiofial, 

ence  to  the  care  that  she  took  for  her  etc,  R.  Co.  v.  Culpepper,  19  Tex.  Civ. 

own  safety  at  the  time  of  the  injury  App.  182. 

ther  should  consider  her  age,  capacity,  "  Sasaonable  *'  or  "  Ordinary  *'  Oua.  — 

and    discretion.      Baltimore,   etc.,    R.  In  an  action  for  the  death  of  a  iocoroo- 

Co.  V.  Then,  159  III.  535.  five  fireman  caused  by  the  falling  of  a 

Where  it  has  not  been  alleged  that  rocic  or  mass  of  dirt  on  the  traclcof  the 

the  act  of  the  deceased  at    the   time  defendant,  an  instruction  that  if  the 

when  he  received  the  injury  which  re-  jury  should  believe  from  the  evidence 

suited  in  death  was  rash  or  reckless,  it  that  at  the  time  when  the  accident  oc- 

is  error  to  inject  such  issue  into  the  currcd  the  section  foreman  could  have 

case  by  instructions.     Louisville,  etc..  known  by  "  reasonable  care  "  that  the 

R.  Co.  V,  Orr,  121  Ala.  489,  track  was  in  a  dangerous  and,  unsafe 

An  instruction  that  a  recovery  might  condition  was  held  not  to  be  objection- 

be  had  if  the  deceased  was  led  by  the  able  because  the  court  did  not  use  the 

absence  of  signals  or  warnings  to  be-  words  '*  ordinary   care.'*     Louisville, 

lieve  that  he  could  cross  the  track  in  etc.,   R.  Co.  7^  Pointer,  (Ky.  1902)  69 

safety,  and  while  attempting  to  do  so,  S.  W.  Rep.  1108. 

without  his  fault  or  negligence,  was  S87.     1.  In    International,  etc.,  R. 

struck  and  killed  by  a  running  train  Co.  v.  Johnson,  23  Tex.  Civ.  App.  160, 

solely  on  account  of  the  negligence  of  it  was  held   that  a  verdict  awarding 

the  defendant,   was    held    to  be   not  damages  in  specified  amounts  to  each 

erroneous.    Sch  weinfurth  v,  Cleveland,  plaintiff  sepaiately  will  support  a  judg- 

etc,  R.  Co.,  60 Ohio  St.  215.  ment.     See  also  Noifolk,  etc.,  R.  Co. 

Paonniary  Conditioii.  —  An  instruction  v.  Stevens,  97  Va.  631,  wherein  it  was 

that  if  the  jury  believes  from  the  evi-  held  that  the  manner  of  apportioning 

dence  that  the  deceased  left  surviving  damages  is  a  question  exclusively  for 

him  a  widow  and  children,  and  that  by  the  jury. 

the  death  of  the  deceased  such  widow  Apportionment  Void  in  Part.  —  Where 
and  children  have  been  and  are  de-  a  judgment  is  for  damages  to  be 
prived  of  their  means  of  support,  then  divided  pro  rata  between  minor  chil- 
in  law  the  plaintiff  is  entitled  to  re-  dren  and  adult  children  who  are  not 
cover,  is  not  objectionable  in  that  it  entitled  to  recover,  the  appellate  court 
places  the  right  of  recovery  upon  the  will  not  award  the  entire  damages  to 
pecuniary  condition  of  the  widow  and  the  minor  children,  but  will  award  to 
next  of  kin  of  the  deceased.  Economy  them  only  their  pro  rata  part.  •  Inter- 
Light,  etc.,  Co.  V,  Stephen.  187  111.  national,  etc.,  R.  Co.  v.  DeBajligethy, 
137.  9  Tex.  Civ.  App,  109. 

An  instruction  to  find  such  sum  as  S.  Where  the  general  verdict  is  not 

the  beneficiaries  might  have  received  in  irreconcilable  conflict  with  the  an- 

from  the  assistance  or  earnings  of  the  swers  to  the  interrogatories  it  must 

deceased  had  he  not  been  killed  is  not  stand,  as  all  reasonable  presumptions 

erroneous  where  accompanied  by  an  in  support  of  the  general  verdict  will 

instruction    that    the    feeling    of    the  be  indulged.    Chicago,  etc.,  R.  Co.  v. 

beneficiaries,   loss  of  society,  or  any  Thomas,  155  Ind.  634. 

other  fact  tlian  the  pecuniary  injuries  §§§•    6.  Ham  man  v.  Central  Coal, 

cannot   be  considered.     San   Antonio  etc.,  Co.,  156  Mo.  232. 

St.   R.  Co.  V.  Renken,   15   Tex.  Civ.  Suing  as  Administrator.  —  A   refusal 

App.  229.  to  permit  an  amendment  showing  that 

The  Qneition  of  Bne  Gars  is  for  the  the   plaintiffs   had   qualified   as  domi- 

jary.     See   Willey  v.  Boston    Electric  ciliary  administrators  is  reviewable  on 

Light  Co.,  168  Mass.  40:  Houlihan  v.  appeal   or  writ  of  error  from  a  judg- 

Conneciicut  River  R.  Co,,  164  Mass.  ment  of  disipissal.     Hodges  v,  Kim- 

555;  Hicks  V.  New  York,  etc.,  R.  Co.,  ball,  (C.  C.  A.)  91  Fed.  Rep.  845. 
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880.     IhunagM.  —  See  note  I. 

XI7.  Abatsmeht  —  1.  By    Death    of   Plaintiff.  —  See 
notes  2,  3. 

800.     Aetlon  by  Father  and  Mother.  —  See  note  I. 

2.  By  Death  of  Beneficiaries.  —  See  note  2. 

3.  By  Death  of  Defendant.  —  See  note  3. 

889.    1.  Turner    v.    Norfolk,    etc.,  tuted  as  plaintiff.     Haggerty  v,  Pitts- 

R.  Co.,  40  W.  Va.  675.     See  also  Kuhn  ton,  17  Pa.  Super.  Cl.  151. 

V.  Delaware,  etc.,  R.  Co.,  92  Huo  (N.  In  Wieoonsin,  where  a  widow  who  is 

Y.)  74.  tlie   only    beneficiary  of   the  deceased 

Province  of  Court.  —  While  an  appel-  dies  pending  an  action  by  her  for  his 
late  court  cannot  assess  damages,  it  death,  such  action  abates  and  can- 
may  express  an  opinion  as  to  the  not  be  revived.  Schmidt  v.  Menasha 
amount  beyond  which  the  verdict  Woodenware  Co.,  99  Wis.  300. 
should  be  deemed  fairly  wrong.  Con-  Objection  that  the  Canee  of  Action  Did 
ley  V.  Maine  Cent.  R.  Co.,  95  Me.  149.  Not  Survive  may  be  taken  ai  the  trial, 

2.  In  Georgia,  where  the  mother  dies  and  is  not  waived  by  the  defendant's 
without  bringing  an  action  for  the  attorney  consenting  to  an  order  of  re- 
death  of  her  son,  such  action  does  not  vival.  Mundt  v.  Glokner,  (Supm.  Ct. 
survive  to  her  administrator.  2  Code  Tr.  T.)  20  Misc.  (N.  Y.)  63. 
Ga..  §  3825,  providing  for  the  survival  8.  Louisville,  etc.,  R.  Co.  v.  Bean,  94 
to  the  personal  representative  of  such  Tenn.  388;  Sanders  v.  Louisville,  etc., 
an  action,  applies  only  to  a  cause  R.  Co.,  (C.  C.  A.)  in  Fed.  Rep.  708. 
already  begun.  Frazier  r/.  Georgia  R.,  Death  of  Representative.  —  In  New 
etc.,  Co.,  loi  Ga.  77.  York  the  action  cannot,  upon  the  death 

In  Kentnoky  an  action  by  a  father  as  of  the  administrator,  be  continued  in 

administrator,  under  Stat.  Ky.  (1894),  the  name  of  his  executor.     The  proper 

^  6,  for  the  death  of  his  son  does  not  course  is  to  procure  the  appointment 

abate  upon  the  death  of  the  father,  but  of  a  successor  to  the  administrator  and 

may   be   revived   in   the  name  of  the  continue  the  action  in  the  name  of  such 

succeeding  administrator.     Thomas  v.  successor.     Hodges  v.  Webber,  65  N. 

Miysville  Gas  Co.,  (Ky.  1902)  66  S.  W.  Y.  App.  Div.  170.     See  also  Meekin  v. 

Rep.  398.  Brooklyn  Heights  R.  Co.,  164  N.  Y.  145. 

In  Lonisiana  the  right  of  action  sur-  And  an  action   brought  by  a  father 

vives  in  case  of  death  in  favor  of  the  who  is  also  the  sole  next  of  kin  of  the 

minor  children  and  widow  of  the  de-  deceased  as   administrator  abates   on 

ceased  or  either  of  them;  and  in  default  such  father's  death,  and  cannot  be  re- 

of   these,   in    favor   of    the   surviving  vived  by  an  administrator  i/<f  ^<7m.r //<>// 

father  or  mother,  or  either  of  them,  for  of  the  son.     Mundt  v.  Glokner,  (Supm. 

the  space  of  one  year  from  death;  but  Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  63. 

the  statute  is  strictly  construed,  and  890.     I.  Senn  v.  Southern  R.  Co., 

hence  where  the  father  had  begun  an  124  Mo.  621. 

action  and  died,  the  action  does  not  '     2.  Cooper  tr.  Shore  Electric  (3o.,  63 

survive   to  the  minor  children  of  the  N.  J.  L.  558;  Texas  Loan  Agency  v. 

deceased.      Chivers  v.  Roger,  50  La.  Fleming,  18  Tex.  Civ.  App.  668. 

Ann.  57.  8.  See   contra^    Hudson   v.   Adin,  4 

In  Huberwald  v,  Orleans  R.  Co.,  50  Ohio  Dec.  (Reprint)  211,  i  Cleve.  L. 

La.  Ann.  477,  it  was  held  that  where  Rep.  122. 

the  widow  died  without  bringing  an  Death  Before  Conunenoement  of  Action 
action  for  the  death  of  her  husband  the  —  Colorado.  —  In  Letson  v.  Brown,  11 
major  heirs  could  not  maintain  such  Colo.  App.  11,  it  was  held  that  under  a 
action,  as  it  could  not  be  maintained  statute  which  provides  that  all  actions 
by  an  heir  who  was  a  minor  at  the  at  law  except  trespass  for  injuries  to 
death  of  her  mother,  and  who  did  not  the  person  shall  survive,  an  action  can- 
bring  the  action  before  coming;  of  age.  not  be  maintained  against  the  admin- 

In    Pennsylvania,     where     a     father  istrators    of    the    wrongdoer    for    the 

brings  an  action  for  the  death  of  his  wrongful  death  of  another,  where  the 

daughter  and  dies  before  the  trial,  his  wrongful  act  resulted  in  the  death  of 

personal  representative  may  be  subsii-  the  wrongdoer. 
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8VO.    n.  WfiEM  AOTIOV  Ins  —  1.  In  OeneraL  —  See  note  2. 

908,  2.  On  Contract!—  c.  Specialties  —  (i)  Generally  — 
See  note  5. 

IKI4«    (2)  On  Bonds.  —  See  note  i. 

•Ot,    1  On  Statutes  —  a.  PENALTIES.  —  See  notes  I,  2,  3. 

•08.    b.  Taxes.  —  See  note  i. 

•14.  IV«  PuanwoB  — S.  Declaration  —  a.  In  General.— 
See  note  i. 

917.  c.  Debt  —  (2)  Certainty  of  Description  —  DiMlMiag  Bifkt 
of  Aeti«a.  —  See  note  I. 

89€.    8.  At  Cottmon  Law  an  action  penally  for  cuttinir  trees.     HigtloD  r. 

of  debt  would  lie  on  a  debt  appearing  kcnnemer,  lao  Ala.  193. 

by  record,  or  by  any  other  specialty,  9M»     1.  State  v.  Fleming,  iia  Ala. 

such  as  a  contract   under  seal;    and  179,  citing  5  Encyc.  of   Pl.  and  Pr. 

would  also  He  for  a  definite  sum  of  908,  909,  and  holding  that  debt  is  the 

money  due  by  simple  contract.     Hilton  proper  action  to  recover  a  license  tax 

7>.  Guyot,  159  U.  S.  113.  im|x>sed  upon  the  business  of  retailing 

INMI*    ft.  McCardell  v.  Williams,  19  liquor. 

R.  I.  701.     *  Tax  n^SB  Bzpnss  Oottpaay.--  An  ac 

IMM.    1.  Btosgnisanoa  Hot  Tiledi  —  tioo  of  debt  lies  to  recover  a  municipal 

In  New  Hampshire  debt  is  the  proper  license  tax  upon  express  companies, 

form  of  action  in  the  Supreme  Court  Southern  Express  Co.  f.  Tuscaloosa, 

upon  a  recognizance  not  ft  led  and  made  132  Ala.  326 

a  record.    State  v,  Wheeler.  67  N.  H.  Ussasa  l^MS   fto  Ersafeiag  Kits  aad 

511.  Wires.  ^  An  action  of  debt  is  the  ap* 

90T.    1.  Illinois,  —  Robley   v.   CuU  propriate   remedy   to    recover    license 

well,  69  111.  App.  272,  in  which  case  fees  charged  against  a  telegraph  com- 

the  court  said:     "  Debt  is  the  appro-  pany  In  respect  of  its  poles  and  wires, 

priate  action  for  the  recovery  of  a  pen-  by   virtue    of    municipal    ordinances. 

alty  provided  by  statute.'*  Philadelphia   v.    Atlantic,   etc..   Tele- 

United  States.  —  U.  S.  v.  YoUnger,  92  phone  Co.,  109  Fed.  Rep.  55. 

Fed.  Rep.  672,  citing  5  Encvc.  of  Pl.  OorperaUoA  Saiiiltuk  — An  action  ol 

AND  Pr.  907.  debt  will  lie  to  recover  from  a  railrtMul 

Oharaotar  of  Aodon  ^  Civil  Bather  tkan  corporation  the  surplus  of  its  net  rt- 

Criminal.  —  Lane  v.  Frake,  70  111,  App.  ceipts  exceeding  ten  percent,  of  its  ex- 

303.  penditures,   which  surplus   is,  by  the 

a.  /(kode    Island.  -^  Mac  Donald    v.  terms  of  the  franchise,  payable  into  the 

New  York,  etc.,   R.  Co.,  23  R.  I.  558,  tnsasury  of   the  state.     State  9,  Man- 

wherein  it  Was  held  that  where  a  stat-  Chester,  etc.,  R.  Co.,  69  N.  H.  35. 

ute  (Act  R.  I.,  June  25,  1836)  provides  Vll*     1.   Ad    Damftua    OMitMd.   — 

that  damages  for  loss  by  fire  commu-  Where  an  amended   declaration  coa* 

nicated  from  the  vehicles  of  a  railroad  tains  noad  damnum  it  may  be  regarded 

corporation  shall  be  recoverable  in  an  as  an  additional  count,  aftd  the  «i/dk««o 

action  of  debt,  a  demurrer  to  a  decla-  num  in  the  original  may  be  regarded 

ration  in  debt  to  recover  such  damages  as  applying  to  the  latter  declaratloa. 

will  not  lie.  The  objection  cannot  be  raimNl  for  the 

a.  Alabama,  —  Burns  v.  Reeves,  127  first  time   upon    appeal.     Forsyth  t^ 

Ala.  127.  Vehmeyer,  176  III.  359. 

Cutting  Trees. —  An    action  of  debt  917.    1.  Ryndors  «r«  Cosio,  to  III* 

properly  lies  to  recover  the  sututory  App.  629. 
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918.     Debet  and  Detlnet.  —  See  note  I. 

d.  Breach.  —  See  note  2. 
990.    /.  Special  Averments.  — See  note  i. 
9ai.   g.  Joinder  of  Counts.  —  See  note  i. 

h.  Damages.  —  See  note  2. 
92«.    5.  Pleaa  —  ^1.  On  Simple  Contracts  — (i)  Nil  Debet. 

—  See  note  4. 

993.  (3)  Payment,  —  See  note  I . 

994.  b.  On  Specialties  —  (2)  Nil  Debet.  —  See  note  2. 

Indorsement  of  Note.  —  The  use  of  the  as  counts  ex  contractu  and  ex  delicto 

^ord  "  indorse"   will  operate  as  the  mav  not  be  joined  In  the  same  com- 

word*'  assign  *'  in  pleading  the  assign-  plaint.     Higdon  v.  Kennemer,  120  Ala. 

ment  of  a  nonnegotiable  note.    Smoot  193. 

r.  McGraw,  48  W.  Va.  144.  Joinder  of  Treipus  with  Debt.  *-  In  an 

^18.  1.  Appeal  Bond.  —  A  declara-  action  of  debt  to  recover  the  statutory 
tion  upon  an  appeal  bond  properly  and  penalty  for  cutting  trees  upon  the  plain- 
accurately  describes  an  action  of  debt  tiff's  land,  a  count  for  the  recovery  of 
where,  in  the  commencement  of  the  damages  for  the  trespass  cannot  be  in- 
pleading,  it  Is  said  that  the  plaintiffs  trdduced  by  amendment,  as  it  would 
complain  of  the  defendants  *'  of  a  plea  consist  of  a  radical  departure  from  the 
that  they  render  to  the  plaintiffs  the  cause  of  action  stated  in  the  original 
sum  of  three  hundred  dollars  which  complainL  Higdon  v,  Kennemer,  120 
they  owe  and  unjustly  detain  from  the  Ala.  193. 

plaintiffs."    Rytiders  v,  Coxie,  80  111.  S.  nilnre  to  Lay  Bnillelent  Oamages.  — - 

App.  62g.  The    failure    to    lay    damages    latfve 

%,  Breach  by  Transfereee  of  Kote. —  enough  to  cover  both  the  debt  end 

The  declaration  must  contain  a  breach  damages  is  an  irregularity  of    form 

of  obligation  or  duty,  a  wrong  done,  to  rather  than  substance,  and  advantage 

give  cause  of  action,  which  wrong  or  can  be  taken  thereof  only  by  urging  it 

breach    of   duty,    In    the    case   of   a  at  the  time  of  entering  judgment  and 

promissory  note,  is  the  nonpayment  of  thus  giving  to  the  jplaintin  an  oppor- 

the  debt;  and  an  averment  of  nonpay-  tunity  to  amend.    Grand  Lodge,  etc. 

ment  being  essential,  if  the  note  has  v,  Bagley,  164  III.  340. 

passed     through     several     hands     a  MS.     4.    Hughes    ?/.    Kelly,    (Va. 

declaration  must  be  averred  that  it  was  1898)  30  S.  E.  Rep.  387. 

not  oaid  to  any  of  those  who  bad  au-  Exeentioft. —  In   Virginia  the  execu- 

thority  to  receive  payment.    Smoot  zf.  tion  of  a  promissory  note  is  not  put  in 

McGraw,  48  W.  Va.  144.  issue  by  a  plea  of  nil  debet,  the  statute 

930.     1.  Anthority  to  Bring  Aotion.  requiring  an  affidavit  to  be  tiled  deny- 

—  In  Maine,  under  a  statute  providing  ing  such  execution  when  alleged  in  the 
that  the  mayor  and  treasurer  of  cities,  declaration.  Clason  v,  Parrish,  93 
or  the  selectmen  of  any  town,  or  assess-  Va.  24. 

ors  of  any  plantation,  to  which  a  tax  The  Assignment  of  a  promissory  note 

is   due,   "  may,    in  writing,  direct  an  can   be  disputed    under  a  plea  of  nil 

action  of  debt  to  be  commenced  in  the  debet.     Clason  z>.  Parrish,  93  Va.  24. 

name  of  such  city,  or  of  the  inhabitants  933.     1.  An  Aooonnt  of  Payments  need 

of  such   town  or   plantation,   against  not  be  filed  to  admit  proof  of  general 

the  party  liable,"  it  was  held  in  Well-  payments.      Lawson   v.   Zinn,  48   W. 

ington  V.  Small.  89  Me.  154,  that  such  Va.  312. 

written  direction  was  necessary  to  the  1KM.     9.  When    Issne    Joined   After 

maintenance  of  the  action  and  must  be  Plea.  —  While  nil  debet  is  not  a  correct 

alleged  in  the  writ.  plea,  if  tested  by  a  demurrer,  in  an  ac- 

991.    1.  Joinder  of   Assumpsit  with  tion  upon  a  sealed  instrument,  yet  if 

Debt.  —  In  an  action  of  debt  to  recover  issue  is  joined   upon   it,  it   puts   the 

the  statutory  penalty  for  cutting  trees  plaintiff  upon  proof  of  every  material 

on   the  plaintiff's  land,  a  count  in  as-  averment  in  his  declaration.     Hughes 

sumpsit  for  the  value  of  the  timber  cut  v,    Kelly,  (Va.   1898)  30    S.   E.   Rep. 

cannot  be  introduced  by  amendment,  387. 
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935. 

996. 
937. 
938. 
939. 

note  2. 
933. 
933. 
934. 


c.  On  Records  —  (i)  Nul  Tiel  Record.  — Se^  note  i. 

(2)  Nil  Debet.  —  See  note  2. 

See  note  i. 

(4)   Want  of  Jurisdiction,  —  See  note  2. 

6.  Beplication.  —  See  note  6. 

7.  Plsabivgb    im   Book-debt  —  2.    Dedaratioit  —  See 

VL  JvBOXSirT.  —  See  note  2. 

Interest  as  Dsmagas.  —  See  note  I. 

Judgment  Corresponding  to  Claim.  —  Sec  note  I . 


0d5.     1.  A  Defect  Appearing  npon  the    the  form  of  writ  prescribed  by  statute 


Faee  of  the  Secord  ni<iy  l)e  taken  ad- 
vantage of  under  a  plea  of  ttul  tiel 
record^  but  those  requiring  extrinsic 
proof  to  make  them  apparent  must  be 
alleged  before  being  proved.  Wood 
V,  Agostines,  72  Vt.  51. 

2.  Foreign  Judgment.  —  Nultiil  record 
is  an  inappropriate  plea  10  suits  upon 
foreign  judgments,  inasmuch  as  they 
do  not  create  a  merger,  and  are  only 
prima  Jacie  evidence  of  an  indebted- 
ness. Flithcr  debt  or  assumpsit  may 
be  maintained  upon  them,  or  upon  the 


does  not  require  any  allegation  of  Che 
jurisdictional  fact;  therefore,  it  is  not 
necessary  that  jurisdiction  be  appar- 
ent from  the  face  of  the  writ.  A.  H. 
Berry   Shoe  Co.    zk    Dechenes,  68  Vt. 

387. 

933.  2.  In  Damages  Only.  — Inde- 
pendent Order  of  Mui.  Aid  v.  Stahl,  64 
111.  App.  314. 

Distingnishing  Debt  and  Damages.  — 
Forsyih  v.  Vehmeycr,  176  III.  359. 

933.  1.  When  the  Deelaratioii  Does 
Hot  Demand  Interest  it  is  error  to  enter 


original  indebtedness,  if  appropriate  to    judgment  for  the  aggregate  amount  of 
those  remedies,  and  the  general  issue     the  principal  and  interest,  but  it  is  pcr- 


in  such  cases  is  nil  debet  or  non  assump- 
sit, as  the  case  may  be,  and  puts  in 
issue  the  validity  of  both  the  judg- 
ments and  the  debt.  Tourigny  v. 
Houle,  S8  Me.  4o<j. 

936.  1.     Vermont.    —    Wood      v. 
Agostines,  72  Vt.  51. 

937.  2.  See  Wood  v,  Augustins,  70 

Vt.  637. 

939.     6.  See  Hughes  v.  Kelly,  (Va. 
1898)  30  S.  v..  Rep   3S7. 

939.     2.  Jurisdiction.  —  In    Vermont 


fectly  proper  to  give  judgment  for  the 
amount  of  the  debt  and  for  the  amount 
of  interest  due  thereon  as  damages. 
Grand   Lodge,  etc.   v.    Bagley,  164  111. 

340. 

934.  I.  Illinois,  —  In  an  action  on 
a  statute  to  recover  a  penalty,  the  dam- 
ages inserted  in  the  declaration  need 
only  be  nominal,  and  judgment  may 
be  entered  for  an  amount  in  excess  of 
the  ad  damnum,  Indiana  Millers  Mut. 
V.  Ins.  Co.  V,  People,  170  III.  474. 
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DECISIONS. 

938.    n.  Dscinov  IM  Gevzbal  —  2.  What  Most  Be  Becided.  -^ 
See  note  2. 
930.    3.  As  to  Time  of  Bendering  Becision.  —  See  note  i. 

941.    6.  How  Becision  Should  Be  Rendered.  —  See  note  i. 
943.     6.  Filing  Becision.  —  See  note  i . 

938.  2.  Taylor  v,  Vandenberg,  15  court  shall  hear  and  decide  the  cause 
S.  Dak.  480.  both  as  to  the  facts  and  the  law,  and 

Code  Civ.   Pro.  N.  Y.,  §  1022,  pro-  its  decision  shall   be  rendeied  in  writ- 

viding   that    the  decision   may  eiiher  Infr^'*  a  decision  not  in  writing  is  void. 

**  state  separately  the  facts  found  and  Maalo  p.  Kaiapa,  11  Hawaii  705. 

the  conclusions  of  law  "  or  state  **  con-  Kemorandnm.  — In  Connecticut  a  mem- 

cisely   the  grounds    upon    which   the  orandum  of  the  decision  forms  no  part 

issues    have    been    decided,**    is    not  of  the  record  unless   made    such    by 

complied  with  by  an  indorsement  on  the  finding.     Cummings  v.    Hartford, 

the  complaint  signed  by  the  justice  as  70  Conn.  115.     But  where,  during  the 

follows:     "  Complaint  dismissed,  with  term  succeeding  the  trial,  the  court  filed 

costs  to  be  taxed.     Judgment  may  be  a  memorandum  for  entering  up  judg- 

entered  accordingly.*'     And  no  ques-  ment,  and   seven  days  later  amended 

tion  for  review  is  brought  before  the  the    memorandum  and  the  judgment 

court  by  an  appeal  from  the  judgment  was  drawn  up  in  accordance  with  the 

entered  on  such  decision.     McManus  amended   memorandum,   it   was   held 

V.  Palmer,  13  N.  Y.  App.  Div.  443.  that  there  was  no  error.     Harrison  v, 

939.  1.  Griffith  v,  Cromley,  58  S.  Clark,  74  Conn   18. 

Car.  448.  In  Indiana,  in  Mundhenke  v,  Mund- 

An  Oral  Deoisioii  given  at  the  close  of  henke,  64  111.  App.  122,  it  was  held 

a   trial   is   not   rendered   void   by  the  that  the  court  cannot,  by  first  making 

failure  to  file  the  findings  of  fact,  etc.,  a  minute  of  its  decision  and  then  an- 

within  ninety  days  after  the  trial  and  nouncing    its    opinion,    deprive     the 

submission  of  the  cause,  as  required  plaintifif  of  his  right  to  take  a  nonsuit, 

by  a  constitutional  provision  in  IVasA-  In  J/tnn/j<?to  a  memorandum  filed  by 

ington.     West  Philadelphia  Title,  etc.,  the  trial  judge  is  part  of  his  decision. 

Co.  7/.  Olympia,  19  Wash.  150.  Kertson  v.  Great  Northern  Express  Co., 

Deoision  Bendered  Before  Bay  Set  and  in  72  Minn.  378. 

Ahsenoe  of  Plaintiff.  —  Where  the  court,  949.     1.  Roblin  v.  Palmer,  g  S.  Dak. 

after  denying  the  motion  of  the  plain-  36. 

ti£f  for  a  continuance  on  account  of  the  Crontra.  ^  In  Hodecker  v.  Hodecker. 

absence  of  a  material   witness,  set  a  39  N.  Y.  App.   Div.  353,  it  was  held 

day  on  which  it  would  render  its  de-  that  Code  Civ.  Pro.  N.  Y.,  §  loio,  pro- 

cision,  and  afterwards,  on  a  day  pre-  viding  that  upon  a  trial  by  the  court  of 

vious  to  the  day  set,  without  notifying  an  issue  of  fact  or  law  its  decision  in 

the  plaintiff  and  in  his  absence,  decided  writing   must   be   filed   in   the  clerk's 

against  him,  it  was  held  that  such  ac-  office  within  twenty  days  after  final  ad- 

tion  was  erroneous,  as  it  deprived  the  journment  of  the  term,  is  mandatory, 

plaintiff  of  the  right  to  take  a  nonsuit,  and  if  not  complied  with  either  party 

Paepcke-Leicht   Lumber   Co.    v.    Ber-  may   move    for  a   new  trial.     And  in 

kowsky,  73  111.  App.  400.  Lemien  v.  Lemien,  16  N.  Y.  App.  Div. 

941.    1.  Hawaii.  —  Under  Civ.  Code  264,  it  was  held  that  failure  to  comply 

Hawaii,  §  1138,   which  provides   that  with  the  code  provision  is  ground  for 

where  trial  is  had  without  a  jury,  '*  the  reversal. 
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950. 

9Sl. 
933. 

Parties.  - 
937. 

938. 

Becroea.  - 


n.  KlVBB  OF  Becbeeb  —  1.  Interlooutdrj.  —  See  note  i. 

2.  Pinal.  —  See  note  2. 

3.  Hiai.  —  See  notes  2,  3. 

III.  Essentials  of  Vaub  Bicmn«-1.  Jnrisdiotion — 

•  See  note  3. 

3.  Issues  Must  Be  Made  Up.  —  See  notes  i,  2. 

4.  Hearing  or  Submission.  —  See  note  3. 

lY.  Nature  akb  Extent  of  Seue?  —  1.  Flexibility  of 

-  See  note  i. 


9AO.  1.  Maloney  v.  Jones,  (Tenn. 
Ch.  Kjoo)  59  S.  W.  Rep.  700;  Repass 
V.  Moore,  96  Va.  147;  Denison,  etc., 
R.  Co.  V.  Ranney-Alton  Mercantile 
Co.,  (C.  C.  A.)  104  Fed.  Rep.  595; 
Blvthe  V.  Minckley,  84  Fed.  Rep   228. 

2.  State  V.  White,  40  Fla.  297;  Davis 
V.  McCullouch,  192  111.  277;  Rrodhead 
V.  MInges,  99  III.  App.  435;  Maloney 
V.  Jones,  (Tenn.  Ch.  1900)  59  S.  W. 
Rep.  700;  Repass  ^.  Moore,  96  Va.  T47; 
Gunnell  r/.  Dixon,  (Vbl.  1903)  43  S.  E. 
Rep.   340;  Hendryx  v.  Perkins,  (C.  C. 


955«  S.  Luttrell  v.  Reynolds,  63 
Ark.  254;  Tate  v.  Field.  56  N.  J.  Eq. 
35:  Boyd  V.  American  Carbon  Hlack 
Co.,  182  Pa.  St.  206;  Morgan  v.  Mor- 
gan, 42  W.  Va.  S42;  Gallatin  Land, 
etc.,  Co.  V.  Davis,  44  W.  Va.  109; 
Graves  v.  Hedrick,  44  W.  Va.  550.  See 
also  Crawford  v.  Aultman,  139  Mo.  262. 

In  the  absence  of  necessary  parties 
the  appellate  court  will  reverse  a  de- 
cree on  its  own  motion.  Craver  v. 
Spencer,  40  Fla.  135. 

In  Kentucky  the  code  provision  con- 


A.)   114   Fed.    Rep.    8of;    East    Coast    templates  that  when  the  plaintiff  elects 


Cedar  Co.  v.  People's  Bank,  (C.  C.  A  ) 
III  Fed.  Rep.  446;  West  v.  East  Coast 
Cedar  Co.,  (C.  C.  A.)  113  Fed.  Rep. 
742,  as  to  finality  of  order  dismissing 
bill,  though  reference  Is  ordered  by 
way  of  giving  effect  to  the  decree. 

]>eoreM  Considered  Together.  —  Peters- 
burg Sav.,  etc.,  Co.  v,  Dellatorre,  30  U. 
S.  App.  504,  holding  that  after  a  decree 
of  foreclosure  and  sale  and  a  reference 
to  the  master  to  ascertain  and  report 
the  amount  of  the  debt,  etc.,  a  decree 
confirming  the  report  will  be  considered 
and  taken  in  connection  with  the  first 


to  make  a  number  of  persons  defend 
ants  in  an  equitable  action  he  must 
bring  all  of  them  before  the  court  be- 
fore he  can  proceed  against  those  who 
are  before  it,  unless  he  dismisses  It 
against  those  who  are  not  summoned 
and  who  are  not  necessary  parlies. 
Wright  V.  BIckel,  58  S.  W.  Rep.  470,  22 
Ky.  L.  Rep.  529. 

95T.  1.  Southern  Home  Bldg.,  etc., 
Assoc.  V.  Riddle,  129  Ala.  562,  wherein 
it  was  held  to  be  error  to  render  a  final 
decree  after  answer  to  the  original  bill 
and  the  subsequent  filing  of  amend- 


decree  as  disposing  of  all  the  rights  of  ments  of  which  the  defendants  had  no 

the  parlies,  constituting  the  final  de-  notice,  and  after  which  no  decree  ;»r^ 

cree.     CVv/i/^^r^  Alexander  r.  Chapman,  confesso  was  taken   and  there  was  no 

127  Ala.  465.  joinder  in  the  submission  of  the  cause; 

951,    2.  Spoor  v.  Tilson,  97  Va.  279,  Adams  v.  Gill,  158  III.  190;  Lannert  v. 

8.  LIde  V.   Park.  132  Ala.  222,  citing  Pies,   4    Ohio   Dec,   (Reprint)    282,    I 

5  Encyc.  of  Pl,  and  Pr.  951,  952,  as  to  a  Cleve.  L.  Rep.  210. 

decree  sustaining  a  demurrer  and  re-  .  2.  Ropes  v.  McCabe,  40  Fla,  388. 


citing  that  the  complainant  has  a 
certain  number  of  days  In  which  to 
amend,  etc.;  Plaistcd  v.  Cooke,  181 
Mass.  1 1 8. 


3.  Simon    p.    Thompson,    i    Indian 
Ter.  604. 
958.    1.  See  Bally  v,  Hornthal,  154 

N.  Y.  648. 
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958.    2.  Complete  Belief.  —  See  note  2. 

960.  y.  CovBEKT   DSGBSE8— 1.  Validity   and   Effect. 
notes  I,  3. 

961.  See  note  i. 
969.    See  note  2. 


—  See 


Oft§*    2.  Evans  v.  Kelley,  49  W.  Va.        But  the   plaintiff's  attorney  is   not 

181;  Vierraz;.  Pontes,  135  Cal.  126;  Ray  authorized   by  virtue  of  his  employ. 

v«  Home,  etc.,  Invest.,  etc.,  Co.,  106  Ga.  ment  to  consent  to  a  decree  which  de- 

492;  Burke  Land,  etc.,  Co.  v.   Wells,  stroys  his  client's  cause  of  action,  and 

(Idaho  1900)60  Pac.  Rep.  87;  Oberein  express  authority  to  dismiss  an  action 

V.  Wells.  163  III.  lox;  Whalen  v.  Bill-  will  not  authorize  (he  attorney  to  con- 

ings,    104    111.    App.    281;    Maryland  sent  to  a  decree  on  the  merits.    Jubi 


Home  F.  Ins.  Co.  v.  Kiromell,  89  Md. 
437;  Zahn  V.  McMillin,  198  Pa.  St.  20; 
Sheppard  v.  Green,  48  S.  Car.  165; 
Swope  V,  Missouri  Trust  Co.,  26  Tex, 
Civ.  App.  133;  Hotchkiss  v.  Fitzgerald 
Patent  Prepared  Plaster  Co.,  41  W. 
Va.  357;  Franey  v,  Warner,  96  Wis. 
222.  But  see  Dyer  v.  Dyer,  (Supm. 
Ct,  Spec.  T.)  17  Misc.  (N.  Y.)  421. 
Ispue  Left  Undetermlaed.  —  Where  a 


lee  Placer  Co.  v,   Hossfeld,  20  Mont. 

234. 

Withdrawal  of  Consent.  —  Where,  after 
an  attorney  of  one  party  agrees  with 
the  attorney  for  the  opposite  party  that 
a  decree  in  favor  of  the  latter  may  be 
entered,  the  latter  attorney  consents 
to  the  taking  of  depositions  by  his  ad- 
versary for  the  purpose  of  making 
further  resistance,  this  will  be  held  to 


decree  does  not  accomplish  a  final  re-     be  a  waiver  of  the  right  to  a  decree  as 
suit  and  leaves  the  complainants  with-    the  record  then   stood.     Sharpless  v. 


out  means  of  reaching  a  decree  which 
will  finally  establish  the  rights  of  the 
parties,  as  where  the  principal  issue 
in  the  case  is  left  undeiermined,  the 
decree  is  erroneous.  Peck  v.  Avers, 
etc.,  Tie  Co.,  (C.  C.  A.)  ij6  Fed.  Rep. 

273. 


Warren,   (Tenn.   Ch.    1899)   58   S.   W. 
Rep.  407. 

Pro  rorma  Decree.  —  Where  a  party 
who  answer&  and  submits  his  rights  to 
the  court  also  represents  another  party 
to  the  suit  and  consents  to  2^  pro  forma 
decree,  on  appeal  from  a  part  of  such 


Matters  Oocvrring  Pending  8nlt.  —  See  decree  he  is  bound  by  his  consent  if  the 

Pennsylvania  Co.  c.  Bond,  99  111.  App.  decree    is    not  erroneous.     Owens   v, 

535.  Barroll,  88  Md.  204. 

94IO.    1.  Consent  of  Inftinte.  —  Infants  961.    1.  Peoree  In  Vacation  by  Oon- 

may   be    bound   by  a  consent  decree,  sent. —  Adler  v.  Van  Kirk  Land,  etc., 

Thompson   v.    MaxweU    Land   Grant,  Co.,  114  Ala.  551. 


etc.,  Co.,  168  U.  S.  451, 

It  is  not  necessary  that  a  compro> 
mise  should  be  presented  by  petition 
or  any  special  pleadings,  nor  that  a 
guardian  ad  litem  should  consent  tn  it. 
Where  it  is  made  by  ibc  mother  on 


Decree  Must  Conform  to  Stipulation.  — 

Strode  v.   Miller,  (Idaho  1900)  59  Pac. 
Rep.  893. 

In  Appellate  Conrt.  —  Where  the  evi- 
dence justifies  stipulated  relief,  under 
an  agreement  that  a  decree  shall  be 


her  own  behalf  and  as  next  friend  to    affirmed  with  specified  modifications,  a 
her  children,  and  after  reference  to  the    decree  in  the  appellate  court  will  be 


master  it  Is  ratified  by  the  court,  it  will 
he  upheld.  Wilson  v,  Schaefer,  107 
Tenn.  300. 

8.  Bristol  V.  Bristol,  etc.,  Water- 
works, 19  R.  I.  631,  dtinj(  5  Encyc.  of 
Pl.  and  Pr.  960. 

Consent  of  Attorney.  —  If  an  attorney 
agrees  to  the  terms  of  a  decree  of 
which  the  client  has  notice,  the  attor- 
ney's death  will  not  prevent  the  entry 


rendered  in  harmony  with  the  stipu- 
lation. Lemars  First  Nat.  Bank  v. 
Northwestern  Water,  etc.,  Co.,  (Iowa 
i8g8)  74  N.  W.  Rep.  772. 

963.  2.  Adler  v.  Van  Kirk  Land, 
etc.,  Co.,  114  Ala.  551:  Clark  r/.  Charles, 
55  Neb.  202;  Thompson  r.  Maxwell 
Land-Grant,  etc.,  Co.,  168  U.  S.  451. 

Sabmisslon  to  Arbitration.  —  A  con- 
sent   decree    submitting    a    cause   (o 


of  the  decree,  and  if  the  client  wishes    arbitration  and  a  supplemental  decree 


further  representation  he  should  em- 
ploy other  counsel.  Edwards  ?'. 
Turner,  (Tenn.  Ch.  1897)  47  S.  W.  Rep. 

144- 


providing  that  the  award  shall  not  be 
hnal.  a  decree  entered  on  the  award  is 
not  a  consent  decree  from  which  an 
appeal  cannot  be  prosecuted.     Person 
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963.     2.  Kot  Keoesaarily  Confined  to  ImM.  —  See  note  5. 

963.  3.  Eecital  of  Consent.  —  See  notes  i,  3. 

964.  VL  DECBEE8  7E8TIHG  OB  DlYSSTIHG  TITLE  TO  PXOPEETT. 

—  See  note  2, 

963.    TIL  DECSEE8   IE   Appellate   Couxts  —  1.  Affirmanoe, 
Beyenal,  Etc.  —  See  note  3. 

V.   Leathers.  (Miss.   1896)  19  So   Rep.    to  dissolve  an  injuoction.  with  direc. 


582. 

963.  5.  Wilson  v.  Schaefer,  107 
Tenn.  300;  Bigley  it.  Waison,  g8  Tenn. 
353  [each  eitinff  5  Encyc.  of  Pl.  and 
pR.  962];  Clark  V.  Charles,  55  Neb.  202. 

963.  1.  Pennsylvania  Co.  v.  Bond, 
99  111.  App.  535,  where  a  condition 
rendered  a  decree  inoperative  but  was 


tions  that  the  lower  coart  may  modify 
the  order  as  it  may  be  advised,  upoo 
application,  so  as  10  permit  the  sale  of 
the  property  which  had  been  enjoined 
and  the  deposit  of  the  proceeds  in 
court  to  await  the  final  determination 
of  the  suit. 
Bevexial  with  IMreetioiis.  —  Where  a 


eliminated  on  appeal.  See  also  Davi-  bill  is  dismissed  for  **  want  of  jurisdic- 
son  V,  Hough,  165  Mo.  561,  citing  5  tion  "  upon  the  ground  that  it  exhibits 
Encvc.  of  Pl.  and  Pk.  963,  holding,  no  facts  to  bring  the  cause  within  the 
however,  that  in  the  proceeding  before  realm  of  the  equitable  jurisdiction  be- 
the  court  the  contrary  was  shown,  and  cause  an  adequate  remedy  at  law  ex- 
there  was  no  attempt  to  show  that  the  isted,  instead  of  proceeding  upon  the 
decree  in  question  was  rendered  by  ground  that  the  court  was  without 
consent.  jurisdiction  because  of  the  failure  to 
8.  PfMiimptions.  —  Where  a  decree  declare  the  amount  in  controversy 
recites  that  it  is  by  consent  it  will  be  such  a   dismissal    is  erroneous  upon 


presumed  that  it  is  upon  sufficient  evi- 
dence.    Schuler  v.  Hogan,  168  111.  369. 
064.    8.  See  Gunn  v,  Gunn,  95  Ga. 

439. 
965.    3.  Moses    v,     Grainger,    106 

Tenn.  7;  Billingsl::y  v.  Menear,  44  W. 

Va.  651,  holding   that  where  a  bill  is 

sutficient  for  one   character  of   relief 

and    insufficient    for    another,    a    de- 


the  merits,  and  it  is  proper  to  reverse 
the  decree  and  remand  the  cause  with 
direction  to  dismiss  the  bill  for  want  of 
jurisdiction  and  without  prejudice. 
Cochran  v,  Childs,  (C.  C.  A.)  11 1  Fed. 
Rep.  433. 

After  Exeoutioii.  —  Though  before  the 
appeal  was  taken  the  decree  had  been 
executed  by  the  sale  of  the  appellant's 


murrer    being    overruled    and    relief    property  in  accordance  with  the  terms 


granted  to  the  full  extent  of  the  prayer, 
the  appellate  court  will  reverse  the 
decree,  sustain  the  demurrer  to  the 
extent  indicated,  and  remand  the  cause 
with  leave  to  the  plaintiff  to  amend  if 
he  wishes  to  do  so,  or  if  not,  to  have  a 
decree  to  the  extent  indicated. 
When  Bevened  in  Entirety.  —  Where 


of  the  decree,  this  fact  does  not  prevent 
the  reversal  of  the  decree,  but  if  the 
purchaser's  title  acquired  at  such  sale 
is  such  that  a  reversal  of  the  decree 
will  not  affect  it,  the  appellant  will  be 
left  to  his  remedies  for  restitution. 
Walker  v.  Sarven,  41  Fla.  210. 
Elfciot  of  AAnnanee.  —  Where,  after 


the  various  questions  submitted  to  the  the  affirmance  of  a  decree;  a  motion 

appellate  court  are  so  interwoven,  not  was  made  by  one  of  the  appellants  to 

only  in  the  pleadings  but  in  the  evi-  remand  the  cause  for  amendment  of 

dence  and  findings  of  the  court,  that  it  the  pleadings  and  for  further  proceed- 

is  impossible  to  separate  them  so  as  to  ings,  upon   the  ground   that  the  case 

determine  with  any  degree  of  satisfac-  was  tried  upon  facts  conceded  which 

tion  whether  the  decree  may  be  sus-  ought  not  to  have  been  conceded  be- 

tained  upon  one  or  more  of  them  and  cause  they  did  not  exist,  and  the  ap- 

reversed  as  toothers,  the  court  will  set  pellant  should   not  be  bound  by  the 

aside  the  decree  in  its  entirely.     New  concession,  it   was  held  that  the  pro- 


Cache  La  Poudre  Irrigation  Co.  v. 
Water  Supply,  etc.,  Co.,  29  Colo.  469. 
See  also  Alfred  Richards  Brick  Co.  v. 
Rothwell,  19  App.  Cas.  (D.  C.)  178. 

With  Explanations  or  Additions.  — 
Hadden  v.  Dooley,  (C.  C.  A.)  74  Fed. 
Rep.  429,  affirming  an  order  refusing 


vision  allowing  the  appellate  court  to 
remand  a  cause  for  such  further  pro- 
ceedings as  may  be  necessary  for  de- 
termining it  upon  its  merits  where 
substantial  merits  of  the  case  will  not 
be  determined  by  affirmance  or  reversal 
did  not  confer  upon  the  court  power  to 
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966.    See  notes  i,  2. 

grant  this  motion.     Smith  v.  Hooper,  introduction  of  further  evidence,  etc. 

95  Md.  i6.  Smith  v.  Hooper,  95  Md.  16;  Keyser  v. 

Effect  of  Seyerial.  —  The  case  stands  Upshur,  92  Md.  726. 

in  the  \ovrtv  court  for  new  trial  as  if  Where,  after  ample  time  for  prepara- 

no  decree  had  been   rendered..    Hen-  tion  and  with  the  point  in  controversy 

derson  v.  Harness,  184  111.  520;  Haw-  directly  drawn  to  his  atieniion,  a  paity 

kins  9.  Cleveland,  etc.,  R.  Co.,  (C.  C.  voluntarily  elects  to  go  to  trial  upon 

A.)  99  Fed.  Rep.  322.  the  proof  as  it  stands,  the  case  is  not 

The  reversal  and  remandment  of  a  within  a  statute  justifying  a  remand, 

case  does  not  preclude   parties  from  Reeve  v.  Harris,  (Tenn.  Ch.  1897)  50  S. 

offering  farther  evidence.      Paige   v.  W.  Rep.  658;  Powers-Taylor  Drug  Co. 

Hieronymns,  192  111.  546.  v,  Wafford,  (Tenn.  Ch.  1899)  53  S.  W. 

The  effect  of  an  order  setting  aside  a  Rep.  243 ;  nor  does  It  apply  to  a  case 

decree  for  money  which  was  the  basis  where  the  defendant  has  failed  to  in- 

of  a  decree  appointing  a  receiirer  in  a  troduce  proof  of  an  insistence  in  his 

second  case  is  necessarily  to  destroy  answer,  as  it  will  be  presumed  that  if 

the  entire  ground  upon  which  the  de-  there  was  such  proof  it  would  have 

cree  in  that  case  rests.     Roanolce  St.  been  introduced,  Schillings.  Darmody, 

R.  Co.  V,  Hlclcs,  (W.  Va.  r899)  3^  ^-  ^*  102  Tenn.  439,  where  the  decree  was 

Rep.  790.  affirmed. 

The    reversal    of    a    decree    which  So  in  Tennessee  the  statute  provides 

ascertains  the  amount  of  the  debt  for  that  when  the  court  is  of  opinion  that 

which  land   was  directed   to  be  sold  complete  justice  cannot  be  had  on  ac- 

necessarily  reverses  the  residue  of  the  count  of  some  oversight  without  cul- 

decree  where,  under  a  different  con-  pable  negligence,  etc.,  it  may  remand 

struction,  there  would  remain  a  decree  the    cause    for    further    proceedings, 

for  the  sale  of  property  upon  failure  See,  where  the  statute  was  applied  in 

of  the  debtor  to  pay  an  unascertained  favor  of  remanding,  Cxsar  v,  Harris, 

amount.     Effinger  v,  Kenney,  92  Va.  108  Tenn.  653;  Bond  v,  Montague,  97 

245.  Tenn.  727. 

Reversal  of  Decree   Vacating  Former  So  in  the  federal   courts,   where   a 

Decree,  —  Where  a  decree  entered  in  a  case  is  not  properly  prepared  for  de- 

previous  term  is  vacated,  the  reversal  cision  and  great  injustice  may  be  done 

of  the  vacating  decree  as  unauthorized  if  the  cause  is  decided  on  the  record  as 

leaves  the  filed  decree  in  full  force,  presented,  the  appellate  court  may  of 

Ernst  Tosetti  Brewing  Co.  v,  Koehler,  its  own  motion  reverse  the  decree  and 

200  III.  369.  remand  the  cause  with  directions  to 

Effeet  of  Berersal  —  Where  There  Are  uke  further  proof  and  complete  the 

Several  Parties.  —  Glos  v,  O'Toole,  184  record,  and  may  then  rehear  the  mat- 

111.  585,  under  the  sutute;  Vance  Shoe  ter.     Barber  v,   Coit,   (C.  C.   A.)   118 

Co.  V.  Haught,  41  W.  Va.  275;  Bowlby  Fed.   Rep.  272;  U.  S.  v.  Rio  Grande 

V,  De  Wit,  47  W.  Va.  323.  Dam,  etc.,  Co.,  184  U.  S.  416. 

But  the  appellate  court  cannot,  upon  966.    1.  Wilson    v.  Mitchell,   (Fla. 

reversing  a  decree,  dismiss  a  bill  ab-  190 1)   30   So.    Rep.    703;     Walker    v. 

tolutely  as  to  all  parties  where  other  Sarven,  41  Fla.  210;  Ragor  v,  Brenock, 

defendants  have  been  defaulted  and  a  175   111.   494;  Roby  v.  Chicago  Title, 

decree  has  been  taken  against  them  to  etc.,  Co.,  194  111.  228;  German  Evan- 

which  they  have  made  no  objection,  gelical  Lutheran  St.  John's  Congrega- 

Hewes  v.  Glos,  170  III.  436.  tion  v,  Schmidt,  loi  111.  App.  288;  Flu- 

Bemaad  Without  A  flirmanee  or  lleversal,  harty  v.  Mills,  49  W.  Va.  446.    See 

—  In  Maryland^  under  the  code  pro-  also  Western  Cornice,  etc..  Works  v. 

vision,   the  cause  may  be  remanded  Leavenworth,  52  Neb.  418. 

without  either  affirming  or  reversing  a  Law  and  Equity  Oounts.  —  Where  there 

decree,  where  it  appears  to  the  appel-  is  one  count  in  equity  and  one  at  law 

late  court  that  the  substantial  merits  for  damages,  the  court  may  affirm  as 

will  not  be  determined  by  affirmance  to  one  and  reverse  as  to  the  other, 

or  reversal  or  that  the  purposes  of  jus-  Roberts  v.  Central  Lead  Co.,  95  Mo. 

tice   will   be  advanced  by  permitting  App.  581. 

further    proceedings    in    the    cause,  S.  Haden  v.  Swepston,  64  Ark.  477; 

through  amendment  of  the  pleadings,  Bigham  v^  Ki^tler,  114  Ga.  4^3;  Roby 

Supp.  PI.  *  Pr.— 6x  W 
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966.  [The  court  also  has  power  to  reverse  and  at  the  same 
time  direct  a  decree  upon  an  original  determination  of  the  facts, 
against  the  appellant's  contention.     See  note  2a.] 

967.  2.  Eendition  of  Hew  Baoree.  —  See  note  2. 

V.  Chicago  Title,  etc.,  Co.,  194  III.  aa8;  decree  for  the  amount  ascertained  from 
Minchrod  v.  UUmann,  163  III.  25;  the  record  to  be  proper,  without  re- 
He  wes  V.  GloB,  170  III.  436;  Lemars  quiring  an  accounting.  See  also  W. 
First  Nat.  Bank  v.  Northwestern  v.  Davidson  Lumber  Co.  v.  Jones, 
Water,  etc.,  Co.,  (Iowa  T898)  74  N.  W.  (Tenn.  Ch.  1901)  62  S.  W.  Rep.  386. 
Rep.  77a;  Hebron  r.  Kelljr,  77  Miss.  While  suits  in  equity  are  tried  anew 
48;  Tillinghast  v.  Henderson,  59  S.  on  appeal  and  a  finiai  decree  is  usually 
Car.  388;  Byers  v.  Sugg,  (Tenn.  Ch.  rendered  tn  the  appellate  court  with- 
I9<^)  57  S*  ^-  Rep*  397:  Parsons  v.  out  remanding,  if  a  party  fails  to  in tro- 
Smith,  46  W.  Va.  728;  Long  r.  Willis,  duce  his  evidence,  relying  upon  the 
50  W.  Va.  341,  correcting  a  mistake  action  of  the  court  in  excluding  com- 
by  the  pleadings  and  aflSrming  the  de-  petent  evidence,  to  the  introduction  of 
cree  as  corrected;  Carberry  v.  West  which  his  objections  were  sustained, 
Virginia,  etc..  R.  Co.,  44  W.  Va.  a6o;  upon  reversing  a  dismissal  of  the  suit 
Shumate  v,  Crockett,  43  W.  Va.  491,  the  cause  will  be  remanded  for  such 
affirming  after  correcting  a  clerical  further  proceedings  as  may  be  deemed 
mistake;  Winchell  r.  Waukesha,  no  proper.  Robson  v,  Hamilton,  41  Ore- 
Wis.   loi;  Harrison  v.   Farmers'  L.  &  gon  239. 

T.  Co.,  (C.  C.  A.)  94  Fed.  Rep.  728,  Ssvarsal  for  Jury  TriaL  —  Where  the 

modifying  a  decree  of  dismissal  abso-  chancellor  incorrectly  denied  the  com- 

lutely  to  one  of  dismissal  without  pre-  plainant*s  demand  for  a  jury,  and  on 

judice.     See  also  Mock  v.  Sania  Rosa,  appeal  to  the  Court  of  Chancery  Ap- 

126  Cal.  330;  Hasbrouck  v.  Castle,  58  peals  that  court  sustained  the  right  to 

N.  Y.  App.  Div.  33,  affirmed  170  N.  Y.  a  jury  trial,  but  made  findings  of  fact 

594:  Little  V.  Gall  us,  39  N.  Y.  App.  Div.  designed  to  be  effective  if  the  court  of 

646;  Pollock  V.  Pollock,  9  S.  Dak.  48.  last  resort  should  be  of  opinion  diat 


%a.    Hoover  v.   Binkley,   66  there  was  error  in  granting  a  jury  to 

Ark.  645,  51  S.  W.  Rep.  73.  the  complainant,  the  cause  is  properly 

M7«    8.  Hadenzf.  Swepston,64Ark.  remanded  for  a  trial  by  jury  and  the 

477;  Riley  Bros.  Co.  v,  Melia,(Neb.  1902)  complainant  cannot  be  allowed  to  say, 

92  N.  W.  Rep.  913,  wherein  it  appears  in   the  court  of  last  resort,  that  the 

that   under  the  statute   the   appellate  Court  of  Chancery  Appeals  should  have 

court  may  proceed  to  render  such  judg-  entered  a  final  decree.    The  findings  of 

ment  as.  the  court  below  should  have  fact  by  Court  of  Chancery  Appeals  will, 

rendered  or  may  remand  the  case  to  under  the  circumstances,  be  treated  as 

the  court   below   for  such  judgment;  superfluous.      Traughber  v.  Smelser, 

Mace  V.  Mace,  40  Oregon   586,  where  108  Tenn.  347. 

the  court  entered  a  decree  and  re-  Where  there  Is  Ho  Aseigmnwit  ef  Error 
manded  the  cause  with  directions  to  upon  which  the  appellate  court  can  re- 
the  lower  court  to  enforce  the  decree,  verse,  it  may  nevertheless  enter  a  de- 
and  subsequently  (40  Oregon  586)  re-  cree  in  proper  form  to  express  the 
fused  to  modify  the  decree,  though  rights  of  the  parties  according  to  the 
such  modification  might  have  been  terms  of  the  decision.  McCumber  v, 
equitable  if  under  the  facts  a  decree  Haynes,  9  Colo.  App.  353. 
could  have  been  so  framed  as  to  pro-  Where  Bemand  Is  Bequested.  —  An  ac- 
tect  the  rights  of  the  other  party;  hold-  tion  of  equitable  cognizance  will  ordi- 
ing,  also,  that  when  a  case  goes  back  narily  be  xxi^denovc  upon  the  record, 
to  the  lower  court  for  enforcement  of  and  upon  reversal  the  proper  judgment 
the  decree,  that  court  may  frame  a  de-  to  be  entered  will  be  directed,  but 
cree  pursuant  for  the  modifications  where  the  appellant  asks  only  for  a  re- 
sought  if  facts  are  made  to  appear  versal  and  that  the  cause  be  remanded 
which  will  justify  such  modification;  for  a  new  trial,  the  order  will  go  as 
Exp.  Gray,  48  S.  Car.  566;  Talbott  v,  requested.  Vermont  L.  &  T.  Co.  v. 
Manard.  106  Tenn.  60;  Tuctle  v.  Vaughon.  25  Wash.  219. 
Claflin,  (C.  C.  A.)  76  Fed.  Rep.  227,  Beversal  of  Deoree  and  IMsmJnal  of  Bill, 
leversal  with  instructions  to  enter  a  — See  Freeman  v.  Pullen,  130  Ala.  653; 
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909.  VnL  DSCBES  AFTSB  Death  07  PABTT  —  DMth  AlUr  Argu- 
flMnt  of  OftiiM.  —  See  note  i. 

973.  IX.  TAXive  Bill  as  ConsiaBB  —  Dsobeu  Pbo  Con- 
VES80  —  3.  When  Bill  May  Be  Tak«n  ai  ConfDiied  —  a.  Failure 
TO  Appear  and  Demur,  Plead,  or  Answer  —  (i)  In  General. 

—  See  note  3. 
974.     See  note  i, 
973.    See  note  4. 

(2)  Due  Service  of  Process  Necessary.  — See  note  5. 
978.    (3)  Failure  to  Answer  —  (»)  In  emwnJ.  —  See  note  4. 

980.  (b)  AfUr  AaiMdiiitiit  of  BiU  —  Bight  to  Aniwor  Aftor  AmtBdmont. 

—  See  note  3. 

981.  (0)  InwiBdoBt  Amwer.  — See  note  3. 

Richter  v.  Noll.  ia8  Ala.  198;  Griffin  swor  after  appearance  will  not  be  dis- 

V.   Byrd,    74    Miss.   32;    Maloney    v,  turbed,  although  entered  as  for  a  want 

Jones,  (Tenn.  Ch.  1900)  59  S.  W.  Rep.  of  appearance.    Harrison  v,  Morton.  87 

700:   Osborne  v,  Boswell,  (Tenn.  Ch.  Md.  671. 

1900)  6x  S.  W.  Rep.  96,  where  the  com-  974*    1.  Ignorinff  IntnAoiont  Flea.  — 

plainant  prayed  and  prosecuted  a  broad  Where  a  paper  purports  to  be  a  plea, 

appeal  from  a  decree  in  his  favor,  the  but  is  not  sworn  to  or  certified  as  re- 

defendanr  not  assigning  error,  and  the  quired  by  the  rule,  the  complainant 

bill  not  being  sufficient  to  justify  a  de-  may  ignore  it,  treat  it  as  no  plea,  and 

cree  in  the  complainant's  favor;  Miller  enter  a  decree  proconfesso  for  want  of 

V,  Black  Rock  Springs  Imp.  Co.,  99  a  plea.     If,  instead,  the  complainant 

Va.  747.  moves  to  strike  the  plea  and  for  a  de- 

On  Appeal  J rom  an  Interlocutory  Order  cree  pro  confesso^  it  ts  still  within  the 

(even  before  answer  filed),  the  United  discretion  of  the  court  to  permit  the 

States    Court    of    Appeals   may  in   a  defendant  to  perfect  his  plea.     Wilson 

proper  case  order  the  dismissal  of  the  v,  Mitchell,  (Fla.    1901)   30  So.   Rep. 

bill.     Mast  V,  Stover  Mfg.  Co.,  177  U.  703. 

S.    485,  affirming  89  Fed.    Rep.   333;  976,    4.  Messenger  v,  Peter,  (Mich. 

Worth  Mfg.  Co.  V,  Bingham,  (C.  C.  A.)  1901)  88  N.  W.  Rep.  209. 

116  Fed.  Kep.  785.  6.  American  Freehold  Land  Mortg. 

Whoro  7aot8  Host  Be  Asoertainad,  —  Co.  v,  Thomas.  30  0.  S.  App.  690. 

Jenkins    v,    Jenkins    University,     17  978.    4.  Promature   Qrto    Pro  Ck>n- 

Wash.  160,  where  the  record  did  not  feiso.  —  Where  a  mortgagee  has  notice 

furnish  necessary  information  for  the  in  foreclosure  to  appear  and  answer  on 

reformation  of  a  mortgage.    See  also  a  certain  day,  but  a  dtctee  pro  con/esjo 

Willis  V,  Berry,  104  La.  114,  as  to  au-  is  entered  on  the  day  previous,  such 

thority  to  remand.  decree  will  not  prevent  him  from  ap- 

Statemoat  of  Aooount.  —  In  an  equita-  pearing  and  resisting  a  final  decree, 

ble  action  the  appellate  court  may  state  and  he  cannot  attack  such  decree  coU 

an  account  as  far  as  it  can  from  the  laterally,  having  failed  so  to  appear, 

record  before  it  and  remand  the  case  Roberts  t/.  Brooks,  71  Fed.  Rep.  914. 

for  further  action  by  the  trial  court.  990,    8.  Bew  Prooesi  of  Amondmoat. 

Haggerty  v.  Brower,  105  Iowa  395.  — If  a  bill  is  materially  amended  and 

INMH*    1.  Havens  v.  Seashore  Land  the  defendant  fails  to  appear,  the  tak- 

Co.,  57  N.  J.  Eq.  142;  Tallman  v,  Wal-  ing  of  a  decree  pro  conftsso  the  same 

lack,  (N,  J.   1896)  41   Atl.   Rep.  677;  day  and   without  serving  process  is 

Molineaux  r.  Raynolds,  55  N.  J.  Eq.  irregular.    Albright  v.  Texas,  oic,  R. 

187.  Co.,  8  N.  Mex.  423. 

973.    8*  Where   a   defendant    was  9§1.    8.  In ///ifM^V,  under  the  chan- 

returned  summoned  when  as  a  matter  eery  act,  where  a  bill  makes  distinct 

of  fact  his  attorney  accepted  service  averments  the  court  has  the  power  to 

and  entered  an  appearance,  a  decree  compel  a  specific  admission  or  denial 

pro  confesso  entered  after  the  expiration  of  all  allegations  which  require  proof, 

of  the  statutory  terny  for  filing  an  an-  and  if  exceptions  are  sustained  to  an 
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989.    See  notes  i,  2. 

983*     izregvlAT  Aniwcr.  —  See  note  2. 

(d)  UpoA  Demiimr  OremilacL  —  See  note  4. 
98ii.    S.  Orden  Pro  Confeiso.  —  See  notes  i,  3. 
980,    See  note  i. 

6.  EfTect  of  Defiftnlt  —  a.  As  Waiver  of  Objections 
TO  Bill.  —  See  note  3. 

b.  Admissions  Implied  by  Default  —  whmt  is  Ad- 
mitted. —  See  note  5. 

989.  Whftt  !•  Hot  Admittid.  —  See  note  3. 

990,  c.  Proof  of  Allegations  of  Bill  —  in  Modern  PmeUee. 
—  See  note  i. 

99ii«    d.  Successful  Defense  by  Codefendant  —  wkere 

Defendants  Jointly  Interested.  —  See  note  3. 

998.    e.  Rights  of  Defendant  After  Default.  —  See 
notes  I,  3. 

answer  and  time  to  file  a  sufficient  an-  fault  in  pleading  committed  on  that 

swer  is  given,  to  which  exceptions  are  day  nor  in  pursuance  of  any  order  of 

also  sustained,  the  bill  may  be  taken  the  judge,   the  clerk  is  without  au- 

as   confessed.       Under    the    statute,  thority   lo  grant  one.     Ropes  v,  Mc- 

where  a  part  of  the  answer  only  is  ex-  Cabe,  40  Fla.  388. 

cepted.  to  and  held  to  be  insufficient,  0S6*     1.  Schmidt  v,    Haas,   8  Del. 

the  bill  may  be  taken  as  confessed  in  Co.  Rep.  (Pa.)  133. 

its  entirety  because  no  part  of  the  de-  S.  Bnle  Applies  to  Groos-biUB  taken  as 

fendant's    answer    is    left    standing,  confessed.     Messenger  v.  Peter,  (Mich. 

Bauerle  v.  Long,  165  111.  340.  1901)  88  N.  W.  Rep.  209. 

989.    1.  Bauerle  v.  Long,   165  111.  6.  Schoenpflug  r.   Ketcham,  (Tenn. 

340.  Ch.  1898)  52  S.  W.  Rep.  666. 

8.  Doak    V,    Stahlman,  (Tenn.   Ch.  9§0.      8.    Armstrong     v.    Douglas 

18^  58  S.  W.  Rep.  741.  Park  BIdg.  Assoc.,  176  111.  298;  Wong 

MS.    8.  Affidavits  filed  by  defend-  Him  v,  Callahan,  119  Fed.  Rep.  381. 

ants  in  opposition  to  a  preliminary  ap-  990.     1.  Henry  v.   Seager,   80  111. 

plication    for    the    appointment  of    a  App.  172;  Armstrong  v.  Douglas  Park 

receiver,  not  purporting  or  intended  to  Bldg.  Assoc.,  60  111.  App.  318;  Schocn- 

be  full  answers  to  the  bill,  will  not  be  pflug  v,  Ketcham,  (Tenn.  Ch.  1898)  52 

regarded  as  answers  so  as  to  preclude  S.   W.    Rep.   666.     See  also    Price  v, 

the    entry  of    a  decree  pro   confesso,  Boden,  39  Fla.  218. 

Friedman  v,  Rehm,  (Fla.  1901)  31  So.  After  failure  to  file  a  sufficient  an- 

Rep.  234.  swer  the  court  may  order  a  decree  pro 

4.  Ray  v,  Frank,  (Fla.  1902)  32  So.  con/esso  and  refer  the  cause  to  a  master 

Rep.  925.  to  take  proof  and  report.     Bauerle  v. 

M5.    1.  Where  the  final  decree  re-  Long.  165  111.  340. 

cites  that  it  was  made  upon  judgment  In  the  Absence  of  a  Deeree  Pro  Oonfesso 

pro  confesso  and  the  transcript  does  not  the  complainant  must  prove  his  case, 

contain  the  rules  taken  in  the  cause,  Albright  v.  Texas,  etc..  R.  Co..  8  N. 

ihe  appellate  court  has  the  righl  to  Mex.  422. 

presume,  in   favor  of   the   regularity  996.    3.  See  also  Greer  ;'.  Bring- 

of  the  proceedings,  that  the  judgment  hurst,  23  Tex.  Civ.  App.  582,  citing  5 

pro  confesso  was   takeq   at   the  rules.  Encyc.  op  Pl.  and  Pr.  994-996. 

Schoenpflug  v.   Ketcham,  (Tenn.  Ch.  99§.     1.  Harrison    v.    Morton,    87 

1898)  52  S.  W.  Rep.  666.  Md.  671. 

8.  Schoenpflug  v.  Ketcham,  (Tenn.  8.  Price  v.  Boden,  39  Fla.  218. 

Ch.  1898)  52  S.  W.  Rep.  666,  before  the  The  defendant  can  introduce  no  evi- 

clerk  and  master,  and  entry  on  rules  dence  in   defense    on    the    reference, 

of  the  court.  though  he  may  appear  and  cross-ex- 

In  Florida,  where  a  decree  pro  confesso  amine    the    complainant's    witnesses, 

\%  not  entered  in  pursuance  of  any  de-  Bauerle  v.  Long,  165  111.  340. 
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999.    See  note  2. 

7.  Hearing  and  Final  Decree  —  Setting  tevM  for  HaariBg. —> 
See  note  3. 

Heuing  and  Dooree.  —  See  note  4. 

1000.  See  notes  i,  2. 

1001.  8.  Impeaching  Decree  —  a.  By  Appeal.  —  See  note  2. 
1009.     See  note  3. 

b.  By  Bill  of  Review.  —  See  note  4. 
1004.    X.  Opekifg  Obdees  avd  Deobees  Peg  Cokfesso  akd 
Allowing    Defenses — 1.  Power   to    Open  —  b.    In    Federal 
Courts.  —  See  note  I. 

2.  As  Exercise  of  Discretion  —  And  Statntory  Begnlations 

—  As  Ezerdie  of  Disorotion.  —  See  note  4. 

1007.     Final  Decroos  Pro  Confeoio.  —  See  note  I. 
Statutory  Eognlationi.  —  See  note  2. 

1013.    4.  Oronnds   for   Opening  —  ^.  SURPRISE,    Accident, 
Mistake,  or  Negligence  of  Solicitor  —  sorpriM,  Aooident,  « 

Xistako.  —  See  note  2. 

lOlS.     Kegligenoe  of  Solidtor.  —  See  note  I. 

999*  8.  Eotioo  of  Final  Deoroo.—  A  officer's  retura,  and  cannot,  on  the  ad- 
rule  requiring  a  party  entitled  to  a  de-  mitted  facts,  obtain  jurisdiction  over 
cree  to  "  draw  the  same  and  file  it  and  the  said  party,  a  decree  pro  confesso 
give  notice  "  does  not  require  the  com-  against  it  will  be  vacated  and  the  bill 
plainant  to  serve  notice  on  a  defendant  dismissed  as  to  such  party.  Eldred  v, 
who  has  failed  to  appear.  Glover  v.  American  Palace-Car  Co.,  103  Fed. 
Jones,  95  Me.  303.  Rep.  209. 

3.  In  Tennessee  2Ln  ord^x  pro  confesso  4.  Intorlooatory  Orders  Pro  OonftMO. — 
and  the  final  judgment  need  not  be  in  White  v.  White,  169  Mass.  5a. 
different  entries,  but  the  complainant  1007.  1.  Friedman  v.  Rehm,  (Fla. 
may  have  an  order  pro  confesso  and  1901)  31  So.  Rep.  234,  holding  that  a 
final  decree  at  the  same  time.  Stark  decree  setting  aside  such  final  decree 
Vi  Murphy,  (Tenn.  Ch.  1899)  52  S.  W.  for  the  mere  purpose  of  permitting  a 
Rep.  736.  defense   to  be  interposed  will  be   re- 

4.  Price  v.  Boden,  39  Fla.  218.  versed  where  circumstances  authoriz- 

1000.  1.  See  Lynch  v,  Naylor,  63  ing  such  action  are  not  shown,  as 
III.  App.  107.  deceit,  surprise,  or  irregularity  in  ob- 

2.  North  Chicago  St.  R.  Co.  v.  Ack-  taining  the  decree, 

ley,  171  111.  100,  on  appeal.  2.  Sorvioo    by    PabUoation.  —  Under 

1001.  2.  In  Virginia,  West  Virginia,  Act  March  3,  1875  (Rev.  Stat.  U.  S., 
Etc.  —  See  Gallatin  Land,  etc.,  Co.  v.  §  643),  where  a  defendant  is  not  per- 
Davis,  44  W.  Va.  109.  sonally  served  he  may  come  in  within 

1003.    8.  Monarch  Brewing  Co.  v.  a  year,   have  the    decree    set    aside, 

Wolford,  179  111.  252:  Roby  v.  Chicago  enter  an  appearance  and  plead,  etc. 

Title,  etc.,  Co.,   194  111.  228;   Dunfee  American    Freehold   Land-Mortg.  Co. 

V,  Mutual  Bldg.,  etc.,  Assoc,  loi  111.  v.  Thomas,  30  U.  S.  App.  690. 

App.  477;  Armstrong  v.  Douglas  Park  1019*    2.  After    Enrolment.  —  See 

Bldg.  Assoc,  60  111.  App.  318.  Friedman  v.  Rehm,  (Fla.  1901)  31  So. 

4.    Statntory   Bemedy   Ciunnlative.  —  Rep.  234. 

Gallatin  Land,  etc.,  Co.  v,  Davis,  44  Where   IMligenoe    Is  Vot  Shown  the 

W.  Va.  109;  Shenandoah  Valley  Nat.  court    is  justified   in   refusing  to  set 

Bank  v.  Shirley,  26  W.  Va.  563.  aside  the  decree.    Campbell  z^.  At  wood, 

1004.*   1.  Where  it  appears  that  the  (Tenn.  Ch.  1897)  47  S.  W.  Rep.  168. 

court  has    not    acquired    jurisdiction  101ft.     1.  In  Kelly  v,  Roane  Iron 

over  a  party  by  the  service  of  a  sub-  Co.,  (Tenn.  Ch.    1899)  53  S.  'W.  Rep. 

poena  in  the  manner  set  forth  in  the  iio3,  the  appellate  court  declined  to 
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1017.  /.  Character  of  Proposed  Defense— (i)  Meri- 

torious  Defense.  —  See  note  2. 

101 8,  (3)  Confined  to  Defense  by  Answer.  —  See  note  2. 

1033.    6.  Application — d.  Form  of  Application,  —  See 

note  2. 

10»4.   /.  To  Be  Accompanied  by  Proposed  Answer.  — 

See  note  3. 

1039.    8.  Final  Hearing  and  Decree.  —  See  note  i. 

9.  BeTiew  of  Baling  on  Application.  —  See  note  4. 

1031«    XL  DsoBBU  OH  Befavlt  AT  HsAXure — 1.  Deftinlt  on 
Part  of  Plaintiff  —  See  note  i. 

1089.    8.  Opening  Decree.  —  See  note  i. 


disturb  the  discretion  of  the  chancellor 
in  refusing  to  set  aside  a  pro  confesso^ 
before  decree  rendered  thereon,  upon 
such  ground. 

HagligtiiM  of  iBtirmediary.  -~  Where 
one  is  selected  by  a  party  and  his  attor- 
ney as  an  intermediary  between  the 
two, the  negligence  of  the  intermediary, 
whether  he  was  acting  as  attorney  or 
merely  as  private  agent,  must  be  im- 
puted to  the  defendant  and  will  not 
excuse  delay  in  answering  so  as  to 
justify  the  setting  aside  of  a  decree /r^ 
confesso.  Stark  v.  Murphy,  (Tenn.  Cb. 
i^qqi)  52  S.  W.  Rep.  736. 

101  r.  8.  Biloxi  City  R.  Co.  v.  Ma- 
loney,  (Miss.  1896)  19  So.  Rep.  832; 
Kelly  V,  Roane  Iron  Co.,  (Tenn.  Ch. 
1899)  53  S.  W.  Rep.  1 102;  Campbell  v, 
Atwood,  (Tenn.  Ch.  1897)  47  S.  W. 
Rep.  168. 

1019.  8.  Damumr  undar  LeaTO  to 
Aniwsr.  —  Where  a  decree  pro  confesso 
is  set  aside  and  after  such  decree  leave 
to  answer  is  given  to  the  defendant 
because  his  pleadings  were  not  filed  in 
proper  time,  he  cannot  file  a  demurrer 
to  the  complaint.  The  permission 
extends  only  to  answering  the  bill. 
Hand  r^.  Hand,  60  N.  J.  Eq.  518. 

1099.  8.  Ronan  v.  Bluhm,  173  111. 
277,  by  petition. 

1034.  8.  Stark  v.  Murphy,  (Tenn. 
Ch.  i8g9)  52  S.  W.  Rep.  736,  holding 
that  a  demurrer  is  not  sufficient. 


allow  an  answer,  and  by  the  answer, 
is  whether,  upon  consideration  of  the 
evidence  produced  under  the  petition 
in  support  of  the  answer,  and  of  that 
which  was  formerly  adduced  before  ibe 
first  decree  was  entered,  the  first  decree 
should  be  set  aside,  altered,  or  changed. 
Ronan  v.  Bluhm,  173  III.  277. 

4.  Tenneisee.  —  Edwards  v.  Turner, 
(Tenn.  Ch.  1897)  47  S.  W.  Rep.  144,  re- 
fusing to  disturb  the  action  of  the 
chancellor  in  setting  aside  the  de- 
cree. 

1031.  1.  PresomptieB  that  Case  Wm 
Galled.  —  On  an  appeal  from  a  decree 
dismissing  a  bill  for  want  of  prosecu- 
tion, unless  it  appears  otherwise  from 
the  record,  the  appellate  court  is  bound 
to  presume  that  the  cause  was  called 
to  be  heard  in  court  and  that  the  com- 
plainant  made  default.  New  England 
Mortg.  Security  Co.  v.  Davis,  122  Ala. 

555- 

1039,  1.  Opened  en  Ap^katioii  ef 
Defradant.  —  Where  it  is  evident  that 

the  defendant  was  misled  by  negotia- 
tions between  him  and  the  complainant 
looking  to  a  settlement  of  the  suit  and 
was  thus  prevented  from  filing  his 
necessary  pleadings  or  employing  an 
attorney  until  the  case  was  transferred 
to  the  trial  docket,  the  chancellor 
should  remand  the  cause  to  the  rule 
docket,  and  if  he  erroneously  enters 
judgment    without  giving   to  the  de- 


1 1<MI9.     1.  Where  a  decree  against  a  fendant  an  opportunity  to  plead,  it  will 

nonresident  setting  aside  a  sale  of  land  be  error  to  refuse  to  grant  a  new  trial 

as  colorable  is  opened  to  allow  him  to  upon  application    within  fifteen  days 

answer,  the  original  bill  and  decree,  after  the  judgment  was  entered,  upon 

together  with  the  evidence  in  support  answer  tendered  and  supported  by  an 

thereof,  are  admissible  in  connection  affidavit  which   if   true   would  entitle 

with   new   evidence  to  determine  the  the  defendant  to  large  credits  on  the 

issue  thus  raised.     The  question  to  be  debt  sued   for.      Royalty   v.   Deposit 

determined  upon  the  issues  raised  by  Bldg.,  etc.,  Assoc.,  (Ky.  1897)  40  S.  W. 

the   petition   to  open  the  decree  and  Rep.  455. 
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1033.    xn.  BsvDiTioK,  Skafting  akb   Settling,  Sioitihg 

AVD  BVTBT»  Aim  EvBOLKXVT  —  1.  Rendition  —  b.  In  Vacation 

—  (2)   Without    Statutory    A  uthority  —  Gonilioting    Dediiou.  —  See 
note  3. 

By  Consent.  —  See  note  4. 

1 034«    3.  Signing  and  Bntry.  —  See  note  4. 
loss.    See  note  1. 

4.  Enrolment  —  In  United  Butei.  —  See  note  3. 
10S9.     XTTT.  FOBX  OF  DnCBBXS  — S.  Beoitals  — In  United  Statei. 

—  See  note  i. 

1088*    S.  Simon   v.  Thompson,    i  signed  by  the  register,  with  the  date  of 

Indian  Ter.  604,  final  judgment  void  if  filing  appended,  to  show  that  a  decree 

entered  in  vacation.  was  duly  made  and  filed.    Spaulding 

4.  SahtniMion  en  Agreement  to  Compro-  v.  O'Connor,  119  Mich.  45. 

Biee. —  Where  parties  submit  a  cause  After  an  exception  to  an  order  duly 

for  final  decree  in  vacation  and  a  writ-  taken  and  before  the  expiration  of  the 

ten  agreement  of  compromise  made  by  time  for  filing  a  bill  of  exceptions,  a 

counsels  in  behalf  of  the   respective  formal  final  decree  cannot  be  properlv 

parties,  there  being  nothing  to  indicate  entered,  but  the  case  should   be  left 

that  the  decree  is  to  be  deferred,  this  upon  the>  order  for  a  final  decree  until 

is  in  effect  a  written  consent  that  the  the  time  for  filing  a  bill  of  exceptions 

decree  may  be  rendered  at  that  time  ac-  has  passed  or  until  decision  of  the 

cording  to  its  terms,  and  is  substantial  question  of  law  raised  by  the  exception, 

compliance  with  a  chancery  rule  which  A   formal  entry  of  a  final  decree  in 

requires  written  consent  to  authorize  equity  corresponds  to  the  entry  of  a 

submission   for  decrees    in    vacation,  final  judgment  as  distinguished  from 

Foster  v.  Foster,  126  Ala.  257.  an  order  in  an  action  at  law.     Prescott 

10«I4.  4.  Powers  of  Kaster.  —  In  v.  Prescott,  175  Mass.  64. 
Nev!  Jersey,  under  a  statute  empower-  Sntry  on  Snnday.  —  Where  a  vacation 
ing  the  chancellor,  under  certain  clr-  decree  was  entered  by  the  clerk  in  his 
cumstances,  to  authorize  a  master  to  chancery  order  book  on  Sunday,  it  was 
perform  In  his  stead  the  acts  therein  held  that  the  entry  was  void.  Lee  v, 
specified,  **  not  including  the  final  hear-  Willis,  99  Va.  16. 
ing  and  determination  of  causes,"  a  8.  See  Consolidated  Store-Service 
decree  reciting  that  it  was  made  upon  Co.  v.  Dettenthaler,  93  Fed.  Rep.  307, 
the  consideration  of  the  arguments  of  construing  Rev.  Stat.  U.  S.,  g  750,  as 
the  respective  counsels  upon  the  plekd-  to  entering  pleadings,  pleas,  etc.,  upon 
ings  and  evidence  describes  the  final  the  final  record  as  serving  the  purpose 
hearing  and  determination  of  the  cause,  of  the  former  practice  of  enrolling  de- 
is  final  as  to  the  character  of  the  de-  crees  in  courts  of  chancery, 
cree.  and  cannot  be  supported  if  it  is  1039.  1.  In  Illinois  the  practice  of 
not  signed  by  the  chancellor.  Morton  preserving  the  evidence  in  the  record 
V.  Beach,  56  N.  J.  Eq.  791.  by  recitals  in  the  decree  has  been  ex- 

Kotioe  of  Time  and  rlaoe  of  Signing.  —  pressly    approved    since    the    statute 

It  is  not  error  if  the  final  decree  is  not  allowing  oral  testimony  in  the  chan- 

presented  to  the  appellant  nor  notice  eery  court.     Gorman   v,  MuUlns,  172 

given  to  him  of  the  time  or  place  of  111.  349. 

signing.  Brooksv.James,  16  Wash.335.  If    the    evidence    is    not  preserved 

10<&.    1.  The  Beoord  Should  Show  a  otherwise,  there  should  be  findings  of 

final  decree  as  the  last  act  in  the  pro-  fact  In  the  decree.    Chapman  v,  Kane, 

ceedings  in  the  trial  court.    Russell  v,  97  111.  App.  567. 

Stewart,  204  Pa.  St.  21 1.  Findings  of  Vket.  —  If  the  court  makes 

In   Michigan^   though   no  decree  Is  special  findings  intended  to  embrace 

found  on   the   files  of   the  court  and  all   material  issues,  a  failure  to  find 

there  Is  no  calendar  entry  thereof.  It  Is  that  a  material  fact  charged   is  true 

sufficient  if  there  Is  an  entry  of  the  de-  renders  a  decree  based  on  the  findings 

cree  in  the  chancery  record  with  the  erroneous.    Farrell  v,  Bouck,  60  Neb. 

name  of  the  judge  attached,  counter-  771. 
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1040.    3.  Declaratory  Part  —  See  note  i. 

1041.     XIV.   AXEVBKSHT,   MODmCATIOV,  AVD  YACATIOV — 1. 

Xntarlocntory  Orders  and  Decreet  —  interioratair  Oidon.  —  See  note  5. 
1049.     latarloetttorjr  Dmnm.  —  See  notes  I,  2, 
104A.     See  note  i. 

1046,  Aft«r  AiHnnaiMw  on  Appeal.  —  See  note  I. 

1047.  3.  Final   Decrees  —  a.  During  Term  —  ia  G«B«nL 
—  See  note  i. 

1049.    b.  After  Term  —  (i)  Judicial  Errors.  —  See  note  3. 
10S9.     See  note  i. 


IMO.  1.  It  is  not  necessary  to  ex- 
press an  opinion  and  then  to  decree  it, 
the  decree  alone  being  the  opinion  and 
the  act.  Fluharty  v.  Mills,  49  W.  Va. 
446. 

IMl.  6.  See  Jeffery  v.  Robbins, 
62  III.  App.  190. 

IMd.  1.  Vsoasiity  for  BdiMring.  — 
But  see  Campbell  Printing  Press,  etc., 
Co.  V,  Marden,  70  Fed.  Rep.  339. 


McCload-Love  Live  Stock  Commissioo 
Co.,  58  Neb.  670  [each  citing  5  Emcyc. 
OF  Pl.  and  Pr.  1049];  McQueen  v. 
Whetstone,  127  Ala.  417;  Schwaru  v. 
Costello,  zi  App.  Cas.  (D.  C.)  553; 
Clements  v.  Empire  Lumber  Co.,  96 
Ga.  319,  holding  further  that  where  a 
decree  is  amended  in  a  matter  affect- 
ing the  rights  of  a  party  without  giving 
to  him  an  opportunity  to  be  heard  upon 


8.  Jeffery  v,  Robbins,  167  111.  375;  .  the  propriety  of  such  an  amendment 
Repass  v.  Moore,  96  Va.  147;  Blythe  v.  at  the  term  at  which  it  was  made,  his 
Hinckley,  84  Fed.  Rep.  228.  See  also  motion  to  set  aside  the  amendment, 
Todd  V.  McFall,  96  Va.  754.  filed  at  the  next  term,  is  in  time;  Bar- 
In  a  suit  for  foreclosure  of  a  roort-  roll  v.  Forman,  88  Md.  188:  Cadotte  f. 
gage  which  has  proceeded  as  far  as  Cadotte,  120  Mich.  667;  Graham  v. 
decree  for  foreclosure  and  sale,  the  Swayne,  48  C.  C.  A.  411;  McGregor 
allowance  of  a  petition  by  a  party  to  v.  Vermont  L.  &  T.  Co.,  44  C.  C.  A. 
enter  an  appearance  and  answer  and  146;  Petersburg  Sav.,  etc.,  Co.  o.  Del- 
to  vacate  the  decree  could  be  justified  latorre,  30  U.  S.  App.  504;  Jourolman 
only  on  the  ground  that  otherwise  there  v.  East  Tennessee  Land  Co.,  (C.  C.  A.) 
would  be  practical  denial  of  justice.  85  Fed.  Rep.  251,  as  to  that  part  of  de- 
Farmers'  L.  &  T.  Co.  V.  Rockaway  cree  relating  to  costs;  Farmers'  L.  & 
Valley  R.  Co.,  69  Fed.  Rep.  9.  T.  Co.  v,  Iowa  Water  Co.,  80  Fed.  Rep. 

1045*  1.  TeniiMsae.  —  Maloney  v,  467. 
Jones.  (Tenn.  Ch.  1900)  59  S.  W.  Rep.  Bemedy  by  Original  Bill. —  See  Holmes 
700,  holding  that  while  a  chancellor  is  v.  Ro.th,  (Tenn.  Ch.  1899)  57  S.  W.  Rep. 
bound  by  a  decree  rendered  by  him  at  405,  as  opposed  to  the  remedy, 
a  former  term,  there  is  no  such  limi-  A  Decree  of  Dismiisal  is  a  final  decree 
tation  upon  the  appellate  court  on  ap-  and  cannot  be  vacated  after  final  ad- 
peal,  journmeut.       New     England    Mortg. 

14M16.     1.  Rhodes  z'.   Ashurst,    176  Security  Co.  v.  Davis,  122  Ala.  555. 

III.  351,  citing  5  Encyc.  of  Pl.  and  Pr.  Deerees  in  AppeUato  Courts.  —  Morrell 

1046.  V.  Miller,  28  Oregon  354.  expressing  a 

1047.    1.  Weinberg  v.  Noonan,  193  doubt  as  to  the  power  of  the  court  to 

111.  165,  citing  5  Encyc.  of  Pl.  and  Pr.  recall  a  mandate  or  to  alter  a  mandate 


1047. 

14M19.  8.  Stephenson  v,  Harris,  131 
Ala.  470;  Ernst  Tosetti  Brewing  Co.  v, 
Koehler,  200  111.  369,  holding  that  the 


or  decree  after  the  expiration  of  the 
term    in    which   it  is   remanded  and 
entered. 
A  final  order  of  a  court  of  last  resort 


statutory  motion  under  which,  instead  made  at  a  former  term  cannot  be  modi- 

of  by  writ  of  error  ^^ram  iM7^{>,  the  court  fied.     Roanoke  St.  R.  Co.  v.    Hicks, 

is  authorized  to  set  aside  a  judgment  (Va.  1899)  32  S.  E.  Rep.  790. 

at  any  time  within  five  years  for  an        Further  Exposition  of  Bnle  —  Bole  Suns 

error  of  fact  coming  within  a  scope  of  as  at  Law.  —  Ernst  Tosetti  Brewing  Co. 

the    writ   at   common    law   does    not  v.  Koehler,  200  III.  369. 

apply  to   cases   in  equity:    Kingman        IMS,     1.  Aetion  on  Xotion  Kadoat 

r/.  Chubb,  8  Kan.  App.  167;  Reynolds  w.  Frevions  Term. —  Where    a    dectee  is 

Reynolds,  115  Mich.  378;  Anderson  v,  entered  on  a  report  of  a  referee,  and 
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10A3*    (is  Clerical  Errors. — See  note  i. 

(3)  Matters  of  Course.  —  See  note  2. 

14I56.    (4)  Mistake  or  Surprise ^  Interests  Not  Heard — Kiitaln 
or  Borpriie.  —  See  note  I. 

10tS7«    (5)  Changing  Time  or  Manner  of  Execution, — See 
notes  2,  3. 

1098.    See  note  i. 

(6)  By  Consent.  —  See  note  2. 

1060.  Bemedy  for  Xxmm  of  Authority.  —  See  note  I. 

(7)  Modification,  Etc.,  of  Consent  Decrees.  —  See  note  4. 
XV.  COKSTBUOTIOK  OF   DSCBESS  —  lUnifoft  Intantion  Goii- 

troli.  —  See  note  6. 

1061.  Limited  to  Pleadings  and  Iisiiet.  —  See  note  3. 

motions  to  set  aside  the  report  and  de-  except  In  the  particular  cases  provided 

cree   thereon  and  for  a  new  trial  are  by  the  code,  and  that  all  parties  being 

made  in  dne  time,  the  court  may  act  interested  in  seeking  the  vacation  of 

upon  the  motions  at  a  subsequent  term,  the  decree  except  the  attorneys,  who 

VVasatch  Min.  Co.  v.  Jennings,  14  Utah  desired  to  be  protected  in  the  right  to 

221.  fees  adjudged,  the  said  decretal  order 

lOftS,     1.   Xistake  or  Xinrecital  is  of  sale  should  be  revoked  on  the  con- 
amendable  by  the  commissioner's  re-  dition  of  the  payment  of  said  fees, 
port   within   five   years.     Shumate  v.  1060.     1.  Reynolds    v,    Reynolds, 
Crockett.  43  W.  Va.  491.  115  Mich.   378,  citing  5  Encyc.  of  Pl. 

2.  Reynolds  v.  Reynolds,  115  Mich,  and  Pr.  1059  [1060]. 

378;     Oliver-Finnic     Grocery    Co.    v.  4.  Stites  v,  McGee,  37  Oregon  574; 

Bodenheimer.  77  Miss.  415  [each  citing  Bristol  v,  Bristol,  etc.,  Water  Works, 

5  Encyc.  of  Pl.  and  Pr.  1053];  Lynde  19  R.  1. 631, each  citings  Encyc.  of  Pl. 

V,   Lynde,  54  N.  J.  Eq.  473.     See  also  and  Pr.  960. 

Cooper  V.  Cook,  108  Iowa  301,  where  a  6.  Although  upon  overruling  excep- 

decree  which  was  incomplete  was  per-  tions    to  the  findings  and  decree  of 

fected.  the  court  a  final  decree  ought   to  be 

1M6.    1.  Mallery  e.  Qulnn,  88  Md.  formally  made,   a  decree    dismissing 

38.     See  also   Dewey   v,  Stratton,   52  exceptions  will  be  understood  as  that 

C.  C.  A.  135.  which  ihe  court  intended  its  final  de« 

1M7*    2.  Cadotte  v,  Cadotte,    120  cree  should   be.     Russell   v,  Stewart, 

Mich.  667.  204  Pa.  St.  211. 

8.  Mootry  v,  Grayson,  (C.  C.  A.)  104  Diimiisal  Presimied  to  Be  on  Xeriti.  — 

Fed.  Rep.  613,  citing  5  Encyc.  of  Pl.  Where  a  decree  on  a  general  demurrer 

and  Pr.  1057.  to  a  bill  is  that  **  the  said  demurrer  be 

1M9.     1.  Miller  v,  Cramer,  48  S.  sustained  and  the  bill  of  complaint  dis- 

Car.  282.  missed,*'  such  decree  shows  that  it  was 

2.  Reynolds  v.  Reynolds,  115  Mich,  passed  upon  the  merits,  and  it  will  not 

378,   citing  5  Encyc.  of  Pl.  and  Pr.  be   presumed   that    the  bill   was  dis- 

1058.  missed  on  the  ground  that  the  court 

In  Ex  p.  Gray,  48  S.  Car.  566,  a  life  had   no  jurisdiction  over  the  matter, 

tenant  brought  suit  against  her  chil-  Bradford  Belting  Co.  v.  Kisinger-Ison 

dren,   the  remaindermen,  asking   the  Co.,  51  C.  C.  A.  483. 

court  to  authorize  a  sale  or  exchange  Constmotion   of   Deoreee.  —  See    Salt 

of  land  and  reinvestment  in  the  interest  Lake   City  z\  Salt  Lake  City  Water, 

of  all  parties  concerned,  and  obtained  etc..  Power  Co.,  24  Utah  249. 

a  decree  in  accordance  with  the  prayer.  Former    Decrees,  — See     Stearns    v. 

providing  for  the  payment,  out  of  the  Richmond  Paper  Mfg.  Co.,  92  Va.  408; 

proceeds,  of  fees  for  attorney's  services  Efiln^er  v.  Kenney,  92  Va.  245. 

in  the  court.    On  a  petition  to  vacate  1061.    8.  See  Little  r.  Gallus,  39 

the  decree  filed  more  than  ten  years  N.  Y.  App.  Div.  646,  limiting  the  de- 

afterwards,  it  was  held  that  there  was  cree  by  modification  in  the  appellate 

no  statutory  limitation  as  to  the  time  court,   making    it   more  definite  and 

when  such  a  motion  could  be  made  certain.    See  also  Crosby  v.  Morris- 
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1069.    Opinion  of  Oowt  —  See  note  2, 

1063.    ZTI  DS7IVITXVS88  Ajro  CSBTAnTTT  — 1.  In  OeneraL 

—  See  note  I. 

1066.  2.  In  Eespect  of  Parties.  —  See  note  i. 

1067.  3,  Certainty  Attainable  by  Beferenoe  —  Id  Certwa  Bit,  xte. 

—  See  note  i. 

1068.  XVn.  EvFOBCXXEKT  —  1.  By  Writ  of  becutioB  and 
Attaohment  —  Writ  of  Attaohatnt.  —  See  note  4. 

2.  By  Execution  aa  at  Law«  —  See  note  7. 

town,  etc.,  R.  Co.,  (Tenn.  Cb.  1897)  42  decree    reforming    tbe    contract    and 

S.  W.  Rep.  507;  Ferguson  Contracting  awarding  damages  by  way  of  equitable 

Co.  V.  Manbattan  Trust  Co.,  (C.  C.  A.)  relief  for  a  breacb  of  the  contract  as 

118  Fed.  Rep.  701.  reformed  need  not  recite  that  the  dam- 

lOM.      i.    Vance     Shoe     Co.     v,  ages  are  given  *'  by  way  of  equitable 

Haugbt,  41  W.  Va.  275,  holding  that  a  relief."     West  v,  Suda,  69  Conn  6a 

decree    cannot  -  be    reversed    because  Dooroo  BstabUihing  Wator  Bight.  —  A 

of   a    reason    given    therefor    in    the  decree  settling  the  rigbu  of  tbe  com- 

opinion.  plainants  to  the  waters  of  a  stream. 

1063,     1.  Tilley    v,    Bonney,    123  but  which  does  not  designate  the  point 

Cal.  118;  Rumscy  v.  People's  R.  Co.,  of  diversion  as  the  point  at  which  the 

144  Mo.  175,  holding  bad  a  decree  in  water  of  the  several  claimants  is  10  be 

foreclosure  proceedings  which  was  so  measured,    is  imperfect,   though    the 

indefinite  as  to  the  number  of  particu-  decree  will  be  affirmed  in  all  other 

lar  bonds  that  those  whose  duty  it  was  particulars  and  remanded  with  tnstruc- 

to  distribute  the  fund  divided  from  the  tions  to  modify  it  in  the  particular  in 

proposed  sale  would  be  unable  10  de-  which  it    is  imperfect.      Stickney  v. 

termine  who  would  be  entitled  to  it;  Hanrahan,  (Idaho  1900)  6a  Pac.  Rep. 

Black  V.  Black,  95  Tex.  627,  description  189. 

of  land  in  a  suit  for  partition.  1066.     1.  McRae  v.   University  of 

Certainty  In  Money  I>oore6t.  —  A  de-  The  South,  (Tenn.  Ch.  1898)  53  S.  W. 

cree  for  money  is  not  sufficient  which  Rep.  ^63. 

directs  the   plaintifis    to    recover  the  1067.    1.  State  v.   White,  40  Fla. 

amount  of    the  respective   notes  and  297,  citing  5  Encyc.  of  Pl.  and  Pr. 

j  udgments  with  interest  thereof  specific-  1067. 

ally  set  out  in  the  bill,  without  itself  1068.    4.  See  Leslie  v,  Mahoning 

fixing  such  amount  on  the  date  from  R.  Co.,  22  Pa.  Co.  Ct.  300. 

which  interest  is  to  run.     Spoor  v.  Til-  7.  Hord    v,  Bradbury,  156  Ind.   y> 

son,  97  Va.  279.  Uiting  5  Encyc.  of  Pl.  anp  Pr.  1068J; 

H^here  there  Are  Intervening  Plain-  Whalen  v,  Billings,  104  111.  App.  281; 

tiffs  with  separate  claims,  the  exact  Durbin   v.   Durbin.   71   111.  App.   51; 

amount  due  to  each  should  be  settled  Stuart  v,  Burcham,  62  Neb.  84;  Hyder 

by  the  decree.      Rumsey  v.  People's  v.   Butler,    103  Tenn.   289,   as  to  ao- 

R.  Co.,  144  Mo.  175,  thority  to  issue  without  direction  in 

Banuiges  "by  Way  of  Bqnltable  Belief."  decree.    See  also  Bally  v.  Horqtha], 

—  In  a  suit  to  reform  a  contract,  a  154  N.  Y.  648. 
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